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CALCUTTA HIGH COURT 

SUBJECT INDEX 


Absence of Star denotes Cases of Provincial or Small Importance, 

Indicates Cases of Great Importance.* 

'5^ Indicate Cases of Very Greit Importance. 


A 1. A 

See Evidence Act S. 114, lUus. (b) 

Acquiescence 
See Evidence Act S. 115 

—Parol agreement of permanent lease 
in 1913 — No formal lease executed — 
liandlord giving possession of land in 
accordance with agreement — Tenant on 
faith of oral agreement erecting perma- 
nent structures on land — Landlord know- 
ing erection of structures but not object- 
ing to them — In 1918 landlord giving 
notice of refusal to perform his contract 
and suing in 1923 for ejectment — Not- 
withstanding efflux of time barring de- 
fendant from enforcing specific periorra- 
ance of contract, landlord’s part iierform- 
ance of this contract by delivery of pos- 
session would be good defence — Land- 
lord allowing to erect permanent struc- 
tui’es on land would be such acquies- 
cence as would disentitle him from ask- 
ing for ejectment 101a 

Administration 

Suit for — ■ Joining party for watch- 
ing proceedings is a mistake 477a 
—Suit for — Order for costs should be 
so made as to relieve persons with un- 
encumbered share 4776 

Adverse possession 

Acquisition of title — Evidence — 

Mere holding of mela and realisation of 
profits therefrom, even assuming that 
the mola was held at the instance of 
fakirs who looked after foundation of 

1929 Indexes (Cal.) — 2 & 3 


Adverse possession 

Pir Saheb does not prove their title to 
the land on which mela was held 4596 

Entry must be as an owner 2976 

Two estates previously owned by 

two persons jointly subsequently trans- 
ferred to two persons — Possession of each 
transferee is adverse to other 218a 

^ — Nature — ^Possession is adverse even 
if it is not of trespassers — Possession, if 
not pei'missive, is adverse 2186 

Appeal 

Competanc> — Party accepting bene- 
fit under conditional decree is precluded 
from appealing 796 

Arbitration Act (9 of 1899) 

❖ S. 4 (b) — Agreement to submit 

need not be signed by both parties 976 
S. 8 (1) (b) — Joint submission to 

two arbitrators — One refusing to act 
‘An appointed arbitrator’ can mean one 
of two such arbitrators — Court can fill 
vacancy 177 

S. 19 — S at Calcutta ordering 

goods from Q at Manchester through P 
— P doing indenting business— S signing 
indent form containing clause empower- 
ing to refer disputes to arbitration P 
telegraphing order without referring to 
arbitration clause — Arbitration clause is 

still part of bargain and is binding on S 

97a 

Arms Act (2 of 1878) 

S. 19 (f)— 'Before entering house to 

be searched, police seeing some men 
throwing something from their persons 
— Police discovering cartridges under 
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Arms Act 

Chowki on wliich accu«4ecl sat eonvorsing 
^vifch others — Charge against them rest- 
ing on suspicion — Their possession or 
knowledge not proved — They cannot be 
convicted under S. 19 (f) 302 

Attornment 

See Landlord and Tenant 

B 


Bar of Suit 

See Civil P. C., O. 2, R. 2 

Bengal Alluvial Lands Act (5 of 
1920) 


Order of Sub-Divisional Officer, 

ordering huts erected on disputed char 
to be sold is not revisable under Crimi- 
■nal P. C., S. 439 768 

S, 106 Effect of S. 10 is to stay 
earlier proceedings under S. 145, Crimi- 
nal P. C 646 

Bengal Cess Act (9 of 1880) 

4 Annual value ” includes 
damages for use and occupation — Pay- 
ment under kabuliyat for use and occu- 
pation is “annual value” 197ft 

S. 6 Rule of ejusdem generis is not 
applicable to words other immovable 
property” in S. 6 197^ 

S. 20 (b) Rent fixed in paddy — 
Sum mentioned in cess-return as price 
of paddy Suit to recover arrears of 

paddy is not suit for rent and S. 20 does 
not apply 

Bengal Children Act (2 of 1922) 

Act applies to females under S. 16, 
whether married or not 99 

Bengal Civil Courts Act (12 of 1887) 
~ S. 21 (2) Value of land below 
Rs. 5,000 Value with decreed mesne 
profits ex'ceeding Rs. 5,000-Appeal lies 
to High Court 7195 

Court of Wards Act (9 of 

lo79) 

S. 60 A Court of Wards appointed 
•common manager under Ben. Ten. Act — 
All cosharers do n.ot become wards of 
Court so as to prevent them fi’om incur- 
riug debts or selling their interest, or 
their creditors from selling property in 
execution 790 

Bengal Landlord and Tenant Proce- 
dure Act (8 of 1869) 

52 — Mortgagee of a non-trans- 
fei'able occupancy holding cannot make 

deposit 572ft 

^S. 52— A transferee from a tenant is 

entitled to make a deposit of the decretal 
amount for the non-payment of which 
the tenant is liable to be ejected 133a 


Bengal Land Revenue Sales Regu- 
lation (5. of 1812) 

‘"I S. 3 —Contract to do gratuitous ser- 
vice in lieu of rent is not illegal either 
under E. 3 of the Regulation or under 
Contract Act, S. 23 224ft 

Bengal Municipal Act (3 of 1884) 

— (Amended 1893), S. 30— The sec- 
tion empowers Commissioners to dispos# 
of roads but not bridges, tanks, ghats 
etc. 33/ 

S. 34— Scope — The power of th« 

Commissioners to transfer lands includ- 
ing roads A'c., must be exorcised for th« 
purposes of the Act, namely, the im- 
provement of the Municipality 33i 

-S. 34 — Greater portion of road in 
question being closed and becoming use- 
less to general public —Remaining small 
portion useful only to plaintiff — Munici- 
pality selling this portion of the road 
regarding it as no longer required for 
purposes of Act cannot be said to have 
acted beyond power 33c 

S. 34 — Commissioners can stop or 
divert or dispose of road for purposes of 
Act 33^ 

5. 34 — Amendment of S. 30 in 1894 
empowered Commissioners to dispose of 
road They have, however, no such 
power over bridges, tanks, ghats etc., 
even now, since the soil under them is 
not their property 33/ 

S. 34 — “Land” includes roads 33(7 

~S, 85 — Question of validity of im- 
position of personal tax under S. 85, 
cannot he raised for the first time in 
argument in High Court 452 (2)ft 

S. 85 — Word “circumstances” is 

not intended to restrict bub to widen 
scope of section — Although it is not 
easy to define circumstances, still 
amounts passing through municipal 
limits and available at any moment to 
persons taxed, and their being wealthy 
zamindavs, cannot be altogether ignored 

452 (2)c 

S. 85 (a)‘“~Amounb deposited in 
Post Office Savings Bank and other 
savings banks in municipal area is “pro- 
perty within municipality” 452 (2)5 

Bengal Patni Regulation (8 of 1819) 

Provisions are not retrospective 22^ 

5, 5 Liability of patnidar continues 
till his transferee's name is I'egistered 
as a tenant 108a 
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Bengal Patni Regulation 

Ss. 5 and 6 — Liability of patnidai* 

•ceases when he CulQls conditions of S. 5 
and if necessary follows it up by pro- 
-ceeding under S. 6 1086 

Bengal Public Demands Recovery 
Act (3 of 1913) 

'S, 4 — “Manager” is not a person 

from whom a public demand is duo 

679c 

■ S. 9 — Certificate must be made 

against and served on proper persons 
from whom debt is duo 679a 

S. 20 — To ensure indefeasible title 

-certificate must be made against proper 
person 

• 

S. 23 — Sale by certificate officer 

authorized to sell — Security of purchaser 
should not be impaired though there 
was irregularity in sale 409c 

S. 23— Misdescription of property 

which can be identified, does not prevent 
passing of title to purchaser 409d 

S. 34 — Certificate debtor cannot 

challenge sale by way of defence in suit 
■for possession 409a 

Ss. 35 and 37 — Limitation to juris- 
diction of civil Courts indicated 4096 
S. 37 — Section presupposes exis- 
tence of valid certificate against proper 
person 679(i 

S. 41 — Cextificate has same effect 

as decree of civil Court— Decree against 
person as representing minors is inoper- 
ative against minors unless person is 
entered as such in Collectorate Register 

679c 

S. 57 — Certificate Officer is not 

Court with special jurisdiction — His de- 
cision cannot operate as res judicata in 
a civil Court 1306 

Bengal Public Gambling Act (2 of 
1867) 

S. 2 (as amended by Act 4 of 

1913) — Definition of gaming is only 
descriptive— To bring under “gaming” it 
must be established that game was for 
money staked on result of game 769a 

S. 2 (as amended by Act 4 of 

1913) — Question whether game is of 
pure chance or one in which skill pre- 
ponderates is no longer pertinent 7696 
Bengal Regulation (19 of 1793) 

Grant of land by zamindar antece- 
dent to company’s accession — Land re- 
venue-free and possession with grantee 
*— Zamindar has no interest 791a 

— —Rent-free grant of pattah to debut- 
tar by zamindar — Grant becomes rent- 


Bengil Regulation (19 of 1793) 

free lease and rights to subsoil remain 
with grantor unless expressly granted 

7916 


(2 of 1805) — Under Regulation 3 of 

1793 read with Regulation 2 of 1805 and 
under Act 14 of 1859, adverse possessi(.n 
not only bars remedy but confers title 

1496 * 

S. 3 (1, 2, 3) — 12 years’ rule would 

nob apply only if acquisition is by means 
of “violence, fraud, or any other unjust 
or dishonest means whatever.” 1496* 

Bengal Tenancy Act (8 of 1885) 

Tenancy 80 or 85 years ago— Provi- 
sions of Transfer of Property Act or 
Bengal Tenancy Act are nob applicable 

330a 

S. 3 (8) — Mourasi tenure comes 

within definition of “permanent tenure.” 

454a 

S. 3 (9) — Parcel of land including 

undivided share is not “holding” 201a 


Ss. 5 and 103-B —Tenancy exceed- 
ing 100 bighas and recorded in Record- 
o£-Rights as tenure — Kabuliyat express- 
ly stating tenancy to be raiyati and all 
its incidents as given in kabuliyat also 
being those of raiyati holding — Pre- 
sumption under Ss. 5 and 133-B being 
rebutted by kabuliyat, tenancy was held 
only raiyati one 514(1) 

S. 12 — Transferee of permanent te- 
nure getting transfer registered and 
giving notice of transfer under S. 12 — 
Tenure sold under Public Demands Re- 
covery Act in pursuance of certificate in 
which transferee nob named — Sale is 

nullity 4546 

— ~S. 12 — Transferee — There is no- 
thing in law to make it obligatory upon 
the landlord to treat as tenant any per- 
son of whose interest ho may have had 
notice but who is not a transferee under 

S. 12 258a 

S. 12 — Release, if amounts totrans- 

fei’ 2586 


-S. 12 — Transferee — It cannot be 

aid down as a universal proposition of 
aw that whenever the landlord gets 
notice of interest of any other than the 
iransferee, even if it is admitted by the 
iransferee, he is bound to recognise such 
person as his tenant 258c 

S. 12 — Landlord knowing of other 

person’s interest in tenure bub suing 
transferee for rent— Suit is a rent suit 

25oa 
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Bengal Tenancy Act 

S. 22 (2) (amended by Act I of 

1908) — Transferable occupancy holding 
purchased by cosharer landlord — He 
holds it not as raiyat, but as tenure- 
holder subject to payment of fair rent to 
other cosharers 253a 

S. 24— Suit for rent at rate fixed 

by all utbandi tenants — Plaintiff cannot 
in appeal claim fair rent on the ground 
that tenants acquired occupancy rights 

614/; 

S. 29 — Enhancement by consent 

however small in excess of two annas in 
a rupee cannot be allowed — Tliere is no 
escape under maxim dcjnhujnifi n-m 
curat lex 658/) 

S. 29- -Limit of two annas for en- 
hancement of rent cannot be exceeded 
even wlieie the excess is very small and 
can for all jiractical purposes be dis- 
regarded 531 

S. 46. Cl. 7 — Non -occupancy te- 
nant’s liability for enhanced payment 
begins from the time of his agreement 
BO to pay 334 

Ss. 49 fb) and 85 — Suit for eject- 
ment — Solenama in previous suit en- 
hancing rent allowing defendants to 
continue generation after generation — 
Solenama created new lease and so was 
compulsorily registerable but registra- 
tion was barred under S. 85 — Embody- 
ing the lease in decree does not make 
difference in application of 462 

S. 51 — Lessee granted remission of 

rent under certain circumstances — Les- 
sor can claim full rent on change of cir- 
cumstances 398 

S. 51 — Remission for patit lands — 

Condition of lands unchanged — Lessee is 
entitled to lemission 3975 

S. 52 — Tenant proving deficiency 

in area is entitled to abatement of rent 
unless landlord shows express stipula- 
tion or other circumstances precluding 
tenant from claiming relief 413 

Ss. 52(b) and 179 — Under con- 
tract of tenancy, tenant agreeing that 
rent fixed by contract shall not be more 
or less at any time or on any account — 
Land diluviating — Contract precludes 
tenant from claiming abatement of rent 

303 

S. 60 — Court is not bound to consi- 
der objection under S. 60 if not raised in 
written statement 4315 

S. 66 (3) — Decree directing to pay 

within ‘ specified time — Extension of 


Bengal Tenancy Act 

time is nob one under S. 66 (3), Bengal 
Tenancy Act — No appeal lies from such 
order “Only revision can set it right 

140 

S. 74 — Conti'acts of service in lieu 

of rent — Contracts to do gratuitous ser- 
vice in lieu of rent are governed not by 
Bengal Tenancy Act bub by Transfer of 
Property Act 2245 

S. 80 (a) and (b) — Utbandi charac- 
ter of tenures continues until order 
under S. 80 (a) is passed, notwithstand- 
ing acquisition of occupancy right before 
such order 2065 

— Ss. 85 and 49 — Record-of-Rights 
entry showing th^b under-raiyats had 
acquired occupancy rights — Entry based' 
on kabuliyat whicli contained no clause 
entitling plaintiff to eject defendants, 
under-raiyats, bub contained term that 
it was year to year beno-ncy — If kabuli- 
yat be treated as permanent lease it 
offended against S, 85 — If treated as 
year to year lease it could nob protect 
defendant from ejectment — So entry 
based on it was void 450 

S. 87 — Abandonment is established 

by cessation of cultivation and absence 
of ariangement for payment of rent — 
Leaving the village is not necessary 

120a 

S. 87 — Abandonment — Abandon- 
ment is a question of fact 1205 

S. 87 — Principles with regard to 
abandonment govern both raiyats and 
under-raiyats 120c 

S. 88 — Whether division is recog- 
nized under S. 88 is question of law and 
appellate Court has to see the facts 
justifying inference of subdivision 

o . 366a 

S. 88 Inference of sub-division 
cannot be drawn merely from separate 
realization of rent 3665 

Ss. 95 and 97 A Court of Wards 
appointed common manager under Ben- 
gal Tenancy Act — All cosharei's do nob 
become wards of Court so as to prevent 
them from incurring debts or selling 
their interest, or their creditors from 
selling property in execution 790 

S. 103-B — Presumption of correct- 
ness arises with respect to each entry 
and not whole Hecord-of-Rights 6065 

S. 103-B — Presumption under 

S. 103-B may be rebutted by reference 
to proceedings before revenue author!* 
ties making entry 255 
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Bengal Tenancy Act 

Ss. 105 and 50 — Claim for amount 

on account of submerged land on basis of 
kabuliyat and farther for enhancement 
of rent for excess of land — Kabuliyat 
materially changed by interpolation re- 
garding unit of measurement — Kabuliyat 
was held void for claim and in latter 
■case presumption under S. 50 took effect 

/ 7895 

S. 105 —Decision on rate of en- 
hancement only — Decision does not ope- 
rate as res judicata on question of cor- 
rect rent 685a. 

S. 105 — Word “land” includes 

share of tenant in holding and can form 
subject of proceedings under S. 105 

I56a 

— ■ — Sa. 105 and 106 — Proceedings 
under, are continuation of proceedings in 
connexion with preparation of Record- 

-of-Rights 1105 

S. 105 — Settling rent means decid- 
ing something previously unsettled — No 
rent fixed in Record-of-Rights or rent 
(mentioned therein accepted as correct — 
Increase or abatement demanded — De- 
^•cision in such cases would be decision 


settling vent 475 

S. 105-^“Existing rent,” meaning 

explained 47c 

*— S. 105 — Revenue Officer can en- 
quire as to existing rent Aid 

Ss. 105(3) and 105- A — Applica- 


tion under S. 105 raising question re- 
garding non-mokarari character of ten- 
ancy — Government notification under 
S. 105 (3) requiring ad valorem court- 
fee stamp to be paid under Art. 1, Sch. 1, 
Court-fees Act, if question under S. 105-A 
be raised — Issue regarding non-mokarari 
right of tenancy is one under S. 105-A 
and ad valorem court-fee is chargeable — 
S. 7 (4), of Court-fees Act is not appli- 
cable Notification increasing court-feo 
is not ultra vires as it incorporates only 
Art. 1, Soh. 1, Court-fees Act, and no 
other provision 141<i 

S. 105 (4)-A11 circumstances must 

be taken into consideration in settling 
fair and equitable rent 47e 

S. 106 — Tank recorded as niskar of 
defendant — Suit by plaiotifT under Ben- 
gal Tenancy Act for correcting the entry 
but failing — Subsequent suit in civil 
Court for possession and declaration that 
tank is his mal and not defendant s 
niskar i? barred 3S5a 


Bengal Tenancy Act 

S. 106 — Suit under S. 106 cannot 

pray for possession 308a 

S. 106 — Question of title can be 

gone into in suit under S. 106 3085 

S. 109-A (3)— Special Judge find- 
ing out original rent payable by tenant 
and then proceeding to settle fair rent 
under S. 105 with S. 30— Decision is 
not decision settling rent pure and sim- 
ide and appeal lies 47a 

S. 111-B — Suit under — Time begins 

to run from publication of Record-of- 
Rights — Period of 3 months after cer- 
tificate is only suspended 481 

S. 123(2) (d) — Interest of occu- 
pancy raiyat of a non-transferable hold- 
ing is interest in immovable property 
and, therefore, bequeathable — Such 
raiyat has as much right to bequeath 
as transfer as is not limited by the Act 

127 

S. 153— Suit for recovery of rent 

not exceeding Rs. 50 — Defendants dis- 
claiming liability by i^leading transfers 
— Suit involves question of title within 
meaning of S. 153 6 45 

S. 153 — Dbbandi tenancy — Court 

deciding rate of rent or whether rent is 
payable — Appeal lies 206a 

S. 158 (B) -Purchase by landlord 

in execution of decree against some co- 
tenants of tenure — Only interest of 
judgment-debtors passes unless they re- 
present whole estate 452 (1) 

S. 167 — Incumbrance subsists bill 

notice is served as prescribed 392c 

S. 167 — Scope — Under the rules 

framed by the Government of Bengal 

which have the force of lav/, the service 
of notices under S. 167 must be as pro- 
vided in the Civil P. C. 2\M 

S. 167— 'Notices must be separately 

served 218c 

S 167 — Plaintiff knowing encum- 
brance failing to have proper service — 
Decree subject to annulment of encum- 
brance cannot be granted by applying 
for fresh notice 218/ 

Ss. 180-a and 180-b — Liability 

arises to pay a fair and equitable rent 
for lands held in Ubbandi system by a 
tenant after ho has acquired a right of 
occupancy therein under S. 180 614a 

(as amended in 1923), 

S. 180 (a) and (b) — Addition of 

S. 180 (a) and (b) under Amendment Act 
does not interfere with arrangement or 
custom previously existing 206c 
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Bengal Tenancy Act 

— S. 184 — Section pi*escribes period 
of limitation \mt does not exclude ap- 
plication of S 14. Lira. Act 325a 

— S. 188— Co=?harer landlord can sue 
for onbanceraent under kabuliyat 397rt 

S. 193 — Land let lor residential or 

otlier non-agriculbuial function coupled 
witl) fishing — S. 193 does not apply 


545 

• Sch. 3, Art. (3) — Widow selling her 

widow's estate in occupancy bolding to 
landlord — Suit by reversioner to recover 
liossession will not be governed by 
Art. 3, Sch. 3 157 

Bengal Village Self-Government 
Act (5 of 1919) 

Ss. 63 and 64 — Where S. G4 ap- 
plies, i)laintilT has also to show tliat Ids 
case does not fall within ambit of S. 63 

I90h 

S. 64 — S. 64 does not apply to all 

suits but only to those where compensa- 
tion is claimed for some wrongful act 
of Union Ilotud done in exercise or 
honestly supposed exeicise of statutory 
powers 190a 

Bill-of-Lading 

Sliipper accepting witliout protest 

bill-of-lading different from prior agree- 
ment — Ho is ordinarily bound by such 
bill-of-lading — Mere production of for- 
warding note will not suffice to prove 
that contract made was different from 
that in bill-of-lading 2Q0a 

C 

Calcutta Improvement Act (5 of 
1911) 

See Land Acquisition Act 

Calcutta High Court Rules (Origi- 
nal Side) 

Chap. 14, R, 3 Except for purposes 
of dekneo, delerdmit in centempf 
cannot claim benefit of Court’s jicce 
dure— Extent of light is matter foi 
discreticii — I’aity is entitled to resist 
proceedings 117fl 

Chap. 27— Sale held under Chap 2? 

— Attachment sutsisting prior to mort- 
gage suit Purcliaser in execution of 
mortgage decree knowing of such at- 
taclimont only after purchase — Pur- 
chaser can have sale set aside 207 

" T 1 * * Caveator be- 

sides asking oxecutor to prove will also 

alleging undue influence and forgery — 

Matter does not come wflbin R. 29— 

Laveator is liable for costs 2S06 


Calcutta High Court Rules and*. 
Circulars (Original Side) 

' ‘Chap. 10, R. 30, Sub-Cl. (c) — Ab- 
sence of notice justifies setting aside the 
ex parte decree 63a 

Calcutta Municipal Act (3 B. C. of 
1923) 

S. 47 and Sch. 2, Part 1 (iii) — 

Corrupt practice — Connivance of candi- 
date or agent in procuring application 
material — Connivance involves some de- 
gree of knowledge on their part — Sec- 
tion need nob be construed strictly .137 
S. 271 — Pendency of suit for eject- 
ment of tenant, or existence of injunc- 
tion against owner of premises or mere 
application under S. 527 would not re- 
lieve owner from liability for convic- 
tion for non-compliance with notice 
under S. 271 but such proceedings can- 
not bo ignored while considering what, 
sliould be proper sentence for offence of 
non-compliance 490 

S.299 — Interpretation and scopo of 

corresponding provisions of the Act of 
1899 are inapplicable 440' 

S. 363 (Per liuchland and 'Gra- 
Z/a/;/, .//.,) However necessary for pri- 
vacy, it is breacli of S. 363 to erect 
boundary walls 18 feet high without 
sanction — Magistrate’s discretion order- 
ing demolition held rightly exercised. 
{Snhravardif, J. contra) 781a 

S. 363 Scope Discretion should 
be exercised on equitable grounds 7815 
S. 418 (2) Prosecution” includes 
proceedings under S. 421 283a 

S. 421 Article ordered to be des- 
troyed Onus is not on Corporation to 
prove that the article was intended 
for human consumption 283a 

Sch. 17. Rr. 30 and 32 — Rules 30’ 

and 32 are intended to affect buildings 
and structures dealt with by Act of 
1899 and were never intended to apply 
to boundary walls which are included 
m tlxe “building” by Act of 1923 781c 
Calcutta Police Act (4 of 1866) 

"S. 3 Scope — “Profit or gain” is 
tile cardinal constituent of the defini- 
tion of a common gaming house” 

644a> 

|-S. 44 — Conviction under S. 44 re- 
quires sufficient evidence of gain 6445 
S. 54- To uphold conviction actual 
pliysical and not potential possession of 
the “thing” in some shape or form is 
necessary — Meaning of the terms, “pos- 
session” and “thing” explained 4015 
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Calcutta Police Act 

S. 54-A— S. 54-A is revolutionary 

in its provision of casting the entire 
burden of proof on the accused 401a 

S. 54-A — Accused tried under Ss. 

361 and 411, Penal Code, may be con- 
victed of an offence under S. 54-A 
though not separately charged with it 

401c 

S. 78-A — Statements made by 

complainant under S. 78-A must be al- 
lowed to be used in evidence 257a 

Calcutta Suppression of Immoral 
Traffic Act (Bengal Act 13 of 1923} 

^ S. 4 — Act applies to females under 

S. 16, whether maried or not 99 

Charge to Jury 

See Criminal P. C., S. 297 

Civil Procedure Code (5 of 1908) 
S. 2 — Decree in a suit for pos- 


session and mesne profits was partly 
final partly preliminary —Time for exe- 
cution of the decree of possession, luns 
at the latest from the date of the final 
decree of the appellate Court 383 

* S. 2 (2) — Suit dismissed against 

some defendants on account of non-re- 
presentation — Plaintifif not responsible 
for non-representation — Dismissal is not 
decree* 669c 

^ S. 9 — Municipality acting ultra 

vires— Civil Court can interfere and 
grant relief to aggrieved party 33a 

S. 11 — Subsisting judgment set up 

as res judicata — It can be impeached on 
ground of fraud and collusion in the 
same suit 685f) 

* S. 11 — Mortgage suit — Defendant 

with interest in equity of redemption 
having also independent paramount 
title— Latter not impeached — Claim 
decreed by default — Decree does not 
operate as res judicata in subsequent 
suit as regards paramount title 672& 
^ — S, 11 — S. 11 is no bar to fresh suit 
for mesne profits though in the first 
suit the decree was silent in regard to 
future mesne profits 5666 

S. 11 — Plaintiff claiming rent at 

16 “ Becord-of-Rights in 1918 in 
plaintiff’s favour — Cess-retum filed in 
1912 showing jama to be Rs. 5-2-6 — 
Plaintiff having previously in 1917 sued 
for rent at Rs. 86 and obtained full de- 
cree ex parte — Suit in 1917 was res 
judicata and presumption under Record- 
of-Righta 'was not rebutted by cess- 
return Sl5 


Civil P C. 

S. 11 — Decisions arrived it in pre- 
vious suit, though dismissed, operate as 

res judicata 449 

S. 11 — In previous suit by Secre- 
tary of Samaj, defendant objecting to 
maintainability of suit under 0. 1. R. 8 
— Court overruling objection and hold- 
ing suit maintainable without aid of 
R, 8 — In subsequent suit defendant con- 
tending that R. 8 was bar to suit as 
Court’s permission was not obtained — 
Executive Committee of Samaj autho- 
rizing Secretary to maintain suit — Ques- 
tions raised in two suits were different 
and res judicata could not apply — Objec- 
tion being technical, case will be covered 

by Civil P. C. S. 99 445a 

^ S. 11 — Where causes of action in 

two suits are different, res judicata 
cannot be applied to pure questions of 

law 445f> 

— S. 11 — Tank recorded as niskar ©f 
defendant — Suit by plaintiff under 
Bengal Tenancy Act for correcting the 
entry but failing — Subsequent suit in 
civil Court for possession and declai*a- 
tion that tank is his mal and not defen- 
dant's niskar is barred 385a 

S. 11 — Applicability — Subject- 

matter not same — Constructive res judi- 
cata does not apply 2016 

^ S. 11 — Res judicata does not affect 

jurisdiction but is plea which party can 
waive 163a 

* S. 11 — Out of two conflicting dec- 
rees last should prevail 1636 

^ S. 11 — Prior decision though based 

on error of law can be res judicata 1566 

S. 11 — Certificate Officer is not 

Court with special jurisdiction — His 
decision cannot operate as res judicata 
in a civil Court 1306 

S. 20 — Cause of action — Cause of 

action must be antecedent to the suit 
and so no cause of action can be founded 
on any allegations made in the proceed- 
ings 8306 

S. 20— ‘Assignment of -pro-note say- 
ing that money should he paid where 
assignee resides does not entitle as- 
signee to sue in Court where he resides 

306 

S. 21 — No leave obtained as to 

property out of jurisdiction under Cal- 
cutta Letters Patent Cl. 12— 'Objection 
as to jurisdiction can be taken for first 
time at appellate stage — High Court has 
no jurisdiction as to such property 358<i 
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* S. 24 ( 1) — Suit til^l in S:tq\U 

Cause Court transferred by mutual con- 
sent of parties to Sub-Judge s Court — 
Latter trying the suit as ordinary 
money suit — Still no appeal lies from 
the decree passed 354a 

S. 24(4) Court of Small Causes 
includes Court invested witli Small 
Cause powers 3546 

S. 35 — Commission for taking ac- 
counts— PlaintitT succeeding is entitled 
to costs of commission 719c 

S. 35 — Administration —Suit for — 
Order for costs should be so made as to 
relieve persons with unencumbered 

share 4776 

^ S. 39(c) — Territorial jurisdiction 

is condition precedent to a Court exe- 
cuting decree — Attachment before judg- 
ment does not make any ditlerence — O. 
21, R. 64 does not applv 818a 

S. 39 (1). Cl. (a) — Sco|te — Court 

passing a decree can send it for execu- 
tion to another Court within jurisdic- 
tion of which judgment-debtoi itjsides, 
irrespective of the mode in which decree 
is sought to be executed hut it would be 
necessary for the decree-holder to satis- 
fy Court that jiKlgment-del)tor lias not 
sufficient iiroperty within local limits of 
jurisdiction of Court wliich passed the 
decree sulVicionb to satisfy dejree 529 

S. 47 Execution case dismissed 
on certification of satisfaction — Mutual 
mistake Order can he re-opened — Uni- 
lateral mistake of fact (mistake by 
decreo-holder in calculating amount due) 
— Order dismissing execution application 
on decree-liolder's certifying full satis- 
faction cannot ho re-opened 670 

_5 47 — Decree adjusted — Adjust- 
ment not recorded Sale in execution of 
decree -Judgment-debtor cannot plead 
adjustment even by way of defence in 
suit for possession by decree-holder pur- 

, (FB)374a 

^ Questions relating to exe- 
cubion, discharge or satisfaction of dec- 
rees Parties or representatives cannot 

raise such questions by separate suit ex- 
cept by way of defence when defendant 
IS kept out of knowledge of execution 
proceedings until after suit was brought 
by fraud of decree-holder 247 

— — S. 47— Decree directing to pay 
within specified time— Extension of time 
IS not one under S. 66,(3), Ben, ^ Ten. 


Civil P. c. 

Act — No appeal lies from such an order 
— Only revision can set it right 140 
— S. 4S — Compromise entered into 
during execution proceedings by which 
part of claim was given up and / part 
agreed to be paid in instalment — If de- 
fault in payment on specified date 
decree-lioldev entitled to execute for 
whole —Application for execution made 
on default — Application was filed for 
execution of substituted decree and held 
not barred under S. 48 687a 

S. 50 — Maintenance — Decree not 

creating charge — Death of judgment- 
debtor — Decree cannot be executed 
against subsequent holders of property 

423 

S. 60 (1) — Uncertain, future and 

fluctuating profits cannot be attached 

^ 352 

S. 64 — Efiecb of attachment — 
Attaching cvelitor must he classed with 
unsecured creditors 5246 

' S. 6 4 and O. 38, R. 10 — Scope — 

S. 64 makes no distinction between at- 
tachment before or after judgment 494a 

S. 64— Ag reement to sell prior to 

attachment cannot prevail against at- 
tachment 4946 

S. 96-Suit decreed against defen- 
dants present and dismissed against 
defendants unrepresented — Plaintiff’s 
appeal is barred 6696 

97 Appeal from preliminary 
decree after final decree is nob incompe- 
tent Appeal against final decree is not 
necessary for maintaining appeal against 
preliminary decree (FB) 689 

— S. 99 Refusal of summons under 
O. 16, R. 1 Party producing copy of 
document sought to be produced in Court 
but neither proving that it was original 
nor that it was true copy — There was no 
miscarriage of justice due to refusal 459d 
99 In previous suit by Secretary 
of Samij, defendant objecting to main- 
tainability of suit under 0.1, R. 8 — 
Court overruling ob'oetion and holding 
suit maintainable without aid of R. 8 — 
In subsequent suit defendant contending 
that R. 8 was bar to suit as Court’s 
permission was not obtained — Executive 
committee of Samaj authorizing Secre- 
tary to maintain suit — Questions raised 
in two suits wore different and res 
judicata could not apply — Objection 
being technical case will be covered by 

S. 99 4 45a 
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S. 99 — It is doubtful whethei* S. 99 

applies to question about the constitution 

of or the right to maintain a suit 445c 
S. 100— Question of validity of im- 
position of pei'sonal tax under S. 85. 
Bengal Municipal Act, cannot be raised 
for the first time in argument in High 

Court 452 (2)0' 

S, 100— Question of waiver, acquies- 
cence or estoppel is a question which 
can be examined by the High Court in 
second appeal 4376 

S, 100 — Abandonment is a question 

of fact 1206 

S. 100 — Proper effect of proved fact 

is question of law — Question whether 
tenancy is permanent is legal inference 
from facts 376 

S. 100 — Whether tenancy was pro- 
perly represented is a question of fact 

286 

S. 104 — No appeal lies from order 

granting amendment unless it is con- 
sidered as question of review 676(i 
— S. 105 — Decision must affect merits 

26 d 

S. 105 —An error, defect or irregula- 
rity under S. 105 must be of law and not 
of fact 2Ge 

^ S. 105(1) — In appeal from the final 

decree the propriety of order setting 
aside the award can be enquired 322a 

S. 115 — Interlocutory orders — High 

Court cannot interfere with interlocutory 
orders under S. 115, except in special 
circumstances 831 (1) 

S. 115 — Error of law or fact is no 

ground for interference in revision 

831 (2)c 

^ — "S. 115 — High Court can interfere 
with findings of fact if they are not pro- 
perly arrived at 736a 

“ S. 115 — Other remedy open — In 
case of clear refusal of jurisdiction, High 
Court should intervene 5136 

^ 115 — Order in appeal that no 

appeal lies from order rejecting plaint — 
Second appeal and not revision lies 226 
S. 115— Mistake upon fact or law 

on merits e.g., not properly following 
provisions of O. 21, R. 60 can be revised 

2256 

S. 115 — Interlocutory order — Suit 
wrongly tried by Court having no juris- 
diction — High Court can interfere 159(1) 
S. 115 — Decree directing to pay 
within specified time — Extension of time 
is not one under S. 66 (3), Ben.Ten. Act 


Civil P. c. 

— No appeal lies from such order Only 
revision can set it right 140 

S. 115 — Exercise of revisionary 

power is discretionary 78o 

— S. 132 — Scope and interpretation 
of— Exemption is not from attendance 
in Court but from appearance in Court 
— “ Appearance ” means that she shall 
not be compelled to come forth into 
view or become visible to the public 

gaze 5286 

S. 144— S. 144 applies only where 

decree is reversed and not w^here title 
from purchase under a different proceed- 
ing in execution of one decree is ques- 
tioned in another suit 814a 

^ S. 144^ — Object of S. 144 is to 

provide speedy and simple remedy for 
any party who has suffered by reason 
of erroneous decree made by a Court of 
first instance and it does not apply to a 
case where Court has to decide ques- 
tions of conflicting rights under differ- 
ent decrees which may be very com- 
plicated 814c 

S. 144 — Suit for ejectment — Suit 

decreed and possession obtained in exe- 
cution — Decree finally reversed — Pro- 
perty leased in meantime to third per- 
sons — Application under S. 144 — Pos- 
session can be recovered from the third 
persons and mesne profits from ejector 

only 590 

S, 151 — Amendment of* decree on 

ground of fraud — Separate suit will lie 
— S. 151 cannot be invoked 4706 

^ S. 151 — Court cannot set aside in 

review its order passed without con- 
sidering certain provision of law 162a 

S. 151 — Court cannot invoke S. 151 

to restore dismissed suit 158 

^ S. 151 — Suit in forma pauperis 

dismissed for default — Application 
under O. 9, R. 9 to restore rejected on 
plaintiff failing to appear — Plaintiff ap- 
plying under S. 151 for restoration — 
Judge’s view that S. 161 is inapplicable 
is erroneous — Error is not one apparent 
on the face of record 17c 

S. 152 — Consent decree — Applica- 
tion to amend consent decree on ground 
of fraud is entirely outside S. 152 470a 
O. 1,R. 1 — In a suit for assess- 
ment of rent, the other cosharers are 
not ordinarily necessary parties 90a 
O. 1, R. 3 — Suit for specific per- 
formance — Agreement by father to sell 
land held in jama — Father in conjunc- 


IS 
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tion v,-ith son selling part of jama in 
contravention of contract — Father dying 
pending suit — Son is necessary and pi*o- 

per party 667 

O. 1. R. 8-In previous suit by 

Secretary of Samaj, defendant objecting 
to maintainability of suit under R. 8 — 
Court overruling objection and holding 
suit maintainable without aid of R. 8 — 
In subsequent suit defendant contending 
that R. 8 was bar to suit as Court’s per- 
mission was not obtained — Executive 
Committee of Samaj authorizing Secre- 
tary to maintain suit — Questions raised 
in two suits were different and res judi- 
cata could not apply— Objection being 
technical, case will be covered by Civil 

P. C., S 99 4 45a 

O. l.R. 9 — Non-joinder of proper 

parties till limitation has run out bars 

suit 591a 

O. 1, R. 9 — Deity installed in 

family dwelling house by ancestors of 
parties — Suit for adjusting rights of 
worship is maintainable, tliough deity 
be unrepresented (deity’s property being 
not likely to be affected) and female 
members of family bo not joined 237a 

O. 1, R, 10— Suit for joining party 

for watching proceedings is a mistake 

477a 

0.2, R. 2 — Causes of action in 

two suits different — Rule has no appli. 
cation 936 

O. 3, R. 1 — Delivery of vakalatna- 

mah by gumastha is sufficient authority 

11c 

O. 5, R. 20 — 'Substituted service — 
Unbusinesslike and ridiculous use is 
prohibited 553c 

O. 6, R. 4 — Fraud — When it is al- 
leged that a certain document was not 
executed, it may amount to an allega- 
tion of forgery but it excludes the idea 
that the document was executed by 
fraud 77 ^ 

^ O. 6, R. 17 Suit for ejectment 
dismissed — Pending appeal one plaintiff 
dying and his representative not brought 
on record— Although other plaintiffs 
I\ave no absolute right to go on with 
appeal, still in proper cases Court should 
allow amendment of plaint so as to pray 
for joint possession in stead of khas pos- 
session and should go on with appeal 

^ y II Order in appeal that 

BO appeal lies from order rejecting 


Civil P. C. 

plaint — Second appeal and not revision 
lies 22© 

9, R. 9 — -R. 9 does not apply to 

restore an application under R. 9 17a 

O. 11, R. 21 — Party against whorft 

order has been made continues in «on- 
tempt unless and until contempt has- 
been cleared by the only way of obeying 
Court’s order 1176 

O. 16, R. 1 — Summons to pro- 
duce a document — Judge has no power 
to refuse to issue a summons at any 
stage 

O. 18, Rr. 5. 8 


459a 
and 14 — In ap- 

might be either 
evidence — If one, 




pealable cases, there 
one of two records of 
it should be in Judge’s own hand- 
writing — If written by some other person, 
at his dictation, it should be supported 
by memorandum made or caused to be 
made by Judge 78a 

O. 18. Rr. 5, 8 and 14 — Provisions 

not complied with when evidence ia 
dictated to typist and typed record re- 
vised and signed by Judge— It is noi 
illegality, but mere irregularity ’l%h 

O. 18, R. 18 — 'lb is nob desirable to 

order scene before accident to be re- 
enacted in local inspection 774# 

O.20,R. 12 — Right to mesne profits 

found in judgment — No direction ib 
decree Assessment of mesne profits i® 
decree was allowed 719fl 

^ — O. 20, R. 16 — Defendant must b» 

liable to account — Mere convenienca 
cannot make party liable to account 

^ 418® 

Y* accounts i* 

principal’s possession — Machinery of 
Court to examine the accounts cannot be 
employed 418i^ 

— O. 20. R. 16 — Onus of proof — 
Principal must allege liability of agent 
“"Commissioner cannot determine liabi- 
lity but only its extent 418a 

] O. 21, R. 2 — For execution of ad- 
justed decree adjustment must be cer- 
ti6ed“-No limitation applies to decree- 
holder’s application 687^ 

Q 21, R. 2 — Decree adjusted ' 
Adjustment nob recorded — Sale in exe- 
cution of decree — Judgment-debtor can- 
not plead adjustment even by way of 
defence in suit for possession by decree- 
holder purchaser (FB) 374a 

* 'O. 21, R. 16 — Mortgage of mort- 

gage decree— -Subsequent mortgagee ag- 
reed to be competent to realize sum of 
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morbgago by being made party to execu- 
tion or by withdrawing deposit or on 
failure by suit or execution of mortgaged 
decree — Mortgagee can apply for execu- 
tion as transferee * 676^ 

O. 21. R. 54 — Mortgagee’s interest 

is an interest in land 2276 

^ O. 21, R. 57 — Object of — Attach- 

ment before judgment does not come to 
end because subsequent application for 
execution proved infructuous 465ft 

'O. 21, R. 60 — Debtor agreeing that 

sums due to him be realized direct by 
creditor— Sums attached by another 
creditor — -Objection by first creditor 
should be allowed 225a 

^O. 21, R. 60 — Mistake upon fact or 

law on merits e. g., not properly follow- 
ing provisions of O. 21, R. 60 can be 
revised 2256 

* — "O. 21, R. 63 — Effect of setting 
aside order under O. 21, R. 60 — Attach- 
ment revives 524a 

O. 21, -R. 63 — Attachment before 

judgment ~ O. 21, R. 63 applies 22So 
O. 21, R.64— Oivil P. C.. S. 39 (c)- 

Territorial jurisdiction is condition pre- 
cedent to a Court executing decree— 
Attachment before judgment does not 
make any difference — 0. 21, R. OI does 
not apply 818a 

O. 21, R. 66 — Gross under-valua- 

tiou of properties in sale proclamation 
misleading intending purchasers — Sale 
sliould beset aside 8186 

O. 21, R. 66 — Misdescription of 

property which can be identified, does 
nob prevent passing of title to purchaser 

409d 

“I O. 21, R. 89 — Sales held in execu- 
tion of mortgage decree of High Court 
on Original Side*-Amounb to be re- 
covered, or costs nob specified in sale 
proclamation— Application to set aside 
sale can be made on depositing five per 
cent of purchase money and amount of 
decree 574 

^ 21, R. SO — Application dismis- 

sed in default of both parties — Order 
confirming sale not passed— Order of 
dismissal is appealable under O. 43 

«• 1 (j) 407(2) 

'' ~"™0. 21, R. 91— Execution purcha- 
ser can assert his vendor's title although 
ho can also set aside sale 218c 

~ 21, R. 91 — Sale held under 

Chap, 27, Calcutta High Court Rules — 
Attachment subsisting prior to mortgage 


Civil P. c. 

suit— Purchaser in execution of mortgage 
decree knowing of sucli attachment only 
after purchase — Purchaser can have sale 
set aside 207 

* O. 22, R. 1 — Suit by a firm — 

Death of one partner — Representation is 
not necessary — Suit does not abate 11a 

O. 22, R. 3 — Appeal from simple 

dismissal of suit — One appellant dying: 
— His representative not brought on re- 
cord — Appeal cannot abate because deci- 
sion with reference to deceased plaintift 
would not be so contradictory to deci- 
sion as regards other plaintiffs if appeal 
would succeed as would make it impossi- 
ble to proceed with appeal 5196 

O. 22, R. 3 — Where the co-plainti3 

in a mortgage suit dies after the preli- 
minary and before the .final decree, R. 3 
does not apply 430 

^ O. 22, R. 3 — “Legal rspresenba- 

tive” — Meaning explained 266 

O. 22, R. 3 — Some legal represen- 
tatives applying to be brought on record 
— The fact that other representatives 
were existing brought to notice — No 
proof that the latter were unwilling to 
join — Suit abates 26f; 

O. 22, R. 4 — Mortgage suit — Pre- 
liminary decree made — Death of one of 
several mortgagors and one of plaintiffs 
who was nob necessary or proper party 
before final decree — Non-substitution of 
legal representative of deceased persons 
does not abate suit with respect to mort- 
gagors on record 648 

^ O. 22, R. 9 — Order under O. 22^ 

R. 9 in appeal is not appealable 532 (2)a 

^ O. 22, R. 9 — Decree in favour of 

dead person is nob nullity 527 

O. 23, R. 1 — Suit dismissed on 

merits — Plaintiff should not be allowed 
by withdrawing suit in appeal to start 
proceedings again because of formal de- 
fects in plaint 88 

O. 23, R. 3 — Partition suit — Par- 
ties filing petition of compromise in 
terms of whicli Court passed preliminary 
decree— Earlier part of that petition 
defining shares of parties and latter part 
laying down procedure to effect division 
including appointment of arbitrators — 
Petition not mentioning application f«r 
order of reference —There was no valid 
order of reference — Although latter 
part of petition relating to arbitration 
proved abortive, preliminary decree" 
based on its first part will stand 37D 
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O. 26, R. 8 — Deposition of sick 
person admitted without objection — Ap- 
pellate Court should not reject deposi- 

tioQ 591i 

— O. 26, R. 11 — Onus of proof — 
Principal must allege liability of agent 
— Commissioner cannot determine liabi- 
lity but only its extent 418c 

30, R. 4 Suit by a firm”* 
Death of one partnei — Representation is 
not necessary— Suit does not abate 11a 

32, R. 3 — Decree without guar- 
dian ad litem is nullity 586a 

34, R. 1 Person having title 

adverse and paramount to mortgagor or 
mortgagee cannot be made party 672a 

O. 34, R. 1 Mortgagee not im- 
pleading transferees of equity of re- 
demption in Suit for sale — “Decree passed 
in such suit is nullity 2336 

. ^ — Co-mortgagee refus- 

ing to join in suit for money recovery, 
but made defeudant— His costs are to be 
provided for just as plaintitT’s 544 

34,R. 5 — Order of sale of mort- 
gaged property extinguishes mortgagee 
rights in it 233a 

i 34, R. 5 Instalment compro- 
mise decree is not preliminary decree — 
Compromise decree puts end to mortgage 
suit Application for final decree under 

compromise is not one under R. 5 116 

34, R. 6 — Personal remedy is not 
available till security exhausted 387a 

6 Court has indepen- 
dent power to grant personal judgment 

387i> 

n. 34, R. 6— Consent decree silent 
about personal judgment— Silence does 
not mean right is foregone 387c 

O. 34, K. 6 For application under 
R. 6, it is not a condition precedent 
that property must first be sold and pro- 
ceeds found insufficient 121 

38, R. 1 — Amount of security 
required when warrant is issued under 
O, 88, R. 1 is amount mentioned in war- 
rant 732 

“I O. 38, R. 10 S. 64 makes no dis- 
tinction between attachment before or 
after judgment 494a 

38, R. 10 — Person having no 
interest in properties attached, nor pos- 
sessing them at time of attachment can- 
not proceed under O. 38, R. 10 1626 

jfr Q 3 g^ — -Object of attach- 

jment befoi^e judgment does not come to 
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end because subsequent application for 
execution iiroved infructuous 465a 

38, R. 11 — Re-attachment is not 
waiver of attachment before judgment 

-V ^ ■ 4656 

38, R. 11 — Attachment before 
judgment does nob merge in subsequent 
attachment 465c 

~ 40, R. 1 Person appointed 

by Court as manager of property in 
dispute cannot pledge credit of indivi- 
dual party 659 

TV* 40, R. 1 — Where proprietor of 
land IS appointed receiver, proceedings 
started by him, though in his owa name 
and not as receiver, though without 
leave of Court, are nob void ah initio 

^ _ 110a 

U. 40, R. 3 — Receiver of debuttar 
property cannot grant lease without 
sanction of Court — Concealment and 
misrepresentation of material facts from 
Court— Authority to grant is vitiated 

^ . 828a 

U. 40, R. 3 — Receiver of debuttar 
property Lease — Concealment Df rela- 
tionship of receiver and lessee — Bub for 
concealment, sanction was doubtful— 
Unless lease disadvantageous and not 
for benefit of estate, it cannot be can- 

40, R. 3 — Receiver of debuttar 

property granting lease— Reason bo 
suspect fraud at inception not sufficient 
for cancellation 828c 

O, 41, R. 2 Ground not taken in 
memo should nob be gone into 651c 

41, R. 2 One appellant dying 
Co-appellant can rely on his grounds 

^ . 263a 

. 41, R. 17 Appellant absent — 

Appeal cannot bo decided on merits 

475 

41, R. 27 Admissibility of 
additional evidence- Appellant cannot 
complain if additional evidence is taken 
for him 492 

41. R. 31 In fii-sb appeal all 
objections to decree should be considered 
as in trial Court llOc 

I 41, R. 33 — Suit for ejectment 
dismissed Pending appeal one plaintiff 
dying and his representative nob brought 
on record Although other plaintiffs 
have no absolute right to go on with 
appeal, still, in proper cases, Court 
should allow amendment of plaint so 
as to pray for joint possession instead 
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of khas possession and should go on 
with appeal 519a 

O. 41, R. 33 — Appeal from ex parte 


decree — Power of the appellate Court in 
appeal from ex parte decree is not con> 
fined only to the investigation of the 
cause of non-appearance 322c 

O. 41. R. 33 — Decree against party 


to suit can be passed in his absence 
But discretion should be used to allow 
him to be present 3156 

O. 41, R. 33 — Appellate Court has 


power to make a decree in favour of 
non-appealing parties 123c 

O. 41, R. 33 — Bespondents not 

appealing nor filing cross-objection — 
Court can still grant relief to them 28ff 

^ — O, 43. R. 1 (k)-‘Suit’ Word 
suit ' in O. 43, B. 1 (k) does not include 
an appeal 532 (2) 6 

O. 47 — Beview of consent decree 


on ground of fraud is not competent 

470c 

■O. 47, R. 1 — Fraud discovered after 


decree or order is new and important 
matter 513a 

O. 47, R. 1 — *' Any other sufficient 
reason ” — Meaning explained 470^? 

^ O. 47,R. 1 — Suit in forma pau- 


peris dismissed for default — Application 
under S. 151 to restore case dismissed 
holding S. 161 inapplicable — Petitioner 
applying under S. 115— Befusal to re- 
vise does not imply approval as to in- 
applicability of S. 151— Acceptance of 
application for review is not without 
jurisdiction 17 ^ 

* O. 47, R, 1 — Suit in forma pau- 


peris dismissed for default — Application 
under 0. 9, R. 9 rejected on plaintiff's 
failure to appear — PlaintitY applying 
under S. 161 for restoration — Judges’ 
view that S. 151 is not applicable is 
erroneous —Error is not one apparent 
on the face of the record 17c 

— Sch. 2, Para. 3 — Partition suit — 
Parties filing petition of compromise 
in terms of which Court passed preli- 
minary decree— Earlier part of that 
petition defining shares of parties and 
l^ter part laying down procedure to 
enecb division including appointment of 
arbitrators— Petition not mentioning 
application for order of reference— 
xhere was no valid order of reference — 
Although latter part of petition relating 
to arbitration proved abortive, proli- 


Civii p. c. 


minarv decree based on its first 
will stand 

Sch, 2, Para. 10 — Case 


part 

370 

relcnecl 


to three arbitrators — Only two arbi- 
trators acting — To hold that only twe 
arbitrators had full authority to act is to 
commit either error of law or of fact 

831 (2)6 

Sch. 2, Para. 16 — Objections 

against award must be taken in lower 


Court and cannot be taken for first time 
in revision 831 (2)a 

Compromise 

Civil P. C., 0. 23, R. 3 - Parti- 


tion suit — Parties filing petition of com- 
promise in terms of which Court passed 
preliminary decree — Earlier part of that 
petition defining shares of parties and 
later part laying down procedure to 
effect division including appointment 
of arbitrators -Petition not mention- 
ing applications for order of reference — 
There was no valid order of reference — 
Although later part of petition relating 
to arbitration proved abortive, prelimi- 
nary decree based on its first part will 
stand 370 

Constructive Res Judicata 

See Civil P. C. S. 11. 


Contempt 


•Proceedings resemble criminal pro- 


ceedings — Coui't acting on receiver’s or 
other officer’s report — Finding should be 
based on evidence, either oral or by 
means of affidavits 115a 

——Order should not be passed unless 


there is ample material to justify it 1156 
Contract 

Liability — Contract to make grant 


in future does not necessarily stand on 
same footing as alienation 506 

^ Construction — Covenant for re- 

newing lease — Lessor to fix rent — Lessee 
if entitled to renewal is bound to pay 
rent demanded by lessor 50f 

Contract Act (9 of 1872) 

^ S. 2 (d) — Plaintiff asking defen- 


dant to bring Thakur on particular fes- 
tival and inviting guests for feeding on 
that day — Defendant failing to bring 
Thakur and consequently guests going 
away without taking food — No evidence 
to prove that defendant promised to 
bring Thakur on plaintiff invitin^^uestfe/^ 

— There is no consideration fc^jlne Vjft/-, 
mise and no suit for damagesg^ouldHie ^ 
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'Contract Act 

S. 20 — Mining lease for plot of 100 

l)ighas — Plot actually less than 100 
bighaS”~^<o common mistake held to 
exist 547ft 

S. 23- Contract to do gratuitous 

service in lieu of rent is not illegal 
under S. 23 224ft 

S. 25 (3) — ^lere implication of a 

promise to pay will not bring an ack- 
nowledgment of debt under S. 25 (3) 444 

S. 108 — Word ‘ possession ’ must 

be given fullest and widest meaning — 
Contract for sale of goods — Possession 
witli vendor — Tliird party pledgee or 
vendee acquires good title, wlien he has 
no notice of oiiginal vendee’s interest 
in the goods 497rZ 

s. 125 — -Promisee in contract of 

indemnity becoming bankrupt — Trustee 
in bankruptcy can recover from pro- 
misor— Sum recovered, to be applied to 
discharge claim agreed to be indemnified 

208 

Ss. 178 and 108 — Word * posses- 
sion ’ must be given fullest and widest 
meaning — Contract foi- sale of goods — 
Possession with vendor— Third party 
pledgee or vendee acquires good title 
when he has no notice of original ven- 
dee’s interest in the goods 497J 

S. 178 — Section 173 contemplates 

documents which have a lawful owner 
other tiian idedgor 497e 

S. 179 — Contract for sale of goods 

— Possession with vendor who pledged 
them to third party without notice of 
vendee’s interest — Pledgee obtains no 


interesfunder S. 179 497/ 

S. 196 — Lease void in itself cannot 

be ratified 612c 

S. 196 — A void contract cannot be 

made good by ratification 50c 

S. 213 — Defendant must be liable 

bo account — More convenience cannot 
make party liable bo account 418ft 


S. 213 — All accounts in principal’s 

possession — Machinei’y of Court to exa- 
mine the accounts cannot be employed 

4185 

S. 229 — Member of pledgor firm 

also member of pledgee’s advisory com- 
mittee for advancing loan — No notice of 
pledgor’s fraud can be imputed to pled- 
gees 497ft 

S. 23S Secretary of School provi- 
sionally appointing 5 as teachei’ — 'Com- 
mittee at next meeting recognizing him 


Contract Act 

as one of staff bub deciding to dispense 
witli his services — Ho is entitled to rea- 
sonable notice or, pay for the i:)eriod — 
Secretary would nob be personally liable 
under Gontracb Act, S. 235 289 

Ss. 251 and 267 — Acknowledgment 

by one of the several partners in the 
absence of notice of dissolution by re- 
signing partner is binding on resigning 

partner 7145 

Contribution 

Suit is based on equity — Equitable 

adjustment of all rights and liabilities 
between parties should bo made 315ft 

Cosharer 

Notice to one joint tenant is notice 

to others 651c 

Partition — Cosharer under partition 

decree cannot reprobate decree after 
having obtained advantage to detriment 
of other cosliarer — But if decree was 
nullity it cannot be affirmed by anytliing 
that cosharer does short of obtaining 
advantage under it to detriment of 
others 586c 

Fraud — Cosliarers colluding to de- 
prive other cosharers of property by pur- 
chase at Court sale for arrears of rent 
canuob retain property as against other 
cosharers and aggrieved cosharers are 
entitled to mesne ijrofits, while out of 
possession 558 

Partition — Mode of division — Im- 
provements by cosharer — Improving 
cosharer should be allowed to 
reap advantage of liis impi’ovements — 
But he is not by right entitled to it 

5535 

Adverse possession — Mere admis- 
sion of exclusive possession by one co- 
sharer, cannot create adverse possession 
against him 2315 

In a suit for assessment of rent the 
other cosharers are not ordinarily neces- 
sary parties * gOft 

He cannot deal to other coshavor’s 
prejudice S3g 

Court-fees Act (7 of 1870) 

^ Issuing chart setting out valuation 
of land in district by District Juge, super- 
seding provisions of Act is entirely un- 
warranted 7175 

“S. 7 (4) (f)— Amount payable on 
memo of appeal is governed by same 
word as governs plaintiff’s suit 8155 

S, 9 — Court-fees Act does not war- 
rant requiring appellant to prove cor- 
rectness and valuation of property and 
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Court-fees Act 

dismissing appeal for non-prosecution on 
failave — :S. 9 applies to appellate Courts 
and procedure laid down there cannot 
^e departed from 717a 

■"'■—S, 17 — Matter for consideration in 
a number of appeals same and parties 
same Appeals may be consolidated into 
one appeal but Court-fees must be paid 
separately for each according to the pro- 
Tisiona of the Act 135 

S. 19 (1) —Probata duty cannot be 
exacted before valuation 733fi 

Sch. 2, Art. 11 (b) — Appeal from 
-order rejecting leave for further appeal 
— Application not referred to in the de- 
cree — Art. 11 (b) applies 575 

^Sch. 2, Art. 17 — Appeal against 
preliminary decree in suit for accounts 
— Pinal decree passed subsequently — 
Art. 17 does not apply--Court-fee must 
be pskid on amount of final decree 815a 
Criminal Procedure Code (5 of 
1898) Application of code to internal 
arrangements of the High Court is not 
intended (FB) 7566 

S. 4 — Scope — Any person who 
knows about the commission of an of- 
fence may make a complaint 639a 

^ — Complaint alleging com- 

mission of ofience and praying for police 
investigation in non-cognizable case, is 
a valid complaint 346a 

S. 46 (2) Non-fulfilment of provi- 
sion of S. 80 may be justified by S. 46(2). 

174 

S. 68— Prayer for issue of sum- 
mons can be orally made 3466 

S. 80 Non-fulfilment of provisions 
of S. 80 may be justified by S. 46 (2) 

174 

96 Application disclosing com- 
mission of offence — Issue of search war- 
rant after taking cognizance, is legal 

o 176a 

96— Complainant may be allow- 
ed inspection of articles produced 1766 

to 126 — (Per Suhra- 
tvardy, J.)— Accused should be allowed 
to reserve cross-examination unless sufii- 
•cien information about Crown evidence 
18 disclosed 739c 

S. 107 Even after issuing warn- 
-mg notices to the parties concerned a 
Magistrate can draw up proceeding 
ag^nsb a party under S. 107 506 

.. ^99— Failure of accused to give 

satisfactory evidence about themselves 
<1008 not bring case under S. 109 729a 


Criminal P. C. 

S. 109 (a) — Application — Cl. (a), 

S. 109 does nob apply to any j)erson who 
takes a step to conceal himself in the 
sense of concealing his presence in the 
way in which a criminal conceals his 
presence when ho goes in the dark or hy 
a deserted road, or by some otlier secret 
means to commit a crime in his neigh- 
bourhood 775 

-S. 109 (a) — S. 109 (a) applies to 
continuous acts of concealment 7296 

S. 112 - (Per Snhraward {j and 

C C. Ghose^ JJ .) — Notice under S. HO 
— Substance of •information ” moans 
clause under whicli person is charged or 
class to which offender belongs. — (Gra- 
ham, J. contra) 739a 

S. 112 — Detailed information can- 
not be insisted upon unless omission is 
prejudicial to the accused 7396 

S. 133 — Magistrate cannot cancel 

an order made under S. 133 merely on 
the written statement by gpposite party 
without taking evidence 21 

S. 139 A— Ma gistrato cannot de- 
pute another Magistrate to make en- 
quiry and report 813a 

™Ss. 139-A and 537 — Omission to 
conduct enquiry by Magistrate himself 
is irregularity incurable by S. 537 8136 
— S, 139.A — Omission in exercise of 
discretion by Magistrate in following 
the direction of law' does not vitiate en- 
tire proceeding but is irregularity cover- 
ed by S. 537 507a 

~ S. 139-A — S. i39-A api)lies where 

public right is denied 5076 

'S. 144 (4) District Magistrate 
cannot order a Sub- Divisional Magis- 
trate to draw proceedings under S. 145 
though he can set aside order made 
under S. 144 — Proper course is to make 
a reference under Criminal P. C., R 4-38 

751a 

S. 145 — Whether proceedings 

should be taken or not is matter within 
Magistrate’s own discretion 805 

— ~S. 145— Sub-Divisional Magistrate 
drawing up proceedings under S, 145 as 
directed by the Di.strict Magistrate, but 
having sufficient ground for it, is not 
acting w'ithoufc jurisdiction 7516 

S. 145— Effect of S. 10, Bengal 

Alluvial Bands Act, is to stay earlier 
proceedings under S. 145 646 

S. 145 — Tenants, who attorned to 

some of the second party, in possession 
of portion of disputed land — Magistrate 
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(leclaving the possession of the first 
party in respect of the whole land — 
Right of tenants to be maintained in 
possession was not disturbed 632 

- S. 145 - Court is not confined to 
police repoi't in starting proceedings, 
nor hound to relv on the whole of it 

468 

* S. 145 — Magistrate lias no juris- 

diction to initiate proceedings under 
S. 145 where the dispute between the 
parties is likely to cause breach of peace 
not at tlie time but only at som future 
date (e. g., two months hence) 341 

S. 145 — No dispute likely to cause 

breach of peace — Proceedings can be 
struck otl at any stage 328a 

-S. 115 (5) — Magistrate staying pro- 
ceedings otl information as to absence 
of likelihood of breach of peace — ^lagis- 
trate*s action is justified and he is not 
bound to record evidence of parties be- 
fore ordering stay 3286 

S. 162 — List of stolen ornaments is 

a statement and its admission is mis- 
direction 448 

^ S. 162 - Explanatory statement of 

l^olice officer inferentially referring to 
witness's statement is admissible as 
against the witnesses 298c 

Ss. 162 and 172 — Applicability — 

Ss. 102 and 172 do not apply to Calcutta 
police 2576 

S. 162 — Accused applying for co- 

jiies of statements made by prosecution 
witness to police officer — Magistrate 
ordering grant of such copies at com- 
mencement of eacli witness's cross-exa- 
mination — Defence counsel not filing 
any folios or doing necessary acts to get 
copies saying that it would be inconve- 
nient to file folios at that stage and it 
■was no use getting copies at subsequent 
time— 'Grievance of defence, that they 
were not given their rights under S. 162, 
was groundless 182a 

S. 162 — Accused not applying for 

copies of statements before Committing 
Magistrate— Their only right then is to 
ask trial Judge for such copies 1826 

(amended 1923), S. 162— Amend- 
ed section does not intend that Judge 
should consider whether foundation has 
been laid in cross-examination 182d 

■Ss. 172 and 162 — Applicability — 
Ss. 162 and 172 do nob ai>ply to Calcutta 
police 2576 


Criminal P. C. 

* S. 172 — Judge can refer .to police 

diaries even after verdict of jury 576 
Ss. 182 and 438 — District Magis- 
trate moved against order under S. 182 
on the ground that Court outside dis- 
trict had jurisdiction is deemed to act 

under S. 438 204a 

S.'192 — A Magistrate to whom 

case is transferred can deal as if he had 
taken cognizance of it 192 

S. 195 — Eorged acknowledgment 

receipt — Suit on its strength in the ori- 
ginal side of the High Court dismissed 
for non-prosecution — Complaint by the 
complainant before the institution of the 
suit — Sanction is not necessary 633a 

S. 195 — Some offences requiring 

sanction, others not requiring — Com- 
plainant may proceed only with latter 

6336 

S. 195 — Propriety of action — Com- 
plaint of forgery impleading certain per- 
sons — Complaint for the same offence 
against another is sometimes justified 
when in public interest 24Z 

S. 195 (1) (c) — Application — S. 195 

(1) (c) applies only to forgery when com- 
mitted or alleged to have been committed 
by a party to proceedings before civil 
Court S39d 

'(amended 1923), S. 195 (3) — 

Even under amended Code District Ma- 
gistrate and not Magistrate empowered 
to bear appeals is a Court to which ap- 
peals ordinarily lie 1726 

S. 196-A — Magistrate trying and 

convicting accused under charges which 
require no sanction along with such as 
require sanction under S. 196-A — No 
sanction having been accorded — Whole 
trial held vitiated 754 

(as amended), S. 197 — Sanction of 

Government for trial of Government 
servant is necessary only when offence 
alleged is done in pursuance cf public 

office 7246 

S. 200 — Cross-complaints No rule 

as to which should pioceed first can b© 
laid down 281a 

S. 200 — Four courses are 

receipt of a complaint . ^ 

S. 200— Complainant nob exanamed 

before issuing summons — No prejudice 
to accused — Irregularity does not vitia e 
trial 

S. 202 — Failure bo record reasons 

for postponing issue of process is 
irregularity *7 w 
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— Accused who wrote tlie kabala awaio 
of cheating practised and charged under 
S. 420, Penal Code, hut convicted for 
abetment only— Conviction forahovinent 
held sustainable 807/^ 

S. 237— Accused charged under 

S. 379 but convicted under S. 42G, Penal 
Code— Conviction held not to have pro' 
judiced accused 773// 

S. 239 — Alternative charge agiinst 

one co-accused is legal 


Criminal P, C. 

S. 203 — Accused discharged 


No- 


tice to accused before ordering further 
enquiry is not necessary 508a 

S. 203 — Further enquiry after dis- 
charge — Accused has no right to appear 
Magistrate allowing him to appear is 
illegality which cannot entitle him to 
appear at every subsequent stage 508t 
j S. 203 — Dismissal of complaint 
■without giving opportunity to substan- 
tiate charge is illegal 191 

^ S. 208(1) — Complainant is to be 
heard and need not necessarily be exa- 
mined 229 

S. 208 (2) — In an enquiry con- 
ducted under Chap. 18, the accused has 
no right to reserve cross-examination of 
prosecution witnesses 593a 

S. 213 (2) — Expression “witnesses 

for the defence” does not include wit- 
nesses for the prosecution, who are cross- 
examined 5936 

^ S. 215 — High Court Judge exer- 
cising original criminal jurisdiction can 
quash commitment 7776 

S. 215 — 8. 215 is negative or 
restrictive and confines High Court’s 
powers to quash commitment only in 
case where commitment is b«d in law — 
However, it does not take away any 
power to quash commitment prima facie 
incident to any superior Court receiving 
commitments from lower Courts as basis 
of its own jurisdiction (FB) 756c 

— S. 215 Effect of quashing commit- 
ment is to supersede action taken by 
Magistrate under S. 210 and proceedings 
subsequent thereto (FB) 756(7 

* Ss, 215, 435 and 439 — In case 
of commitment High Court will inter- 
fere only when any provision of law has 
been contravened and not otherwise 

593c 

S. 222 (2) Scope— Trial involving 
offences under S. 406,1. P. C., committed 
on five distinct dates is not bad 1756 

? Whether charges under 

both Ss. 147 and 304 can be legal de- 
pends on decision of jury 2986 

S. 237 Charge for substantive 
offence and not abetment — Conviction 
for abetment can be sustained though 
there be no charge for abetment origi- 

OQT ®07a 

p. 437 — Woman induced to sell her 

property Property sold to one and ka- 
bala prepared in name of third— Amount 
made over was Es. 6 instead of Re. 300 

1929 Indexes (Cal.) — 4 & 6 


298a 

S. 239 — Whether charges under 

both Ss. 147 and 304 can be legal depends 
on decision of jury 2986 

S. 239(d) —Persons may be tried 

together although charge is alternative 
or distinct 160a 

S. 239 (d) — All offences, wliether 

substantive or abetment can be tried to- 
gether, if committed in course of same 
transaction 1606 

S. 242 — Accused tried under Ss. 381 

and 411, Penal Code may be convicted' 
of an offence under S. 54-A, Calcutta 
Police Act, though not separately charged 
with it 401c 

S. 247 — “Tried” does not neces- 
sarily import decisions on merits — Ac- 
quittal under S. 247 bars further trial 

189 

S. 250 — Order to show cause — Date- 

fixed verbally — Complainant absent on 
fixed date — Another date fixed — Magis- 
trate must issue notice or summons to 
complainant 7626 

S. 250 — Acquitting ^Magistrate 

should deal with cause sljown 762c 
■ S. 250 (1) — Order to sliow cause for 
compensation — No date fixed — Com- 
plainant has to show cause tlien and 
tliere unless adjournment is obtained 

762a 

— S. 250(1) and (2) — ^Yithout first 

writing out order of discharge Magistrate 
calling upon complainant to sliow cause 
why he should not pay compensation and 
then combining order of discharge and 
order to pay compensation — 'Magistrate 
does not substantially contravene law 

332 

S. 253 — Complainant not examined 

— Discharge order is irregular 479 (2) 
S. 254 — Offence under S. 103, Pre- 


sidency Towns Insol. Act — Commitment 
to High Court Sessions is illegal 777a 
S. 256 — Evidence Act S, 33 — War- 
rant case — Evidence of witness before 
charge is framed is not admissible 822a 
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no refovenco 

t; - illegal f ommitmonl^i (F3) 756/ 
Ss. 276 and 279 — To maUo up for 
the detkiency in number of jurors to l)o 
Linpanellcd requisition of persons from 
outside Court is improper 723 

S. 276 — Jury — Discharged jurors 
:?i'.ould not be recalled in same case to 
act jurors 343c 

**/ 277 Junior pleader present in 

Court Senior pleader absent — Accused 
cannot l>e said to be unrepresented — ■ 
Junior pleader not challenging jurors — 
Constitution of jury cannot bo assailed 

la 

S. 282 Jury — Judge bias inherent 
]Ower to discharge jury on suspicion 
v. iien satisfied that reasonable grounds 
exist for exorcise of his discretion 343^; 

rounds for dis- 
charging jur\ — Suspicion in the mind of 
a Public Prosecutor is nob and could 
never be recognized as good or valid 
ground for discharging jury — Something 
much more definite and tangible than 
this is necessary 3 43P 

2^2 Judge can discharge juror 
for misconduct and cither add now juror 
or discharge jury and empanel fresh jury 

57a 

S. 236 — (PerPa// Bejich) Matter 

of avhich evidence is nob intended or 
cannot l)o produced sliould not bo re- 
ferred by counsel for prosecution in his 

opening of case Topics as to accused’s 
character should bo oxcluded--P prose- 
cuted under Ss. 193 and 471, Penal Code 
“Dining Sessions trial prosecution ins- 
tituting on reading complaint against P 

by i? under S. 372 Penal Codo—Complainb 

containing highly prejudicial statements 
allowed to bo read — Judge omitting to 
warn jury not bo pay abtoabion to the 
contents of the complaint — Omission 
amounts to misdirection — Criminal PC 

(SB) 617a 

, ; ^97— Cliarge to Jury — Judge 
should place before jury in coherent 
manner salient points arising on evi- 

den^ adduced— Evidence of witnesses 
need not be incorporated 7656 

?-■ avoid misdirection or 

non-direction Judge must give substan- 
tial help and guidance to jury by pro- 
perly shifting and weighing evidence and 
by marshalling facts under distinct and 
separate heads 7426 

S. 297— So long as Judge makes it 




clear tliat Jury are at liberty to regard or 
disregard his opinion it is not necessary 
that Judge ^should studiously avoid his 
opinion if any 7423 

S. 297— (Per Full Bench) Matter 

of which evidence is not intended or 
cannot be produced should nob be referr- 
ed by counsel for prosecution in his 
opening of case — Topics as to accused’s 
character should be excluded — P. pro- 
secuted under S. 193 <aad S. 491, I. P. C. 
— During Sessions trial prosecution in- 
sisting on reading complaint against P. 
by B. under S. 372, I. P. C. — Complaint 
containing highly prejudicial statement 
allowed to be read — Judge omitting to 
warn jury not to pay attention bo the 
contents of the complaint — Omission 
amounts to misdirection — (Jack, J. 
contra) (SB) 617a 

S. :297— (Per Full Bench) P 

prosecuted under Ss. 193 and 471, 
Penal Code, for using copy of birth re* 
gister of B showing B to be 18 — Evi- 
dence of B's grandmother in another 
case against third person that B was 15 
allower to go in — P acting as interpreter 
at that time — Inference that P knew B 
to be 15 (bh^b is below 18) attempted to 
be drawn — Judge while charging jury 
not leaving to them to find out whether 
P knew B to be below 18 bub stating 
that if jurors were of opinion that P 
must have known B to be under 18 that 
could be a reason for concluding that P 
knew that the copy was forged — Charge 
to jury was held to bo misdirection 

(Jaefc, J. contra) (SB) 6176 

297 List of stolen ornaments is 
a statement and its admission is mis- 
direction 448 

' S. 297 Scope — The charge cannot 
bo said to be b.ad unless it is really in- 
sufficient 182; 

S. 297 Charge to jury — Explana- 
tion of law meagi*e — Summing up of evi- 
dence being barest possible skeleton of 
evidence on record — Important points 
not brought to notice of jury— There is 
non-direction to jury and case should be 
sent for retrial 170 

^ — “S. 297 — Charge to jury — Inter- 
mediate verdicts are not recognized. 62 
S. 298 — Judge has to determine 
whether evidence does corroborate ap- 
prover as to complicity of accused 57c 

Ss. 298 and 299 — Jury should find 

facts upon evidence before them and be 
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guided by 1 .t.w applicable which Judge 
should explain to them 57<? 

Ss. 298 and 299 — Question as to 

what amounts to or does not amount 
to evidence is question of law to be 

decided by Judge 57/ 

Ss. 293 and 299 — Judge must not 

tell jury that certain witness does cor- 
roborate accomplice, that being for jui'y 
to decide 57i 

298 — Omission to direct jury’s 
attention to portions corroborating evi- 
dence in law is non-direction but it is 
misdirection if Judge points out portions 
as fulfilling requirement though in fact 
they do not 57} 

S. 299— It is for jury to decide 

whether prisoner when he committed 
offence was incapable of distinguishing 
right from wrong Ic 

S. 307 — Reference under S. 307 is 

not justified unless verdict of jury is 
manifestly wrong and definitely contrary 
to weight of evidence 737 

S. 307 — Judge disagreeing with 

verdict but not thinking to refer the 
case should not express his inconclusive 
opinion 415 

S. 307— Verdict not unreasonable — 

High Court should not interfere 287 

Ss. 307 and 428 — Scope — High 

Court has power under S. 307 read with 
S. 428 to call further evidence 244a 

^ S. 337 — S. 337 is not exclusive of 

method of obtaining co-accused’s evi- 
dence 319fZ 

S. 340 — Junior picador present in 

Court — Senior pleader absent —Accused 
cannot bo said to be unrepresented la 
^ S. 344 — Jurisdiction — (Per 
Graham, J.) — The Magistrate has juris- 
diction to postpone his enquiry even 
apart from S. 344, under inherent 
jurisdiction 281c 

“ S. 345 — Trial under Ss. 147 and 
326, Penal Code — Acquittal under 
Appeal against conviction under 
o. 325 Parties coming to terms — Per- 
missmn tc^ compound was granted 96 
S. 360 — Evidence read out im- 
mediately after cross-examination but 
some days after examination-in-chief— 
D. 360 is complied with 390a 

SfiO —Contradictory statements 
There is no provision of law which re- 
quires that a witness should bo givoi 
opportunity to explain discrepancies in 
his evidence —But it is open to a wit- 


Criminal P. C. 

ness if ho wishes to do so to explain at 
the time wlion the deposition is road out 

to him 3S0' 

S. 370(F)— Entry " donios ” made 

in column provided for making icc’oicl of 
plea and examination of accused in form 
proscribed under S. 370, is sutlicient if 
accused simply denied having committed 
offence 406 

S. 403— A superior Additional 

Magistrate taking the case on his own 
file — Stay of further proceedings ordered 
— Orders not communicated to the 
lower Court — Lower Court ordering 
acquittal under S. 247, Criminal P. C. — 
S. 403 is no bar for a retrial 657 

S. 403 — Breach of trust — Misap- 

pi’opriation — A person shall not be in 
jeopardy in respect of breach of trust 
more than once 4576 

S. 403(l)-‘ ‘Tried” dees not neces- 
sarily import decision on merits — Ac- 
quittal under S. 247 bars further trial 

189 

S. 421 — Summary dismissal — Rea- 
son need not be recorded 773a 

S. 423 — Trial by jury — Appeal — 

Appellate Court must consider adequacy 
of charge 742a 

S. 423— Ce rtain facts happening 

after jury’s verdict and not found on 
record — High Court cannot alter or re- 
duce sentence on that basis 92a 

S. 423 — Jury not constituted ac- 
cording to provision of law — This fact 
not made ground of appeal — Still High 
Court should interfere 926 

Ss. 428 and 307 — High Court has 

power under S. 307 road with S. 428 to 
call further evidence 24 '4a 

S. 432 — Roforonco by Presidency 

Magistrate under S. 432 is confined to 
question of law necessary to dispose ot 
case before him (FB)756a 

Ss. 432 and 442 — Superior Magis- 
trates can interefere only under Chap. 
32 or by withdrawal 457a 

S. 436 — Accused discharged — 

Notices to accused before ordering fur- 
ther enquiry is not necessary 508a 

S. 436— Setting aside discharge — 

Third party can apply 319/ 

S. 437— Further inquiry — Superior 

Court not to order further enquiry un- 
less there is palpable error in decision 
of lower Court 755 

S. 438 — District Magistrate can- 
not order a Sub-Divisional Magistrate to 
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draw proceedings under S. '145 though 
lie can set aside order made under S. 
145 — Proper course is to make a refer- 
ence under S. 438 7Sla 

S. 438 — District Magistrate moved 

against^ order under S. 1S2 on the 
ground that Coint outside district had 
jurisdiction is deemed to act under S. 
438 204a 

S. 438 — District Magistrate sitting 

in revision — Defence case made out— 
He cannot quash proceeding but ought 
to make reference to High Court 204^ 

S. 438 — District Magistrate sitting 

in revision must give notice to opposite 

side 204c 

* S. 438 — Eefercnce on acquittal 

entirely on meiits, Sessions Judge hav- 
ing been inclined to take view of evi- 
dence different from that taken by 
Magistrate — High Court should not in- 
interfere because powers under S. 438 
are to be sparingly used 169 

S. 439 — Rule .issued for enhance- 
ment of sentence on application of com- 
plainant shouldiordinarily bo discharged 
if Clown does not support application 

785(2) 

S. 43S — Order of Sub-Divisional 

Otticer ordeiing huts erected on disputed 
char to be sold is not revisable 768 

S. 439 — (Per Grahafii and Ihick- 

land, JJ.) — Person convicted on jilea 
of guilty cannot sliow cause against 
conviction when enhancement of punish- 
ment is souglit, {Mukcrji. contra) 

747a 

S. 439 — Enhancement of punish- 
ment — Meaning explained 747b 

" S. 43S — Crown not moving against 
order of acquittal in private prosecu- 
tion — Interference by High Court on 
grounds of justice, error or public in- 
terest alone is waranted 6396 

^ S. 439 — High Court can enquire 

into validity of reasons for discharging 

• 343a 

S. 439 (1) — Enhancement of sen- 
tence — It is a safe working rule for the 
High Court not to interfere, although it 
has power to interfere, on petitions for 
enhancement of sentences passed on ac- 
cused persons made on behalf of private 
complainants 340 

S. 476 — Power to make complaint 

is not confined to Court taking cogni- 
zance but superior Court to whom it is 
transferred or who has withdrawn case 


Criminal P. C. 

to its file under S. 528 may make com- 
plaint 724c 

Ss. 476 and 476-B — Complaint 

made hy a single Judge of the High 
Court — Appeal lies to Division Bench 
under S. 47G-B 521a 

S. 476— In case of appeal under 

S. 47G-B against a complaint under 
S. 476, limitation runs from date 
of complaint 5216 

S. 476 — Order of complaint under 

S. 476 not appealed against — Legality 
of complaint cannot be questioned before 
Magistrate 203a 

^ S. 476 — Forged document filed in 

Court — Court having power only to 
return plaint to be filed in another 
Court— Document is still filed in judi- 
cial proceeding 203a 

S. 476-B— Enti re matter should. he 

considered on merits 480 

-5.^476-8 — Under S. 476-B appell ate 

Court, as it is governed by O. 41, Civil 
P. C., can remand case 428a 

S. 476-B — Appellate Court must 
file complaint when appeal is allowed 
and not the lower Court 195 

' S. 476-B — Order under S. 47G-B is 
not appealable 172a 

I S. 488 — Proceeding in wrong dis- 
trict — Magistrate otherwise competent 
Final order is not vitiated 336 

S. 494 {Milter, J .) — Order under 




Reasons must be given {Stihrauar- 
dy, J., contra) 31 £a 

^ S. 494 — Accused discliaiged under, 
is competent witness against co-accused 

3196 

S. 494 — Order under — Propriety 
Test is whether extraneous circum- 
stances are considered 319(; 

“ S. 494 — Allowing withdrawal is 
discretionary 319<» 

' S. 526 — "Where susceptibilities of 
accused are moved by fact that Magis- 
tiate has outside knowledge of proceed- 
ings, case should be transferred 809 
~~ S. 526 (8) — Applicability— -S, 526 

(8) does not apply to proceedings under 
S. 145 778a 

S. 526(8) — Proceedings under 

S. 146 — Application by one party for 
adjournment for applying to High Court 
for transfer — Magistrate should over- 
rule it 7785 

^ S. 526 (8) — Appli'eation for ad- 

journment for applying to High Court 
for transfer not stating grounds, or 
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njade at very late stage — Magistrate is 
not bound to entertain it 778o 

- — S. 532 — Offence not triable by 
Sessions or High Court —Accused com- 
mitted — S. 532 does not apply 

(FB) 756^ 

S. 532 — S, 532 is to be interpreted 

in interests of accused (FB) 756c 

S, 537 — No contravention of any 

express provisions of the Code — S. 537 
cures error if any 428c 

S. 537 — Absence of complaint is 

not covered by S, 537 172c 


-S. 562 (1-A) — Release after con- 
viction on due admonition under S. 562 
(l-A) is discretionary with Magistrate 

785(1) 


Criminal Trial 

** Jury— It is for Judge to deter- 

mine whether confession is voluntary 
and for jury to determine its truth — 
Direction to jury to consider the ques- 
tion of voluntary nature of confession is 
misdirection 726 

A grave omission to direct the jury 

on a vital point cannot be made good 
merely by calling counsel’s attention to 
it at the termination of the summing 
up : (Jacfe, J., contra) (SB) 617(7 

Criminal proceedings pending civil 

suit between substantially same parties 
and on same issue — Crown prosecution 
— Proceedings cannot be stayed 563 

Evidence — Value of— Evidence by 

accused in civil Court as to genuineness 
has high evidentiary value to jury as 
evincing intention of conspiracy 539c 
Where defence is disclosed on be- 
half of accused, appellate Court should 
deal with defence case in the same way 
as in the case of prosecution 532(1) 
^Complaint by Munsif under S. 476, 
Criminal P. C. — On appeal District Judge 
remanding case directing complaint to 
be properly worded — No'objection taken 
to remand order by way of civil revision 
nor objection to complaint raised at 
commitment Order became final and 
^mplaint could not be challenged now 
in High Court 4286 

“ - Contradictory statements of a wit- 

ness There is no provision of law 
which requires that a witness should 
be given an opportunity to explain dis- 
crepancies in his evidence — But it is 
open to a witness if he wishes to do so 
to explain at the time when the deposi- 
tion is read out to him 390c 


Criminal Trial 

Duty of Court — Before 'coiiviofcing 

Court must see if facts proved do not 
bring case within the exception wliich 
takes it out of offence 3 46 ' 

^ "In murder oases medical cvidenco 
must be given viva voce before the jury 
— High Court refused to order exami- 
nation of medical witness 2446 

Propriety of action — Complaint of 

forgery impleading certain persons — 
Complaint for the same offence again^rt 
another is sometimes justified when in 
public interest 242 

Joint trial — The legality of the 

joint trial depends upon the accusation 
and not on the trial 160c 

If facts proving commission of crime 

are clear, motive is irrelevant ik 

Custom 

Family custom of primogeniture — 

Maxim “ Cessat ratis cessat lex ” does 
not apply — Alteration in tenure of estate 
alters law of succession Sllb 

Family custom of primogeniture — 

Service tenures — By Regulation 11 of 
1793 succession by general law was in- 
troduced — Prior succession by eldest 
son held not sufficient to prove custom 
of primogeniture 577c 

Succession — Proof of primogeniture 

enunciated — Custom held nob proved 

577d 

D 


Decree 

■ —Finality of-— Decree of appellate 
Court in one suit does not annul that 
of another suit 8146 

Setting aside— Subsisting judgment 

set up as res judicata — It can be im- 
peached on ground of fraud and collu- 
sion in the same suit 6856 

Deed 

Construction — Instrument pur- 
posely alteied by person in lawful pos- 
session in material part is void and no 
suit can be brought on it nor can it be 
used in defence 789ct 

^ Construction — Words — Court is 

good Judge of meaning of words and it 
is nob duty of Court to affirm meaning 
or definition given in dictionaries 705rt 
^ Construction — W'^ords — ■ '* Mer- 

chant ” held to mean meichant in popu- 
larly accepted sense — “Assistant” held 
nob “ merchant " 7056 

Construction — Sale or mortgage 

Where there is a conveyance and a pro- 
mise to reconyey, on receipt of purchase 
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Deed 

raoiiey, the transaction is a sale anti not 
a mortgage 548a 

Construction— After lapse of consi- 
derable period, cogent evidence is re- 
quired to liold that an instrument is not 
what it purports to be 548ij 

Construction— Construction put on 

similar document is no guide 166a 

Construction Person granting 
patni talukdari patta to his daugliter 


She, her sons, sons sons and lier daugh- 
ters to continue to possess as malik — 
But her other heirs not to have any 
right Absolute estate was granted to 
daughter Direction regarding succes- 
sion was not limited to what happened 
at her death but was for indefinite 
period of time, and it being against law 
of succession was void 1666 

Divorce Act (4 of 1869) 

Change of domicile — Onus of 
proving that petitioner had changed his 
domicile lies on him 599c 

T?* 2-Domicile in India at time of 
petition is essential for granting juris 

o “X. . . " 

^ Domicile ” of parties to 
marriage means domicile of liusband 

of domi- 
cile Change of domicile means deter- 
mination to make alleged domicile home 
with clear intention of settling there 
and ending his days there 599fZ 

S. 11 Adulterer must he made 

“nn . . (SB) 276a 

lo Collusion between par- 

ties cannot be inferred from such ordi- 

nary acts between them as a solicitor 
would naturally regard as unoefensive 
and unobjectionable 599f 

— — S. 13— Object of insisting on no 
collusion IS to ensure fair trial 599(/ 

-S. 34— Application for dissolution 
and damages-Courb having no jurisdic- 

tionto grant dissolution— Damages alone 

can be granted 599c 

— S. 50— Personal service should be 

tried and if not possible substituted ser 
vice should be effected (SB) 2766 
S. SO— Order dispensing with ser- 
vice must be recorded (SB) 276c 

Easement 

*■■.1 way— Houses on both 

sides of public road except temple built 

hy plaintiff s ancestoiv acquired by de- 
fendants— Defendants including' road in 


Easement 

their mill compound leaving separate 
pjssage for plainbiti to reach temple— 
Plaintiff has no absolute right of pas- 
sage over road 33 /j 

Easements Act (5 of 1882) 

S. 4 Right to allow i:)a3sag0 to 
sweepers may uot be an easement 350c 
S. 15 Right of easement by pres- 
cription is not made absolute till 
brought in question in some suit 542a 
S. 15 Long user does not prove 
enjoyment as of right 5426 

S. 15 Right to take water from 
temporary channel during monsoon can 
be acquired 286 

S. 29 Easement of running water 
—Overburdening by addition of foul 
water is not permissible 350a 

S. 31 — Excessive user may be ren- 
dered impracticable but wliole user can- 
not be obstructed 3506 

Ejectment 

Suit for Co-trespassors are neces- 
sary parties Decree against defendants 
in tlie absence of other necessary de- 


fendanbs is illegal 


669a 


M lien decree for ejectment is wiped 
out, decree for mesne profits cannot 
stand 9 ^* 

Cosharer Suit to eject trespasser 
Cosharer can recover possession of liis 
share only 28a 

Equity 

•; -Equitable consideration not to bo 

invoked in favour of wilful wrongdoers 

Estoppel 

:—See Evidence Act, Ss. 115, 116 

evidence 

Circumstantial evidence should not 
merely point to inference but must lead 
^ no other inference 37rt 

Evidence Act (1 of 1872) 

~ ~' S. 13 Statement in will regarding 
nature of tenancy may be taken as evi- 
nce 473 ^ 

, ‘ Evidence by accused in 

civil Court as to genuineness has high 
evidentiary value to jury as evincing 
intention of conspiracy 539a 

j 21 Distinction between Ad- 
mission ” and “ Confession ” enunciated 
Admission in civil suit about genuine- 
ness of document is not confession of 
forgery 539a 

S. 24 — Question of admissibilifcj' of 
confession comes when statement is 
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Evidence Act 

made to police officer or while in polieo 
custody 5396 

S. 30— Accused discharged under 

S. 494, Criminal P. C., is competent wit- 
nesses against co-accused 3196 

S. 30 — “ Same offence ” means 

identical offence and not offence of same 
kind 14a 

S. 30 — There is no distinction 

between retracted and unretracted con- 
fession — Both are equally admissiblel46 

S. 32 — Admissibility of ante litem 

motam declarations of dead persons on 
Questions of general interest are admis- 
sible 5336 

^ ■’ ■ S. 33 — Warrant case — Evidence 
of witness before charge is framed is not 
admissible 822a 

S. 33 — Application of S. 33 is 

essentially matter of discretion of 
Court 765a 


S. 40 — S. 40 applies where Court 

had jurisdiction to decide matter 

(FB) 3746 

S. 61 — Use of document to settle 
disputes does not make it true copy 

459 ^ 


— Ss. 68 and 71 — One of th ree attes- 
ting witnesses called but resiling — 
Document can be proved by other evi- 
dence 188a 

^ S. 70 — Suit on mortgage bond — 
Defendant admitting execution before 
Sub-Kegistrar but averring that he 
would not have done so had he known 
it to be mortgage is no admission of exe- 
cution under S. 70 4416 

[ S. 7 1— (Per J acJc, J.) — One attesting 
witness produced but turning hostile — 
Other evidence becomes admissible and 
it is not necessary to produce other at- 
testing witness though alive, if likely 
to be hostile— J. contra) 411a 
80 — S. 80 does not deal with 
admissibility of documents — Only for- 
mal groof is dispensed with (FB) 617/ 
92 — Evidence as to circumstan- 
ces themselves is inadmissible 548c 
S. 92 (4) Evidence of acts and 
conduct of parties showing that essen- 
tial terms of registered instrument are 
varied is not admissible 437a 

~ Ss. 101 to 103 — Suit for possession 
of land* —Plaintiff must prove that land 
lies within the holding 3256 

Ss. 102 and 103 — Onus is im- 
matsrial when evidence is given by both 
sides 325c 


Evidence Act 

S. 104 — Suit for establisliing fiUo 

and ejectment — Plaintiff claiinin;-; land 
in dispute under sale deed - Delondar.t-^ 
contesting the claim as lioldeis ol laklio- 
raj property — Plaintiff has to prove that 
tlie land is witliin the geographical 
limits of the patni village — Burden oi 
proving that the land is dedicated to a 
foundation as Niskar Pirattar then 
shifts on the defendants 459a 

S. 114 — Ghee can be xnesumed to 

be meant for human consumption 2836 

S. 114 — Papers 45 years old — 

Where papers about 45 years old proved 
to have come to a party as purchaser 
are produced in evidence, and where 
papers cannot be shown to be in the 
hand of any one alive, Court of fact may 
in circumstances of the case presume 
that writer was dead at the time they 
were produced llOrf 

S. 114, Illus (b)-“ May ” is nob 

must ” and evidence of accoinpHoo 
stands on same footing as other evi- 
dence 822c 

S. 114, Ulus, (b) — Corroboration in 

material particulars connecting each ac- 
cused with offence is required and neb 
in every material particular S7 rj 

— S. 115 — “ Permitted another per- 
son to believe a thing ’’—Meaning ex- 
plained 819a 

S. 115 — Acts or declarations need 

not be intentional 8196 

S. 115 — Kei>resentatio n involving 

mixed question of law and fact is a 
“thing” 819^ 

S. 115 — Cosbarer imclor partition 

decree cannot reprobate decree after 
having obtained advantage to detriment 
of other cosharcr. But if decree was 
nullity it cannot be affirmed by any- 
thing that cosharer does, short of ob- 
taining an advantage under it to detri- 
ment of others 586c 


S. Il5 — Conduct — Advantage taken 

under partition — Party estopped from 
setting impai-tibiliby 577c 

S. 115 — Nawab of Murshidabad 

letting lands, to which Act 15 of 1S91 
(Murshidabad Act) applied, for 21 years 
in consideration of 5 lacs of rupees to bo 
paid in advance — Lease, as it contrave- 
ned condition (1) was null and void and 
Nawab, being person under disability, 
was not estopped from denying validity 
of lease 433a 
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S. 115 Suit by movfcgigeo to set 

a^i-.lo silo of moiugiged property — He is 
not estopped from enforcing mortgage 

392^ 

S. 115 Consignor tiking del i very 

of gO'-^ds on Strengtii of bill-of- lading 
and baling Ids suit on it — He cannot say 
he is not bound by its terms 2606 

S. 115 Parol agreement of per- 
mincnt lease in 1912- Xo formal lease 
executed- - Landlord giving possession of 
land ill accordance ivitli agreement — 
Tenant on faith of oral agreement erect- 
ing permanent structures on land — 
Landlord knowing erection of structures 
but not objecting to them — In 1913 
landlord giving notice of refusal to per- 
form his contract and suing in 1923 for 
ejejtm3nt— Notwithstanding efflux of 
time barring defendant from enforcing 
speeiric pei formanco of contract, land- 
lord s part performance of this contract 
by delivery of possession would be gojd 
defence — Landlord’s allowing to erect 
permanent structures on land would be 
sucli acquiescence as would disentitle 
hirn from asking for ejectment 101a 
S. 115 Further evidence allowed 

on an i^sue of fact in the appellate 
Court Opposite p irby adducing ovi- 
dence to rebut cannot complain of allow- 
ing of such evidence 26a 

- -S. 116 Estoppel operates as to 

beginning of tenancy— Plea of non- 
liatjility of rent does trot amount to dis- 
puting landlord s title hut amounts only 
to confession and avoidance and can bo 
taken 22c 

S. 133— Confirmation only on truth 

of liistory told by accomplice without 
identilying xiersons is no corroboration 

deals with order of 
proceedings not wit!i rights of parties 

Execution 

When decree for ejectment is wiped 
out decree for mesne profits cannot stand 

F 

FamUy Settlement 

—Compromise otherwise valid is bind- 
ing even if one party was Umibod own«r 
the time 1 49 ^ 


at 


Family Settlement 

further bona fide consider that there is 
question to be decided between them — 
There must also be honest settlement of 
existing dispute 1496 

Fishery 

No permanent right to, unless grant 
was express, implied or customary — 
Mere recording of such right in cliitta 
does nob prove permanent or lost grant 

464 

rorgery 

See Penal Code, S. 471. 

G 

Government of India Act (1919), 

“I S. 61 Old Act S. 08 — Kedistribu- 
tion of territories does not by itself make 
an Act inapplicable in a place in which 
it was already in force 145a 

Guardians and Wards Act (8 of 

1890) 

I S. 45 (1) — Guardian appointed — 
Minor being in custody of third person 
Order ander S. 12 (1) cannot be passed 
Order under S. 25 (1) is a proper 
course In tlie absence of such order no 
fine can be imposed 27 

H 

Hindu Law 

Adoption Bengal School — Accor- 
ding to Bengal School an estate once 
vested In the son cannot be divested by 
subsequent adoption except in case of 
extreme degradation 337 a 

“Alienation Minor's estate — Guar- 
dian is nob competent bo alienate and 
conbiact cannot be enforced against 
minor 612 ^ 

~fiPPl»cability— Family of Rujban- 

sis of Bengal of non-Hindu origin alleg- 
ing to be governed by Hindu Law— 
tlmdu names— Hindu priests— Hindu 
castes and gotras— Observed Hindu cere- 
monies and Hindu secular and ritual 

observances—Hiudu Law held appli- 

S77a 

Luardian has authority to gift im- 
movable property for estate’s benefit or 
necessity— Gift even in excess of his 
authority binds ward on ratification, 
after attaining majority 787 

I'Guardiaa — Mother cannot by con- 
tracting as guardian bind infant son's 
interest subsisting in property or wbich 


For compromise to be binding subsisting m property or wbich 

sons should be parties to compromrse. ^ Sroperfy subsequently in the 

claiming under them or should hwA Et *^ 1 . # -i c . 

derived benefit under it— Pivtipc* =l m ^ family— Separate property— 

uu-ioi 1 C l aities should If owner waives his right and volun- 
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tavily throws it into common stock it 
can become joint property 6366 

Maintenance — Decree not creating 

charge — Death of judgment-debtor — 
Decree cannot be executed against sub- 
sequent holders of property 423 

Partition — Mother’s right to share 
arises only on partition being actually 
effected by sons and then with regard 
to property available to sons for parti- 
tion— She is not even a necessary party 
to partition suit — She can only watch 
proceedings to guard her interest 

6S7a 

Partition — Mortgaged property is 

partible till final decree for sale 697c 

Religious endowment — Compromise 

to perform puja by rotation — Idol can- 
not be moved 828d 

■Religious endowment — Deity in- 
stalled in family dwelling house by 
ancestors of parties— Suit for adjusting 
rights of woi'ship is maintainable, 
though deity be unrepresented (deity’s 
property being nob likely to be affected) 
and female members of family be not 
joined 237a 

Religious endowments— Idol — Suit 

for adjustment of rights of worship — 
Fractional share in deity should nob be 
declared 2376 

^ Widow — No length of possession 

adverse to the widow would bar the 
reversioners, who have 12 years reckon- 
ed from the widow’s death to sue 

93a 

Widow — Covenant by widow for 

renewing lease to take effect after her 
death is nob binding on reversioners 

(Obiter) 50(/ 

*“^Will — Construction — Bequest with- 
out express words of inheritance carries 
estate of inheritanoe 8016 

'Will — » Construction — Son created 
malik with power to gift or sell — Will 
providing further that if son died issue- 
less in testator's widow’s lifetime, tes- 
tator s nephews to get property— Son 
dying issueless in widow’s lifetime — 
Sons interest if absolute, gift over was 
void as it was opposed to rule of suc- 
cession under Hindu Law — Son’s in- 
terest if nob absolute even then gift 
over is void since contingency contem- 
plated did not happen in his lifetime 

1456 


I 

Income-tax Act (11 of 1922) 

S. 4 (3) (7) — Compensation for 

abrupt loss of ofiice as managing agents 
is “receipt arising from business” and 
liable to levy of income-tax (FB) 212 
S. 66 (2) and (4) — Findings essen- 
tial for decision of case not appearing 
in statement of case — Case was remit- 
ted for farther findings (SB) 753 
Insanity 

See Penal Code, S. 81 

Interpretation of Statutes 

—Rule of practice in conflict with law 
— Law must be followed 8226 

Maxim de minimis non curat lex, 

has no application to prohibitory statute 

658a 

Words plain and clear — Court 

should nob raise any doubt as to what 
statute means (SB) 617c 

Contemporaneous interpretation, is 

best and strongest in law (SB) Slid 
Act re-enacted after judicially con- 
strued — Construction should be deemed 
to be recognized 566a 

Words should be given widest pos- 
sible meaning consistent with context 
unless otherwise intended by the Act 

4976 

•Consideration about previous state 
of law should not influence examination 
of language of statute which should bo 
given its natural meaning 497c 

Where legislature has prohibited 

making of contract, if intention is clear 
that such contract is void, that contract 
is utterly null and void — But if langu- 
age does not plainly indicate such 
intention and such contract is for bene- 
fit of some person, contract would be 
voidable at such person’s option pro- 
vided he is sui juris 4336 

Intention of legislature clear from 

language — It has to be obeyed whatever 
may be Judge’s opinion 1416 

Expropriating statute — Restriction 
on rights of person having interest in 
holding must be express or plainly 
implied 1336 

Codified law cannot be modified 

by rules of practice mac's to meet 
changing conditions — Every small 
modification must be by legislation 

57c? 

* Though an Act may be construed 

with reference to another when^ pari 
materia, absence of express provision in 
one does nob ‘imply intentional omis- 
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nterpretation of Statutes 

?:oa in anofchcr-The Act must be con- 
strued within four corners 33 ti 

Joint Trial 

See Criminal P. C. S. 239 

Jurisdiction 

Provided there is no want of juris- 
diction in Court agreement between 
parties can invest Court with jurisdic- 
tinn for certain proceedings contrary 
to or dinary cursus curiae 687c 

- Objection to Magistrate ordering 
demolition of a structure — Receiver of 
|hat property made a party without 
leave of the Court appointing him— De- 
feet may bo cured by application to the 
necessary Court specially if the receiver 
i'<ad been actively participating in the 
proceedings 5 j 4 ( 3 ) 

* , . judicata does not affect juris- 

diction but is plea which a party can 

waive ICO 

Jury 

^^Charge to ~ See Criminal P. C. 

Land Acquisition Act (1 of 1894) 

S. 23 — Damages for loss of business 
can be granted only when person pur- 
suing business is compelled to give it 
up or carry it on elsewhere at loss but 
not in case whei-e a person was using 
(orpus oMand for business 826 

S. 23 fas amended by Calcutta 
Improvement Act (5 of 1911), 
S. 9] —An owner is not entitled to com- 
pensation for having been prevented 
from taking active steps in order to 
make an income out of the property 20a 
(amended by Calcutta Act 5 of 1911) 

S. 23 (3) (b) — Owner includes 
the owner of a leasehold right 206 

S. 31 Karta can withdraw com- 
pensation 379 

Landlord and Tenant 

-Abandonment— Gift of whole or 

part of tenancy and repudiation ov 
relinquishment or abandonment of rent 
IS necessary — Mere cessation in pay- 
ment of rent is nob sufficient to infer 

abandonment entitling re-entry 830/i 

dispossession rent sus- 
pended-lf mesne profits are granted 
for period of dispossession landlord is 
entitled to deduct rent 7XBd 

-Notice to quit and suit in ejectment 
excluded a portion of tenancy •— Defen- 
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Landord and Tenant 

dant-tenants in possession — Plaintiffs 
cannot eject SBld 

^Rent Suspension — Tenant de- 
prived of occupation of part — Rent due 
being entire sum, landlord is not en- 
titled to any rent 568a 

Tenant renewing lease after pur- 
chasing share of joint property is ten- 
ant— On expiry unless deffnitely asking 
to change status he becomes tenant 
holding over _ 553 ^^ 

“ Rent fixed in lump — Tenant not 
given possession or dispossessed of part 
of tenancy— Whole rent can be sus- 
pended 510 

Permanent tenancy — Pucca struc- 
ture is not essential to establish perma- 
nent tenancy— Long possession at uni- 
form rent No attempt at ejectment — 
Several successions before passing of 
Transfer of Property Act--Inference of 
permanent tenancy is justified 473a 
Mere non-realization of lent ac- 
cording to kabuliyat does not raise in- 
ference that there has been waiver to 
receive rent fixed under kabuliyat 437c 
Tenant’s not paying rent under 
kabuliyat does nob show that kabuliyat 
was not acted upon 43 Ta 

Lease providing " on expiration of 
term written in patta you will take 
new settlement ” Tenant not exercis- 
ing his option when term expired or 
within reasonable time — He cannot re- 
sist landlord's suit foLojectment 407 ( 1 ) 
Tenancy indivisible— Lump sum for 
lent agreed to be paid — Landlord evict- 
ing tenants Irom part of premises de- 
mised Landlord cannot claim- rent for 
the rest 395 

Tenancy 80 or 85 years ago — ■ 
Provisions of Transfer of Property Act 

01 Bengal Tenancy Act are not applica- 

330a 

Tenancy created 80 years ago 
Tenancy heritable and for agricultural 
purposes Tenant is rai^'at holding at 
fixed rate of rent and such tenant has 
right to cub trees and has permanent and 

tran^sferable right in his holding 3306 
^Kabuliat — Construction — Contract 
providing payment of paddy for ever — 
Market value of the paddy should be 
allowed 285 

Partial dispossession by landlord — 
Lands separately assessed — Abatement 
and not suspension of rent should be 
allowed '130a 
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Landlord and Tenant 

Oral contract of permanent lease — 

Tenant put in possession — Landlord 
giving notice of refusal to perform his 
contract — Tenant must sue for specific 
performance within time limit — Part 
performance 1016 

Relationship may arise by mere oc- 
cupation 906 

Rent — Suit for — Defendant not 

claiming right higher than tenant — He 
is liable for rent 90o 

* Covenant for renewal on expiry of 

lease — Lease expiring when lessor would 
already have ceased to have interest in 
certain share of property — Covenant for 
renewal with regard to that share can- 
not be said to be contract which in its 
inception was binding on land — Co- 
venant is pei'sonal and enforceable only 
if lessor acquired fresh interest in that 

share 50a 

>^:{c Covenant for renewal of lease 

does not operate as present demise but 
is only a contract enforceable by spe- 
cific performance — It does not form part 
of demise but is separate contract — 
Ratification of lease does not amount to 
ratification of such covenant 50i 

Right for renewal is only privi- 
lege granted to lessee — Renewal can 
only bo of contract as made — If position 
of parties changes, renewal cannot he 
enforced 50<? 

— Contract to review lease — Taking 


Landlord and Tenant 

Prior to Transfer of Piopoity Ai-t, 

non-permanont tenancy was wot herit- 
able — Tenancy created before Transit l 
of Property Act — Successions are veor 
evidence that tenancy is heritable 37/ 
Origin of tenancy known — In- 
ferences from history of tenancy and 
circumstances obtaining during last 
50 years cannot be drawn upon same 
principles as when origin is unknown 

37/r 

Abstention to enhance rent to lead 




of rent by lessor’s transferee during 
term of lease, only precludes him from 
disputing lessee's right of possession 
but does not bind him to renesv lease 

50/ 

Person claiming to be permanent 

tenant must prove existence, nature 
and extent of interest granted to him 

37a 

Permanent tenancy — Inference 

based merely on facts ambiguous in 
themselves is unwaiTanted in law 37c 
■ — ■ Permanent tenancy — Presumption 
Residence of tenant and his family 
for very long time without variation 
of rent is by itself insufficient to hold 
that tenancy is permanent 37d 

■■ ““■Permanent tenancy — Land held for 
residential purposes — Absence of per- 
manent structure is not evidence nega- 
tiving permanency of tenancy — Exis- 
tence of permanent structure is not un- 
equivocal fact for inferring permanent 
tenancy 37e 


to an inference of permanent tenancy 
should be accompanied by circumstances 
making it unlikely to be due to mere 
inaction on the part of landlord 37 1 

Rent — Suit for, against some heirs. 

of a Muhammadan tenant — Tenancy is 
not properly represented 28a 

^ — Mere payment of rent to a third 
person is not sufficient to terminate 
tenancy — Party alleging discontinuance 
of tenancy must prove it 22a 

^ Attornment under English Law 

means act of putting one person in 
place of another 226 

-Rent — Eviction by paramount title 

is a good defence for non-liability of 
rent — But there must be eviction frcin 
tfie premises, party evicting must have 
a good title and tenant must have 
quitted against his will 2.2d 

Eviction— To constitute eviction 

forcible expulsion is not necessary 22^' 

Title paramount defined 22/ 

Lease 

— -Construction — Lease providing 


“on expiration of term written in patta 
you will take new settlement” — Tenant 
not exercising his option when term 
expired or within reasonable time — He 
cannot resist landlord’s suit for eject- 
ment 407i 

— Covenant — Alienee from per- 




manent lessee recognized by lessor 
agreeing not to alienate — Alienee is nob 
bound by covenant against alienation 

228a 

Legal Practitioner 

Reference to arbitration — Pleador 

was held vested with power to refer 

3226 

"Delivery of vakalatnama by guin- 

asba is sutficienb authority 11/5 

Counsel of person accused of seri- 
ous crime must have entire devotion to 
interest of client and must exercise his 
utmost learning and ability and must 
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Legal Practitioner 

have warm zeal in raainbenance an<l de. 
fence of client’s riglits ~ Counsel as- 
signed for defence cannot decline otUce 
or abate duty to accused and to Court 

because of querulous attitude of another 
counsel 

Legal Practitioners Act (18 of 1879) 

'■ 3 Business of canvassing and 

introducing clients to lawyer— Consi- 
deration can be presumed 1966 

3- 12 Conviction for criminal of- 
fence— High Court can proceed without 
enquiry 771rt 

'S. 12 Higli Court has absolute 
discretion 7716 

S. 12 Conviction Circumstances 
of mitigation — Less severe punishment 
awarded 771<; 

f (amended 1927), S. 36— Meet- 

ing for considering if a person is tout — 
All members need not be present — Ro- 
s:.lution by majority of present members 
is sufiicient 196a 

Letters Patent (Calcutta) 

12 Suit to enforce equitable 
mortgage is one for land 373 

Cl. 12— High Court in 1908 had 

authority and jurisdiction as granted by 
Letters I?atent 358a 

^ — Cl. 12— Construction put by all 
High Courts enunciated 3586 

CL 12 Cl. 12 is nob overridden bv 
Civil P. C. S. 21 358c 

Cl. 12 — No leave obtained as to 
property out of jurisdiction— Objection 

us to jurisdiction can be taken for fiist 
time at appellate stage— High Court has 
no jurisdiction as to sucii property 358^Z 
Cl. 12 — Land, subject of suit, swept 
away subsequently by prior encumbran- 
cers Suit still continues to bo one for 
land 3SSf 

Cl. 12— Suit for declaring a person 
secured creditor -Land outside High 
Court s Original Jurisdiction — High 
Court on original side cannot entertain 

7 CI 12 — Interest in land— Mortga'^ 
gee g interest is an interest in land 2276 

1 G R r* admitting appeal 

underS 5, Limitation Act. after Upse 

of statutory period is nob judgment 
within meaning of Cl. 15 (FB) 2146 

j . . '-*/'>-Scopeof,disoussed(SB)617« 

Limitation Act (14 of 1859) 

3. 18 Suits instituted before Janu- 
ary 1862 were bo be determined as if 
Act was not passed }49{i 


Limitation Act 

— S. 28-Und0r Regn. 3 of 1793 read 
with Regn. 2 of 1805 and under Act 14 
of 1859, adverse possession not only 
bars remedy but confers title 149<? 

7(9 of 1908), S. 3 — Appellant pro- 
ceeding w'ith diligence — Statutory period 
lapsing No right accrues in favour of 
respondent (FB) 214a 

‘S. S — Filing notice of motion is 
making application (Obiter) 1956 

S. 4- Application of S. 4 after ex- 
tending time under S. 14 is allowed 315c 
S. 4 — Consideration of S. 4, is 
nob to be introduced in wording of 
Ss. 19 and 20 68 

S. 5 Hate of decree whether 
amended or not is date of judgment and 
amendment does not extend time for 
appeal 6766 

"S. 5 — Amendment of decree — Time 
for appeal may be extended under S. 5. 

676 c 

b. 5 Revenue Otticcr .by his final 
order rejecting application by appellant 
to adduce further evidence and making 
correction in record against him— Heap- 
pealing only agiinst first portions of his 
order honestly believing that he would 
thereby get full relief but appeal dis- 
missed He preferring present appeal 
against latter portion of order after 
about 17 or 18 days after dismissal — 
There was suflicienb cause within S. 5-- 
Period or 17 or 18 d.iys is not unreason- 
able or such as would show that appel- 
Unbwas negligent 2 40 

3. 7 PlainbitTs belonging to joint 
Hindu family— One being minor — Other 
plainbitf manager of family and also 
minor plaintiff's certificated guardian— 
Rider plaintiff could give valid discharge 
No extension of time was available 

e 165 

S. 14— Ben gal Tenancy Act (8 of 

1885), S. 184 prescribes period of limita- 
tion but does not exclude application of 

S. 14 32Sa 

S. 14— Application of S. 4 after ex- 
tending time under S. 14 is allowed315c 
^“S. 14 — Revenue Officer by final 
order rejecting application by appellant 
bo adduce further evidence and making 
correction in record against him— He ap- 
pealing only against first portions of his 
ord^ honestly believing that he would 
thereby get full relief — Appeal dismissed 
Next appeal presented ’against latter 
portion of the order — Only period during 
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Limitation Act 

which suit or appeal was prosecuted 
would be deducted 240 

S. 18 — Proof of fraud is essential 

188o 

S. 19 — Acknowledgment of liability 

to pay debt by a letter forwarding bills 
between creditors and bankers n“ as 
arranged” is valid acknowledgm6nt714a 

S. 19 — Current account between 

banker and customer - Each increase of 
overdraft is not separate loan : {Obiter) 

l\Ad 

* S. 19 — Company — Acknowledg- 

ment signed by one director only in the 
ordinary conduct of the business is suffi- 
cient 155 

Ss. 19 and 20 — Consideration of 

S. 4, is not to be introduced in the word- 
ing of Ss. 19 and 20 68 

S. 20, Proviso — No .stipulation for 

interest in hat chitta — Payment made 
if not in handwriting of person making 
it, time cannot run from such payment 

432 

S. 21 (2) — Acknowledgment by one 

of the several partners tin the absence of 
notice of dissolution by resigning part- 
ner is binding on resigning partner 7146 
— S.21 (2) — To make other pai'tners 
liable acknowledging partner must have 
authority to do so 714c- 

^ S. 22 — S. 22 applies even when 

party is proper but not necessaiy — Such 
a party cannot be added after limitation 

1886 

-S. 26 — Right of easement by pres- 
cription not made absolute till brought 
in question in some suit 542a 

Art. 49 — Art. 49 applies in a case 

where the ordinary possession of the de- 
fendant is lawful but it becomes unlaw- 
ful by reason of certain facts 42a 

Art. 49 — Policy explained 426 
7^ — Instalment bond — Period 
of limitation depends on construction of 
contract Contract conferring option to 
sue on default — Art. 76 does not apply 

. 399 

Art. 75— Plea that cause of action 
accrued on first default and limitation 
was extended owing to payment of in- 
terest is inconsistent with plea of wai- 
* - 292a 

Art. 75 — Optional right to en- 

force payment may be waived — Waiver 
must depend upon definite act or perfor- 
mance No waiver when inconsistent 
plea is raised 2926 


Limitation Act 
Art. 85 — “Mutual account 


means 

that each party must have received and 
paid to other party 641(7 

Art. 91 — Document executed by 

misrepresentation and hence void — Art. 
91 does not apply in suit for recovery of 
property 60S/^f 

Art. 97 — Contract for sale — Ven- 
dor to sitisfy certain conditions before 
completion — Time not specified — Pro- 
perty subsequently mortgaged and sold 
in satisfaction thereof — Original pur- 
chaser suing for deposit money— Limita- 
tion begins from sale in satisfaction of 
mortgage — Purchaser need not sue witli- 
in reasonable time — Suit is governed by 
Art. 97 and not Lim. Act, Arts. 60 and 
115 216. 

Art. 120 — Suit for declaration by 

tenants that their lands are rent-free — 
Addition of unnecessary or premature 
reliefs does not bar application of Art. 
120 — Correction of entry in Record-of- 
Rights not prayed for — Time begins to 
run from date of filing of rent suits 417 

Art. 132 — Puisne mortgagee 

getting decrees for sale w’ithout joining 
prior mortgagee — Subsequent suit by 
him to redeem piior mortgage is go- 
verned by Art. 148 and not by Art. 132 

(F3) 609 

‘Arts. 138 and 144— Purchaser in 

execution suing judgment-debtors co- 
tenants — Art. 144 and not. 138 will 
apply 250a 

— Art. 142 — Dispossession must be 
physical — Resistance to possess share 
separately is not dispossession 297a 

sjc Arts. 144 and 138 — Purchaser in 

execution suing judgment-debtor’s co- 
tenants — Art. 144 and not Art. 138 will 
apply 250a 

— Art. 144— (Per Rankin^ C. J". 
and Mukerji, /.) — Purchaser of one co- 
tenant’s share — Other co-tenants in 
possession obstructing purchaser taking 
possession — Possession becomes adverse 
to purchaser not from sale or its confir- 
mation but from obstruction {Mitter, J. 
contra) 250^ 

Art. 145 — Deposit of gold for pre- 
paring ornaments —Suit for recovery of 
the same or its value — Article applies 
even though property is not recovered in 
species 

Art. 148 — Puisne mortgagee get- 
ting decree for sale without joining prior 
mortgagee — Subsequent suit by him to 




Limitation Act 

. j loom prior mortgage is governcil by 
Art. Its an 1 nob by Lim. Act Arfc. 132 

(FB) 609 

-Art. 151- -Decree of High Comb on 

original side — Period required for draw- 
ing up decree, on plaintilf's application 
made within four days, cannot be charg- 
ed to defendant-appellant 734 

Art. 182 — Appeal fr om amended 

decree is same as other appeal and post- 
I'ones execution 676/i 

Art, 182 — Appeal does nob operate 

as stay of execution but only postpones 

it 676/ 

^ Art. 182 — Decree amended long 

after judgment — Appeal preferred from 
amended decree — AmencTed decree modi- 
hed — Second appeal preferred to High 
Court dismissed — Correct date for de- 
termining time for execution is date of 
dismissal of second appeal 676(7 

Art, 182 — Decree in a suit for 

possession and mesne profits was partly 
final, partly preliminary — .Time for 
execution of the decree of possession, 
runs at latest from the date of the final 
decree of the appellate Court 383 

"Art. 182 (4) — Decree amended — 
Limitation for execution runs from date 
of amendment — Executing Court cannot 
question propriery of the amendment 

650 

^ Art. 183 — Filing tabular state- 
ment under O. 2L, R. 11, is making ap- 
]ilication Court s order on application 
is nob necessary 193a 

Lunacy 

See Penal Code S. 84 

Lunacy Act (4 of 1912) 

* S. 62 — District Court within 
whose, jurisdiction lunatic is permanent 
resident, has jurisdiction to direct. inqui- 
sition under S. 62, notwithstanding that 
lie temporarily resides in mental hospi- 
tal outside that district 512 

Mahomedan Law 

- Legitimacy — Acknowledgment by 
father Court disbelieving direct evi- 
dence of marriage — Opposite party is nob 
absolved from rebutting presumption of 
marriage by disproving it or proving im- 
possibility of it 682a 

■ Legitimacy — Daughter of a woman 
by the same man got dowry exactly the 
same as by admittedly legitimate daugh- 
ter strengthen presumption 6826 
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Marriage —Failure to prove kabin- 

namaii does nob disprove marriage 682o 

“Wakf property — In deciding if a 

property is wakf, evidence of facts and 
circumstances leading to an inference of 
“user and reputation” is more important 

533a 

Wakf property — To decide title by 

user, physical .features of the property 
ought to be considered 533’ 

Pre-emption — Invocation of wit- 
nesses is absolutely necessary in the 
second demand if it has not been done in 
the first 136 

Master and Servant 
Seretary of school provisionally ap- 
pointing S as teaclier — Committee at 
next meeting recognizing him as one of 
staff bub deciding bo dispense with his 
services — He is entitled to reasonable 
notice or, pay for the ^period — Secretary 
would nob be personally liable under 
Contract Act, S. 235 289 

Minor 

Minor’s estate — Guardian is not 

competent to alienate and contract can- 
not be enforced against minor 612^ 

Murshidabad Act (15 of 1891) 

Condition (1) — Nawab of Murshi- 
dabad letting lands, bo which Act 15 ap- 
plied, for 2L years in consideration of 
five lacs of rupees to be paid in advance 
— Lease, as it contravened condition (1) 
was null and void and Nawab, being 
person uuder disability, was not estop- 
ped from denying validity of lease 433ca 

N 

Notice 

To deduce subscriber’s know- 
ledge of notice in a newspaper, his at- 
tention must have been directed to it 

7366 

O 

Occupancy holding 

Nonti*ansferablo occupancy hold- 
ing — Cosharer landlord purchasing non- 
transferable occupancy holding — An- 
other cosharer subsequently purchasing 
same and obtaining possession— Latter’s 
possession is wrongful and former can 
recover possession of holding .except lat- 
ter’s share 3536 

P 

Pardanashin lady 

^ Document executed by — In cases 

of absolute sale or gift, mere knowledge 
of absoluteness ofitransaction isj enough 

77a 
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Partition 

Saib for — Rights determinod must be 

between parties qua cosharers. 666 
’Xheve can be partition between par- 
ties, the interest of one of whom is sub- 
ordinate to that of the others 83d 
Partition Act (4 of 1893) 

S. 4 — Application can be made any 
time during suit or appeal 2696 

^ ‘“S. 4 — Party in partition suit 

is both plaintiff and defendant — Defen- 
dant claiming share may be treated as 
plaintiff 26i 

S. 8— Lower Court allowing sale — 
Order of appellate Court reversing it is a 
decree and is appealable 269rt 

Part-performance 

' Agreement to lease — Lessee using 
land without paying agreed rent— Suit 
for rent — Specific performance not bar- 
red then — Lessor's part-performance en- 
titles him him to specific performance 

1866 

■■ 'Parol agreement of permanent lease 

in 1913 No formal lease executed — 
Landlord giving possession of land in ac- 
cordance with agreement — Tenant on 
faith of oral agreement erecting perma- 
nent structures on land — Landlord 
knowing erection of structures but not 
objecting to them— In 1918 landlord giy. 
ing notice of refusal to perform his con- 
traot and suing in 1923 for ejectment — 
Notwithstanding efflux of time barring 
defendant from enforcing specific per- 
formance of contract, landlord's part 
performance of this contract by delivery 
of possession would bo good defence— 
Landlord sallowing to erect permanent 
structures on land would be such ac- 
quiescence as would -disentitle him 
from asking for ejectment 101» 

“ Oral contract of permanent lease — 
Tenant put in possession— Landlord 
giving notice of refusal to perform his 
contract Tenant must sue for specific 
performrnce within time limit 1016 
Penal Code (45 of 1860) 

for the jury to decide 
whether prisoner when he committed 

offence was incapable of distinguishing 
I right from wrong 

^ S. 84— To establish defence of in- 
samty it must be olearly proved that at 
the the time of committing act accused 
was labouring under such defect of rea- 
8011 from disease of mind as notr to know 
nature of act or if he did, that 
he did nob know that he was doing 


Penal Code 

wrong — Standard to bo applioil whe- 
ther according to ordinary standard 
adopted by reasonable men act was right 
or wrong 1 / 

S. 84 — Disease of mind — The accu- 
sed’s disease of mind must have been 
formed before the act was done 1’ 

S. 84 — Onus of proving insanitv 

lies on accused 1/ 

^ “S. 84 — Uncontrollable impiiUa 

with full possession of reasoning powers 
is no defence, nor is moral insanity any 
defence \g 

^ ■ S. 84 — Mere eccentricity or sin- 

gularity of manner is no defence iJi 

* S. 84 — Evidence of premeditation 

and design or resistance of arrest nega- 
tive plea of insanity L‘ 

^ "^“5. 84 — Scientific evidence of insa- 
nity is unnecessary to satisfy jury — 
Existence of facts indicating unsound 
mind .is sufficient 1; 

— S. 84 — From absence of apparent 
motive in committing crime conclusion 
of madness cannot be drawn 1? 

’ ■ S. 120-B — S keeping bombs and 
pistol and subsequently making them 
over to G — Bombs and pistol discovered 
at (ts house and both G and S arrested 

Statement made by G and S contain- 
ing nothing to show that the articles 
were to be used for innocent purposes — 
There must have been an agreement to 
keep the articles for endangering life 
and hence thoi'e was conspiracy 14^ 

* S. 124-A — Article attacking 

police comes within purview of S. 121-A 

S. 271a 

S. 121-A — Publisher of article 

must be deemed to intend the natural 
I'esult of his words — Article attacking 
Government and intending to create 
feeling of hostility to Government and 
to excite disaffection is punishable 2776 

S. 153-A — Real intention to incite 

one community against another is abso- 
lutely essential — Mere probability of 
such result is insufficient 309/x 

— S. 153-A — Intention is to be de- 
duced by a natural interpretation of 
words used (Obiter). 3096 

— S 193 — Prosecution for contradic- 
tory statements is not always desirable 

390j 

S. 211 — False charge against public 

servant must be made to an officer who 
has power to investigate and send it for 

trial 724a 
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Penal Code 

S. 336 — Accident to motor clue to 

negligence of another motor — Case ought 
to be tried within a week 776 

Ss. 342, 365 and lOS — Conviction 

of minor offenders under S-. 368 and 109 
after acquittal of principals under S. 342 
is not sustaioable 767 

S. 342 — Scope — Submission by the 

complainant to arrest does not detract 
irom the accused’s acts or diminish its 
legal effect. The compelling of a person 
to go in a particular direction by force 
of an exterior will overpowering or sup- 
pressing in any way his own voluntary 
action is an 'imprisonment on the part 
of him who exercises that exterior will 

7306 

S. 342 — Mens rea does not enter 

intoioffence under S. 342 at all 730c 
S. 465 — Distinction between *' Ad- 
mission ” and “ Confession ” enuncia- 
ted — .\dmission in civil suit about ge- 
nuineness of document is not confession 
of forgery 539a 

S. 467 — Person attesting ferged do- 
cument with knowledge of its character 
is guilty of forgery 539c 

'•* S. 471 — Witness filing document 
to assist defence uses document within 
8. 471 2036 

S. 471 — 5 convicted for having 

used forged document and P for having 
abetted it — Four years rigorous impri- 
sonment for S and 2^- years for P was 
not severe 203(Z 

S. 499, Exceps. 8 and 9— Deter- 
mination of good faith — Desire of accu- 
sed to protect himself rather tlian to 
injure others — Accused is protected by 
Exceps. 8 and 9 346d 

S. 500 Statements in petition to 
Court subject of charge — Intelligence of 
accused, his 'capacity to reason and 
circumstances he is in, should be con- 
sidered while determining “ due care ” 
by accused 779 

Power-of-attorney 

Notice Po^Yer to issue notices may 
be oral 

Practice 

Amendment of decree should not be 
allowed after considerable delay 676/t 

Ground not taken in memo, should 
not be gone into 651e 

~ ““Hardship Definite rule should be 
followed rather than to be guided by 
consideration of hardship in individual 
case 5686 


Practice 

"New Plea — Entirely different and 

inconsistent defence in second, appeal is 
not sustainable 5476 

Appeal should not be held incom- 
petent unless there is sound reason in 
principle 519c 

Duty of Court — Court cannot legis- 
late 508c 

Judge — Proof of erasure of writing 

in absence of other party for private 
satisfaction of Judge is improper 479(1) 

Inconsistent plea — Plea that cause 

of action accrued on first default and 
limitation was extended owing to pay- 
ment of interest is inconsistent with 
plea of waiver 292a 

' Codified law cannot be modified by 
rules of practice made to meet changing 
conditions — Every small modification 
must be by legislation 57^7 

Precedent 

"Conflicting decision — Single Judge 

differing from decision of Division Bench 
should submit case to Division Bench . 

5726 

Scope of — A case is authority for 

what it actually decides and not for 
what would seem to flow logically from 
it for the law is not always logical at 

all 3376 

Presidency Small Cause Courts 
Act (10 of 1882) 

S. 22 — S. 22 is applicable to cases 

where the sum decreed is within the 
amount cognizable by Presidency Small 
Cause Court 6416 

S. 22 — Suit cognizable by Small 

Cause Court instituted in High Court — 
S. 22 applies — Plaintiff is not entitled to 
-osts unless Judge certifies the case for 
trial by High Court 560 

Presidency Small Cause Courts 
Act (15 of 1882) 

■ S. 22 — The determining factor is 

the amount recovered and not the 
amount claimed 636 

S, 22 — Claim and counter-claim 

would justify costs on amounts decreed 
to either party — In substantial commer- 
cial cases, costs are in discretion of Court 

63a 

Presidency Towns Insolvency Act 
(3 of 1909) 

— j-Ss. 27 and 36— Insolvent’s depo- 
sitions under S. 36 are not admissible 
but record of his examination under S. 27 
is admissible in criminal proceedings 
under S. 104 80 
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Presidency Towns Insolvency Act 

S. 34 (1) (b) — A man who is adjudi- 

cated'insolvent and whose property vests 
in the Official Assignee or Receiver, 
need not be sent to jail in execution of 
a decree against him in which he has 
already furnished security for his ap- 
pearance although he might not have 
disclosed his books or might have been 
refused the protection order — ^For his not 
disclosing his books he can be dealt with 
under Insolvency Act 144 

S. 36 — Meaning of '*a creditor who 
has proved his debt” explained 703 

Ss. 36 and 37— S. 132, Civil P. C.. 

does not apply to examinations under 
S. 36 of the Act — S, 37 is discretionary 

528a 

"Ss. 103 and 104 — OSence under 
S. 103 — Commitment to High Court 
Sessions is illegal 777a 

103 Scope — A man who is ad- 
judicated insolvent and whose property 
vests in the Official Assignee or Receiver, 
need not be sent to jail in execution of 
a decree against him in which he has 
already furnished security for his ap- 
pearance, although he might not have 
disclosed his books or might have been 
refused the protection order.— For his 
not disclosing his books he can be dealt 
with under Insolvency Act 144 

Press Act (25 of 1867) 

— S. 13 — Press means press for 
printing books and papers and must be 
^^kable 635 ^ 

S. 13 Burden of proving that 
press is workable is on prosecution 6356 

rromissory Note 

Assignment of pro-note saying that 
should be paid where assignee 

resides does not entitle assignee to sue 
p where he resides 306 

1920)*“^ Insolvency Act (5 of 

_ w ^S^All creditors not signing — 

nJk? proceedings started— 

obtor faking advantage of the deed— 

^position is valid 358e 

chftv« — Before ordering dis- 

must satisfy itself of facts 
8^0 in 8. 42 576 

. . Attaching creditor must be 

unsecured creditors 5246 

rnniro VI contemplates both 

attached immovable properMes 

~S. 52 — "Costs of execution” in 
1929 Indexes (Cal.) — 6 & 7 
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Insolvency Act . 

elude costs for suit under 0. 21, R. 63 

524^ 

S. 61 — Promisee in contract of in- 
demnity becoming bankrupt — Trustee in 
bankruptcy can recover from promisor — 
Sum recovered, to be applied to discharge 
claim agreed to be indemnified 208 

^ — S. 78 — Insolvent acknowledging 
debt to decree-holder in insolvency pro- 
ceedings — It is sufficient proof of debt 
within proviso to S. 78 159 (2) 

Provincial Small Cause Courts Act 
(9 of 1887) 

S. 25 — Plaintiff at hearing setting 

up case at variance from that set out in 
plaint — Defendants w^aiving right of 
adjournment to rebut that case — Decree 
passed is not wrong 654a 

R 

Railways Act (9 of 1890) 

• S. 72 — Risk-Note form H— Company 

is liable for "loss” of complete consign- 
ment or one or more complete packages 
and not for destruction or deterioration 

7oa 

S. 72 — Negligence may be good evi- 
dence for misconduct or mismanagement 

6546 

“S. 72 — Damages being presumptive 

evidence of negligence — Once evidence 
is led to prove negligence burden shifts 
on company to discharge it 654(f 

S. 72 — Word ‘loss' in risk-notes— 

Explained 5l0a 

S. 72— ‘Loss’ due to theft by ser- 
vants of railway — Risk-note does not 
absolve railway company 5106 

S. 72 — Risk-note is out of way — 

Case will have to be tried under terms- 
of S. 72 and it must be shown that com- 
pany took reasonable care of consign- 
ment 510c 

S. 72 (2)— Risk-notes A and R— 

The word "misconduct” makes company 
liable for mismanagement in absence of 
proof that event causing damage was 
not within Company’s control 654c 
S. 72 (2) (a)— Date of Risk-notes, 

forwarding note and Railway receipt 
not same — Company is protected if 
notes refer to consignment 482 

Ss. 113 and 122— Mere bonafide 

belief that a person is trespasser or that 
he is travelling without ticket is not 
sufficient to justify arrest More f^han 
that must be proved 730a 
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Record-of-Riglits 

Entry showing that under-raiyats 

had acquired occupancy rights — Entry 
based on kabuliyat wiiich contained no 
clause entitling plaintiff to eject de- 
fendants under-raiyats, but contained 
term that it was year to year tenancy — 
If kabuliyat be treated as permanent 
lease it offended against Bengal Tenancy 
Act S. 85 — If treated as year to year 
lease, it could not protect defendant 
from ejectment — So entry based on it 
was void 4 d0 

Entry against plaintiff — He must 

prove that it is not correct 3356 

Registration Act (16 of 1903) 

S. 2 (7) — Agreement to lease af- 
ter measurement of land and transferring 
possession for facilitating measurement 
— Agreement does not require registra- 
tion 186a 

❖^-S.17(l)(d)- Agreement to lease af- 
ter measurement of land and transferring 
possession for facilitating measurement 
— Agreement does not require registra- 
tion 186a 

S. 17 (1) (dj — Suit for ejectment — 

Solenama in previous suit enhancing 
rent allowing defendants to continue 
generation after generation — Solenama 
created new lease and so was compul- 
sarily registrable but registration was 
barred under Bengal Tenancy Act S. 85 
— Embodying the lease in decree does 
not make difference in application of 

S. 17 (L) (d) 462 

S. 17, Cl. (6) — Unregistered sole- 
nama filed at the mutation proceedings 
before Collector is not a part of the de- 
cree of the Land Registration Collector 
and is not admissible in evidence 231a 

S. 49 — Immovable property worth 

above Rs. 100 conveyed by unregistered 
document — Document can be admitted 
to prove nature and character of posses- 
sion 710a 

S. 49 — Admission in unregistered 

•documents is admissible 636a 

Religious Endowment 
——Alienation by mohant — Permanent 
lease is not binding on successors unless 
for necessity 612a 

'“"Alienation by mohant Benefit for 
estate is synonymous with necessity 

6126 

Review 

See Civil P. C., O. 47 , R. 1 


Revittion (civil) 


See Civil P. C., S 


115 


Special Marriage Act 3 of 1872 (as 
amended by Act 30 of 1923) 

S. 17 — -Bride below 21 — No consent 

of her father — Marriage should be dis- 
solved (SB) 631a 

Sch. 2 — Amendment suggested 

(SB) 6316 

Specific Relief Act (1 of 1877) 

S. 9 — Interference by trespassers, 

with the holder of an invalid under-rai- 
yati lease, is not permissible 384 

Ss. 14 to 17 — Law as to specific 

performance being codiQed in Ss. 14 to 
17, English authorities can be resorted 
to only for explaining these sections 

3806 

S. 15 — Cosharer granting lease of 

whole property — Other cosharer refus-. 
ing to join — Lessee suing for possession 
and mesne profits — Lessee is held enti- 
tled to get lease from the grantor and 
possession of his share and refund of 
proportional selami 380a 

^ — S. 15 Contract for renewal of lease 
at rent to be fixed by lessor — Lessee not 
prepared to pay rent for entire lease- 
hold. as demised by lease, for the small 
portion of land as to which only con- 
tract was enforceable- Court cannot 
make new contract by splitting demised 
premises and apportion rent 50/ 

S. 21 — Covenant granting right to 

realize rent, manage debuttar property, 
and iierfovm Sheba on behalf of the co- 
venantee, cannot be enforced 561 

S. 42 Partition decree affecting 

plaintiff’s rights — Declaratory suit to 
declare it nullity is not barred 5866 

-S. 42 Although Court can grant a 

declaration that a person is entitled to 
any legal character or to any right to 
any property, Court will not grant de- 
claration likely to be infructuous 422 

S.42 — Cosharer granting lease of 

whole property — Other cosharer refus- 
ing to join — Lsssee suing for possession 
and mesne profits • Lessee held entitled 
to get lease from the grantor and pos- 
session of his share and refund of pro- 
portional selami 3o0a 

Stamp Act (2 of 1899) 

S. 57 (2) —Reference cannot be 

made unless question arises 
particular case (SB) 799 

S. 64 (a) — Scope — Person in whose 

favour the document is executed Is 

hit by S. 64 (a) 723 
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Succession Act (39 of 1925) 

S. 61 — Signature of testator proved 

— Knowledge of contents by testator is 
presumed — If suspicious circumstances 
are proved propounder must remove 

them 4846 

S. 124 Will — Construction — Son 
created malik with power to gift or sell 
Will providing further that if son 
died issueless in testator’s widow’s life- 
time, testator’s nephews to get property 
“Son dying issueless in widow’s life- 
time Son’s interest if absolute, gift over 
was void as it was opposed to rule of 
succession under Hindu Law — Son’s 
interest if not absolute even then gift 
over is void since contingency contem- 
plated did not happen in his lifetime 

1456 

S. 26 S — Probate Court may order 
inventory to be made 496 

Ss. 289 and 291 — Certificate 

taken by Hindu widow in respect or 
husband’s estate““Death of widow““ 
Certificate by husband’s heir can be ob- 
tained (FB) 6616 

‘S. 291 (ii) (b) — Executor sole lega- 
tee — Security should be of nominal sum 
{outer) 733^ 

S. 291 (ii) (6) — Direction in will 
that executors should obtain probate 
without security Judge should not dis- 
trust executor and demand security 

7336 

S. 299 — No appeal from order for 

security from petitioner for probate 

** S. 373— Scope — In proceedings 
under S. 373 Court has power to confine 
itself entirely to question of right to 
certificate and not to decide upon title, 
reality and chai-acter of claim 

(FB) 661a 

S. 373 “Application by rever- 
-sioners of estate of deceased, on death 
of widow who had taken out letters of 
administration with will annexed, for 
their share in deposit in Court with 
lespect to land compulsorily acquired 
under Land Acquisition Act during the 
lifetime of widow — Land Acquisition 
Lourt directing applicants to obtain suc- 
cession certificate — Subsequent applica- 
tion for succession certificate objected to 
by other heir who insisted upon litiga- 
ting title and claim — Court overruling 
objection granting certificate — Court 
Jield entitled to grant certificate 

(FB) 661c 


Tort 


T 




Defamation — Newspaper is in exact- 
ly the same position as an individual 
for defaming 309(; 

* Defamation — Plaintiff avrostod 

under Regulation 3 of ISIH — Goveinor 
in his speech explaining who were anes- 
ted under the Regulation and wliv — 
One leading article of “Statesman” pur- 
porting to comment on Governor’s 
speech— Writer stating that plaintiff 
was directing brain of terrorist organi- 
zation” — No evidence on record proving 
this allegation — Statement in the article 
was defamatory —It was statement of 
fact and not mere comment and there- 
fore, plea of fair comment was not main- 
tainable — Plea of privilege also would 
not protect the writer 69a 

❖ Defamation — Newspaper has no 

special privilege ' in commenting ui)On 
matter of public interest 696 

Transfer of Property Act (1 of 
1882) 

Tenancy 80 or 85 years ago — Provi- 
sions of Transfer of Property Act or 
Bengal Tenancy Act are not applical)le 

330a 

S. 3 -Member of pledgor firm also 

member of pledgee’s advisory committee 
for advancing loan —No notice of pled- 
gor’s fraud can be imputed to pledgees 

^ , 497a 

S. 3 (Amended by Act 10 of 

1927) — Object of requiring attesting 
witness explained 1236 

S. 3 — Notice — Constructive — Ac- 
tual notice of encumbrance or other 
transaction fixes person with notice of 
the facts led to by inquiry after charge 
— Person designedly abstaining from en- 
quiry is fixed with notice S36 

S. 6— Mere right to sue^Assign- 

ment of right bo property, all interest 
and mesne profit claimed in suit is nob 
mere right to sue 7‘19c 

** S. 14 —Contract of pre-emption 

between contracting parties and binding 
on their successors otTends rule against 
perpetuities — Contract cannot be- en- 
forced against even contracting ■ parties 

2636 

^ S. 40 — Covenant for renewal- ; on 

expiry of lease — Lease expiring wlien 
lessor would already have ceased to h^ve 
interest in certain share of propjr.bv,— 
Covenant for renewal with regard to 

the share oannot be said to be contract 

> 
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transfer of Property Act 

■ ;;ucb in its inception ^^•a3 binding on 
|!,'j'^-)^C*(jvenanfc is personal andenforce- 
fble only ii lessor acquired fresh inter- 

C't in that- sh.are _ 50a 

I 41 — “Reasonable care“ — It is 

enough for party attempting to in- 
validate sale to sho-.v that proper cn- 
l-iiv v.as not made, bub must show 
what circumstances there were to pub 
iv.icha'Cr on enquiry, and what tacts 
V; :/;ild have been revealed — Onus then 
I ’c': on put chafer to lu ove reasonable 
C ' .0 or. his part 636c 

-S. 41 — Reasonable care is such case 

.r pcison ci ordinary prudence would 
::.V.o in the absence of some specitic cir- 
^ .mstaiices which would have been the 
-Parting point of an enquiry which 
•ni-nt exncctod to lead to some result 

' 83a 

S. 44 — Monthly tenancy— Parti- 
tion can be cilected or refused on ground 
oi convenience only 7106 

S. 44 — Constant residence of mem- 

i e;S is not necessary— lb is suUicicnb if 
hsuse is an undivided house 231c’ 

S. 54 — Agreement to sell prior to 

attachment cannot prevail against at- 
tachment 4946 

S. 54 — Unregistered solenama tiled 

at the mutation proceedings before Col- 
lector is not a part of the decree of the 
Land Registration Collector and is not 
admissible in evidence 231a 

S. 59 — Scribe as witness — Scribe 

atlirming marginal statements with his 
signature and elsewhere putting his 
r.ame underneath the word “scribe” is 

123rt 


T. Ot 
— • 


an attesting witness 


S. 62 


Joint family property 
Purchase of property by 


mortgaged - _ . . . 

mortgagee under final decree — Partition 
Euit pending to which mortgagee is party 
— Purchase is not affected by lis pen. 

dens 6976 

“S. 62 — Usufructuary mortgage — 

Profits in lieu of interest — Mortgagee 
net getting full possession — Purchaser 
ifom mortgagor obtaining i)ossession 
— Deposit of principal by purchaser in 
ignorance of claim for interest is valid 
and will stop running of interest 3046 

S. 67 — Scope ‘ — Usufructuary 

mortgagee can sue for sale if the bond 
allows him to do so 304a 

^ S. 73— ^Property sold lor arrears of 

rent — Mortgagee is not confined to sur 


Transfer of Property Act 

plus sale proceeds but can follow pro- 
perty 392a 

S. 84 — Uusfructuary mortgagee^ 

— Profits in lieu of interest — Mortgagee 
not getting full possession — Purchaser 
from mortgagor obtaining possession — 
Deposit of principal by purchaser in 
ignorance of claim for interest is valid 
and will stop running of interest 3046 

S. 89 — Order of sale of mortgaged 

property extiuguislies mortgagees rights- 

in iJ ■ 233a- 

S. 106 — Power to issue notices may 

he oral 651a 

S. 106 — Notice by registered post — 

Acknowledgment iiurporting to be signed, 
by addressee — Notice is proved 6516 
— S. 106 — Notice to one joint tenant 
is notice to others. 651c 

S. 108 (b) and (c)— Lessee claim- 
ing abatement of rent for eviction by 
title paramount — He must prove not 
only that ho liad to leave part of land 
demised against his will but also that ho 
had to do so at the instance of one 
liaving title superior to lessor’s 272a 

S. 108 (c) — Cl. (c) would entitle 

lessee for damages but not for abate- 
ment of rent 2726 

S. 108, Cl. (c) — Cl. (c) includes 

lawful acts of third persons as well as of 
lessor or persons claiming under him bub 
nob wrongful acts of third party 272c 

S. 108, Cl. (n)— Cl. (n) does not 

show that lessor owes any duty to lessee 
— On the other hand it throws duty on 
lessee so that lessor may protect his in- 
terest 272(? 

— :S. Ill (g) ■ — Breach of covenant 
against alienation — Eight of re-entry nob 
reserved — Lessor cannot sue for posses- 
sion 228 

S. 116 — Tenant renewing leaso 

after purchasing share of joint property 
is tenant — On expiry unless definitely 
asking to change status he be^nma 
tenant holding over 553® 

w 

Will . 1 1 

Construction — Bequest of absoluCo 

interest to son — Bequest to daughter m 
same terms and in her absence to her 
sons and grandsons — Bequest to 
daughter held nob for life with 
der to her son but absolute oOlff 

Construction — The meaning of every 

word in an Indian will must alwa>s 
, depend on the setting in which it la 
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Will 

placed, the subject to which it is related 
and the locality ot the testator 801c 

Proof to establish The proof 

necessary to establish a will in India is 
not an absolute or conclusive one, but 
such proof as would satisfy a prudent 

man 484a. 

Construction 425 

■ Testamentary capacity — Attesting 
witnesses independent and responsible — 
Will in testator’s handwriting — Facts 
give strong indication of voluntary act 

290a 

Words 

—Word ‘circumstances’^ is not inten- 
ded to restrict but to widen scope of 
' section — Although it is not easy to de- 
hne circumstances; still amounts passing 
through municipal limits and available 


Words 

at any moment to person- taxed, ati., 
their lieing wealtliy /amiiulais, cann: t 
be altogether ignored 452(2)' 

Words and Phrases 

Conviction, meaning of Criauiijt^ 

P. C.. S. 439 (G)— Conviction may uio‘- 

the verdict of the jury or tlie sontencj 
of the Court— What the term as used 
in S. 439 (6) means in a paibicular ca^e, 

depends on the particular fact? of the 

7 47 

case / i 

Workmen’s Compensation Act (8 of 

1923) 

It is not desirable to order sueno 

before accident to be re-enacted in locil 
inspection 774’- 

S. 30 — Appeal lies when finding 

based upon no evidence 77 4 



LIST OF CASES OVERRULED AND REVERSED 

19 2 9 


AiniuJ Ortlil Khun v. OitC'duHab Khau, (1021) 43 
All. 416=10 A. L. J. ^27=A. I. R. 19-21. All. 
165=62 I. C. 72->. 

Aldulla V. Bvharilal. 97 I. C. 7.-'0 = 

A. I. R. 19-26 Lull. 633=8 L. L. J. 301=27 
P. L. K. 701. 

Bhiraiij Ali v. Gopikantb, (1S97) 24 Cal. 355=1 
C. \V. N. 3J0. 

ChaiidMiiioni v. Hali^en nissa. (1909) 1 I. C. IGS 
= 0 C. L. J. 464. 

Chau Ny-in v. Mp. Pwe (10-29) 6 Rang. 615= 
A. 1. R. 19:^9 Rang. 31=114 i. C. 519. 
Coll-ctr.r oi Nagpur v. Atinarara Bbaewaut. 
A. I. R. 1925 Nag. 292. 

Darl.a Mai v. A^a Ram. 119-27) 10-2 I. C. 413= 
A. I R. 1927 Lab. 4Gi=-48 P. L. R. 289. 

Khau, (1903) 7 C. W. 

Emperor v. Bbairou, (1927) 49 All, 240=25 A.L. 

B. R. A. Cr. lb3=A. I. R. 1927 All. 
o0=2* Cr. L. J. 1116=97 I. C. 428. 

Emperor v Hiniayatbullab. (1927) 49 AH. 844= 

I- Cr. R. 10-2=8 L. R. 
A. Or. lOG— A. I. R. 1927 AH. 592=28 Cr. 
L. J. 5G7 = 102 1. C. .503. 

Fail-uu-nissa v. Didur Hussaiu, (1927) 109 I. C. 

A.17 = A. 1. R. 1927 Lab. 451. 

Habibur RAbniaii v. Qasim Husain. (1926) 95 

JqV; P. H. C. C. 178=A. I. R. 

1926 Pat. 404=7 P. L. T. 664. 

Empjror, (1928) 9 Lah. 626= 

no r^' d08= 

29 Cr. L. J. 881=111 I. C. 561. 

Jai Prashad v. Chartered Bank of India (19271 

JI I- 0. 7P.8=A. I. R. 1927 Lah. 562. 

Jhunalal 8ahu v. Emperor, (1917) 2 Pat. L J 

6.07—41 I. C. 1002=2 Pat. L. W. 152=16 
Or. L. J. 890« 

Joti Ram v. Harbakhsh Singb, (1028) 105 I C 

Lj» xv» 2a** 

Labha Singh v. Basaut Singh, (1927) 104 I. 
54.5=A. r. K. 19-27 Lab. 449=9 L. L J ’ 
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C. C. Ghose and Jack, JJ. 

Kazi Bazlur Bahman — Accused- 
pellant. 


Ap- 


V. 


Emperor — Opposite Party. 

Death Ref. No. 17 and Crirainil Ap- 
peil No 565 of 192S, Decided on 7th Sep- 
tember 1928, from judgment of Addl. 
Sess. Judge, Chittagong. 

(a) Criminal P. C., S. 277 — Junior 
pleader present in Court — Senior pleader ab- 
sent — Accused cannot be said to be unrepre- 
sented — Junior pleader not challenging 
jurors — Constitution of jury cannot be as- 
sailed — Criminal P. C., S. 340. 

A junior plG.icler, who h.ad bisn ejigig^d on 
bohalf of tho accusod, was pr^sont in Court. 
There was another gentloman who was his 
senior who h.\d also been engiged on behalf of 
the defence but he was absent. 

Held : that it is not correct to say that the 
accused was wholly unr ’presented and that it 
was open to the defence to challenge the jurors 
as their names were called out but, as the 
junior pleader did not challenge anybody but 
contented himself by saying that ho was only 
a junior, the constitution of the jury cannot be 
assailed. fP 6 C 1] 

(b) Legal Practitioner — Counsel of 
person accused of serious crime must have 
entire devotion to interest of client and 
must exercise his utmost learning and ability 
and must have warm zeal in maintenance and 
defence of client's rights — Counsel assigned 
for defence cannot decline office or abate 
duty to accused and to Court because of 
querulous attitude of another counsel. 

Entire devotion to the interests of the client, 
warm zeal in the maintenance and defence of 
his rights and the exercise of his utmost learn- 
ing and ability, these are the points which can 
only satisfy the troly conscientious advocate. 
Every man accused of an offence has a con- 
stitutional right to a trial according to law 
and the duty of his counsel requires him to 

1929 C/1 & 2 


scan with legal knowledge the forms of tho 
proceeding against the accused. Counsel as- 
signed for tho defence of an accused charged 
with the offence of murder cannot decline tho 
office, nor can he abate a jot of his duty to 
tho accu.sed and to the Court, because of thj 
querulous attitude taken by another counsel 
who is asked to associate himself with th > 
counsel assigned to the accused. [P G C 1] 

(c) Criminal P. C., S. 299 — It is for jury 
to decide whether prisoner when he com- 
mitted offence was incapable of distinguish- 
ing right from wrong — Penal Code, S. 84. 

It is for the jury to determine whether the 
prisoner, when lie committed the offence with 
which ho stood charged, was incapable of 
distinguishing right from wrong or under th> 
inrtuance of any delusion which rendered his 
mind at the moment insensible of tho nature of 
the act ho was about to commit, since in that 
case he would not bo legally responsible for his 
conduct. [P 7 C 1] 


(d) Penal Code, S. 84 — To establish de’ 
fence of insanity it must be clearly proved 
that at the time of committing act accused 
was labouring under such defect of reason 
from disease of mind as not to know nature 
of act or if he did, that he did not know 
that he was doing wrong — Standard to be 
applied is whethei* according to ordinary 
standard adopted by reasonable men act was 


right or wrong. 

To establish a defence on the ground of in- 
sanity it must bo clearly proved that at the 
time of committing the act, the party accused 
was labouring under such a defect of reason 
from disease of tho mind as not to know the 
nature and quality of tho act ho was doing, or 
if he did know it, that he did not know that 
what he was doing was wrong. If tho accused 
was conscious that the act was one which he 
ought not to do and if that act was at the 
time contrary to the law of the land, ho is 
punishable. Tho standard to be applied is 
whether according to the ordinary standard 
adopted by reasonable men . the act was right 
or wrong. CP 7 ^ 

(e) Penal Code, S. 84— Disease of mind. 

Tho accused’s disease of the mind must have 
been formed before the act was done. [P 7 C 2J 
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(f) Penal Code^ S. 84 — Onus of proving 
insanity lies on accused. 

The onus of proof where the plei of insanity 
is taken on behalf ^'f the accused lies on him 
and it must be proved affirmatively that the 
accused was insane at the time when he com- 
mitted the act in question. [P C 2] 

^ (g) Pena! Code.S. 84~Uncontrollable 
impulse with full possession of reasoning 
powers is no defence, nor is moral insanity 
any defence. 

Uncontrollable impulse co-oxi.sting with the 
full po5se.ssion of the reasoning powers is no 
defence in law nor is moral insanity, i.e., 
existence of delusions which indicate a defect 
of sanity such as will relieve a person from 
criminal responsibility, any defence in law. 

CP 7 0 2] 

”>• (h) Penal Code S. 84* — ‘Mere eccentricity 
or singularity of manner is no defence. 

It is not mere eccentricity or singularity of 
manner that will suffice to establish the plea 
of insanity ; it must bo shown that the pri- 
soner had no competent use of his understand- 
ing so as to know that he was doing a wrong 
thing in the particular act in question. 

[P 7 C 2, P 8 C 1] 

^ ^0 Penal Code, S. 84 — E vidence of 
premeditation and design or resistance of ar- 
rest negative plea of insanity. 

If there is evidence of promedtiation and de- 
sign or evidence that the prisoner after the act 
in question tried to resist arrest, the plea of 
insanity may bo negatived. A prisoner trying 
to resist arrest after ho had -committed that 
act in question shows that he is well aware 
that he has committed an act which in law is 
criminal : Per Erie, C. J., R. v. Leigh, (1866) 
4 P Sc'F 915, Poll. [P 8 O IJ 

(j) Penal Code, S. 84 — Scientific evi- 
dence of insanity it unnecessary to satisfy 
jury — Existence of facts indicating unsound 
mind is sufficient. 

It is a mistake to suppose that in order to 
satisfy a jury that the plea of insanity is well- 
founded, scientific evidence must be adduced. 
If the existence of facts is such as to indicate 
an unsound state of mind, that is quite suffi- 
cient : Per Bret, L. J., R. v. Dart, (1878) 13 
Cox. C. C. 143, Poll. [P 8 C 1] 

(k) Criminal Trial— If facts proving com- 
mission of crime are clear, motive is irreve- 
lant. 

If the facts are clear so far as the act com- 
plained of is concerned, the motive is irrele- 
vant. If the facts are not clear, motive may 
explain what otherwise would bo difficult of 
explanation. The want of motive for the com- 
mission of a crime and its being committed 
under circumstances which renders detection 
inevitable are important points to be taken 
into consideration coupled with other evidence 
on record bearing on the question of insanity. 

[P 8 C 23 

0) Penal Code, S. 84~”From absence of 
apparent motive in committing crime con- 
clusion of madness cannot be drawn. 

It is not the law that because a horrible 
crime has been committed with no apparent 
motive, one may conclude therefrom that the 


perpe'rator of tho deed in question must have 
b3?u mad at the time. [P8 C 2] 

G. K. Fazlitl Hicq, Jahnavi Charan 
Das Gupta and Nurul Huq — for Appel- 
lant. 

B. L. Mitter and Dehendra Darayan 
Bhattacharj ya — for the Crown. 

C. C. Ghose, J.— The accused in this 
case was charged under S. 302, I. P. C., 
with having coiuoiitted the murder of 
Mr. G. H. W. Davies, I. C. S., District 
Magistrate and Collector of Chittagong, 
on 20th April 1928, and was tried before 
the learned Addition il Sessions Judge of 
Chittagong Mr. A. E. Porter and a jury. 

It was urged on behalf of the accused 
in the Committing Magistrate’s Court 
and also in the Sessions Court that at 
the time when it was alleged that he had 
committed the murder in question he was 
of unsound mind and that, in the circum- 
stances, he was not responsible for what 
he did. The jury unanimously found the 
accused guilty under S. 302, [. P. C., and 
further that the accused could not claim 
any exemption under the provisions of 
S. 84, I. P. C. In answer to a question 
put by the learned Sessions Judge, whe- 
ther the jury were of opinion that the ac- 
cused was of unsound mind at all, six of 
the jurors were of opinion that he was 
not but the remaining three thought 
that he might have been. The learned 
Judge accepted the unanimous verdict of 
the jury and sentenced the accused to 
death. The learned Judge observed as 
follows : 

1 agroa.with the minority of the jury that 
the accused was of unsound mind at the time 
when the crime was committed. As there is 
a clear finding that his unsoundness of mind 
was not such as to exempt him from criminal 
liability, however, I do not consider that this 
opinion, especially in view of the finding 
of the majority of the jury, justifies the 
imposition of any sentence by me save the 
maximum. I therefore sentence the accused 
to be hanged by the neck until he be dead, sub- 
ject to the confirmation of the ^igh Court.” 

In his letter of reference to this Court 
the learned Judge further observed as 
follows : 

“There is clear oral evidence on_the record 
that the conduct of the accused for some con- 
siderable time preceding the commission of the 
offence was such as is identical or analogous 
with conduct upon observation of which the 
Civil Surgeon declared it to be his opinion that 
the accused is of unsound mind ; there is no 
reason to disbelieve this evidence and it is 
corroborated by a considerable number of docu- 
ments, in the proved handwriting of the ac- 
cused, which must have been in preparation 
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over a long period and which there is no lea* 
son to believo to have bean fabricated for any 
fraudulent purpose. There appears to mo to 
be no ground for holding that the madness dis- 
played by the accused was feigned. I am 
olearly of opinion that, upon the evidence, 
the jury erred in not finding that tho accused 
was of unsound mind when he committed tho 
onme although I hold that, there is nothing to 
show that, oven so, ho is entitled to tho bene- 
nt of b. 84, I. P. C. In view of the clear ver- 
dict of the jury, however, I did not consider 
at open to me to give eSect to my own con- 
•viction that the accused is of unsound miud 
and was so when he committed the offence.” 

The facts involved, shortly stated, are 
as follows : The accused Kazi Bizlur 
Rahman called on the late Mr. Davies at 
tiis bungalow on 20th April 1928, at about 
7 a. m. and asked the orderly on duty 
£lala Mian to take in his card which ran 
as follows : 

“Kazi Bazlur Rahman. I have got title 
Byron Lord. And Student Oxford University 
England, ” 

Thiscard is Ex. 11 in this case. Mr. 
Davies had not come to his office room 
then and the orderly asked him to wait. 
In the meantime, another visitor, namely 
Babu Kali Sankar Dutta (Witness No. 8) 
who is the local Government pleader .at- 
tached to the Munsif’s Court, arrived. He 
too, was asked to wait. Shortly there- 
after Mr. Davies came into his office room 
and the orderly Kala Mian took the ac- 
cused's^ card to him and, under Mr. 
Davies’s orders, the accused was called in. 
The accused sat down on a chair on the 
left of Mr. Davies who was facing the 
west. Mr. Davies gave to Kala Mian a 
key to open a box containing certain 
papers. Kala Mian opened the. box and 
took out the papers and then went out- 
side the room. Mr. Davis and the ac- 
cused were then conversing. The Col- 
lectorate Nazir Babu Mahendra Lai Sar- 
kar (Witness No. 2) had meanwhile ar- 
rived with a deputation of about 50 
people for submitting a representation to 
the Magistrate in connexion with a night- 
soil depot for the removal of which the 
Municipality had taken and was taking 
no steps. About 5 or 6 of the members 
of the deputation accompanying the Nazir 
^me inside the southern verandah where 
Bubu Kali Sankar Dutta was waiting and 
some others remained in the compound 
4ind some on the steps leading up to the 
5ate. The Nazir was speaking to Kala 
Mian when the latter heard a sound of 
something falling. What happened 
thereafter is described by Kala Mian as 
follows : 


“ I heard tho Collector say ^'palcro i^dkro. ” 
I ran forward up to the thoreshold of th • rooiri. 
I s.aw that . tho Collector had fallen with his 
head slanting and on a shelf which h id l.il l■•n 
He was on his back and was struggling. Tha 
accused was draw ng out a knife from the chest 
of the Collector who was kicking. The accused 
stabbed again and the blow fell on his log. I 
can’t say w'hich log it fell on. I wont to soizo 
the accused and ho threatened to stab me, I 
jumped back and tho Nazir caught hold of the 
accused from behind. After that I also seized 
his elbow and Kadar Baksh (the Collectorate 
peon, witness 4), seized his wrist. Tha 
gardener and others came and scizjd him and 
Kader Baksh snatched away tho knife which I 
can recognize. This (Ex. l) is the knife and 
the price ticket on it was on it then. It was 
then open. The Collector was bleeding from 
the chest. He could not speak. Tho Ayah and 
the bearer Dasarath took higa away. He took 
tho accused on to the verandah. The police 
came and took him into custody. Tho accused 
is the man who came and stabbed the Collec- 
tor. The Collector died 4-5 minutes after, I 
was then present. He was unable to say any- 
thing after the wound. There was no one but 
the Collector and the accused in the room. ” 

The Nazir's account is as follows : 

“ I saw that the accused was then withdraw- 
ing a knife from the chest of the Collector 
The Collector was kicking. I raised an alarm. 

I called out that the Collector was stabbed, 
catch the murderer. Kala Mian and I entered 
the room. Kala Mian went to the right and I 
went behind him. The accused was chon try- 
ing once more to stab tho Collector on the 
chest but as ho was kicking tho blow fell on 
his left leg. Kala Mian went to the right and 
tried to catch the hands of the accused. Ho 
was trembling. Seeing him tho accused 
jumped up and threatened to stab him. 1 went 
round to his back and pinned his arms to his 
sides with my arms. Kala Mian, Kadar Baksh, 
Abdul Malek (Witness 5) and Antil came 
up and seized the accused. Kadar Baksh 
caught the right wrist of tho accused in which 
the knife was and took the knife from him. 
The Collector was bleeding from tho chest. 
Tho bearer and the Ayah took tho Collector 
away. The Collector looked at me when I 
pinned the accused's arms to his side but ha 
could not speak. We removed the accused to 
the verandah. I left the accused with my 
peons etc., and went into the room to see tho 
Collector. 1 found him gasping but unable to 
speak. ” 

Kadar Baksh (Witness 4) after des- 
cribing how he seized the accused's wrist 
states : 

“ We did not strike nor abuse the accused. 
Ho did not say anything to us. He struggled 
to escape when wo seized him. ”• 

Dasarath, the bearer (Witness 6) who 
was in the southern verandah'of tho house 
talking with the Nazir gives a similar 

account and states as follows ; 

“ I saw tho accused taking out a knife from 
tho chest of tho Collector. He struck again 
but, as tho Collector was kicking his legs, che 
blow fell on bis leg. Kala Mian went to oatch 
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him bu: tho accused aimed x blow at him and 
he wo:i^ back. The Nazir went to the back of 
the accused and secured him. ” 

After the accused had been taken into 
custody he was brought to the bungalow 
of the Sadar Sub-Divisional Magistrate 
(witness 10). The latter’s evidence is as 
follows : 

“ I told him I was a Magistr.ito, that he was 
not bound to make anv statement, but that if 
he made any statement 1 should record it and 
lu would go in evidence against him. Ho re- 
plied th.at if it wa.s to be used against him he 
would not make a statement. ” 

The Sadar Sub-Divisional Magistrate 

wrote in his order-sheet as follows : 

“.Accused Kazi Rahman brought 

under arre.st under S. 302, I. P. C. He is re- 
manded to hijut ^ill 2nd May 1028. He re- 
fused to inalte any statement before me. He 
has got slight marks of injury on the left tem- 
ple arid righ’^ leg. ” 

.Vt the trial before the learned Addi- 
tional Sessions Judge the main contention 
on behalf of the defence, as indicated 
above was that the accuse ! was insane at 
the time when it was alleged that he h ul 
committed the crime in question. No 
less than 29 witnesses for the defence 
were called in support of this contention. 
Tiie learned Additional Sessions Judge 
has in the bourse of his very careful 
charge to the jury analyzed the evidence 
on behalf of the accused including the 
documentary evidence and has shown 
what the state of the accused’s mind was 
from 1921 up to shortly before the date 
of the occurrence. According to the wit- 
nesses on behalf of the accused, the latter 
was subject to fits of insanity, the last of 
which beginning in 1925-1926 had been 
practically uninterrupted up to or shortly 
before the date of the occurrence. It is 
not necessary for the purposes of this 
judgment to reiterate herein the summary 
of the evidence as given by the learned 
Judge. The learned Judge states as 
follows : 

We have evidence which, if believed, shows 
him sudering from delusions, e. g. that he is a 
parson with ability and qualifications which he 
has not, with titles to which he has no right, 
claiming unusual powers (a saint, Imam 
Mahdi etc.) anxious to complete his education 
in England. All these delusions are evidenced 
not by witnesses , only but by documents whose 
volume makes it unlikely that they were fabri- 
cated for the purposes of any possible action. 
They are amongst the observations on which 
P. W. 1 (Major Hodge, I. M. S.) the local ex- 
' pert, bases his opinion that the accused is 
unsound in mind. As I said before whilst 
directing the jury to consider the fitness of the 
accused to stand his trial, the opinion of P. W. 
1 (Major Hodge) on the point may be disregar- 
ded but only on very valid and certain grounds 


and to disregard it, would bz extremely unusual 
and unwise. If the jury accept it for the pre- 
sent .state of the accused and believe the evi- 
dence of conduct of the accused before trial I 
am unable to point to any consideration on 
which the jury can fail to come to the conclu- 
sion that from 1925-1926 up to the day before the 
crime the accused was of unsound mind. That- 
unsoundness also evidently was of the cogni- 
tive faculties for it prevented him from know- 
ing what he was doing when, c. g. be ad- 
dressed imaginary audiences, thought he was a 
person of distinction, imagined he could be- 
come a barrister in England within a few 
months, etc. If the unsoundness that is now 
present is proved up to a short time before the- 
crime, in the absence of evidence, the presump- 
tion is that it continue.! up to the time of the- 
cominissioa of the crime. ’’ 

It appears that the accusacl was cooi* 
mitted on 16th May 1928 after the neces- 
s.ary preliminary enquiry by the Commit- 
ting Magistrate to the Sessions Court for 
trial. At the enquiry before the Magis- 
tr.ite the accused was representel by a 
vakil n imerl Bibu Jogendni Chandra 
Dutta, a Member of the Comrlla Bir. Oa 
17th May 1928 the Sessions Jitrlge direc- 
ted that the trial should begin- on llth 
June 1928. On the last-mentioned d.ite the 
trial opened before the Additional Sessions- 
Judge and the charge under S. 302, I. P.. 
C. being read over to the accused he plea- 
ded not guilty. The jurors were then 
chosen in accordance with the directions 
contained in the judgment of this Court 
dated 5th December 1927*. Babu Rama 
Prosanna Singha, pleader, a member of 
the Chittagoing Bar, who was present in 
Court, intimated to the learned Addi- 
tional Sessions Judge that he had been 
engaged and had received a power from 
the accused, but that a senior having been 
also engaged under whom he was to act 
he had no instructions. The senior re- 
lerred to was apparently Babu Jogendra 
Chandra Dutta and he was absent. Babu 
Rama Prosanna Singha stated that he had 
received instructions from his senior that 
in the event of the trial being taken upon 
llth June the accused would be undefen- 
ded, whatever that might mean. A peti- 
tion purporting to bo filed by the brother 
of the accused was put in applying for an 
adjournment. This application was re- 
fused. The case thereupon proceeded and 
the first point for determination was- 
whether the accused was in a fit condition 
to stand his trial. Major Hodge, the 
Civil Surgeon of Chittagong, was ex- 
amined-in-chief. Babu Hama Prosanna 
Singha having stated that he was no t 

[• Vido A. I. R. 1928 Cal. 83 (F.B.).J 
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prepweJ to conduct the cise for tho ac- 
cused in the circumstances, the accused 
was asked to cross-examine Major Hodge. 
He refused or was uuable to put to Ux]oi' 
Hodge any relevant questions in cross- 
examination. The jury after listening to 
Major Hodge s evidence were unanimo- 
usly of opinion that the accused was 
c.apable of making his defence and of 
standing his trial. The learned Judge 
agreed with and accepted the verdict of 
the jury on this point and it was directed 
that the case should proceed. It then 
bec.aine necessary to consider whether 
steps should not be taken to secure the 
representation of the accused by a legal 
■adviser. The learned Judge in his order- 
sheet observed as follows. 

In tho prasout oasa the accnsod was repre- 
sontad in the Committing Court by Babu 
Jogendra Chandra Dutta. Three lists of wit- 
nesse.s were filed for him after the commit- 
ment. He was represented in this Court by 
Babu Rama Prosonna Singha who, on 5th 
June 1923, filed an application for adjournment 
on his behalf. At the time of hearing, Babu 
Rara.\ Prosanna Singha intimates that ho is a 
junior only in this case and is not prepared 
to prosecute the defence as he has not ac- 
•quainfcad himself with the brief, and that his 
senior is B.abu Jogendra Chandra Dutta. No 
power for this pleader has been filed in tho 
Sessions Court, but none is apparently neces- 
sary. I see no reason to disbelieve B.abu Rama 
Prosannv Singha. If what he savs is true, 
legal advice was retained for the accuse! and 
I cannot find that he is unable to afford to 
employ counsel for his defence. I am pre- 
l>arod to certify in tho circumstances that the 
accused cau afford to engage lawyers for his 
defence. At tho same time the rules do not 
appear to txkc away my discretion to require 
the accused to bo represented for the ends of 
justice. In the present case I am clearly of 
opinion that ho should be represented because 
there is already on tho record evidence that 
tho plea of insanity suggested in tho lower 
Court is a genuine plea and I hold it to be 
essential in the interests of justice to deter- 
mine tho fact of tho accused’s sanity at tlio 
time of tho crime. A large number of wit- 
nesses have boon citel for tho defence and their 
evidence cannot bo elicited satisfactorily with- 
out great waste of time unless a pleader ap- 
pears for the accused. Tho District Magis- 
trate will therefore be requested to arrange as 
e.arly as possible for tho representation of the 
accused. Meantime the witnesses for tho pro- 
secution will bo examined and tho accused 
will bo given an opportunity to cross-examine 
them. If ho applies for their recall for further 
cro.ss-examination after tho appointment of a 
representative they will bo recalled for further 
cross-examination,” 

It appears that thereafter the District 
Magistrate appointed Babu Mahim Chan- 
dra Guha, Vakil, of the Chittagong Bar, 
to defend the accused. Mr. Wilkinson, 


the District M-igistr.xte, in his atViUvit 
tiioil in his Court stitt's as tidlows ; 

r li it was ou 1 ii J u ui* 'll it I \\ i-> t •> 1 

by t ho .Vddit ii>n 1 1 Si's>iiiiis f.) a 

plea lor to dofond t ho acciis-^ 1 a 11 1 t li t c 1 there- 
upon .selected B ibu Mxliim Chaiidr.i (ruh.v, a 
loading pleader of th is Bxr and ol the sum; 
calibre as the Oovernm.Mit IMo.ider in o.der 
that the accused might lie defeii losl .is ahlv 
and vigorously as possible.” 

But Mahim Chandra Guha ai)))eired 
before the le.xrned Additional Sessions 
Judge on 12th June, but as he had no 
previous instructions the learned Aldl. 
Sessions Judge acceded to his request to 
allow him to take notes of the deposition 
of the prosecution witnesses who had been 
examined up to that date and to postpone 
their cross-examination till^all the prose- 
cution witnesses had been examined and 
then to begin the cross-examination from 
the next day, i. e., 13th June 1928. On 
I3th June Babu Jogendra Chandra Dutta 
of the Comilla Bar appeared for the 
accused before the learned Additional 
Sessions Judge but he said that he would 
refu’se to act as junior to the vakil ap- 
pointed by the Crown for the defence of 
the accused. There was some discussion 
about the power which Bibu Jogendra 
Chandra Dutta had from the accused. 
The facts will ho found set out in tlie 
learned Additional Sessions Judge's order 
dated 13th June 1928 in tho order-slieet. 
In the end, the learned Addl. Sessions 
Judge came to the conclusion that the 
trial should proceed and that in the cir- 
cumstances the accused should be repre- 
sented by the vakil appointed by the 
District Magistrate, i. e., Babu Mahim 
Chandra Guha. 

It appears that thereafter all the pro- 
secution witnesses were cross-examined 
by Babu Mahim Chandra Guha and that 
29 witnesses for the defence were examined 
by him. Major Hodge, the Civil Sur- 
geon, who h.id the prisoner under his 
observation since 4th May and who had 
given evidence before the learned Sessions 
Judge on llth June 1928, was not cross- 
ex iminecl by Babu Mahim Cliandra Guha 
appirently because of tlie fact that ac- 
cording to him, Major Hodge’s opinion 
on the question of insanity was not un- 
favourable to the accused. 

The accused has been defended before us 
by a very able Advocate Mr. A. K. Fazlul 
Huq. If we may say so, the accused’s 
case could not have been in better hands, 
Mr. FaTsIuI Huq has argued that there 
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has been no proper trial in this case and 
that, in the circumstances which have 
happened, our obvious course is to set 
aside the verdict of the jury and the sen- 
tence passed on the accused and to direct 
a retrial. Mr. Huq’s point is that at the 
time when the jury were empanelled the 
accused was unrepresented and that the 
jurors not having been challenged the 
constitution of the jury was not in accor- 
dance with law. Mr. Huq has further 
argued that the learned Additional Ses- 
sions Judge was wrong having regard to 
the provisions of S. 340, Criminal P. C.. 
in not allowing Babu Jogendra Chandra 
Dutta to conduct the defence on behalf 
of the accused when he appeared in Court 
on 13th June 1928 and that the trial 
was vitiated thereby. Mr. Huq has also 
argued that Major Hodge, the Civil Sur- 
geon, not having been recalled for cross- 
examination on behalf of the accused, his 
evidence should go out of the record 
altogether and that that in itself is 
a sufficient circumstance, justifying his 
prayer for a retrial of the accused. 

Before I proceed further into the merits 
I propose to dispose of the three points 
taken by Mr. Fazlul Huq and indicated 
as above. 

In my opinion it is not correct to say 
that on 11th June 1928 the accused was 
wholly unrepresented. As will appear 
from the order-sheet, Babu Rama Pro- 
sanna Singha, pleader, who had been 
engaged on behalf of the accused, was 
present in Court. Apparently there w'as 
another gentleman who was his senior 
who had also been engaged on behalf of 
the defence but he was absent. It was 
open to the defence to challenge the jurors 
as their names were called out but Babu 
Rama Prosanna Singha did not challenge 
any body. He contented himself by say- 
ing that he was only a junior. In this 
proceeding I am not concerned with the 
conduct of Babu Rama Prosanna Singha 
or of his senior. The only question which 
is immediately before me is whether the 
constitution of the jury was in accordance 
with law. There can be no doubt, in my 
opinion, on the facts appearing on the 
record that the constitution of the jury 
cannot be assailed and that Mr. Fazlul 
Huq’s first point must be decisively nega- 
tived. The duty of an advocate charged 
with the defence of a person accused of a 
very serious crime will be found dwelt 
upon by Lord Brougham in his celebrated 


defence of Queen Cai'oline where the topic 
of fidelity to the client is exhaustively 
discussed. Entire devotion to the inter- 
ests of the client, warm zeal in the main-i 
tenance and defence of his rights and thei 
exercise of his utmost learning and ability,! 
these are the points ’svhich can only) 
satisfy the truly conscientious advocate.! 
Every man accused of an offence lias a| 
constitutional right to a trial according 
to law and the duty of his counsel re- 
quires him to scan with legal knowledge 
the forms of the proceeding against the! 
accused. (See in this connexion Professor, 
Christian’s note to 4 Blackstone’s Com- 
mentaries, 356 ; Lord Erskine, 6 Camp- 
bell’s Lives of the Lord Chancellors^ 
page 361). 

As regards Mr. Fazlul Huq’s second 
point, there is no substance in it and it 
will appear from the record that there 
were justifiable grounds for coming to the 
conclusion that the absence of representa- 
tion of the accused by legal advisers,, 
the ineffective representation by them 
between the 11th and 13th June was part 
of a plan which had already been deter- 
mined upon : See in this connexion the 
petitions put in on 5th and 11th June 
respectively. No exception can be taken 
to the conduct of Babu Mahim Chandra 
Guha for it is to be remembered that 


counsel assigned for the defence of an. 
accused charged with the offence of mur- 
der cannot decline the office, nor can he 
abate a jot of his duty to the accused and 
to the Court, because of the querulous 
attitude taken by another counsel who is] 
asked to associate himself with the coun-f 
sel assigned to the accused : See per< 
C. J . Hale 3 Campbell’s Lives of the Lord 
Chief Justices 20 ; Sharswood’s Profes- 
sional Ethics, p. 92. I am satisfied that 
the learned Sessions Judge in the orders 
he passed on 13th June did not seek to 
interpose between the accused and his 
friends. 


As regards Mr. Fazlul Huq’s third 
point, I am satisfied from the affidavit of 
Babu Mahim Chandra Guha placed before 
us that in the circumstances of this par- 
ticular case, no prejudice whatsoever has 
been caused to the accused by reasoo 
of the non-cross-examination of Major 
Hodge, the Civil Surgeon. The examina- 
tion-in-chief of Major Hodge showed that 
his opinion was not hostile to the accused 
and I am not prepared to say that Babu 
Mahim Chandra Guha did not exercise a 
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wise discretion in not cross-examining 
Major Hodge. The object of cross-exa- 
mination is not to produce startling 
effects but to elicit facts which will sup- 
port the theory intended to be put for- 
ward. If the (acts are already on record, 
the skilful cross-examiner knows when 
not to make an unskilful use of the right 

of cross-examination. 

In this view of the matter, I must 
negative Mr. Fazlul Huq’s plea for a re- 
trial of the accused and I will now pro- 
ceed to consider the other points urged by 
him.^ Mr. Fazlul Huq has argued that at 
the time when it was alleged that the ac- 
cused had committed the crime in ques- 
tion he was of unsound mind and that his 
condition of mind was such as would bring 
him within the rule of law laid down in 
S. 84, 1. P. C. He said that upon the evi- 
dence it might be perfectly clear that the 
accused was the man who had inflicted 
the fatal wound on Mr. Davies but the 
question of his culpability for the act 
which the accused committed had not been 
properly considered. The Civil Surgeon 
was examined before the Committing 
Magistrate and the Sessions Judge who 
asked him if the accused was in a fit con- 
dition of mind to stand the trial. But 
that did not prove that the accused had 
lapsed into sanity at the time of the al- 
leged murder. The Civil Surgeon also 
said that he did not know the accused’s 
past history. There was evidence that 
the accused thought himself to be a great 
poet, he had written cart-loads of poetry 
and thought that he was Byron, Shelly, 
and Wordsworth, that he lectured before 
imaginary audiences on every conceivable 
subject under the sun for several hours 
together every day. The opinion of the 
Civil Surgeon should have been asked as 
to what he thought of the man with such 
a history. 

The law relating to the plea of insanity 
has been laid down by eminent Judges from 
time to time, but it may not be wholly 
out of place to state very briefly what I 
conceive to be the true position. It is for 
the jury to determine whether the pri- 
soner, when he committed the offence 
with which he stood charged, was incap- 
able of distinguishing right from wrong 
or under the influence of any delusion 
which rendered his mind at the moment 
insensible of the nature of the act he was 
about to commit — since in that case he 
would not be legally responsible for his 


conduct. On the other hand j>rovi<led tho 
jury should he of opinion tliat when ho 
committed tho oflenco ho was cai)al)lo of 
distinguishing right from wrong and not 
under the influence of such a delusion as 
disabled him from discerning that lie was 
doing a wrong act or one contrary to law, 
he would be amenahlo and held guilty in 
the eye of the law. In other words, to 
establish a defence on the ground of in- 
sanity it must be clearly i)roved that at 
the time of committing the act, the party 
accused was labouring under such a defect 
of reason from disease of the mind as not 
to know the nature and quality of the act 
he was doing, or if he did know it, that 
he did not know that what he was doihgj 
was wrong. If the accused was conscious, 
that the act was one which he ought not 
to do and if that act was at the same 
time contrary to the law of the land, he 
is punishable. The standard to be ap- 
plied is whether according to the ordinary- 
standard adopted by reasonable men the 
act was right or wrong. 

Once it is clear that the appellant 
knew that the act was wrong in law, 
then he was doing an act which he 
was conscious he ought not to do, and 
as it was against the law, it was 
punishable by law. It has also been said 
by a very high autliority that one must 
see that the accused's disease of the mind 
was formed before the act was done. Any{ 
disease which so disturbs the mind that 
you cannot think calmly and rationally 
of all the different reasons to which we 
refer in considering tho rightness or 
wrongness of an action, any disease which 
so disturbs the mind that you cannot per- 
form that duty with some moderate degree 
of calmness and reason may be fairly said 
to prevent a man from knowing that what 
he did was wrong. The onus of proof 
where the plea of insanity is taken on be- 
half of the accused lies on him and it must 
be proved affirmatively that tho accused 
was insane at the time when he commit- 
ted the act in question. Uncontrollable 
impulse co-existing with the full posses- 
sion of the reasoning powers is no defence 
in law nor is moral insanity i. e., exis- 
tence of delusions which indicate a defect 
of -sanity such as will relieve a person 
from criminal responsibility, any defence 
in law. It is not mere eccentricity or 
singularity of manner that will suffice to 
establish the plea of insanity ; it must be 
shown that the prisoner bad no competent 
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use of his understan-ling so as to know 
that he was doing a wrong thing in the 
particular act in question. If there is 
evidence of premeditation and design or 
evidence that the prisoner after the act 
in question tried to resist arrest, the plea 
of insanity may be negatived. A prisoner 
trying to resist arrest after he had com- 
imitted the act in question shows that he 
is well aware that he has committed an 
act whicir in law is criminal : per Erie, 
|C. R. v. Leicjh (l). It is ii mistake to 
.supi)ose that in order to satisfy a jury that 
the plea of insanity is well-founded, 
■scientific evidence must be adduced. If 
the existence of facts is such as to indi- 
cate an unsound state of mind, that is 
quite sufficient : per Brett, L. J E. v. 
Dart (2). 

Bearing these principles in mind I have 
examined the record in this case minutely 
and I have not failed to keep ever present 
in ray mind tlie terms of the verdict of 
the jury, of the judgment of the learned 
Sessions Judge and of his letter of refer- 
ence to this Court. I am u iable to come 
to the conclusion that the evidence on re- 
cord discloses circumstances which would 
enable the accused to claim exemption 
under the provisions of S. 84, I. P. C. It 
is abundantly clear on the evidence on 
record that it was the accused who killed 
Mr. Davies and that there was premedi- 
tation and design on the part of the ac- 
cused. Some evidence of the state of mind 
of the accused in 192i, 1925 and 1926 had 
been given wliich showed that he was of 
an eccentric character and had occasional 
delusions about his position and capaci- 
ties. But what was his condition in 1928? 
He had come all the way from Tippera to 
Chittagong, written perfectly lucid letters, 
asked for an interview with Mr. Davies, 

went there correctly attired, and had taken 

the precaution of going there early in 
order to avoid the presence of other inter- 
viewers. When he was caught, he strug- 
gled. Six hours after the occurrence when 

the Committing Magistrate saw him and 

told him that if he made any statement 
to Inm (Magistrate) the same might be 
used against him (accused) the accused 
declined to make any statement. The ac- 
cused had provided himself with a knife 
which was new : see the evidence on re- 
cord. pp. 16, 19 . 21. 22, 25 and 26. It 
fl-s a m atter of fact there was premedi- 

(1) [1866J 4 F. <tP. 915. “ 

(2) [1878] 13 Cox. C. C. U8. 
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tation and design, as we hold there was, 
the plea of insanity must at once be nega- 
tived. The accused cannot claim any 
exemption whatsoever under S. 84, I.P.C. 
Further, there is considerable evidence 
that immediately after the act in ques- 
tion there was a struggle between the 
accused and those who rushed up to liim 
for the purpose of arresting him. The 
accused tried his best to resist arrest. He 
did not succeed because he was over- 
powered by the people who had assem- 
bled in the verandah of the Magistrate’s 
bungalow. The fact that the accused 
tried to resist arrest shows unmistak- 
ably that he was well aware ' at the 
time that he had committed an act which 
in law was criminal. This circumstance 
would also show that the accused cannot 
claim any exemption under S. 84, I. P. C. 
The jury found that the accused cannot 
claim exemption under S. 84, I. P. C., 
an opinion with which the learned Judge 
agreed. Nothing lias been shown to me 
which would justify me to take a different 
view. I am therefore constrained to hold 
that the accused has committed an act 
punishable under S. 302, I. P. C. It was 
argued before us that no motive is dis- 
cernable on the record and that that lent 
considerable support to the plea of insani- 
ty. Now if the facts are clear so far as the| 
act complained of is concerned the motive! 
is irrelevant. If the facts are not clear,' 
motive may explain what otherwise would' 
be difficult of explanation. The want of' 
motive for the commission of a crime and' 
its being committed under circumstances' 
which render detection inevitable are no 
doubt important points to be taken into 
consideration coupled with' the othevj 
evidence on record bearing on the ques-; 
tion of insanity. In my opinion it is' 
not the law that because a horrible! 
murder has been committed with no ap-’ 
parent motive, in circumstances as have; 
been spoken to by* the prosecution wit-j 
nesses, one may conclude therefrom thatl 
the perpetrator of the deed in question; 
must have been mad at the time. 

The question now arises about the sen* 
tence which we should pass on t!ie ac- 
cused. There can be no doubt that he 
was not in a healthy state of mind for 
some considerable time before the date of 
the occurrence. His mind was one which 
had been morbidly affected. The evi- 
dence on record abundantly justifies that 
view and we are to a conslderaible extent 
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fortified by the opiaion of Major Hodge. 
On the question of sentence the lo.irned 
Sessions Judge’s opinion must carry great 
weight with us. In these circumstances, 
we think the ends of justice will be sufii- 
oiently met by our commuting the sen- 
tence of death passed on the accused to 
one of transportation for life. We direct 
accordingly. 

Jack, J. The appellant has been con- 
victed of the murder of Mr. G. H. W. 
Havies, l. c. S., and sentenced to death. 

The prosecution case is that on the morn- 
ing of 20th April the appellant called on 
Mr. Davies and, at the close of an interview 
lasting about 10 or 15 minutes, stabbed 
him in the chest with a knife inflicting 
injuries of which Mr. Davies died in the 
course of a few minutes. No one was 
present at the time but, hearing the 
noise caused by Mr. Davies falling and 
crying out, Mahendra Lil Sarkar Nazir 
and Kala Mian, orderly, who were in the 
verandah attached to the office room 
where this took place, rushed into the 
room followed by others. They saw the 
appellant withdrawing a knife from Mr. 
Davies’ chest and then inflicting another 
wound on his leg as he lay on the floor 
helpless but kicking out with his legs. 
The Nazir seized the appellant from be- 
hind and Kala Mian then snatched from 
liiin this knife E.k. 1. 

Tiiat the appellant stabbed Mr. D.ivies 
with a knife and so caused his death is 
not now disputed. It is merely urged 
that he did not use tbe knife Kx. 1 to 
which a price label is attached showing 
that it was newly purchased. This sug- 
gestion loses all force in so far as it is in- 
tended to negative premeditation, when 
we find that during the course uf the 
examination of the prosecution witnesses, 
the accused stated that his knife had no 
price tieket, he had removed it the night 
before. This statement shows that, in 
any cvse, he brought a knife with him. 
Moreover there is overwhelming evidence 
that Ex. 1 is the knife actually taken from 
the hand of the accused at the time. 

It is admitted that the learned Judge's 
suintning up was eminently fair but it is 
urged on behalf of the appellant that he 
was not properly represented at the trial 
inasmuch as the learned Judge refused 
to allow the pleader engaged by the 
appellant’s brother, to defend the appel- 
lant. The order on the order-sheet dated 
13th June 1928 shows that, in fact, the 
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learned Judge refused to alK)\v Bihii 
Jogendra Dutta to ai>poar for the accuse 1 
on that date without a p.nver from tlie 
accused whom tiie jury had found lo ho 
capable of defending himself and as the 
pleader refused to certify that lu^ was 
satisfied that the accused had v«lidly exe- 
cuted a power. Whatever m ly have 
been tlie propriety of this order, a ])erusal 
of the aflidavit filed by the defence pleader 
Babu Mohim Chandra Guha Dey l^Lnna 
(one of the leaders of the Chittagong Hai) 
shows that there is no substance in this 
objection to the manner in which the trial 
was conducted. On the first day of the 
trial, viz., 11 June Babu Rama Pd. Singha 
intimated to the Court that he had re- 
ceived .a power from the accused and that 
a senior was also engaged under whom he 
was retained, but that he had no instruc- 
tions and that his senior had instructed 
him that if the trial were taken up that 
day the accused was to be undefended. 
Thereupon Mahim Babu was appointed 
by the District Magistrate to defend 
the accused. 

It is urged that the accused was pre- 
judiced inasmuch as Major V. S. C. 
Hodge, the Civil Surgeon was not recalled 
for examination after he had had the past 
history of the accused put before him as 
detailel by the witnesses. However, in the 
affidavit referred to above, it is explained 
that Major V. S. C Hodge was not recalled 
because his evidence as it stood waswery 
favourable to the accused, and that 
Mahim B.abu's decision not to examine 
him again was entirely approved l)y the 
relatives of the accused. It is significant 
that in the very detailed and elaborate 
petition of appeal filed by the appellant 
there is no suggestion that the appellant 
was in any way prejudiced* by the Dis- 
trict Magistrate’s appointment of a plea- 
der to defend him, on tho contrary he 
candidly admits that the vakil did what- 
ever lay in his power, and further makes 
no complaint regarding the non appear- 
ance of Babu Jogendra Dutta. 

9 

But in any case these preiminary points 
need not be considered as the learned 
advocate for the appellant does not press 
them in view of the order which we pro- 
pose to p-iss. 

The only question which remains to be 
considered is whether, at the time lie 
stabbed Mr. Davies, the appellant was, in 
the words of S. 84, I. P. C. by reason 
of unsoundaess of mind, incapable 
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of knowing the nature of the act or 
that he was doing what was either wrong 
or contrary to law. 

There is evidence indicating that since 
1925. the appellant used at times to talk 
incoherently and to himself. In 1926 
he claimed at different times to be (or 
to have received the titles) Shelley, 
Uordsworth, Byron, and Iman Mahdi. 
Then in 1927 we find him writing the 
incoherent and unintelligible letters Ex. 
D, Ex. D 1, Exs. E and E 1 wliich eer" 
tainly indicate a disordered mind. 

On the day before-) the occurrence he 
wrote the letter Ex. 18. which, 
thou;?h indicating a weak intellect and 
wandering mind, is quite intelligible, 
rinally just before the occurrence he 
sent in his card to Mr. Davies inscribed : 

“ Kazi B.^zlur Rahman — I have got title 
B^>ron Lord and student Oxford University 
England.” 


It is cle.rr therefore that up to the 
time of the occurrence he was more or 
less mentally unsound. Notwithstanding 
this, his conduct up to the time of the 
occurrence and the evidence of the Post 
Master and otlier witnesses regarding his 
enquiries on the previous day about the 
non-delivery report of a telegram, shows 
that he was quite capable of transacting 
business intelligently. 


The evidence of Mr. Siddique Rahmar 
Public Prosecutor, Corailla. throws som 
light on the object of his visit t 
Mr. Davies. Eight or ten days before th 
occurrence he wanted to see the Distric 
Magistrate at Comilla in connexion witl 
some previous correspondence (cf. Ex. I 

Siddique Eahma 
told him that, Mr. Nelson, the Magistrat 
with whom he had corresponded was n 
longer there. He then said that h 
would go to see the Commissioner a 
Chittagong if his case had been trans 
ferred there. He further made a paradi 
of his poetic powers referring to Byron 
Shelly and Wordsworth and said he bac 
heard that Mr. Nelson talked very highly 
of his diction and language and he^hac 
wanted to pay his respects to him Ir 
the correspondence referred to (Ex L 
and D. 1), so far as it conveys any sens^ 

domestic troubles 
and that his wife had been hypnotizing 

him also he wants to be recogniLd as a 
great poet and to be permitted to go to 
College. On the day before the occur- 
rence as the evidence of the Post Master 


and Station Master shows he had wired 
to^ his uncle for Rs. 3,000 and was 
agitated because no reply had come ; he 
wanted also a passport to go to England. 
On Mr. Davies’ table were found five 
note books of the accused containing 
unintelligible poetry and the inference 
is that the appellant w'anted recognition 
of his poetic powers and some facilities 
for going to College in England. There 
is evidence showing that at times the 
appellant acted violently w^hen opposed 
e. g. when witness Hosani (D. W. 18) 
pressed the appellant to take medicine 
the latter gave him a kick on the chest 
and knocked him down. Again Amir 
Hossen (D. W. 24) says the appellant 
used at times to get furious with people 

who tried to remonstrate with him and 
when urged to take food would beat 
those who approached him. We can only 
conjecture what took place at the inter- 
view witli Mr. Davies. It was just after 
Mr. Davies h^d concluded the interview 
by saying good morning ” that the 
appellant stabbed him. There is no evi- 
dence as to motive but on the one hand 
it seems possible that the appellant was 
exasperated by not getting what he 
wanted or again it may be that the appa- 
rently morbid condition of his brain had 
produced a grave ci-aving for relief by 
some such passionate action. 

Whatever may be the explanation of his 
cruel and apparently unprovoked attack 
there are circumstances which seem to in- 
dicate that the appellant realized at ‘the 
time what he was doing and that he was 
doing wrong. When Kala Mian went to 
seize him the appellant threatened to 
stab him. Again Kader Bux (P. W. 4) 
says the appellant struggled to escape 
when seized and this seems to be corro- 
borated^ by the fact that he received 
slight injuries which the doctor says 
might have been caused by a struggle. 
When questioned few hours later by the 
Magistrate and told that any statement 
he made would bo used in evidence he 
said that, if his statements were to be 
used against him, he would not make a 
statement. His purchase of the knife of 
this unusual description and bringing it 
with him probably indicates premedita- 
tion and, in any case, since he must have 
opened it (and its hinge is quite stiff) 
before stabbing Mr. Davies there was at 
least some deliberation. Finally his 
statements show that he remembers 
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clearly the circumstauces ia which he 
stabbed Mr. Davies and, altogether, the 
facts are clearly inoempatible with the 
theory that he did not know the nature 
of the act. The Civil Surgeon who had 
the appellant under observation from 
4th May up to the time of his trial gave 
bis opinion that he was of unsound mind 
during that period. He added however ; 

As far as I can iudge his cognitive facul- 
ties are all right. His knowing and perceiv- 
jng are correct, but his power of conceiving 
must be to some extent ‘ biased ’ if bis delu- 
sions are genuine there is that in his 

behaviour and in his physical condition which 
suggest that his nervous system is un- 
balanced.” 

As to his meutal condition subsequent 
to the occurrence we have also the appel- 
lant’s post card (Ex 6) written in the 
jail two days after the occurrence. Apart 
from bad English this does not neces- 
sarily indicate an unsound mind and a 
post card (Ex. 5) written two days later 
is quite sensible and shows that, what- 
ever delusions he suffered from, he quite 
realized his position. The same applies 
to another post card (Ex. 3) written a 
fortnight later. 

Taking all the circumstances leading 
up to and connected with the occurrenc® 
into account, there can, to my mind, b® 
no doubt that the appellant has fail^ t® 
show, at the time he fatally st^bed 
Mr. Davies, he was, by reason of un- 
soundness of mind, incapable of knowing 
the nature of the act or that he was do- 
ing what was wrong or contrary to law. 
He cannot therefore claim exemption 
from criminal liability under S. 84, I. P. 
C. The weapon employed, an unusually 
large and heavy clasp knife, pointed like 
a dagger, the force used, which was suffi- 
cient to cut through a rib, the accuracy 
with which the blow penetrated the 
heart and the second blow all 'show that 
the appellant must have deliberately in- 
tended to kill Mr. Davies ; he has there- 
fore been rightly convicted of murder. 
There remains the question of sentence. 
On the e^vidence there can be no doubt 
that the learned Judge is correct in his 
opinion that the appellant was of un- 
sound mind at the time of committing 
the offence. The six jurors who were of 
opinion that he was not of unsound mind 
roust have thought that he was feigning 
insanity, but the apparent absence of 
motive and many other circumstances 
indicate that this cannot have been the 


case. The learned Judge seems to liavo 
thought that he was bound by this lind* 
ing of the jury to pass a capital sentence. 
This is not so, and though the appellant 
is guilty of an ati'ocious and dastardly 
murder, in view of the evidence as to his 
mental condition at the time, and parti- 
cularly the evidence of the Civil Surgeon,. 
I think that this is a case in w’hich a 
sentence of transportation for life will 
meet the ends of justice. 

The appeal is dismissed exceptVthat- 
the sentence of death on the appellant 
is commuted to a seubence of transporta- 
tion for life. 

D.B.^R.K. Appeal dismissed. 
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B. B. Ghose akd Bose, JJ. 
Utanka Lai Mookerji — Appellant. 

V. 

Tarak Nath Seal and others — Respon* 
dentSi 

Appeal No. 198 of 1926, Decided on 15th 
August 1928, from original decree of Sub- 
Judge, Burdwan, Dr 11th August 1926. 

(a) Civil P. C., O. 30, R. 4— Suit by a 
firm — rleatb of one partner — Represen tat ioru 
is not necessary — Suit does not abate — Civil 
P. C.. O. 22, R. 1. 

Where a suit is brought by a firm and ou& 
of the members dies during the pendency of 
the suit, it would not be necessary to join the 
legal rcprescutatives of the deceased as party 
to the suit and therefore there can be nc- 
abatement of the suit: 17 C. L. J. 648, Foil. 

[P 12 C 2] 

(b) Civil P. C., O. 34, R. 5 — Instalment 
compromise decree is not preliminary decree 
— Compromise decree puts end to mortgage- 
suit — Application for final decree under 
compromise is not one under R. 5. 

A compromise decree in a mortgage suit in. 
which the decretal amount is payable by in- 
stalments according to the agreement between 
the parties is not a preliminary decree. The 
compromise decree puts an end to the suit.. 
Therefore although under the terms of the 
compromise the decree-holder is bound to- 
makc the application for a final decree, that 
would not bs an application falling under 
0. 34, R. 5: A. I. R. 1923 Cal. 62G and A. I. R.. 
1927 All. 67 (F.B.), Foil.: A. I. R. 1924 Cal. -645,. 
Disc. [P12C2. P 14 !C 1 } 

(c) Legal Praclilioner— Delivery ■ of vaka- 
latnama by gumasta is sufficient authority 

Civil P. C., O. 3, R. 1. 

Where a pleader is satisfied that a gum.asta^ 
is authorized to deliver the vakalatnama signed 
by the party and accepts it, it is a sufficient 
authority for him to act on behalf of the 

1*3 C 
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Gunarla Charon Sert, Ko7iai DJione 
Diitt an-.l Mritnnjoij Dey — for Appel- 
lant. 

Sarat Chandra Bose anrl Narendra 
Krishna' Bose — for Respondent. 

B. B. Ghose, J. — This appeal arises out 
of a final decree made by the Subordinate 
.Tud^e in a suit on a mortgage. The ap- 
peal is by the defendant. The mortgage 
suit was settled between the parties by a 
comyromise and what is said to be the 
prelfminary decree was passed on 26th 
May 1916. In that decree it was provided 
amongst other tilings that the appellant 
should pay the decretal amount to the 
extent of Rs. 12,500 within 15 days of 
the decree and the remainder Rs. 11,500 
in certain instalments spreading over 
several years. The last instalment was 
said to be pavii^ble on 30th Baisakh 1333 
B. S. There was a further stipulation 
that in default of payment of two instal- 
ments tlie whole amount of the balance 
then remaining due would at once be re- 
coveraiile. It was stipulated that the 
mortgage lien would remain intact and 
tlie plaintiffs would be entitled to execute 
the deciee by obtaining a final decree 
with reference to their dues still remain- 
ing unpaid. One of the persons named 
Kali Prosanna Seal who was entitled to 
the decretal money died on 15th Feb- 
ruary 1922. The instalments were paid 
up upto 1329. Default was made of the 
instalment payable in 1330. Thereupon 
the plaintiffs made an application for the 
final decree according to the terms of the 
•compromise. The objection on behalf of 
the defendant was that the suit had 
abated and, therefore, the plaintiffs were 
not entitled to a final decree as prayed 
for. An application was made for sub- 
stitution of the legal representative of 
the deceased person Kali Prosanna Seal 
by a petition which was filed on 7th 
June 1923. The petition was alleged to 
be a joint petition by Tarak Nath^Seal. 
the legal representative of th^ deceased 
Kali Prosanna and of the defendant the 
appellant before us. In that petition it 
was stated that the amount of Rs 1700 
-payable for the Baisakh kist of 1329 was 
received by Tarak Nath Seal and the 

prayer was that Tanrk Nath Seal mioht 

be substituted in the place of his father 
and the payment of Hs, 1700 recorded. 
The plaintiffs admitted that payment and. 
therefore, their contention before the Sub- 
ordinate Judge avas that although there 


was no order substituting the representa- 
tive of the deceased plaintiff on the re- 
cord made by the Court, as a matter of 
fact, by consent of parties be was sub- 
stituted. There was also an objection 
raised by the defendant that the a.pplica- 
tion was barred by limitation. The Sub- 
ordinate Judge rejected the plea of limi- 
tation. He, however, held that there was 
abatement of the suit so far as the share 
of Kali Prosanna Seal was concerned. In 
that view he made a final decree for half 
of the amount due under the compromise 
to which sum the ■surviving plaintiffs 
were entitled according to his view, and 
he also held that a half of the properties 
would be liable under the final decree. 

Defendant 1 has appealed from that 
judgment and decree of the Subordinate 
Judge and the plaintiffs have preferred a 
cross-objection against that part of the 
decree which is against them. On be- 
half of the defendant it is urged that the 
mortgage decree is one and indivisible and 
if the suit fails so far as one of the mort- 
gagees is concerned the whole suit abates. 
The decree made by the Subordinate 
Judge therefore cannot be maintained. 
It is contended on behalf of the respon- 
dents that the whole question that was 
discussed by the Subordinate Judge svas 
irrelevant. The fact was that the suit 
was brought by a firm. The compro-| 
mise decree w'as with the firm and, there- 
fore, under O. 30, R. 4, Civil P. C., if one 
of the persons who was a member of the 
Firm died during the pendency of thej 
suit it would not be necessary to join the 
legal representative of the deceased as a 
party to the suit; and therefore assuming 
that the suit was a pending suit after the 
compromise decree there is no question 
of abatement on account of the death of 
Kali Prosanna Seal. It is further con- 
tended that it is not a case in which the 
decree was made under O. 34, R. 4, Civil 
P. C. It was a compromise decree in 
which according to the agreement between 
the parties the decretal amount was made 
payable by instalments spreading over a 
large number of years. Although there 
was a stipulation that on failure of pay- 
ment of two instalments the decree- 
holders would be entitled to apply for a 
final decree being made, that application 
could not be an application under O. 34, 

R. 5, Civil P. 0. The compromise bet- 
ween the parties took the case quite out 
of the provisions of O. 34, Civil P. 0. 
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And therefore the plea that the suit 
abated on the death of one of the part- 
nei's of the firm cannot be miintained. 
This ai'gUQieut of the respondents covers 
both the appeal as well the cross-objec- 
tion preferred by them. It was further 
urged that the Subordinate Judge had on 
insuflicient grounds rejected the conten- 
tion of the plaintiffs that the application 
for substitution of the legal representa- 
tive of Kali Prosanna Seal was jointly 
made by Tarak Nath Seal, the representa- 
tive as well as the defendant. 

The last point is quite a short one and 
may be disposed of in a few words. It 
appears that the vakalatnaina which 
bears the signature of defendant 1 was 
tendered to a pleader named Panchanan 
Mukerji by a gomasta of Utankalal 
Mukerji, the defendant. On the margin 
of the vakalatnama it is written that 

“this vaKalatnama is pressated through m3 
On b3half of the defsodauts. Finis Cth June 
1923 .” 

The signature is of Madhob Chandra 
Sinha, gomasta. The endorsement on the 
vakalatnama is : 

‘‘Rsceived from Madhob Chandra Sinha, 
agont for the executant and I am satisfied that 
he has authoritj- to deliver this vakalatnama 
to me and accepted. (Sd.) Panchanan Mukerji, 
pleader.” 

The petition was filed on the strength 
of this vakalatnama. The Subordinate 
Judge observes with reference to this 
matter as follows: 

■‘The pleader’s eudorsemont on the vakalat- 
nama shows that ho received it from a ser- 
vant of the defendant but ho docs not mention 
any written authority of the servant in this 
behalf. So this application cannot b.; taken 
as a consent of the defendant to the substitu- 
tion of Tarak or to the setting aside of the 
abatement. Moreover, this application was 
dismissed by the Court as the applicants did 
not comply with the Court’s order for payment 
of process fees for service of notice on the 
parties.” 

With regard to this matter it seems to 
me that the Subordinate Judge held that 
the application could not bo taken as 
made with the consent of the defendant 
on very insufficient grounds. Defen- 
dant 1 of course says that he did not 
authorize his gomasta to present the 
vakalatnama. The mere fact that the 
pleader does not mention tliat there was 
written authority does not go against the 
authority given to him by the vakalat* 
nama It was the duty of the pleader to 
satisfy himself as to the authority of the 
person who presented the vakalatnama 
and he stated that he was satisfied that 
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tho goiuast I luid uulliority to ilclivcr the 
vakalatn.iina to him. The pleilt'r liis, 
not been ex imiael hy the ih'le i.l nt n ir 
has tho g )inasta been examine 1. rn ler 
such circumstances it cannot he supp 'se I 
that tiiis vak.ilatn ima and the p >! ition 
were filed wiiiiout the autlmrily of de- 
fendint I. Moreover in the i)i‘riiion, re- 
ceipt of Rs. 1700 I'lom defeiulant I is 
admitted which is adopted by the other 
plaintiff's as having been receive. 1 by 
them. It can hardly he suppose I that 
the admission was made l)y tlie legil 
representative of Kali Prosinna Seil of 
having received Rs. 1,700 without tlm 
knowledge or consent of the defend. int or 
liis agent. Then with regard to the fact 
about the dismissal of the petition there 
was no other person on wliom it was 
necessary to serve notice for tho substitu- 
tion. Defendant 1 w.is the only defend- 
ant who was li.ible under the decree and 
the other persons concerned were the 
plaintiffs. So it is difficult to understand 
what procedure was followed by the Sub- 
ordinate Judge in dismissing such an ap- 
plication as that. 

The most important point, however, in 
the case is the first point raised on be- 
half of the respondents. The plaint as I 
have already stated was by the proprietors 
of the firm under the name and style of 
late Nitai Charan Soal and Kali Prosinna 
Seal 'situ.ited at 41, Moirahatta Street, 
Calcutta. After that the names of tiie pro- 
prietors are given. Under 0. 30, R. 4, 
Civil P. C. to which reference has alreidy 
been made, where two or more persons sue 
in tho name of a firm, if any of such persons 
dies, whether before the institution or 
during the pendency of any suit, it shall 
not be necess.iry to join the legal repre- 
sentatives of the deceased as a party tO' 
the suit. No\y assuming that tho suit 
was pending after the compromise decree 
as if it was a continuing suit under O. 34, 
Civil P. C. Under this rule it is not neces- 
sary to join the legal representative of 
tho deceased Kali Prosinna Seal as a 
party in order to have a final decree 
mule. It is argued on behalf of the ap- 
pellant by reference to K. 2, sub-R. (3) of 
0. 30, that where the names of the part- 
ners are declared the provisions of O. 22. 
cannot be said to be inapplicable. Re- 
ference is made to the concluding words 
of the sub-rule which ran thus : 

” The suit shall proceed in the same manner 
and the same consequence in all respects shall 
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ollow as if th3v had b3on named as plaintiffs 
in the plaint.” 

But there is -a proviso winch follows 
the sub-rule which says : 

” Provided that all the proceedings shall 
•nevertheless continue in the name of the firm.” 

This sub-rule in no way cotraclicts the 
(provisions of R. 4 where the words are : 

Where two or more persons luav sue in the 
■name of a firm.” 

In this case two or more persons have 
sued in the name of the firm. There is 
nothing therefore which prevents the 
operation of R. 4, and in that view it was 
not at all necessary that there should be 
any sulistitution of the legal representa- 
tive of the deceased Kali Prosanna 
Seal in order to entitle the plain- 
tiffs to obtain a final decree. Reference 
has been made by the respondents to the 
■case of Bal Kissan Das Daga v. Knahya 
Lai (1), which is quite in accordance 
with the provisions of this rule. 

The next point urged is that the com- 
promise decree is not a preliminary decree 

under O. 34. R. 4, Civil P C. and there- 
fore after the compromise decree the suit 
could not be considered as a pending suit. 
It has been settled in this Court by a 
long series of cases that a compromise 
decree in a mortgage suit in which the de- 
cretal amount is payable by instalments 
according to the agreement between the 
parties is not a preliminary decree as 
contemplated by R. 4, O. 34. The earliest 
case that may be referred to on that point 
is the case of Abir Pramanik v. Jahar 
Mohammed (2), and the latest case is that 
of Hemendra Lai v. Fakir Chandra (3). 
This principle has also been laid down in 
the Full Bench case of the Allahabad 
High Court in Askari Hasan v. Jahan- 
giri Mai (4). In that view it may very 
well be said that the compromise decree 
put an end to the suit. Although under 
the terms of the compromise the decree- 
holder was bound to make an application 
for a final decree, that application would 
not be an application falling strictly un- 
der O. 34, R. 5, Civil P. C. As there 
was no suit pending in the Court there 
was no reason for applying for substitu- 
uon of the heire of the deceased person 
Kali Prosanna Seal. But it would be suf- 
ficient if the application was made by the 
pers ons en titled to do so under the decree 

[1913]"i7 C. L. J. 648=21 1. C. 503. 

(2) [1907] 84 Cal. 886=6 C. L. J. 95=11 

C. W. N. 879. 

(3) A. I. R. 1923 Cal. 626=50 Cal. 650. 

(4) A. I. R, 1927 All. 167=49 All. 297 (F.B.). 
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at the time when the application was 
made, if the application was made within 
the period of limitation. The appellant 
relied upon the case of Kashi Chandra v. 
Priya Nath Bakshi (5) in support of his 
contention that it was incumbent upon 
the plaintiffs to have the final decree 
niade in terms of the compromise. But 
in that case it has been clearly laid 
down that the obligation to have a final 
decree was based upon the terms of the 
compromise and it was not an application 
under O. 34, R. 5. This contention of 
the respondents also seems to me to be 
quite substantial and in my judgment it 
is right. In this view it is not necessary 
for me to consider in this case whether a 
suit in which a preliminary decree has 
been passed abates if one of the parties dies 
and no substitution is made within the 
period of limitation under O. 22, Civil 
P. C. The only observation that I think 
it necessary to make is that this point 
requires consideration in a proper case, 
as it would be very inconvenient if after 
the preliminary decree all persons who 
are parties to the suit are required to be 
on the alert to see whether any of the 
decree-holders or judgment-debtors under 
the preliminary decree dies before the ap- 
plication for the final decree is made. 

In my opinion this appeal should be 
dismissed with costs and the cross-objec- 
tion allowed with costs. The hearing 
fee for the appeal as well as the cross- 
objection is .fixed at 500 Rupees alto- 
gether. 

Bose, J.^I agree. 

w.s./r.k. Appeal dismissed. 

Cross-o bjection allowed. 

(5) A. I. R. 1924 Cal. 645. 
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Cuming and liORT^WiLLiAMS, JJ. 

Gour Chandra Das and anothei — Ac- 
cused — Appellants. 

v« 

Bmperor — Opposite Party. 

Criminal Appeals Nos. 802 and 823 of 
1927, Decided on 23rd April 1928, from 
order of Spl. Tribunal, appointed under 
Bengal Criminal Law Amendment Act, 
1925. 

(a) Evidence Act, S. 30 — **Same offence” 
means identical offence and not offence of 
same kind. 

The expression “same offence” in S. 30 
means the identical offence and does not mean 
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au ofience of tha same kind. The legislature 
did not intend the section to cover different 
ofiences in the same transaction by different 
persons. The illustration to S. 30 makes the 
meaning of the section quite clear. [P 16 C 1} 

(b) Evidence Acl, S. 30 — There is no dis- 
tinction between retracted and unretracted 
confession*— Both are equally admissible. 

The Evidence Act makes no distinction 
whatever between a retracted or unretractod 
confession. Both are equally admissible and 
may be taken into consideration against the 
accused though it may bo that less weight 
would be attached to a retracted confession. 

[P 16 C 2] 

^ (c) Penal Code, S. 120-B — S keeping 
bombs and pistol and subsequently making 
them over to G — Bombs and pistol discovered 
at G’s bouse and both G and ^ arrested — 
Statement made by G and S containing noth- 
ing to show that the articles were to-be used 
for innocent purposes — There must have been 
an agreement to keep the articles for en- 
dangering life and hence there was conspi- 
racy. 

One S kept a bomb, pistol and cotton wool 
for some three months in his possession and 
then for fear of the police made them over to 
one G. The bomb and pistols were subse- 
quently discovered at G‘s house and both G 
and S were *ariested. There was nothing in 
their statements to show that the bombs and 
pistols were to be used for any innocent pur- 
pose. 

Held: that oven if G know nothing about the 
possession of these things by S before they 
were made over to him, it is quite clear that 
from the moment that these things were made 
over by S to G, there was an agreement between 
these two persons to k-^cp the bombs, pistol and 
gun cotton and to keep them for the purposes 
described in sub-S. 4 (b), Explosive Substances 
Act, namely, with intent either themselves to 
endanger or to enable other persons by means 
of them to endanger life. The charge under 
S. 120-B had therefore been clearly brought 
home to both the persons. [P 17 C 1] 

\t Mrityunjoy Chattopadhya, Sachin- 
dra Nath Banerji^ Sitanga Bhusan Bose 
and Bhusan Butt — for Appellants. 

Khundkar -and Debendra Narayan 
Bhattacharji — for the Crown. 

Cuming, J. — These are the appeals of 
of two tpersons Gour Chandra Das and 
Satish Chandra Dang. The two appel- 
lants were tried by a Special Tribunal ap- 
pointed under Bengal Criminal Law Am- 
endment Act, 1925 on charges under 
S. 120-B, I. P. C. of conspiring to com- 
mit offences punishable under S. 4-B and 
S. 5, Explosive Substances Act and also 
under S. 19-F, Indian Arms Act and also 
on substantive charges under the same 
sections and were sentenced to various 
tex'ms of imprisonment on these charges. 

The facts of the case are briefly these: 
the police in consequence of certain in- 


formation received searched the house of 
Gour Cliandra Das at 191, Bahudanga 
Road on the early morning on ‘27tli 
August when certain articles whicli the 
prosecution contend were bombs and 
pistols were discovered. Gour Chandra 
made a statement as tlie result of which 
the house of Satish Chandra Dang at 15, 
Kaldanga lane was also searched and 
Satish Chandra Dang was arrested. 
Satish also made certain statements. The 
result was that the two persons were put 
upon their trial as stated above. Gour 
Chandra pleaded not guilty to a conspi- 
racy to commit offences punishable under 
S. 4-B, S. 6, Explosive Substances Act 
and under S. 19-F, Arms Act, and pleaded 
guilty to the other charges. Satish 
pleaded not guilty to all the charges. 

The main evidence which may be con- 
sidered as practically the whole evidence 
in the case is the statements of the two 
accused persons and also the finding of the 
articles in Gour Chandra’s house. 

The first point that has been taken is 
that the trial was bad for misjoinder, at 
any rate so far as regards the substantive 
charge of being in possession of explosive 
articles and being in possession of the 
pistol. The case on this point is that 
Satis was in possession of the articles in 
his own house during April while Gour 
Chandra was in possession of the same 
articles at a different place and at a dif- 
ferent time. Hence the offences were 
separate and could not be tried together. 
The short answer to this contention is 
that it would appear on a consideration 
of the whole case that the prosecution 
case was that the possession of these 
articles at different places at different 
times by different persons formed part of 
the same transaction. 

The next point that has been urged on 
behalf of Satish is that the charge as to 
the possession of bombs -in both cases 
viz., the case against himself and also 
Gour Chandra related to the same bombs 
and that Satish understood that he was 
charged with being in possession of the 
bombs and pistol which were found in pos- 
session of Gour. It has been contended that 
there is nothing to show and that the 
prosecution have failed to prove that the 
bomb or bombs kept by Satish were the 
same bombs as were found with Gour. It 
has been contended on behalf of Satish 
that he was not charged with being in 
possession of bombs generally but of those 
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si'ccitic bombs. I think it is quite cle.ir, 
if I umlerstanil the Crown riglitly, and 
it was not seriously contended that it 
was not the cise of the Crown in the 
trial Court that Sitish had been in pos- 
session of the identicallysame bombs that 
were found in the possession of Gour. 
This, t think, is nuite cleir from tlie fact 
that Satishwis charge-1 with being in 
possession of il bombs. Now it was the 
c ise for the Crown that IL bombs were 
found in possession of Gour Chandra. 
Satish himself in his st itement merely 
states that he was in possession of bomb 
witlmut giving any number. It is then 
argued tliat tlie only evidence to show 
that tliey were the same l)ombs is the 
c:)nfe5sion of Gour who stated that he had 
received the bombs found in his posses- 
sion from Satish. Tlie question then re- 
mains as to whether the confession of 
Gour can he used against Satish so far. as 
the charges of being in possession of 
bombs and pistol are concerned. So far 
as. the charges against Satish of being in 
possession nf bombs and pistol are con- 
cerned Satish was no doubt being tried 
jointly with Gour Chandra on other 
charges. But Gour was not being tried 
on a charge of being in possession 
of explosives and arms at Kaldanga lane 
between April and May. Only Satish 
was being tried on those particu- 
cular charges. So far therefore as the 
charges against Sitish under heads 2, 3 
and 4 are concerned Gour and Satish 
were not being tried jointly for the same 
offence. The expression “same offence” 
in S. 30, Evidence Act means, in ray 
opinion, the identical offence and does not 
mean an offence of tlie same kind. If the 
legislature hkd intended the section to 
cover different offences in the same tran- 
saction by different persons it would have 
said so. The illustration to S. 30 which 
was added in 1891 makes the meaning of 
the section quite clear in my mind. The 
charges under headings 2, 3 and 4 

related to the articles found in the house 
of Gour. There is no evidence to show 
that they were in the possession of 
Satish if the confession of Gour is ex- 
cluded. Satish therefore must be ac- 
quitted on charges 2, 3 and 4. 

It has further been urged that Gour’s 
confession is not a confession but only a 
self-exculpatory statement and so not ad- 
missible and cannot be taken into con- 
sideration as against Satish. It is, I 


tliink, sufficient to read the statement of 
Gour to dispose of this objection. It is- 
quite clear from a perusal of Gour’s state- 
ment that he implicates himself equally 
with Satish. 

It has next been argued that Gour re- 
tracted his confession and, therefore, it 
cannot be t.iken into consideration 
against his cc-accused Satish. I am not' 
aware that the Evidence Act makes anyj 
distinction wiiatever between a retracted! 
or unretracted confession. Both are 
equally admissible and may be taken' 
into consideration against the accused 
tliough it may be th.it less weight would' 
be attached to a retracted confession.l 
This, however, is not a question of ad- 
missibility but a question of weight to bo 
attached to the confession which will de- 
pend to a great extent on the confession 
itself and the intrinsic evidence wliich 
may or may not be found in the confes- 
sion showing that it was genuine. 

Then it has been argued that Gour 
pleaded guilty to charges 2, 3 and 4 
and so far as tliey were concerned he 
was no longer being tried jointly with 
the accused Satish. No doubt it is cor- 
rect to say that Gour was not being tried 
jointly with Satish on those three 
charges. The point is not, however, of 
any importance, because I have already 
held so far as regards charges 2, 3 and 4 
against Satish, the confession was inad- 
missible and Satish has been acquitted 
on these charges. But Gour pleaded not 
guilty to the charges of conspiracy to 
commit offences under S. 4-B and S. 5, 
Explosive Substances Act, and S. 19-F, 
Arms Act, and on this charge he was being 
tried jointly with Satish. As it was the 
s.irae offence the confession of Satish w.is 
admissible against Gour and that of 
Gour against S.itish and could be taken 
into consideration so far as this charge is 
concerned. 

I now have to consider whether the 
charge of conspiracy to commit the of- 
fences has been proved against the ap- 
pellants. The evidence against these two 
appellants is their two confessions and 
the finding of an article in Gour’s house. 

I see no reason to think that these confes- 
sions were not genuine and voluntary look* 
ing'at the circumstances and the confes- 
sions themselves. There is internal evi- 
dence in the confession of Satish as has 
been pointed out by the learned Commis- 
sioners,to show that it was his own untu- 
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tored statement. It is suggested that it was 
a tutored confession put into his mouth 
by the police. In his confession we find 
these statements “I did not do the mould- 
ing' and “I do not know the work of 
moulding.” . As the learned Commis- 
sioners have pointed out, had this confes- 
sion been a tutored one it is unlikely that 
we should find those two statements in it. 
After a careful consideration of the evi- 
dence I am of opinion that the confessions 
of both these appellants are genuine and 
voluntary. 

The question th.xt now remains is whe- 
ther these two confessions and the find- 
ing of bombs and pistols in the house of 
Gour are sufficient to establish that there 
was a conspiracy between these two per- 
sons. As has been pointed out in nume- 
rous cases direct evidence of conspiracy 
will seldom be forthcoming and it is 
necessary to look at the circumstances to 
see whether the conspiracy actually exis- 
ted. Satish on his own statement kept 
the bomb, pistol and cotton wool for 
some three months in his possession and 
then for fear of the police made them 
over to Gour. If he was not keeping the 
bomb and pistol for some unlawful pur- 
pose w'nere was the fear of the police. 
Then it will be found he mxde'tbese 
things over to Gour. Surely Gour must 
have asked why he was making over tiiese 
things to him. That is a fact that re- 
quires some explanation. Neither Gour 
nor Satish would seem to suggest in either 
of their statements that the bombs and 
pistols were to be used for any innocent 
purpose. Nor has it been suggested to 
^us that the bombs could be used for any 
|innocent purpose. Even if Gour knew noth- 
ing about the possession of these things 
!by Satish before they were made over to 
|him I think it is quite clear that from 
•the moment that these things were made 
lover by Satish to Gour there was an 
agreement between these two persons to 
keep the bombs, pistol and gun cotton 
and to keep them for the purposes des- 
cribed in sub-S. 4 (b), Explosive Sub- 
stances Act, namely, with intent either 
themselves to endanger or to enable other 
persons by means of them to endanger 
life. I am therefore of opinion that the 
charge under S. 120-B, I. P. C. has been 
clearly brought home to both the appel- 
lants. 

With regard to charges 2, 3 and 4 
against Gour he pleaded guilty and it 

1929 C/3 & 4 


has not been shown that he did not un- 
derstand what lie was doing. Gour is a 
person of educition and not merely an 
ignorant or illiterate person. So far as 
Satish is concerned lie is ae<iuitted on 
charges 2, 3 and 4. But his conviction 
and also that of Gour under S. 120-B, [. 
P. C. and the sentence jiassed against Ixilh 
the appellants under that section must 
stand. 

We have been addressed on tlie ques- 
tion of sentence. The sentence, no doubt, 
is a heavy one, possibly these young men 
were dupes of some other persons who 
have kept themselves in the back ground. 
But the offence is a most serious one and 
in view of the extremely serious nature of 
the offence we are not prepared to in- 
terefere with the sentence. 

With the modification stated above in 
Appeal No. 823 both the appeals are dis- 
missed. 

Lort-Williams, J . — I agree generally 
with the conclusion to which my learned 
brother has come. I should have thought 
that a charge of being in possession of 
11 bombs on a particular date would have 
been sufficiently proved if evidence were 
given of less than 11 bombs being in the 
possession of thje accused irrespective of 
the course which the prosecution took. I 
do not, however, think it necessary to dis- 
agree upon this point. 

D . B . / R . K . .1 /; pea Is d ism issed . 


A. I. R. 1929 Calcutta 17 

Mukerji and Jack, JJ. 

Sourendra Nath Mitra — Defendant — 
Petitioner. 

V. 

Jatindra Nath Ghose and another — 
Plaintiffs — Opposite Parties. 

Civil Rule No. 161 of 1928, Decided on 
25th April 1928, from order of Sub- Judge, 
Backergunge, D/- 22nd September 1927, 
in Misc. Case No. 23 of 1926. 

(a) Civil P. C.. O. 9, R. 9— R. 9 do« not 
apply to restore an application under R. 9. 

Whore aa application under R. 9 to restore a 
suit is dismissed for default there can be no 
application under R. 9 to restore such appli- 
cation. [P 18 C 2] 

❖ (b) Civil P. C., O. 47, R. 1 — Suit in 
forma pauperis dismissed for default — Appli- 
cation. under S. 151 to restore case, dis- 
ipissed holding S. 151 inapplicable — Peti- 
tioner applying under S. 115 Refusal to re- 
vise does not imply approval as to inappli- 
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cability of S. I5l — Acceptance of application 
for review is not without )urisdiction. 

A suit in forma pauporis was dismissed for 
default. The plaintiff applied under S. l.el to 
restore the case. The application was dis- 
missed, the .Judge holding that S. 151 was in- 
applicable. The plaintiff then applied to the 
High Court for revision of this order. The 
High Court refused to interfere with order of 
the lower Court. The plaintiff ultimately ap- 
plied to the lower Court for review of the order 
under O. 47, R. 1. 


Held : that the refusal to revise the order of 
the lower Court did not imply approval of the 
view of that Court as to the ' inapplicability of 
S. 151 to the case, and that the mere fact that 
the plaintiff was unsuccessful in revision does 
not prevent him from applying for review and 
an acceptance of sucli application by the Court 
is not without jurisdiction. [P 19 C 1] 

^ (c) Civil P. C., S. 151 — Suit in form* 
pauperis dismissed for default — Application 
under O. 9, R. 9 to restore case — Appli- 
cation rejected on plaintiff failing to appear 
on day of hearing of application — Plaintiff 
applying under S. 151 for restoration of ap- 
plication— Judge’s view that S. 151 is inap- 
plicable is erroneous — Error is not one ap- 
parent on the face of record — O. 47, R. 1. 

A suit in forma pauperis was dismissed for 
default. The plaintiff applied under O. 9, R. 
9, for restoration of the case. Ho, however, 
did not appear when the application was taken 
up for hearing and the application was hence 
disraissjd. The plaintiff then applied under 
S. 151 for restoration of the application. The 
Judge holding S. 151 inapplicable dismissed the 
application. 

Held : that the Judge was wrong in hi® 
view ; A. I. R. 1924 All. 446 , Disl. : A. I. R. 
1927 Cal. 534, Foil. [P 19 c 2] 

Held further: that in view of the fact that the 
Judge declined to deal with the merits of the 
case upon an erroneous view of S. 151, it can- 
not be . gainsaid that the error was an error 
apparent on the face of the record. [P 19 C 2] 

N. N. Sircar, Sarat Chandra Boy 
Choudhury and Nund Gopal Banerji — 
for Petitioner. 

Brojendra Nath Chatterji and Satin- 
dra Nath Boy Chowdhury — for Opposite 
Parties. 


Judgment. — This rule is direct 
against an order passed by Mr. B. K. P 
Subordinate Judge of Btekergunge, 
22nd September 1927. The facts whi 
led up to the passing of the said ord 
shortly stated, are these : Thepeti.ior 
in this rule was the defendant in a si 
which had been instituted by the opi 
site party in forma pauperis some tii 
ago. That suit was dismissed for defai 

on 19th May 1926 as neither the plai 
tiffs nor the defendant appeared. On t 
same day, an application was made by t 
plaintiff, t!ie opposite party in * this 

under O. 9, R. 9, Civil P. C. On 


August 1926 when this application was 
taken up for hearing, neither the plaint- 
iffs nor their pleader happened to he pre- 
sent in Court and it was dismissed for 
default at about 12-35 p. m. On the same 
day, the plaintiffs opposite party filed 
another application for the restoration of 
the application under O. 9, R. 9, Civil P. 
C., that had been dismissed for default as 
aforesaid and it is this last-mentioned ap- 
plication which has given rise to the 
proceedings and the order against which 
this rule is directed. This application 
was filed as an application under O. 9, R. 
9 and also under S. 151, Civil P. C. So 
far as O. 9, R. 9, Civil P, C., is concerned, 
it is obvious that it had no application to 
the case and the learned Subordinate 
Judge Mr. A. C. Banerji holding that O. 
9, R. 9, had no application whatsoever to 
the case and expressing the opinion that 
S. 151 was also inapplicable dismissed 
the said petition by his order dated 2ad 
October 1926. On that, we are told, this 
Court was moved in revision under the 
provisions of S. 115, Civil P. C., and it 
ultimately declined to interfere in revi- 
sion with the order of the learned Sub- 
ordinate Judge dated 2nd October 1925. 

On 17th December 1926, a further appli- 
cation was made in the Court below by 
the plaintiffs opposite party headed as one 
under O. 47, R. 1 and S. 151, Civil P. C. 
It was entertained by Mr. A. C. Banerji 
who had passed the order of 2nd October 
1926, and the said learned Judge ordered 
the issue of notices of the said applica- 
tion upon the present petitioner. This 
application was ultimately heard by Mr. 
B. K. Pal and disposed of by him on 22nd 
September 1927, and it is against this 
order of Mr. B. K. Pal dated 22nd Sep- 
tember 1927, that the spreseat rule is 
directed. The rule is to show cause why 
this order should not be set aside as hav- 
ing been passed without jurisdiction. In 
order to make out that the order was 
passed without jurisdiction, reference has, 
in the first place, been made to the fact 
that an application for revision of the 
order passed by Mr. A. C. Banerji on 
2nd October 1926, was made to this Court 
and was unsuccessful, the petitioner’s con- 
tention being that th© refusal on the part 
of this Court to interfere with the said 
order should be taken as implying an ap- 
proval of the view of S. 151, Civil P. C., 
which was expressed by the learned Sub- 
ordinate Judge in that order. We are 
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juaable to agree ia this coatention of the 
ipetitioaer. There may have been very 
jgood reasons why this Court did not feel 
it necessary to interfere under the provi- 
sions of S. 115, Civil P. C., and, simply 
because the opposite party was unsuccess- 
ful in having the order revised by this 
Court, there was nothing to prevent them 
from applying under O. 47, R. 1, Civil P. 
0., to the lower Court for review of its 
own order. 

It has next been contended on behalf of 
the petitioner that the order which Mr. 
B. K. Pal has passed was passed without 
jurisdiction, inasmuch as O. 47, R. 1, 
Civil P. C., does not apply to a case of 
this nature. What is said is that the 
view which Mr. A. C. Banerji took of the 
provisions of S. 151 of the Code may have 
been an erroneous view and yet it cannot 
be said that there was in Mr. A. C. Ba- 
nerji’s order an error apparent on the 
face of the record which would justify his 
successor Mr. B. K. Pal to review the 
said order. Now, so far as this argument 
is concerned, two questions would arise 
for consideration. First of all, whether 
or not the view which Mr. A. C. Banerji 
took of the scope of S. 151, Civil P. C., 
was correct and secondly, whether, if that 
view was erroneous, it can be said that it 
was an error apparent on the face of the 
record within the meaning of O. 47, R. 1, 
Civil P. C. In order to show that the view 
taken by Mr. A. C. Banerji was in point 
of fact, correct, reference has been made 
on behalf of the petitioner to the case of 
Shib Prakash v. Jhinguria (1). That 
case, however, is clearly distinguishable 
because there the party who had made 
the application under S. 151, Civil P. C., 
had neglected to avail himself of another 
remedy which was available to him under 
the Code and, after the time during which 
such remedy could be pursued had elap- 
sed, made the application under S. 151. 
In that case, it was held by the learned 
Judge that, although it was frequently 
desirable to apply the provisions of 
S. 151, Civil P. C., to a case in respect of 
which the Civil Procedure Code is silent, 
the following qualihcation should always 
be applied to cases of this nature, namely, 
that where the applicant’s laxity resulted 
in a neglect on his part to avail of the 
provisions of the Code itself, the appli- 
cant could not get the benefit of S. 151 of 
the Code. The facts of that case are en- 

■(1)“A.I.R. 1924 Ail. 446=46 All. 144. 


tirely distinguishable from the facts of 
the case before us. On tlie other hand, 
as regards the true scope of S. 151, Civil 
P. C., reference miy bo inido to one of 
the recent decisions of this Court, nainoly, 
the decision in the c.ise of Sarat Krt.'^Jina 
V. Bissesivar Mitra (2), In that cise, it 
has been said that in order to meet cases 
in respect of which there is no provision 
in the Code expressly providing for a 
remedy and none which prohibits a re- 
medy being administered and such remedy 
is called for in order to do that real and 
substantial justice for the administration 
of which the Courts exist, the provisions 
of S. 151 may and should be resorted to. 
In support of the proposition enunciated 
as aforesaid, several other decisions have 
been referred to in that case and these 
decisions amply support the said proposi- 
tion. In our opinion, therefore, the 
learned Subordinate Judge Mr. A. C. Ba- 
nerji took a wrong view of S. 151, Civil 
P. C., and, acting upon that erroneous 
view, he refused to exercise a jurisdiction 
which the law vested in him and which 
he might have exercised if a proper case 
had been made out calling for action 
under that section. 

Turning now to the other question 
which arises, namely, whether this error 
which appears in the order of the learned 
Subordinate Judge Mr. A. C. Banerji was 
or was not an error appxrent on the face 
of the record, in view of the fact that the 
lexrned Judge declined to deal with the 
merits of the case upon an erroneous view 
of S. 15l--and it so appears from the ordei' 
itself which the learned Judge passed — it 
is clear to our minds that it cannot be 
gainsaid that it was an error apparent on 
the face of the record. In any cise, even 
if it be assumed that the Subordinate 
Judge was mistaken in his interpretation 
of the expression “order apparent on the 
face of the record,” that will hardly be a 
legitimate ground for our disturbing the 
order that ho has passed, especially in 
view of the circumstances under which 
the application of 14th August 1926 was 
dealt with and dismissed in the absence 
of the opposite party. The 'Only effect of 
our not interfering in this rule will be to 
enable the Court to consider the appli- 
cation of 19th May 1926 and see if the 
dismissal of the suit for default on that 
date should be set aside or not. 


(2) A.I.B. 1927 Cal. 534=54 Cal. 405. 
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For these reasons, we are of opinion 
mat the orJer against which this rule is 
directed is not one which can be said to 
have been passed without jurisdiction 
and. in this view of the matter, we de- 
cline to interfere with the said order. 
The rule is accordingly discharged ; but 
in the circumstances of the case, we make 
DO order as to costs. 

D.E. R.K. liule discharged. 
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B. B. Ghosk and Cammiade, JJ. 

B. N. Elias — Claimant — Appellant. 

V. 

Secif. of State — Respondent. 

Appeal No. 32 of 1926, Decided on 22nd 
December 1927 from a decree of Presi- 
dent, Calcutta Improvement Tribunal, 
D - 17th November 1925. 

(a) Land Acquisition Act (1 of 1894), 
S. 23 as amended by Calcutta ImproTement 
Act (5 of 1911), Sch. S. 9~An owner U not 
entitled to compensation for having been 
prevented from taking active steps in order 
to make an income out of the property. 

Under tbo provlftions of sub-S. (3). S. 2^, 
Land Acquisition Act as amended by the Cal- 
cutta Improvement Act, Cl. (b), the owner is 
not entitled to compensation lor having been 
prevented from taking active steps in order to 
make an income out of the property. [P 20 C 2] 

Where the owner claimed that he was en- 
titled to compensation for being obliged to 
keep the land vacant after the scheme had 
been sanctioned as he could not erect any 
structures for the building of which he had 
pulled down the old structure. 

Held : that he was not entitled to any com- 
pensation. [P *20 C 2] 

(b) Land Acquisition Act (amended by Cal- 
cutta Act 5 of 1911), S, 23 (3) .(b)— Owner 
includes the owner of a leasehold right. 

The lessee is certainly the owner of the 
leasehold interest in the property and he is 
the “ owner " within S. 23 (3) (b). [p 21 C 1] 

B. C. Mitter, Probodh Krishna Shome 
and Kusi Prasun Chatierjee- iov Ap- 
pellant. 

Langford James and Surendra Nath 
Guha — for Respondent. 

GKoae, J. The appeal is by 
claimant 2 arising out of the acquisi- 
tion which has been dealt with in the 
judgment immediately delivered in Su ar 
najianjuri Dasi v. Secretary of Stat^ 
(1). If it had been a question of appor 
tionment between the parties, we should 
ordinarily have remanded this case also 

(1) A. I. R. 1928 Cal. 622. ' ^ ^ ^ 


for consideration by the President. But 
having regard to the agreement between 
the parties in the lease of Ist March 
1920 no question of apportionment arises, 
as claimant 1 would get the whole 
amount of compensation which has been 
awarded on account of the acquisition of 
the land. This case may, therefore, he 
decided on its own merits. 

The contention raised on behalf of tliis 
appellant is that he is entitled to an 
excess amount of money as compensation 
under the provisions of sub-S. (3), 
S. 23, Land Acquisition Act as amended 
by the Calcutta Improvement Act. Cl. (b), 
which is specially referred to in the 
course of the argument runs thus * 

“ If it be shown that, before such declara- 
tion was published, the owner of the land had 
taken active steps and incurred expenditure 
to secure a more profitable disposition of the 
same, further compensation based on his ac- 
tual lots may be paid to him. " 

It is pointed out that in awarding 
the compensation for his actual loss the 
Collector has only given the appellant 
the value of the structure and damages 
for preparing the plan of the site. Pie 
claims that he is entitled to compensa" 
tion for being obliged to keep the land 
vacant after the scheme had been sanc- 
tioned as he could not erect any struc" 

tures for the building of which he had 

pulled down the old structure. Now this 
clause as I read it is a rider to Cl. (a) 
which i-uns thus : 

•• The market-value of the land shall be 
deemed to be the market-value according to 
the disposition of the land at the date of the 

under1i*°6 declaration relating thereto 

and under Cl. (h) further compensation 
based on his actual loss which is pay- 
able to the owner must be on account of 
hi8 haviDg taken some active steps and 
incurred expenditure to secure a more 
profitable disposition of his property. In 
this case the argument amounts to this 
that the claimant is entitled to com- 
pensation for having been prevented from 
taking active steps in order to make an 
income out of the property. I do not think 
that this falls within the provisions of 
this clause. It may be a grievance that 
the claimant, although he had demolished 
the old structure, was unable to build a 
new one on account of the sancion of the 
scheme and thus had to incur loss. But 
it seems to me that the legislatute has 
not provided for any compensation on 
that ground. 
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I rausfc, however, observe while reject- 
ing the contention of the appellant that 
the opinion of the learned President that 
the lessee should not be considered to be 
Ian owner under this clause cinnot be 
'Supported. He is certainly the owner of 
the lease-hold interest in the property 
and I fail to understand why the 
learned President had dealt with this 
person as if he was not the owner. The 
learned Government Pleader does not 
support the learned President’s view of 
of the meaning of the term, but he ex- 
plains to me the reason why the learned 
President has made such a distinction by 
referring us to S. 23 of the Act where the 
expi'essions “ owner ” and “ person in- 
terested ” are used for the purpose of 
determining the compensation payable 
to different persons and probably the 
learned President was pressed with that 
distinction in his mind. It seems to 
me, however, that if the lessee suffers 
loss as provided in that clause that 
should be taken into consideration in 
determining the market-value of the 
land and compensation awarded with 
reference to it. To hold otherwise would 
amount to this that if a lessee erects a 
building even at a very great cost no 
compensation would be allowed for such 
buildings. That would lead to a very 
undesirable result. The appeal, however, 
sliould be dismissed with costs for the 
reason already stated. 

Cammiade, J. — I agree. 

N.K. Appeal dismissed. 
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C. C. Ghose and Jack, JJ. 

Ganya Prosad — 1st Party — Petitioner. 

V. 

Khitish Chandra Sanyal — 2nd Party 
r . — Opposite Party. 

Criminal Revns. Nos. 752 and 753 of 
1928, Decided on 28th August 1928, from 
order of 1st Class Magistrate, Howrali, 
D'- 26th June 1928. 

Criminal P. C., S. 133 — MagUtralc cannot 
cancel an order m^de under S. 133 merely 
on the written statement by opposite party 
without taking evidence. 

Oa application by a petitioner a ^lagifttrate 
made a conditional order requiring the oppo- 
sit3 party to romovo the obstruction, or to 
appear before him and to show cause against 
the order. The opposite party filed a written 
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statoniont showi ng cius' ig.iin-Y. th' aforo-iaid 
order atul alleging that tlieie had hi'.Mi litigv 
tion hotween the partie.s and nltiinat^dv .v pas- 
sage five feot wide had It'en h f' for tlie public. 
TJio M.agistrate, who succeeded th* [irevioiii 
^Eagist;rato. on p-'rusing the s-,at 'nu!uf s t)f the 
parties, but without taking any evidence, 
cancelled the order under S. Ud. Criminal 1*.C. 

Held : that the Magistrate had not followed 
the provisions of Part 4, Cli. 10 and that rhe 
order could not, therefore, be allowed to stand. 

,;p -il C 2j 

^Iriinnjny Chntterji anl L'lohinit'i 
Roy — for Petitioner. 

Santosh Kumar Pal, Sa^diiudranath 
Banerji, Sndhansu Kumar TjOso,Hir.in 
Kumar Roy and SiPcumar llazra — for 
Opposite Party. 


Facts. — A petitioner applied in the 
Criminal Court at Howrah, alleging that 
a public pathway, which was the only 
exit from the garden house of tlte peti- 
tioner’s master, had been encroached upon 
and obstructed and praying for an order 
under S. 133, Criminal P. C., directing 
the persons causing the obstruction to 
remove the same. The Magistrate there- 
upon called for a police report. The 
police submitted a report stating that the 
disputed pathway was "a public pathway 
used by the people of the locality” and 
that the same Irad been obstructed by the 
opposite party. Tliereupou the Magis- 
trate made a conditional order requiring 
the opposite parties to remove the ob- 
struction by a certain date or to appear 
before him on the said date, and to show 
cause against the order. On the appointed 
date, the opposite parties filed a written 
statement showing cause against the 
aforesaid order and alleging that there 
had been litigation between the parties 
and ultimately a passage five feet wide 
had been left for the public. The succed- 
ing Magistrate, on perusing the state- 
ments of the parties, but without taking 
any evidence, cancelled the order under 
S. 133, Criminal P. C. 

Judgment. — In these cases we are 
satisfied on an examination of the record^ 
that the Magistrate has not followed the 
provisions of Part 4, Ch. 10, Criminal 
P. C. The order complained of cannot, 
therefore, be allowed to stand and they 
are accordingly set aside. The matters 
will go back for a proper enquiry in ac- 
cordance with law. The rules are accord- 
ingly made absolute. 

D.B.^B.K. Rules made absolute. 


» 
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CCMIKG AND MuKERJI, JJ. 

Jogendra Lal SarA:ar— Plaiatiff- 
pellant. 


Ap- 


V. 


?dahesh Chandra Sadhu and others — 
Defendants — Respondents. 

Appeal No. 486 of 1925, Decided on 
17th January 1928, from appellate decree 
of District Judge, Burdwan, D 24th 
November 1924. 

(a) Landlord and Tenant — Mere payment 
of rent to a third person is not sufficient to 
terminate tenancy —Party alleging discon- 
tinuance of tenancy must prove it. 

Mere payment of rent to a third party claim- 
ing paramount title is not enough to determine 
the original tenancy and discontinuanco of 
e tenancy roust bo satisfactorily proved by 
the party who alleges that he took' the lease 
rom the paramount title-holder, without re- 
ference to the lessor and without giving the 
lessor to understand that ho would thencefor- 
ward hold not under the lessor but under the 
paramount title : 3 C. I,. R. 576, Ref. 

^ rux , a. , [P24C1; 2] 

f,b_) Landlord and Tenant — Attornment 

means act of putting one person in place of 
another under English law. 

An attornment to a third party is a dis- 
claimer. Hut attornment ” in the sense in 
which the word is used and understood in 
English law is not a mere agreement in fayour 
of a third party to pay rent, but has been de- 
nned as the act of the tenants ” putting one 
person in the place of another as bis landlord : 
Per Holroyd,J ., Cornish v. SearcU, S B. &C. 471, 

[P 24 C 2] 

(c) Evidence Acl, S. 116— Estoppel oper- 

beginning of tenancy— Plea of non- 
liability of rent does not amount to disputing 
landlord’s tittle but amounts only to confes- 
sion and avoidance and can be taken. 

operate only as regards the 
denial in so far as it relates to the beginning 

of the tenancy and not to any other point of 

time. Though the tenancy may be continuinc 

'I u-P®?- I"?. PJead and 

liability to pay the rent has 

wholly or partially or for a time ceased. Such 

a plea does not amount to disputing the land- 
lords title but IS really one of confession and 
avoidance, and is available to the tenant • 2 

W. R. 5, Foil. [P 24 C 2, P 25 C IJ 

(d) Landlord and Tenant-Rent— Eviction 

by paramount title i» a good defence for non- 

fin^ eviction 

a ^od GtlS evicting must have 

a good title and tenant must have quitted 
against his will, 

Against the covenant to pay the rent, evic- 
tion by title paramount is a good defence and 
to constitute it three conditions must be ful- 
lillei, rhe eviction must have been from some- 
thing actually forming part of the premises 
demised ; the party evicting must have a good 
title and the tenant must have quitted against 
h.s will. (-p I- c 


(e) Landlord and Tenant — Eviction — T® 
constitute eviction forcible expulsion is not 
necessary. 

To constitute eviction forcible expulsion is 
not necessary : 18 C. W. N. 552, Foil. 

[P 25 C 1] 

It is not necessary that the tenant should 
po out of possession, and if upon a claim being 
made by a person with title paramount he con- 
sents to an attornment to such person to change 
the title under which he holds or enters into a 
new arrangement for holding under him. this 
will be equivalent to an eviction and a fresh 
taking : A. I. R. 1921 Cal. 532 and A. I. R. 1922 
Cal. 232, Ref. [P 25 C 2] 

(f) Landlord and Tenant — -Title paramount 
defined. 

Title paramount is a title superior to those 
both of the lessor and the lessee against which 
neither is able to make a defence : Neale v. 
Mackenzie, 1 M. & W. P. 759, Rel. on. IP 25 C 2] 

(g) Bengal Patni Regulation (8 of 1819)— 
Provisions are not retrospective. 

Terms of Regulation 8 of 1819 cannot be 
called in aid for the purpose of dotorniining 
the incidents of a pre-regulation patni. 

CP 25 C 2] 

Duarka Nath ChaJeravarthi , Sorat 
Chandra Bose, Jyotish Chandra Sarkar 
(ind Bhuth Lath Chatt€rjee~"ioT Appel- 
lant. 

Braja Lal Chakravarti, Sures Chandra 
Das, Surjya Kumar Aich and Jyotish 
Chandra Paul for Respondents. 

Mukerji, J. The facts, so far as they 
are necessary for the purposes of the pre- 
sent appeal, are these : 

The suit out of which this appeal has 
arisen was for recovery of minimum 
royalty (from kist Bhadra 1319 B S to 
kist 15tb Joistha 1325 B. S.) and coal 
rent (from Aswin 1319 to Aswin 1324) for 
some coal lands which the defendants aro 
alleged to be holding under the plaintiff 
under a darpatni lease. The lease is dated 
Fdlgun 1314 (= February 1908) being 
in respect of the three annas four pies 
share of touzi No. 12 lot Churulia, to 
the extent of which share the plaintiff 
had then the interest of a patnidar in th© 
said lot under the zemindar, the Burdwan 
Raj, and is one for a period of 999 years. 
The defendants were at the date of th© 
lease the patnidars in respect of the re- 
maining share in the lot. They subse- 
quently purchased at an auction two- 
thirds of the plaintiff’s patni interest. 
The suit accordingly was for the amount 
due to the remaining one-third of th© 
three annas four pies share which still 
belongs to the plaintiff. 

Of the defences that were taken all that 
is relevant at the present stage is that the 
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plaiutiff is only a patnidar and as such 
has no title to the underground, that the 
defendants were evicted by title para- 
mount, namely the Burdwan Raj, who in 
February 1913 served a notice on the de- 
fendants or their sub-lessees informing 
them that they had no title to the under- 
ground and asking them to stop work in 
the underground and that accordingly the 
defendants were obliged to take a prospect- 
ing lease from the Burdwan Raj on 19th 
Magh 1323 B. S. (— February 1917). 

The suit was instituted on 31st August 
1918. Thereafter in October 1919, the 
defendants, it is said, have taken a regular 
mining lease of the underground from the 
Burdwan Raj. It is clear, however, that 
the incidents of this transaction can have 
no bearing on the rights of the parties as 
they were during the period in suit. 

The Subordinate Judge who tried the 
suit gave the plaintiff a decree substan- 
tially for the entire period in suit. Its 
correctness has not been challenged before 
us except as regards the view of the de- 
fendants’ liability on which he proceeded 
and in respect of which the District Judge 
has differed from him. On the decree 
being thus given the defendants appealed 
to the District Judge. In the appeal the 
patni kabuliat under which the plaintiff 
is alleged to be holding under the Burdwan 
Raj was produced on behalf of the defen- 
dant and was proved and marked as Ex. 10, 
being received as a piece of additional 
evidence. The plaintiff complained that 
the question of eviction by title paramount 
was not put in issue in so many words 
and so he had no opportunity of meeting 
the point. On this the District Judge 
remanded the suit to the trial Court to 
determine two issues one of which was 
issue 3 and the other an additional issue 
On the question of eviction by title para- 
mount. 

Issue 3 was worded thus : 

*' Whether the plaintiff had no title to the 
nndorground coal when he created the lease for 
the same in favour of defendant 1 and his co* 
sharer ? Whether the plaintiff has no title to 
the underground of the lease-hold ? Whether 
defendant 1 executed the kabuliat under the 
representation of the plaintiff that be had such 
right and in honest belief in that represen- 
tation ? ” 

This issue had been decided by the trial 
Court in plaintiff’s favour, but it was now 
to bo decided again in the light of the 
document Ex. 10. The additional issue 
that was framed by the District Judge 
was in these words : 
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“Was there eviction of the doforulants bv title 
paramount prior to their taking a lease of the 
underground right from the Maharaja 

The Subordinate Judge on remand found 
on the third issue tliat the patni kahuliat 
Ex. A was not the original patni kahuliat 
by whicli tlie patni was created but it 
was merely a conbrmatory kabuliat wiiicli 
was executed by the predcccssors-in-in- 
terest of the plaintiff by way of getting 
mutation of their names in the shorista 
of the Burdwan Raj, that the termsof the 
original grant not being in evidence it 
was not possible to ascertain whether the 
grant included minerals, that merely be- 
cause the plaintiff was a patnidar it could 
not be held that he was entitled to the 
underground, that the defendants them- 
selves being patnidars to the extent of 
about 15 annas cannot be said to have 
executed the darpatni kabuliat in plain- 
tiff’s favour by reason of any represen- 
tation on the part of the plaintiff' as re- 
gards his title to the underground and 
that they themselves had the belief that 
the plaintiff bad such title. As re- 
gards the additional issue the Sub- 
ordinate Judge held that there was no 
eviction of the defendants by title para- 
mount, that they never went out of pos- 
session or surrendered their tenancy under 
the plaintiff but that they attorned to the 
Burdwan Raj only with a view to facili- 
tate their subletting of the lands which 
was in their contemplation, but the effect 
of that attornment was not a renunciation 
of their character as darpatnidars under 
the plaintiff, though there was a sufficient 
claim or demand by the Burdwan Raj 
which was the reason for their adopting 
this course ; in other words by adopting 
this course, to use a homely phrase, the 
defendants only added a second string to 
their bow. 

On the findings arriving before the 
District Judge (who was the successor of 
the District Judge who had made the 
order of remand), that learned Judge came 
to a series of findings which, to my mind, 
do not seem to be altogether clear or re- 
concilable with eich other except one 
very definite finding at which he ulti- 
mately arrived and which he put down in 
the following words : 

“th? legal dispossession by title paramount 
musi be held to have taken place in this case 
with effect from IDtb Magh 1323 B. S., that is, 
the date of the prospecting lease ” 

(meaning the prospecting lease which the 
defendants executed in favour of the 
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Bui\l\van R.ij in February 1917). On that 
tending the learned District Judge modi- 
fied the decree of the trial Court by limit- 
ing it to the period down to 18th Magh 
1323 B. S. 

From this decree of the District Judge 
the plaintitl has appealed. The argu- 
ments that have been advanced on his be- 
half give rise to two questions; first, whe- 
ther the defendants are estopped from 
pleading that the plaintiff has no title to 

the underground, and second, whether there 

has been an eviction such as would dis- 
e;ititle the plaintiff to recover. 

The first question must be decided upon 
the provisions contained in S. 116, Evi- 
dence Act. The section as applicable to 
the case runs thus : 

Xo tenant of immovable property . . . . 

sh.tll during the continuance of the tenancy, 

psrniittod to deny that the landlord of such 
tenant had, at the beginning of the tonauev, a 
tJtl? to such immoval)le property.’* 

The Judicial Committee in the case of 
Knnwar v. Desraj Ranj it Singh 
(li, had occision to consider tlie provi- 
sions of this section and wiiat was said 

b> their Lordships in that case was this: 

‘'section IIG, Evidence .Act, is perfectly cletr 
on the point and rests on the principle well 
established by many English case.s, that a ten- 
ant who has been lot iuto possession cannot 
on\ his landlord’s title however defective it 
may be so long as he was not openlv restored 
to possession by surrender to his landlord. 

This, however, it may be contended and 
indeed it has been so contended, is not an 
exhaustive exposition of the section, as 
the case in connexion wit!\ which these 
observations were made was one in which 
a tenant who had received a notice to quit 
never gave up possession and yet denied 
his landlord s title. At the same time in 
the words of the section the estoppel 
operates only during the continuance 
of the tenancy. There has not been, it 
must be conceded, a discontinuance of 
the tenancy in any of the modes by which 
a tenancy is ordinarily put an end to. 
Ireating the matter as a matter of fact 
only, all that was done by the tenants 
upon the findings of the Courts below, 
IS that they took a prospecting lease 
from the Burdwan Raj and this they did, 
as far as can be made out. without refer- 
ence to the plaintiff and without giving 
him to understand that they would 
thenceforward hold not under him but 
under the Burdwan Raj. As was pointed 


(1) A.I.R. 191> P.C. .96=37 All. 557=12 I. A- 
202 (P.C.). 


out in the case of Parhntti Dassi v. Rain 
Chand (2), in which the circumstances 
were somewhat similar, mere payment ofi 
rent to a third party is not enough to 
determine the tenancy and discontinuance! 
of the tenancy in such circumstances, 
must be satisfactorily proved by the party 
who alleges it. Now 

ines either by having run 
its prescribed course or by act of parties whilst 
it is running or by act of law. In.stances of a 
determination of the first kind are where lease 
is rnado for a certain period and that period 
expires or where an event happens in itself un- 
certain (e.g., the death of the lessee or some 
other person), upon the happening of which 
the term is expressly limited. A determination 
of the second kind is brought about bv one of 
the following acts : determination of’the will 
(in tcnancies-at-will), disclaimer and notice 
to quit (in yearly or other periodical tenan- 
cies), surrender, merger, and forfeiture (in 
tenancies generally). A determination of the 
third kind i.e., by act of law onlv, results 
from the operation of the Statute' of Limi- 
tation.” (Foa on Landlord and Tenant Gth 
Edition, p. G4Q). 

An attornment to a third party is a 
disclaimer (76tV/ p. 653):but “attornment” 
in the sense in which tlie word is used 
and understood in English law is not al 
mere agreement in favour of a third party 
to. pay rent, but has been defined as 

“the act of the tenants’ putting one person in 
the place of another as his landlord” [Cornis/i 
v. Searell (3), per Holroyd, /.] 

In the present case the tenancy of the 
defendant under the plaintiff has not i*un 
its prescribed course, nor has it been 
determined by any act of the parties or 
by operation of the statute, and in my 
judgment that tenancy was continuing at 
the date of the suit. In connexion with 
the question of estoppel however, there is 
another part of the section that has got 
to be considered, namely, the point of time 
to which the denial would relate. It is 
true that the defence was that the plain- 
tiff as patnidar had no title to the under- 
ground, and from that point of view the 
denial of title related to the beginning of 
the tenancy as well as to any other point, 
of time, but the estoppel would operate' 
only as regards the denial in so far as it; 
relates to the beginning of the tenancy^ 
and not to any other point of time.^ 
Though the tenancy may be continuing it* 
is quite open to the tenant to plead and^ 
show that his liability to pay the rent' 


(2) [1879] 3 C. L. R. 576 (P.C.). 

(3) [1828] 8 B. &C. 471=1 M. & Rv. 703=6 
L. J. (O.S.) K. B. 234. 
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ihas wholly or partially or for a time 
jeeased. Such a plea does not amount to 
jdispnting the landlord’s title but is really 
'one of confession and avoidance. One such 
idea is that of nonliability to pay the 
rent on the ground that the lessor’s title 
has been defeated by a title paramount 
or in other words that there has been 
eviction by title paramount. In the case 
of a complete eviction it is not quite easy 
to see the distinction as the question of 
continuance of tenancy and the question 
of eviction by title paramount termi- 
nating the liability to pay the rent would 
go hand in hand. But in the case of a 
partial eviction demanding not suspension 
but abatement of rent the distinction is 
quite app.\rent. That under such circum- 
stances a plea of this description is avai- 
lable to the tenant has been held in cases 
both before and after S. 116, Evidence Act 
c.ame into being {Ammu v. Hama Krishna 

(4) , Gopanund Jha v. Gobind Pershad 

(5) , Burn & Co. v. Hushomoyee Dossee 

(6) and Mohan Mahtu v. Shamsul 
Hilda (7). 

The second question then comes up for 
Iconsideration. Against the covenant to 
pay the rent eviction by title paramount 
is a good defence. That defence obvi- 
ously must be established by the party 
who sets it up. For this proposition of 
onus no authority is needed. 

“Eviction by title paramount moans an evic- 
tion due to the fact that the lessor had no 
title to grant the term and the paramount 
title is the title paramount of the lessor which 
dsstroys the effect of the grant and with it the 
corresponding liability for payment of rent ; 
so that more eviction from or deprivation of 
the use and enjoyment of the demised promises 
or part of them, whether such eviction be 
lawful or unlawful, is insufficient whore the 
lessor’s title is not affected or called in ques- 
tion. To constitute a good defence in this 
case throe conditions must bo fulfilled. The 
eviction must have been from something actu- 
ally forming part of the promises demised ; the 
party evicting must have a good title, and the 
tenant must have quitted against his will.” 
{ibid p. 194). 

Of these elements the first is undoub- 
tedly present and as regards the last its 
presence on the facts is at the least ex- 
tremely doubtful; but as regards the second 
element it is impossible to hold that the 
defendants have succeeded in making it 
out. To constitute eviction forcible 
expulsion is not necessary [Hill v. Saun- 

(4) ’[1878] 2 Mad. 220. 

(5) [1869] 12 W. R. 109. 

(6) 1870] 14 W. R. 85. 

(7) [1873] 21 W. R. 5. 


dt*r.'i (f^), follo\vo<l in Sourjuiii Sardar v 
Bimala Siindari Gupin (0).j [t isno‘ 
necessary that the tenant should gu out 
of possession, and if upon a claim I cing 
made hy a ])Cison witii title jvarairount 
he consents to an attornment to such p('i - 
son to change the title under which lu 
holds or enters into a new arrangement 
for holding under liim, this will be equi- 
valent to an eviction and a fresh taking, 
[Foaon Landlord and Tenant, 6th Falition, 
pp. 194 and 195; Banka Dchari v. Madan 
Moha7i (lO), Ham Chandra v. Prmnathn 
Nath (ll)]. But what the defendants did 
amounts not to an attornment in favour 
of, but merely an agreement to pay rent 
to, the Burdwan Raj, as I have already 
said. 

Moreover as explained by Lord Den- 
man, C. J., in Neale v. Mackenzie (12),1 
title param.ount is a title superior* 
to those both of the lefsor and the lessee 
against which neither is enabled to make 
a defence. This the defendants have failed 
to prove. The patni kabuliat Ex. 10 is 
not the original document creating the 
patni. It is dated 19th December 1818 
only a few months prior to the enactment 
of Regulation 8 of 1819. It describes 
the status of the plaintiff’s predecessors 
as being that of p.itnidars and neither 
adds to nor subtracts from the rights that 
they or their predecessor-in-interest had as 
holders of the patni. Tlie preamble to the 
Regulation gives an idea as to the nature 
of the patni taluks such as they were un- 
derstood to mean in those days, but the 
mere use of the words “patni” and “patni- 
dar” would not enable one to judge the 
exact incidents of the tenures or the rights 
of the holders thereof to which or to whom^ 
the terms were applied. It is obvious 
that the terms of the Regulation cannot 
be called in aid for the purpose of deter- 
mining the incidents of a pre-regulation 
patni such as the one in the present case. 

In my view it was for the defendants to 
show affirmatively that the Burdwan Raj 
and not tiie patnidar had the right to the 
underground, and that they have failed to 
discharge that burden. It has been urged 
on behalf of the respondents that the 
fact that the Burdwan Raj is the superior 

(8) ri82ol 4 B. & C. 529=23 R. R. 375=7 D. 

’& R.'l7. 

(9) [1913] 18 C. W. N. 552=16 I. C. 87. 

(10) A. I. R. 1921 Ca). 532. 

(11) A. I. R. 1922 Cal. 237. 

(12) [1636] 1 M. & W. 747=2 Gale 1/4=6 L. 

J. Ex. 263. 
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lanJlortl relieves them of the burden they 

have to discharge, but in this I cannot 
agree. 

In this view of the matter I am of 
opinion that the effect of the grant made 
by the plaintiff in favour of the defen- 
dants has not been destroyed and that 

their liability to pay the rent therefor 
continued. 

It IS not necessary in the present case 
to deal with the question whether in the 

absence of evidence as to the grant itself 

the plaintiff as patnidar can be held en- 
titled to the underground, a position that 
has been contended for on behalf of the 
appellant on the supposed authority of the 
decision in liajesivar Prosad Bhakal y 
Bhupendra Naraijan (13). 

The result is that in my judgment the 
appeal must succeed. I therefore allow 
^e appeal, reverse the decision of the 
District Judge and restore that of the 
Subordinate Judge with costs in this and 
the lower appellate Court. 

Cuming, J.— I agree. 

_ A-L.''r.k. Appeal allowed. 

(13) a. 1. R. 1327 0^17036“= 
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Page and Mallik, JJ. 

Fajar Banoo and oi/iers— Plaintiffs— 
Appellants. 

V. 

Bahim Bux and others — Defendants — 
Respondents. 

Appeal No. 930 of 1926, Decided on 9th 

July 1928, from appellate decree of Dist 

Judge, 2iiUli Noakhali, D/- 21st January 
J.926. 

(a) Evidence Act, S. 115— Further evidence 
allowed on an issue of fact in the appellate 
Court— Opposite party adducing evidence to 
rebut cannot complain of allowins of such 
evid 20 ce. 

In appaal, app 3 nants wore allowed to adduce 
further evid 3 nce on an issue of fact. The res- 
pondents did not tak 3 up their stand on the 
inadmissibHity of such evidence but adduced 
further evidence to rebut the contention of the 
appellants. 

Held; that the respondents could uot com" 
plain of the allowing of evidence. [P 27 C 1] 

(b) Civil P. C., O. 22, R. 3— •* L-gal re- 
presentative ’’—Meaning explained. 

“ L^gal representative ” in O 90 r o 
means the legal representative or representa- 
tives of the deceased plaintiff, or all the repre- 
sentatives of whom the representative applvinc 

1C ail 211 and 

30 AH, 117, Hi*/, c)fj Q 


(a) Civil P. C., O. 22, R. 3- — Some legal re- 
presentatives applying to be brought on re- 
cord — The fact that other representatives 
'^ere existing brought to notice— No proof that 
the latter were unwilling to join— Suit 
abates. 

If one or more of the legal representatives 
are unknown or are unwilling to join in the 
application, a bona fide application by all the 
representatives who are willing to join in 
making the application will be a sufficient 
compliance with O. 22, R. 3; 10 Bom. 220; 23 
Mad. 125; and 1 Lah. 481; liej' [p 27 C 1] 

During the pendency of a suit, plaintiff died 

and his two sons made an application for sub- 
soituting them as legal representatives The 
opposite party pointed out that there was a 
third son of the deceased plaintiff. The two 
sons did not apply to have him substituted. 

He/d: that as there was no evidence that if 
the third son were informed that an applica- 
tion was to be made he would not have been 
willing to join in the application, the suit 
abated. [p 27 c 2 ] 

Civil P. C., S. I )5— Decision must af' 
feet merits. 

Affecting the decision of the case within 
S. 105 means affecting the decision of the case 
on merits; 52 Cal. 472, Ref. [p 27 C 2J 

^ (e) Civil P. C., S. 105 — An error, defect or 
irregularity under S. 105 must be of law and 
not of fact* 

Auy error, defect or irregularity in any 
order under S. 105 is an error, defect or irre- 
gularity in law or procedure and not an in- 

of fact: 12 All. 200 and 27 Bom. 
162. Ref. (-p 27 c 2] 

Gunada Charan Sen and Suhodh Chan- 
dra Roy Choudhury — for Appellants. 

Basak and Radhikaranj an Guha — for 
Respondants. 

Judgment.— This was a suit brought 
to recover possession of certain property 
by one Abdul Majid. During the pen- 
dency of the suit Abdul Majid died and 

substitution under 
Civil P. C. was made by two 
of nis sons. At or before the hearing the 

defendant pointed out that Abdul Majid 

died leaving him surviving a third son 

Ahamadulla. Notwithstanding this warn- 
ing the other two sons did not apply to 
have Ahamadulla substituted as one of the 
heirs of Abdul Majid, nor did Ahamad- 
ulla apply to be made a party to tbe suit. 

At the trial an issue was raised as to 
whether a'Vharaadulla was one of the legal 
representatives of Abdul Majid, and the 
trial Court held that he 'Was not, and, 
proceeding to hear the. suit on the merits, 
decided the case in favour of the plain- 
tiffs. The defendant appealed, and it 
appears that at the hearing of the appeal 
an application was made by the appellant 
to adduce further evidence in support of 
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his contention that Ahamadulla was the 
son of Abdul Majid. Now, the respondents 
did not take their stand upon the in- 
admissibility of such evidence but applied 
for leave to adduce further evidence to 
rebut the appellants’ contention that 
Ahamadulla was one of the sons of Abdul 
Majid. In the circumstances obtaining 
in this case we do not think that it is 
open to the appellants now to complain 
ithat this additional evidence was given 
jby the appellants. We have considered 
[whether there was evidence before the 
lower appellate Court upon which the 
learned District Judge could reasonably 
have arrived at the conclusion to which 
he came, namely that Ahamadulla was 
one of the sons of Abdul Majid. In our 
opinion, in second appeal, having regard to 
the evidence upon this issue of fact that 
was before the learned District Judge, we 
are unable to disturb the finding at which 
he arrived. 

The learned District Judge dismis- 
sed the suit upon the ground that 
the legal representatives of Abdul Majid 
not having been duly substituted the suit 
abated under O. 22, R. 3, Civil P. C. 
On behalf of the appellants it is urged 
that O. 22, R. 3 does nqt apply because 
an application for substitution was duly 
made by the “ legal representative ” of 
Abdul Majid within O. 22, R. 3. In our 
opinion, “ legal representative ” in 0. 22, 
R. 3 means the legal representative or re- 
presentatives of the deceased plaintiff, or 
all the representatives of whom the re- 
presentative applying knew or ought to 
have known: Ghamandi Lai v. Amir 
Begum (l), Haider Hussan v. Abdulahad 
(2). It may well be that if one or more 
of the legal representatives are unknown 
or are unwilling to join in the applica- 
tion under O. 22, R. 3, different consi- 
derations will arise, and that a bona fide 
application by all the representatives who 
ire willing to join in making the appli- 
ication will be a sufficient compliance 
^with O. 22, R. 3: Bhikg,ji v. Purshotlam 
,(3), Musala Reddy v. Ramayya (4) and 
\ihdul Rahim v. Shahab-ud-Din (5). 
jBut that question does not arise in this 
lease, for there is no evidence that if 
Ahamadulla had been informed that the 

( 1 ) [1 8 ^ "ie" aiT T il r= (T 894 ) a 7 w. n. 22. 

(2) [1908] 30 All. 117=5 A. L. J. C2=(1908) 
A. W. N. 41. 

(3) [1886] 10 Bom. 220. 

(4) [1900] 23 Mad. 125=9 M. L. J. 313. 

(5) [1920] 1 Lah. 481^55 I. C. 883. 
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application was to he made lie would not 
have been willing to join in it. That 
contention, therefore, fails. 

The learned advocate on behalf of thQ 
appellants further urged that, even assum- 
ing that tliat is so, under 0, 22. R. 5 the 
trial Judge erroneously decide*! the issue 
as to whether Ahamadulla was the son of 
Abdul Majid, and, inasmuch as the lear- 
ned District Judge has found that that 
erroneous finding did not affect the deci- 
sion of the case within S. 105, Civil P. C., 
the failure on the part of Ahamadulla 
either himself or through his brothers to 
join in the application under 0. 22, R. 3 
was not fatal to the proceeding. Now, it 
has been held that “ affecting the deci- 
sion of the case ” within S. 105 means 
“ affecting the decision of the case ” on 
the merits”:(Sai/7na Bibi v. Madhufsudan 
(6) and cases therein cited), and the lear- 
ned advocate for the appellant contends 
that inasmuch as this error on behalf 
of the learned trial Judge did not affect 
the decision of the case on the merits, the 
appeal has not abated. The answer to 
that contention appears to be that any 
“error defect or irregularity in any order” 
under S. 105 (l) has been held to mean 
an error, defect or irregularity in law or 
procedure and not an incorrect finding of 
fact: Sankali v. Murlidhar (1) and Bala- 
bai V. Ganesh (8). In this case, however, 
the error which the learned trial Judge 
made was that he arrived at an erroneous 
conclusion of fact and, therefore, in our 
opinion, S. 105 does not apply. This con- 
tention also fails. For these reasons, in 
our opinion, the appeal fails and must be 
dismissed with costs. 

A.L./r.K. Appeal dismissed. 

~e) A.iTR. 1925 Cal. "766=52 Cal. 4?'^ 

(7) [1890] 12 All. 200. 

(8) [1903] 27 Bom. 162=4 Bom. L. R. 980. 
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B. B. Ghose and Bose, JJ. 

Kinu Sundari Devi — Appellant. 

V. 

Narendra Nath Mukerj et^^Be^pondent. 

Appeal No. 426 of 1926, Decided on Is^ 
Juno 1928, from original order of Dist- 
Judge, Hooghly, D'- 23rd July 1926. 

Guardians and Wards Act, S. 45 (I) 
Guardian appointed — Minor being in custody 
of third person — Order under S. 12 (1) 
cannot be passed— Order under S. 25(1) is a 
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proper course In the absence of such order 
no fine can be imposed. 

Whore a guardian of a minor is appointed 
buj the niinor is in custody of a third person, 
uo direction can bo made under S. 12 (1) of the 
Act. The proper course is to direct the third 
person to compel the minor to return to th' 
custody of her guardian in obedience to an 
order under S. 2o (1). In the absence of such 
an order an order imposing a fine on the third 
person is not correct. 23 C IJ 

Xruida Gopal Banerjee — for Appellant. 

Bromntha Nath Mitter and Hari Cha- 
ran Banerjee — for Respondent. 

Judgment. In this case the appel- 
lant was directed to produce a niinor in 
Court. The minor was according to the 
Judge’s judgment a young woman of 20 
years of age. Apparently she wanted only 
a^ few months to attain her majority. 
Under such circumstances it seems rather 
difficult to ask an old lady like the appel- 
lant to produce tliat young woman in 
Court. It is also doubtful whether tlie 
Judge had power to make an order under 
S. 45 (1), Guardians and Wards Act to 
^direct this third person to produce the 
^minor in Court. No direction was made 
under S, 12 (1) of tlie Act, and apparently 
as a guardian for the person of the minor 
w%as appointed no such order was com- 
petent. The learned Judge of course 
jcould direct the grand-mother to compel 
Ihe minor to return to the custody of her 
jguardian in obedience to an order S.25(l) 
,of the Act, but the learned Judge refused 
to make an order under S. 25 (1). 

Under these circumstances the order 
imposing a fine on the maternal grand- 
mother does not seem to be correct. That 
order of the learned Judge is, therefore 
set aside and the fine, if paid, will be re- 
funded. Barring that order the observa- 
tion made by the learned Judge in his 

judgment cannot be taken exception to in 
any way. 

We make no order as to costs in this 
appeal. 

Order set aside. 

A. I. R. 1929 Calcutta 28 

Mitter, J. 

Naresh Chandra Basu — Plaintiff — Ap- 
pellant. 

V. 

Hayder Sheikh Khan and others — De- 
fendants — Respondents. 

Appeal No. 1269 of 1926, Decided on 
7th September 1928, from the appellate 
decree of the Sub- Judge. Zillah Jessore 
II/- 29th January 1926. 
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(a) Landlord and Tenant— Rent— Suit for, 
against some heirs of a Muhammadan tenant 
lenancy i$ not properly represented. 

A Muhamadan died leaving behind him sis 

heirs. In regard to the land hold by him a 

rent suit was instituted against some of tho 
heirs, 

HrW: that the defendants could not repre- 
sent all the heirs: A.I.R. 1921 Cal. 584. DUt. 

( ) ivil P. C., S. 100 — Whether tenancy 
was properly represented is a question of 

whether the tenancy was 
1 r O'- «ot is a question of 

fact and It IS nob permissible to a Court sit- 

interfere with that 
finding where both Courts below arrive at it 

consideration of evidence before 
^ [P30C1] 

(c> E)ectmenl— Cosharer— Suit to elect 
trespasser- Cosharer can recover possession 
or nis share only. 

Where a person who is entitled to a lesser 

share in a Land, brings a suit for ejecting a 
tro>,passer, he cannot got a decree for poss'' 5 - 
sion of the whole of the land, but is entitled 

extent of his 

wbnU 1^*5 can retain possession of the 

^ against a tres- 

pas^r. 12 All. .,l DUt. and Doe Hcllyer 

V. King, G E.t. 791, FoU. 3 ^ q\' 

(d) Civil p. c., o. 41, R. 33-Respondentl 

not appealing nor filing cross-objection- 

aTA*"*". S rant relief to them. 

f.-; u cross-objec- 

tion by the re.spondcnts. it is .still open to the 

appellate Court to make a decree which would 

oc proper in the circumstances of tho case. 

r> • ^ [P 31 C 1] 

Biresuar Bagchi~iov Appellant. 
Gopendra Nath Das— hr Respondents. 

Judgment.-This is an appeal by the 

pla.ntief and arises out of a suit for a de- 

c aration of his tenancy right in the dis- 

puted land and for recovery of possession 
Of the same. 

The facts of the case lie within a short 
compass. The defendants who are two 
in number and their cosharers had an 
occupancy holding which carried an 
annual rental of Rs. 10-4-0 under Nitya- 
mani Basya who sued the defendants 
Erfen Bibi, Asirennessi Bibi, Chandjan 
l3ibi who are her tenants and whoso 
names are allegefl to be recorded in the 
s lensta of Nityamani for arrears of rent 
in respect of the said holding, ob- 
tained a decree in that rent sui't (No. 

1 J17 m 1919) and executed the same in 
Kent Execution Case No. 474 of 1922; 
the plaintiff purchased the holding in exe- ' 
cution of the said decree on 12th Septem- 
ber 1922; the defendants were living on 
the disputed land by the erection of huts 
and in Falgun 1329 the plaintiff called 
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oa them to give up possession of tlie land 
by removing the huts therefrom but the de- 
fendants refused to vacvte. Hence this suit. 

The defence of defendant 1 substan- 
tially is that the decree and the sale re- 
ferred to in the plaint, are not rent 
decree and rent sale as all the persons 
having an interest in the siid holding 
were not parties in the rent suit brought 
by Nityamani and that consequently 
only the right, title and interest of those 
persons, who are parties to the rent suit, 
passed by the sale. 

It is common ground that the disputed 
holding belonged originally to one Bazavi 
Sheikh, father of the defendants who 
died leaving behind him the defendants 
Tomez and Adam and Kadam and Gopal 
Sheikh, his four sons, and two daughters 
named Arfemassa and Masirunnessa Bibi 
as his heirs. It has been' found that 
Garaz Bibi, the widow of Gopal, and the 
sisters of the present defendants were 
not impleaded in the Rent Suit No. 1217 
of 1919. The Munsiff found that the 
persons who were defendants in the Rent 
Suit No. 1217 of 1919 did not represent 
the entire holding of Rs. 10-4-0 in the 
books of Nityamani Dasya. The Munsiff 
found further that none of the two defen- 
dants has got any subsisting title to the 
disputed land. He accordingly decreed the 
plaintiff’s suit declaring his title to 
67/bOth share in the disputed land 
and he directed that plaintiff do re- 
cover possession of the said undi- 
vided share with persons owning the re- 
maining 23/80th share in that land. 

An appeal was taken by the plaintiff to 
the Court of the Subordinate Judge of 
Jessore against the decision of the Mun- 
siff and the learned Subordinate Judge 
affirmed the decision of the Munsiff sub- 
ject to this modification that plaintiff 
will recover possession of 57/80th share 
in the land in suit jointly with the de- 
fendants. The lower appellate Court 
found that the decree in the rent suit was 
not a rent decree, that not only the per- 
sons mentioned by the Munsiff were not 
included in the rent suit but also Junmat, 
the son of Gopal, was not impleaded in 
that case. The appellate Court found 
that persons who were parties to the rent 
suit did not represent the tenancy and 
the sale was not a rent sale. 

The plaintiff has appealed against the 
decision of the Subordinate Judge to this 
Court and three grounds have been taken 


in su))port of this appoxl ; there 

his not been a proper delennin ition of 
the question of represoritut ion of (he ten- 
ancy in the rent suit by the persons who 
were parties to tliosime; (iij that as the 
plaintiff obtained syinholicil ])ossessioii 
through Court on 3rd Fel>ruu■^ 1923. 
against the defen<lant that possession is 
equivalent to actual i)jssessioii us against 
them and the defendants wlio do not 
pretend that they have any manner of 
right to the disputed property after the 
sale cannot resist eviction; (iii) that as 
there was no appeal by the defend ints to 
the lower appellate Court, the Subordi- 
nate Judge was in error in modidng the 
decree of the Munsiff by directing joint 
possession of the plaintiff with the defen- 
dants to the extent of their 57/80th share. 

With regard to the first ground taken, 
the argument of the appellant is put in 
this way. It is true that the question 
as to whether the persons who are par- 
ties to the rent suit of 1919 represented 
the tenancy or not is in one sense a ques- 
tion of fact, but at every point in the 
process of reasoning considerations of 
law have to he regarded, and consequently 
the finding that there was not a proper 
representation of the tenancy could not 
be accepted as final: see Hyder Khan v- 
Secry of State ii). The following ele- 
ments which were necessary to be con- 
sidered in determining the question of 
representation w’ere not taken into ac- 
count by the lower appellate Court, (i) 
tlie settlement proceeding under Chap. 10, 
Bengal Tenancy Act, shows that persons 
against whom the rent suit was insti- 
tuted were the persons who are recorded 
as tenants of the holding in the finally 
published Record-of-Riglits; (iij no step 
had been taken by the heirs of Bazari 
Sheikh who were not made parties to the 
rent suit to set aside the decree of sale; 
(iii) that no proper weight has been at- 
tached to the circumstance that Erphan 
Bibi and the other sisters of the de- 
fendants were not in possession of the 
disputed holding at the time o/ the rent 
sale; (iv) the endorsement on tlie back of 
the writ of delivery of possession shows 
that symbolical possession was delivered 
to the plaintiff as against the defendants 
and the Court of appeal below is in 
error in finding notwithstanding this en- 
dorsement that symbolical possession was 

(1) [lyOUj 36 Cal. 1=1 I. C. l82=:i5T. A. 19.3 
(P.C ). 
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not delivered; (v) it has not been hinted in 
the present litigation that the arrears 
claimed in the rent suit were not due in 
fact or that the decree was erroneous or 
otherwise unjust in any particular. It is 
further said that the question as to whe- 
ther the tenancy was not adequately re- 
presented in the rent suit and that the 
decree made therein did not operate as a 
rent decree has not been tested with re- 
ference to the considerations of the five 
matters just referred to. In support of 
this contention reliance has been placed 
on the decision of the Judicial Committee 
of the Privy Council in the case of Gan- 
pat V. Bindubashini (2), and on the deci- 
sion in the case of Sarat Chandra v. Bhi- 
babati (3). 

On the other hand it is argued for the 
respondent that as Exs. 3 and 3-A show 
that the recorded tenants are the persons 
against whom the decree was obtained 
and Ex- B shows that the defendants Jul- 
mat and Erfan are the tenants, the land- 
lord knew at some point of time that 
Julmat, son of Gopal, was interested in 
the tenancy and that Nityamani knew 
that there were tenants other than those 
against whom the rent decree was ob- 
tained. It is pointed out that the Record- 
of-Rights have not been filed in the case. 
It is also urged that the name of the ori- 
ginal tenant Bazari Sheikh appeared in 
the sherista of Nityamani so that it is 
not a case where the names of the persons 
who were parties to the rent suit were re- 
corded as tenants in the sherista of Nitya- 
mani so that it could not be said that the 
suit was brought against the recorded te- 
nants. It is strenuously urged that the 
questions as to whether the tenancy was 
^equately represented or not is a ques- 
tion of fact and it is not permissible to 
me sitting in second appeal to interfere 
with the said finding. 

After giving ray most anxious consi- 
deration to the case I think the conten- 
tion of the respondent must prevail. Both 
the Courts below have concurrently found 
on evidence before them that the parties 
bo the rent suit did not adequately repre- 
sent the tenancy and by this finding of 
fact I am bound in second appeal. It is 
not said that there was n.o proper evi- 
dence before the lower appellate Court to 
sust ain the finding on this part of the 

(2) A. I. R. 1920 P. 0. 1=47 Cal. 924=47 I.A. 

91 (P, C.). 

(3) A. 1. R. 1921 Cal. 584. 


case. I am unable to see how the defen- 
dants can be estopped from contending 
that the decree was not a rent decree or 
that the sale was nob a rent sale. In the 
case in Sarat Chandra v. Bihhahati (3), 
the sale was not set aside for a number 
of years. Ram Narayan and Lakshmi 
Narayan the two brothers of Tara Prosad 
were joined as defendants. The interest 
of Ram Narayan as a cosharer of the te- 
nancy was identical with that of his 
nephews. The evidence showed that the 
defendants were aware of the suit, the 
decree and the execution proceedings. 
Although many years elapsed since the 
decree was made and the sale was held, 
no endeavour had been made to reopen 
the proceedings. In those circumstances 
the Court held that there was an adequate 
representation uf the tenancy in the rent 
suit. The facts of this case are not simi- 
lar to those of the present. Here the 
family is a Mahomedan family and it 
could nob be said that the brothers and 
sisters were members of the same family. 
The first ground, therefore, taken by the 
appellant, fails. 

In support of the second ground reli- 
ance has been placed on the decision of 
the Judicial Committee of the Privy 
Council in the case of Sundar v. Parbati 
t4), and it is argued on the authority of 
that decision that the plaintiff being a 
cosharer to the extent of 67/80th share 
are entitled to evict the defendants who 
are mere trespassers. An examination of 
the case before the Judicial Committee 
will, however, show that in that case the 
widows were in lawful possession of the 
property of their deceased husband and it 
was held that they have an estate or in- 
terest therein in respect of their posses- 
sion notwithstanding that under an adop- 
tion or a will by the deceased husband a 
preferable title thereto might exist. It 
was said by their Lordships that they (the 
widows) were entitled to maintain their 
possession against all new-comers except 
the only person who can plead a prefera- 
ble title but as the possible claimants 
were not in the field each of the widows 
could divide the joint estate between 
them. This case is no authority for the 
proposition that whore a plaintiff brings 
a suit in ejectment he can get a decree 
for possession of the whole of the lands 
from which he seeks ejectment although 

” (4) [1890] 12 All. 61=16 I. A. 186=5 Sari 
448 (P. 0.). 
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he may be entitled to a lessor shire 
in the said lands. All that the case 
decides is that a cosharer of joint pro- 
perty can maintain possession of tiie 
whole of the joint property as against a 
trespasser. Keference has also been made 
to Art. 343 of Freeman on Co-tenancy and 
partition in which the author states that 
a cosharer of joint property can recover 
possession of the whole of the joint pro- 
perty from a trespasser and not merely to 
the extent of his share therein. But the 
same learned author points out that there 
is a respectable body of authority even in 
America, the opposite way and it is held 
in some of the States that a cosharer can 
only recover joint possession even as 
against the trespasser to the extent of his 
share in the joint property. The true 
rule is laid down in the decision in the 
case of Doe Hellyer v. Kin^ (5), where 
B.aron Parke said that a tenant-in-com- 
mon is entitled to recover possession as 
against a trespasser only to the extent of 
his share. This was the view which was 
adopted by the majority of the Court. 
Biron Parke said: 

“ I'.ara, thersfore, of opinion, that the lessors 
of the plaintiff being tenants-in-common with 
other persons are not entitled to a verdict for 
the whole of the premises though they might 
recover less.” 

Baron Parke and Baron Alderson took 
a view different from Baron Platt who 
said; 

“Now a tenant-in-common is the owner of the 
whole estate in common with his co-tenauts; 
therefore a.s soon as ho has proved his right to 
the possession iu common with others and 
that the defendant having no such right is a 
wrong-doer as against him, he is, in my 
opinion, entitled to a general verdict for the 
purpose of recovering possession of the whole.” 

The view of Baron Platt is the view 
contended for by the appellant but as 
Baran Platt was in the minority the ap- 
pellant cannot rely on his view as his opi- 
nion did not prevail. 

In this view I think the second ground 
taken fails and the lower appellate Court 
was right in granting a decree to the plain- 
tiffs for joint possession with the defen- 
dants to the extent of the plaintiffs’ 
67/80th share. 

I now proceed to deal with the third 
ground. Although there was no appeal 
by the defendants it was open to the 
lower appellate Court to make a decree 
which would be proper in the circum- 
stances of the case under O. 41, R. 33, 
C^ il P. C. T he decree of the Munsif 

(5) [1851] 6 Ex. 791=20 L. J. Bx. 301. 


directing that plaintitl should have joint 
possession with the otlier cosh irers who 
were not parties to tlio suit does not 
seem to be in accordance with law. The 
lower appellate Court has put the decree 
in the right form. Tiiere is no substance 
in this ground also. 

All the grounds fail and the appeal will 
be dismissed with costs. 

W . s . / R . K . Ap pea I d IS ?n i ssed . 
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Mukerji, j. 

Taser A/ondn/— Defendant— Appellant 

v. 

Prokash Chandra Mukherjee and 
others — Plaintiff and Defendants — Res- 
pondents. 

Appeal No. 1984 of 1925, Decided on 9th 
February 1928, from appellate decree of 
1st Sub-Judge, 24.Parganas, D/- 1st Mav 
1925. 

Bengal C«s Act (9 of 1880). S. 20(b)- 
Kent fixed in paddy — Sum mentioned in cess- 
return as price of paddy— Suit to recover 

paddy is not suit for rent and 

ZO doe5 not Apply* 

Where the real rent is a fixed quantity of 
paddy, the sum of money eulored in ces.s-re* 
turn is not the rent itself but what is consi- 
dered the fair value of the paddy dcliverabb 
as rent. A suit, therefore, to recover certain 
arrears of paddy or its value at a particular 
rate is not a suit for rent and the entry of the 
sum in the return is not a bar au'd S 20 
has no application : 2 P. L. J. 617, flcl. 
on 2 P. L. J . 6.53, IteJ. [b» 32 (3 2 ] 

Probodh Kumar Das— for Appellant. 

Narendra Nath Mitra—{or Respon- 
dents. 

Judgment. This appeal arises out of 
a suit which was instituted by the plain- 
tiff to recover arrears of rent for the 
years 1325 to 328. The plaintiff’s case 
was that the defend.infs held 8 bighas 
2 kottas of land under them at an annual 
rental of 14 aris of paddy. He alleged 
that rent for tlie period covered by the 
suit had not been delivered notwithstand- 
ing demands and, therefore, he prayed for 
recovery of Rs. 360 being the total amount 
calculated at tiie rkte of Rs. 5 per ari of 
paddy together with cesses and damages. 
The defendants contended that the rent of 
the holding was Rs. 21 and that in any case 
the plaintiff was not entitled to recover 
at a rate in excess of the said rate of 
Rs. 21 as that was the rate mentioned in 
the Road Cess Return w'bich the plaintiff 
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hill filed under the provisions of the Cess 
Act 9 of 18S0. The trial Court decreed 
tile suit at the annuil jaina of Rs. 21 only 
together with cesses and damages at the 
rate of 25 per cent. Tlie learned Subor- 
dinate Judge on appeal has reversed that 
decision and cilculating the junce of Id 
aris of paddy at the rate of Rs. 2 he has 
arrived at a certain figure on which he 
has added the cesses at G pies per rupee 
and damages at 25 per cent and has thus 
enhinced tlie decree that was passed by 
the trial Court. The defendants have 
then preferred this second appeal. 

The contention that has been urged in 
support of this appeal is that the learned 
Subordinate Judge has been in error in 
enhancing the amount of the decree of the 
trial Court, because the plaintiff is pre- 
cluded from suing for or recovering at any 
higher rate than what is mentioned in 
the cess return. The learned Subordinate 
Judge lias found that the annual rent of 
the holding had not been changed at any 
time and has pointed out that it w'as no- 
body’s case that it had undergone any al- 
teration. He has observed further that 
the prohibition contained in CL (b) of 
S. 20, Cess Act, does not apply, because it 
is difficult to say that the paddy rent of 
14 aris is higher than the money rent of 
Rs. 21 and although in the present suit 
the plaintiff's claim was laid at Hs. 70 
for 14 aris of paddy, per year, still as the 
price of paddy varies from time to time 
though the plaintiff would get rent at a 
higher rate than Rs. 21 in this suit, it does 
not follow that if in any particular year 
when the price of p.xddy goes down the 
plaintiff' would not got a less amount for 
rent in that year. The appellants con- 
tend that the decree passed by the Subor- 
dinate Judge is unsustainable in view of 
the clear prohibition contained in CL (b) 

S. 20, Cess Act. 

The section says ; 

"Every holder of an estate or tenure in res- 
pect of which a return has been made as re* 
quired by this chapter shall be precluded from 
suing for or recovering rent at any higher rate 
than is mentioned in such return for any 
land, holding or tenure included in such re- 
turn, unless it be proved^hat the rent of such 
land or tenure has been lawfully enhanced 
subsequently to the lodging of such return. ** 

There being no suggestion that there 
has been any enhancement of rent subse- 
quent to the lodging of the return by the 
plaintiff in the present case the prohibi- 
tiorr contained in S. 20, Cess Act, will un- 
questionably operate as a bar, if the 


section itself cm at all be held to be ap- 
plicable to the present case. 

On behalf of the defendants-appellants 
it is contended that the plain words of 
S. 20, Cess Act, cover the present case. 
On behalf of the plaintiff-respondent it is 
said that the section does not apply and 
reliance is placed in this behalf on the 
decisions of the Patna High Court in the 
cases of Upendra Lai v. iloti Thakur (l) 
and Ram Gohind v. Thakur Dyal (2). 
In the for.iier of these two cases Chamier, 
C. J., said : 

It appaars to me to be impracticable to 
apply S. -JO (b) to such a suit as this. Strictly 
spo.ikiiig the plaintiffs are not suing for rent at 
all but lor compensation, and what they eii* 
terei in their return was not the rent but the 
annual value of the whole or part of an estate. 
The rate of rent which they were entitled to 
recover when they made their return was, and 
now is, not any sura in cash, but one half o 
whatever thoir share may be of the produce of 
holding. The reference' in the latter part of 
Cl. {b), S. -20 to the enhancement of rent 
suggest that the clause is intended to apply 
only to cash rents.,” 

This was, no doubt, s.aid in a case rela- 
ting to a bhaoli batai holding in which 
the rent is an indefinite quantity of pro- 
duce which varies from year to ye.u* and is 
fixed at half the produce of each year and 
in respect of which, under S. 4 of the Act, 
the money value representing the price of 
produce deliverable calculated on an aver- 
age taken for three years is to be put down 
in column 5 of the return. But it having 
been found in the present case that tlie 
real rent is a fixed quantity of paddy, 
Rs. 21 that was entered in column 5 was 
not the rent itself but what was consi- 
dered the fair value of the paddy deliver-| 
able as rent. The suit strictly speaking' 
is not a suit for rent. The entry, there-' 
fore, in my opinion, is not a bar, and to ai 
case such as the present S. 20, Cess Act, 
has no application. 

The view taken by the Subordinate 
Judge, in my opinion, is correct and the 
appeal is accordingly dismissed with 
costs. 

Appeal dismissed. 


(1) [1918] 2 Pat. L. J. 617=2 Pat. L. W. 35= 
41 I. C. Cl=.(1918) P. H. C. C. 1G6. 

(2) [1918] 2 Pat. L. J. 653=43 I. C. 501= 
Pat. L. \V. 41. 
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SUHRAWARDY AND CaMMIADE, JJ. 
Nitd<Jea Mills Co., Lt'l. — Dafen^-xat 1 

— Appallant. 

V. 

Si dhesu'O y Chatter jeo a’li others — 
Piaiotiti an 1 Dafendaats — RasponJents. 

Appeal No. 1433 of 1927, and Civil 
Rule No. 23 (S) of 1923, Decided on 8th 
May 1923, from appellate decree of Ist 
Addl. Dist. Judge, Zillah 24-Parganas, 
D/- 30th April 1927. 

^ (a) Civil P. C., S. 9— Municipality act- 
ing ultra vires — Civil Court can interfere and 
grant relief to aggrieved party. 

If the Municip.\lity acted ultra vire*;, the 
civil Court has the power to interfere as al.so 
the power to grant proper relief to the aggrie- 
ved party. This is the principle on w.iich 
civil Courts interfere with acts of public bodies 
such as Municipalities, created by statutes : 27 
cal. 810, FoU. [P 34 C 2J 

(b) Bengal Municipal Act. S. 34 — Scope. 

The power of the Commissioners to transfer 
lands including roads <kc.. must be exercised 
for the purposes of the Ac, namely, the im- 
provement of the Municipality. [P 3) C 2] 

(c) Bengal Municipal Act, S. 34 — Greater 
portion of road in question being closed and 
becoming useless to general public — Remain- 
ing email portion useful only to plaintiff — 
Municipality selling this portion of the road 
c^SArding it as no longer required for pur- 
poses of Act cannot be said to have acted 
beyond power. 

The road in question as a road had become 
useless to the general public. The greater por- 
tion of it had been closed and was of no use. 
only a small portion still remained. It could 
only be used by the pl.iintifi and votaries of the 
temple to which it lei. 

Held : that in these circumstances Muni- 
cipal Commissioners cannot oe said to have 
acted beyond the power vested in them by the 
law in regarding this portion of ‘the road as no 
longer required for the purposes of the Act and 
soiling it. They did not cortainly do some- 
thing prohibited by law or inconsistent with 
the Act. CP35C23 

^ (d) Interpretation of Statutes — Though 
an Act may be construed with reference to 
another when pari materia, absence of ex- 
press provision in one does not imply inten- 
tional omission in other — The Act must be 
construed within four corners 

Though it may be permissible to construe au 
Act with reference to another Act when they 
are pari materia, the absence of an express pro- 
vision in one does not necessarily import in- 
tentional omission in the other without clear 
words to that effect. The Act, as it stands, 
must be construed within its four corners. 

[P 36 C 1] 

(e) Bengal Municipal Act, S. 34 — Com- 
missioners can stop or divert or dispose of 
road for purposes of Act. 

Thera is nothing in the Act which prohibits 
the Commissioners to stop or divert a road or 
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to dispose of a roid. Tli> only limit.Uioii to 
their power given by the Act is tint cb*v must 
exercise such power only fur the purposes o: the 
Act : 1 All. 657, Foil. : 2 L'al. 42>, F,>ll. 


J V- 


(f) Bengal Municipal Act, S. 34— Amend- 
ment of S. 30 in 1394 empowered Commis- 
sioners to dispose of roads — They have how- 
ever no such power over bridges, tanks, ghats 
etc., even now, since the soil under them is 
not their property— Bengal Municipal Act, 
S. 30 as amended. 


B3fore the amaiidnnnt of 1334 the Cominis- 
sioners had no power to dispose of the roads 
but since the amandmant they have obtained a 
proprietary right over the roads, bv becoming 
owners of the soil and can now dispose of the 
roids. But they cannot even now dispose of 
bridges, tank.s, ghats etc., because they h,ive no 
proprietary right over the soil bane.uh them. 

C 3^0 \ \ 

fg) Bengal Municipal Act, S. 34— “Land 
includes roads. 


There is no sufficient reison why the ordi- 
nary signiacance of the word “lana*' .should be 
abridged by excluding roads only. [P 35 C Ij 

^ (h) Easement — Right of way — Houses on 
both Sides of public road except temple built 
by plaintiff's ancestor, acquired by defen- 
dants — Defendants including road in their 
mill compou.ad leaving separate passage for 
plaintiff to reach temple — Plaintiff has no- 
absolute right of passage over road. 

There was a rotd called Ridhaballav Road 
leading from Ferry Fund Road westward to 
the Hooghly ; there were houses on both sides 
of the road all of which except the temple built 
and dedicated by one of plaintifi's ancestors, 
were acquired by the defendant company and 
they erected at great cost a jubo mill which 
they were working. The Municipality sold the 
whole of Radb-aballav Road to the djfoiidaut 
company who included it in their mill com- 
pound by a boundary wall. The dispute was 
with regard to the portion of Radhaballav 
Road from the temple to Ferry Fund Road. 
The Municipility finding it probably not 
worthwhile to maintain this portion of tbs 
road sold the entire road to the mills. In 
order to allow the- plaintiff to reach the temple- 
a separate passage was given to the plaintiff by 
the mill. 


Heli : that the plaintiff had no absolute 
right of passage over the road. [P 34 G Ij 


B. C. Milter and Probodh Chandra 
Chatterjee — for Appsliant. 

Naresk Chandra Sen Gupta, Mriitun- 
joy Chatterjee, Biraj Mohan Hoy, Panna- 
Lai Chatterjee Santosh Kumar Bose and 
Prokash Chandra Pakrashi — for Respon- 
dents. 

Judgment. — This appeal arises out of 
a suit brought by the plaintiff-respondent 
against the appellant company and the 
Naihati Municipality for a declaration of 
the plaintiff’s right of way over a certain 
public road called Radhaballav Road and 
for other consequential reliefs. The- 
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plaint itt's case is that long ago a temple 
%vas built and dedicated by one of his an- 
cestors on Radhaballav R^ad, a little away 
from another public road called Ferry 
Fund Road connected by Radhaballav 
Road. The plaintiff further claimed ease- 
ment of necessity over the road. He 
sought for a further declaration that the 
act of the Municipality in closing up the 
road was ultra vires and also for a per- 
manent injunction restraining the defen- 
dants from interfering with his right of 
way over the ro.xd to reach the temple 
and for a direction on the appellants to 
remove obstructions put by them across 
the road. The facts are that there was a 
road called Radhaballav Road leading 
from Ferry Fund Road westward to the 
Hooghly , there were houses on both sides 
of the road all of which except the temple 
were acquired by the appellant company 
and they have erected at great cost a jute 
mill which they are working. The defen- 
dant Municipality sold the whole of 
Radhabulliv Road to the appellant com- 
pany who have included it in their mill 
compound by a boundary wall. The road 
from the Hooghly to tiie temple has been 
closed and there is no objection to this 
because the appellants have acquired all 
the lands on both sides of the road. The 
dispute is with regard to the portion of 
Radhaballav Road from the temple to 
Ferry Fund Road. The Municipality had- 
ing it probably not worth while to main- 
tain this portion of the road sold the 
entire road to the mills. In order to 
allow the plaintiff to reach the temple a 
passage was given to the plaintiff by the 
appellants of which we will speak later. 

The defence of the appellants and of the 
Municipality is that in the exercise of the 
power vested in the Municipality under 
the law it has transferred this road to 
the appellants that the plaintiff has no 
absolute right of passage over it and that 
the parage given by the appellants to 
the plaintiff is sufficient for the purpose. 

The trial Court found for the plaintiff on 
all the points on which he based his 
title to the road, and held that the Muni- 
cipality had no right to sell the land to 
the mill ; and further that the plaintiff 
had an easement of necessity over the 
road. The lower appellate Court con- 
firmed all these findings but in view of 
the decision of the Allahabad High Court 
in Fazal Hag v.Maha Chand(l) thought 

(1) 11876] 1 All. 657. 
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that the plaintiff should be given a pas- 
sage in lieu of the road and the passage 
proposed by the appellants from Ferry 
Fund Road to the temple almost diagon- 
ally across the appellant’s lands would 
suit but that it should be walled up on 
both sides by the appellant without the 
gate put up by them at the head of the 
passage. In this view the learned Addi- 
tional District Judge passed a decree to 
the effect that the appellant company 
should remove their gate from the passage 
keeping an intermediate space of at least 
SIX feet in width and should wall it up on 
both sides. If they failed to do so in a 
fortnight the plaintiff would be at liberty 
to execute the decree and to have the old 
Radhaballav Road reopened on demolish- 
ing the company's boundary wall and to 
have access to the temple by that road. 
This order to a certain extent, makes 
our position easy and leaves us to con- 
sider what should be the proper order 
passed in the circumstances of the present 
case. But as the lower appellate Court 
has confirmed the views of the first Court 
on the questions of law raised which have 
been pressed before us by the learned 
advocate for the respondents it is neces- 
sary to examine them in brief. 

It 13 argued in the first place that the 

Alunicipality lias no p..»wer under Act 3 of 

1884 to sell the road to the appellants. 

ilie learned counsel fur the appellants 

has, on the other hand, broadly contended 

that the Court has no power to question 

the discretion of the Municipality in this 

matter. This contention should not be 

acceded to for if the Municipality has 

acted ultra vires the civil Court has the 

power to interfere as also the power to 

grant proper relief to the aggrieved party 

This is the principleon which civil Courts 

interfere with acts of public bodies, such as 

Municipalities, created by statutes There 

are numerous cases on this point but it 

IS enough to refer to Kameshwar Per shad 

V Chairman of the Bhabua Muniou 
pahty (2). 

Now with regard to the Municipality 
selling the road to the appellants it is 
contended on behalf of the respondents 
that no such power is vested in the Muni- 
cipality whereas it is argued by the ap- 
pellant that the act of the Municipality 
was within the law. Under S. 30, Bengal 
Municipal Act 3 of 1884 all roads includ- 
^(^“[1900] 27 Cal. 849. 
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ing the soil have been made to vest and 
belong to the Commissioners of the Muni- 
cipality. Tbe words “including the soil” 
were introduced by Act 4 of 1894. The 
section, as it now stands means that the 
roads together with the sub-soil belong to 
the Municipality and so do all bridges, 
tanks, ghats etc., but not the soil under 
them. Under S. 34, the Commissioners 
are empowered to sell, let, exchange or 
lOtherwise dispose of any land not required 
dor the purpose of this Act. Before the 
[amendment of 1894 it would appear that 
the Commissioners had no power to dis- 
pose of the roads and after the amendment 
it would equally appear that they have 
obtained a proprietary right over the 
jroads. Now the question is whether the 
'word “land” as used in S. 34 includes 
roads. The learned advocate for the res- 
pondent has strenuously argued that 
land” in S. 34 does not include road but 
means lands other than roads which be- 
long to the Municipality. We are unable 
to agree with this interpretation of the 
law. Land has not been defined fully in 
the Act but in S. 6 (5) it is said to in- 
clude the benefits arising out of the lands 
etc. This definition does not help us very 
much in determining whether the word 
land” as used in S. 34 includes road and 
the soil. There does not appear to be 
sufficient reason why the ordinary signifi- 
cance of the word “land” should be ab- 
|ridged by excluding roads only. The am- 
ending Act of 1894 left S. 34 which is 
reproduction of S. 34 of the Act of 1875 
and of S. 13 of the jVct of 1864 untouched, 
but widened the rights of the Commis- 
sioners over roads without any reserva- 
tion. In the old Acts of 1864 andT875 only 
the surface of a road vested in the Com- 
missioners and, therefore, the .view was 
rightly held that under the old law the 
Commissioners had no power to dispose of 
Dr transfer a road as it may now be main- 
tained that they have no such power over 
bridges, tauks &c., the sub-soil of which 
does not vest in them. 

This brings us to the next question as 
to whether the land, assuming it to in- 
clude road, was disposed of as it was no 
longer required “for the purpose of this 
Act.” If it was, then the civil Court has 
no right to challenge or investigate into 
the propriety of the Commissioner’s ac- 
tion. If it was not, then, however rea- 
'Sonable the act of the Commissioners 
anight appear, the Court would declare 


sucli act illegal an 1 ullia viios. Now 
“the purpose of tlio .Vci" is not, dohned in 
the Act itsell l)ut some indication as to 
what the purposes ot the .let aie may be 
gathered by a reference to 8. 69 o| tno 
Act which details some of the olqects to 
whicli the Municii)al fund may bo de- 
voted. After indic.xt-ing some oi the heads 
on which tlie Municipal funds may be ex- 
pended, Cl. (17) of the section, says 
“generally, to carry out tlie purposes of 
the -let. This does not bring us very 
much nearer to what "the ])urposes of tlie 
Act” means. In Cl. (3), S. 69 it is again 
said that the Commissioners may do all 
things, not being inconsistent witli this 
Act, which may be necessary to carry 
out the purposes of this section. The 
purposes of the Act must be the pur- 
poses for which the Municipalities in the 
mufussil are created. The preamble to 
Act 3 of 1864 which may be taken to 
be the e.xrliest Act relating to mufussil 
Municipalities runs in these words : 

" An Act to provide for the appointment of 
Manicipal Commi.ssioners in towns and other 
places in the Provinces under the control of 
the Lieutenant Governor of Bengal and to 
nr.rkc better provision for the Conservanevj 
Improvement and Watching thereof, and for 
the levying of rates and t.ixcs therein.” 

The objects therein mentioned may be 
taken to be the i)urpases for which the 
Municip ilties cime into existence. Tlxe 
power of the Commissionexs to transfer 
lands including roads &c., must, therefore 
be exercised for the improvement &c. of 
the Municipality. Now, in the present 
case we find that Exdhaballav Road as a 
a road had become useless to the general 
public. The greater portion of it had 
been closed and was of no use, only a 
small portion still remained from the 
temple to Ferry Fund Road. It can only 
be used by the plaintiff and votaries of the, 
temple. In these circumstances we can-' 
not say that tlie Municipal Commissionersj 
were acting beyond the power vested in| 
them by the law in regarding this por-i 
tion of tlie road as no longer required for, 
the purposes of the Act and selling it to, 
the appellant. They did not certainly do| 
something prohibited by law or inconsis-' 
sent with the Act. 

It has again been argued that no Muni- 
cipality has the power to close or divert 
a road. If we are right in our view that 
the Municipality has the power to sell or 
dispose of a road under the law as it 
stands, it cannot be argued that it has not 


36 Calcutta 


Nuddea Mills Co. v. Sidheswaji -Chatterjee 


1929 


also the p^war to close or divert a road 
“ for the purpose of the Act.” la fact it 
was coaceied that it had such power in 
the Allahabad case oa which the Court 
below has relied. There is aa old case of 
this Court to which reference may be 
made in this connexion. In EDipycss v. 
Brojonath De (3) it was held that the 
Municipal Commissioners had no power 
under the law to stop or divert jiublic 
ways. Tliat decision was passed before 
the amending Act of 189d and therefore is 
not of much help to us. If it is of any 
authority at the present day it has to b'e 
reconsidered. The English Law relat- 
ing to highways is not of much assis- 
tance to us in construing a Bsngal Act. 
Under that law the soil beneath the road 
belongs to the owner of the land or to 
tlie owners of the lands on the two sides 
of the road. There is no enactment there 
which vests the subsoil of the highways 
in a local authority. But although under 
that law the local authority has not been 
expressly empowered to stor> or divert a 
road it can do so by observing certain for- 
malities mentioned in the Higliwavs Act 
of 1835. 

In Brojo Nath Das's case a re- 
ference was made to the Calcutta Muni- 
cipal Act. It was pointed out there that 
such power is vested in the Commis- 
sioners of the Calcutta Corporation, but 
as it was not expressly given by the Ben- 
gal Municipal Act to the Conmiissioners 
of the mufussil Municipalities, it must be 
held to have been denied them. The 
same reasoning has been adopted in this 
case but it seems to us that though it 
may be permissible to construe an Act 
with reference to another Act when they 
are pari materia, the absence of an ex- 
press provision in one does not necessarily 
import intentional omission in the other 
without clear words to that effect. The 
Act, as it stands, must be construed with- 
in its four corners. There is nothing in 
the Act which prohibits the Commis- 
sioners to stop or divert a road or to dis- 
pose of a road. The only limitation to 
their power given by the Act is that they 
must exercise such power only for the 
purposes of the Act. We cannot say 
that the sale of the road by the Munici- 
pality to the appellant was not in the 
proper exercise of the power vested in it 
by law. It was for the purposes of 
the Act, namely, the improvement of the 
- (3) C-isTG] 2 Cal. 42-5. 


Municipality and what the Commissioners- 
thought advantageous to it. 

Now, we are to consider the propriety 
of the pissage suggested by the Court be- 
low which must be provided to the res- 
pondeat for access to the temple. The 
passage which is suggested runs througli 
the mill area and the appellants agreed to 
It if they oould exercise control over it 
for the protection of the mill. In our 
opinion it is not a convenient passage 
even if the directions given in the decree 
of the lower appellate Court are accepted. 

1 1 . in place of the Radha- 

baliav Road a new road has been substi* 
Uited a little to the north called New 
Road as shown in the map. It seems to 
us that there can be no objection to ac- 
cess being given to the plaintiff from this 
road. The plaintiff-respondent maintains 
that he has the legal right to claim, ac- 
cess from the Ferry Fund Rjad. We 
think that he lias no such absolute rif’ht • 
but he is entitled to claim a reasonably 
convenient access to the temple. The ap- 
pellant before us has suggested a road 
opposite the temple running straight on 
the New Road which seems to us con- 
venient. This is objected to by the^ 
respondent on tbe ground that it is so- 
close to the septic tank. We are unable 
to determine the exact site of the passage^ 
and what directions should be given to- 
make it a convenient road for the plain- 
tiff and those people who have to visit 
the temple. 


muse accordingly send this case 
back to the lower appellate Court in order 
to determine what should be the proper- 
passage to the temple from the New Road 
and of what width it should be ; and also, 
directions should be given to make it a 

convenient passage. Whatever directions 
ai^ given should be to the Municipality 
winch IS liable to provide a suitable pas- 
sage to the plaintiff. 

As a result of the above observations, 
this appeal is allowed and the decree of 

the Court below is set aside and the case= 
IS sent back to the lower appellate Court 
m order that it might take into consider- 
ation all the circumstances of this case= 
and determine the alignment of the road 
as suggested above. Bach party will bear 
his ^sts so far. Future costs will be iru 
the discretion of the Court below. 

No order is necessary in the rule. 

d.B./r.k. .Appeal allowed.. 
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Rankin, C. J. and Mukekji, .T. 

Kamal Kumar Datta and anoihtr^ 
'Appellants. 

V. 

Nandalal Dubeij — Respondent. 

Letters Patent Appeals Nos. 30 and 31 
of 1928, Decided on i2th September 1928 
from appellate decrees of Mitter, J.’ 
D/-9th March 1928, in Appeals Nos. o54 
and 553 of 1926. 

(a) Landlord and Tenant — Person claiming 
to be permanent tenant must prove existence, 
nature and extent of interest granted to him. 

When rt person claims to hold land as a per- 
manent tenant, it is for him to prove the exist- 
ence, the nature and the extent of the interest 
which the owner of the full rights has granted 
to him. It is not the business of tho landlord 
to explain the possession, it is the business of 
the tenant to show that it leads to the in- 
ference of a permanent tenancy : 16 Cal. 2*23, 

Foil. [P 41 C 1, P 38 C 1] 

(b) Civil P. C., S. 100 — Proper effect of 
proved fact is question of law — Question 
whether tenancy is permanent is legal in- 
ference from facts. 

The proper effect of a proved fact is a ques- 
tion of law and the question whether a tenancy 
is permanent or precarious is a legal inference 
from facts and not itself a question of fact ; 
A. 1. R. 1927 P. C. 102, Foil.: 32 Cal 51 (KC.), 
Ref.: 8 Cal 060, not Foil: 3 Cal 696 and 25 
Cal. 896, (F.B.): Coyis. [P 39 C l] 

(c) Landlord and Tenant — Permanent ten- 
ancy — Inference based merely on facts bm. 
biguous in themselves is unwarranted in law 

« 

For the purpose of ascertaining tho ch.xractcr 
of the tenancy an inference based merely upon 
facts which are in themselves ainbigous or 
equivocal, in the sense that they are not neces- 
sarily referable to the existence of a permanent 
right in the tenant, is an inference which is 
unwarranted in law. [P 39 C IJ 

(d) Landlord and Tenant — Permanent ten- 
ancy — Presumption — Residence of tenant 
and his family for very long time without 
variation of rent rs by itself insufficient to 
hold that tenancy is permanent. 

Tho mere circumstance that tho tenant and 
his family have for a very long time been 
allowed to continue residing in tho same place 
without any variation in the rate of rent is a 
circumstance which by itself is an insufficient 
foundation for holding that tho tenant's right 
was permanent in its origin : IG Cal. 223 and 
A. I. R. 1925 Cal 309, Rel. on.: 34 Cal 002 
and 30 C. IK. N. 709, C'onv. [P 40 C 1] 

(e) Landlord and Tenant — Permanent ten- 
ancy — Land held for residential purposes — 
Absence of permanent structure is not evi- 
dence negativing permanency of tenancy— 
Existence of permanent structure is not un- 
equivocal fact for inferring permanent ten- 
ancy. 

Wboro land is held for residential purposes, 
tho absonco of permanent structures Is not to 


bo regarded as evideiioe negativing the per- 
manency of tho tenancy, lu-r caii it be laid 
down that the existence of perni.am nt struc- 
tures is the only unequivocal c-r vinanil iguous 
fact for tho purpose of an inference ui favour 
of the tenant : .4. I. R. 192.5 Cal. .'09, liil < n. 

[P 40 L’ 1. 2J 

(f) Landlord and Tenant — Prior to Trans- 
fer of Properly Act, non-permanent tenancy 
was not heritable — Tenancy created before 
Transfer of Property Act — Successions are 
poor evidence that tenancy is heritable. 

Although prior to the Transfer of Property 
Act a tenancy which was not permanent would 
not ho heritable, successions arc in themselves 
poor evidence that the tenancy is being treated 
as a tenancy heritable as matter of right. The 
effect of such evidence is in no way et mparable 
to the effect of a recognition by a landlord of a 
tenant’s claim to transfer the original tenancy 
to an assignee. [P 40 G 2} 

(g) Evidence — Circumstantial evidence 
should not merely point to inference but 
must lead to no other inference. 

Per Mukcrjl, J. — Circumstantial evidence 
should not merely point to the inference that 
is to be drawn, but that the evidence must bo 
of such a nature that it can possibly lead to no 
other inference. [P 41 G 2] 

(h) Landlord and Tenant — Origin of ten- 
ancy known — Inferences from history of ten- 
ancy and circumstances obtaining during last 
fifty years cannot be drawn upon same prin- 
ciples as when origin is unknown. 

If the origin of touaucy is known, if fo'^ 
example it was created by au agreement which 
is evi<lcnced by writing, inferences from tlie 
history of tho tenancy and the circumstances 
obt.aining during la?>t fifty years cannot bo 
drawn upon the same principle as are applic- 
able to a tenancy of unknown origin. [P 39 G IJ 

(i) Landlord and Tenant — Abstention to 
enhance rent. 

Per Mukerji, J . — .4bstentiou to enhaneo tho 
rent, to lead to an inference, of permanent ten- 
ancy should bo accompanied by circumstances 
making it unlikely to be due to mere inaction 
on the part of the landlord. [P 42 G Ij 

Rupendra Kumar Alitter and Bijon 
Behari Milter — for .Appellant. 

N. C. Sen Gufita and (Jrukramdas 
Chakaravarti — for Respondents. 

Rankin, C. J. — These two appeals arise 
out of two suits for ejectment brought by 
tho same plaintiffs as landlords against 
the tenant, defendant, Nando Lai Duli. 

Tho land in question is homestead or 
bustu land and the area is in each case 
about two cottahs. The annual rent is 
in one case 13 annas and 9 pies and in 
the other case one rupee six annas and 
three pics. 

The sole question for decision in each 
case is whether or not the tenancy of the 
defendant is a permanent tenancy. Both 
tenancies are very old and have been 
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hack to the time of the clefeivlaiit’s 
Ki’-imUather and grandfather's hrother. 
Kahuliats put forward hv the plaintih 
dated in 1S7G and IS46. have been re- 
jected as spurious by l>oth the Courts 
I'elow. The origin of tlie tenancies is 
unknown and tlie finding is that they 

have l>een in existence for about a bun- 

dren years. It is proved that tiiev have 
been iiehi tlironghout for residential pur- 
J'oses: itisprovetl tint they have been 
held at the same rate of rent for forty 
years and according to the plaintiffs case, 
tne rent has not varied during the last 

hO years. Tliere is nothing to show that 

the rc’itals have ever been changed. The 

holdings are in a village and near to a 
road. The defendant is a labourer. The 
■uin IS entirely occupied hv mud-walled 
huts, some of which are very old and sis 
oi seven of which have been I'aised by the 
defendant according to his evidence since 
hi=> father s death some 32 years ago. 
The two plots of land, according to the 
defendant, are in one place and a way 
runs i)etween them. Four or five of the 
huts are let out to sub-tenants so as to 
produce income to the defendant from 
which he maintains himself. 

In these circumstances it is contended 
for the defendant that the tenancies are 
very old, that they are of unknown origin, 
that rent has been paid at a uniform rate 
for a very long time, that tlie tenancy i-s 
one for residential purposes and that it 
has passed from one generation to anotlier 
in tlie same family i)y succession twice, 
if not three times. In view of the fact 
that a labourer in the position of the 
defendant would not be likely to have 
pucca or masonry buildings, it is said that 
the absence of such permanent structures 
upon the land is a circumstance which in 
no way goes to show that the tenancy 
was not a permanent one. 


The landlords contend on the other 
hand that before an inference can legiti- 
mately be drawn to the effect that the 
defendant has a permanent right, facts 
must be proved which are unequivocally 
Tefeiable to a right of this character and 
that the mere fact that a tenant has been 
allowed to bold homestead land for a loug 
time without any enhancement of his rent 
is not a sufficient basis for an inference 
that he has a permanent right even when 
it is coupled with the circumstance that 
the holding has remained in the same 
family for three genei*ations. 


Tile principles applicable to cases 
of this class may be stated as follows :{ 

(1) . \\ hen a person claims to hold land as! 
a tenant under a landlord it is for him toj 
prove the existence, the nature and the; 
extent of the interest which the owner; 
of the full rights has granted to him : 

(2) The terms of a holding as between 
landlord and tenant must in these cases be 
a matter of contract, either expressed or 
implied (3). The legislature, as regards 
this province, has regulated the terms of 
agricultural holdings. The letting of land, 
for residential purposes is regulated by 
the Transfer of Property Act of 1882, bub 
from the operation of this statute old 
tenancies, such as those now in question,, 
are excluded by S. 2. (4). Ordinarily the 
person who sets up a conti-act will be 
required to give reasonable particulars 
and direct proof of the contract relied 
upon, but in the case of tenancies proved 
to he of long standing this principle is 

inapplicable, and from the history of the 
tenancy and the circumstances of the case 
it is open to the tenant to show that the 
origin of the tenancy being unknown the 
correct inference is to the effect that the 
light granted to the tenant and enjoyed 
by him is a permanent right. 

In addition to these principles of law 
wejiave to bear in mind certain general 
considerations of fact applicable to Indian 
conditions prior to the Transfer of Pro- 
pel t> Act that is to a pei*iod which ended, 
about fifty_ years ago : (a) It was not un- 
usual and is in no way incredible either 
that an owner of land should mean to 
give a permanent right for residential 
purposes to a tenant in an Indian village 
or that the tenant should be content to 
take such a right by mere oral agreement 
coupled with possession, (b). The fact, 
that a tenancy was for residential pur- 
poses in no way involved of itself that 
the tenant s right to the land was to be 
permanent as the land could be used for 
kutcha stiaictures to be erected by the 
tenant, (c) In ordinary circumstances 
documents are difficult to preserve in 
India and in a case like the present are 
little likely to survive for a hundred years. 

(d) Lastly there is the consideration re- 
marked upon by Chakravarti, J., in Abdul 
Hakim v. Elahi Baksh (l) at p. 60 [of 
52 Cal.] 

The fact that a tenant is allowed to coo— 
^-*l?l?^jT_PP_®s®ssion of land for generations. 

(!) A; I. R. 19*25 Cal.' 309=52 Cal. 48. 
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withoii: alieraiioa of tha rant is a common 
occurrence iu this country and is usuallv 
attributable to the reluctance of a landlord to 
oject a tenant from his home so long as he 
does not make himself objectionable and re- 
gularly pays his rent." 

Quite recently it was held by the Judi- 
cial Committee of the Privv Council in 
Dhannama! v. Motisagar (2) that the 
Question whether a tenancy is permanent 
is not a question of fact upon whicli the 
opinion of the lower appellate Court is 
conclusive in second appeal. 

It is clear that the proper effect of a proved 
;iAct is a questiou of law and the question whe- 
|ther a tenancy is permanent or precarious 
|Seems to them, in a case like the present to be 
a legal inference from facts and not itself a 
question of fact. The High Court has des- 
cribed the question here as a mixed question 
of law and fact a phrase not uahappv if it 
carries with it the warning that in so far as it 
depends on fact the finding of the Court of first 
appeal must be accepted." 

This ruling must be accepted and ap- 
plied : it is in consonance with much 
Indian authority : but it creates a diffi- 
culty in cases which are near the boun- 
dary line. In those, at all events, it is 
not easy to see that the ultimate inference 
• is not itself a question of fact. As a mat- 
ter of law it is clear that if the origin of 
the tenancy is known — if, for example, it 
was created by an agreement which is 
jvidenced by writing — inferences from the 
history of the tenancy and the circum- 
itances obtaining during the last fifty 
y’ears cannot be drawn upon the same 
orinciple as are applicable to a tenancy 
.)f unknown origin. It is clear also that 
for tiie purpose of ascertaining the 
character of the tenancy an inference 
based merely upon facts which are in 
themselves ambiguous or equivocal, in 
the sense that they are not necessarily 
referable to the existence of a permanent 
right in the tenant, is an inference which 
is unwarranted in law. In numerous and 


various respects such an inference may be 
erroneously dra,wn and the error be error 
in law. But on the other hand, we are in 
this class of case dealing not with the 
effect of a fact upon the rights of the par- 
ties but with the inference to be drawn 
from subsequent facts as to the nature 
and extent of the right previously gran- 
ted by the landlord to the tenant. For 
this purpose it would rather seem that 
the proper effect ot a proved fact is a 
question of evidence. So long as it was 


(2) A. 1. R. 1027 P. C. 102=8 Lah. 573=54 
1 . A. 173 (P.C.). 


thought that cases of this kind foil witliin 
a few readily recogniz.il)le classes it was 
possible to regard these cases as though 
the inference to he drawn could ho as- 
certained as a matter of law. If tiio tenant 
could bring his case within one or other 
of these classes he was held to he entitled 
to a presumption of law. This is really 
the standpoint of the earlier Calcutta 
decisions e.g., P}'os7in7to Cooinaree Vchea 
V. liuttoii Bepari (3) and of Rampani, J., 
in Nalni Mondnl v. Cholivi Mnifick (4). 
But it is clear now, if only from the deci- 
ded cases, that the present question is 
constantly arising in widely different 
circumstances and has to be answered in 
each case upon tlie circumstances of that, 
case. Lord Robertson in Nil7'ataii v. 
Ismail Khan (5) at 61 said : 

"Tlie question here as in other similar case.s 
is whether the true inference from the facts i.s. 
that the tenure is permanent or precarious, 
the burden of proof being on the tenant." 

If this be so the ultimate inference that 
the right of a tenant was a permanent 
right must be open to the Court in point 
of law, but it is difficult to see how in its 
nature it can be other than an inference 
of fact. 

I make these observations because I 
recognize that in the present case on the 
facts found by the lower appellate Court, 
it may be thought to he difficult to say 
that the conclusion at which it arrived 
was either inadmissible in law or comi)ul- 
sory in law : to say that there is no evi- 
dence upon which the Court could find 
that the tenancy was permanent or to say 
as a matter of law that the facts upon 
which it did so find were evidence with 
which it was obliged to he satisfied. 

In view of Dhanna Mai's case, however, 

I think that we must decide the case for 
ourselves on the facts found by the Sub- 
ordinate Judge. We cannot confine our- 
selves to saying as was said by Garth, 

C. J., in Gangadhur v. Ayiinnddin (6) 

(at p. 962) that 

"upon these circumstances we think that tlie 
Courts below were at liberty to presume, if 
they thought fit ... . that the grant itself 
was of a permanent character." 

In the judgment of Chakravarti, J., in 
Abdul Hakim's case (1) (supra) the prin- 
ciple relied on by the tenant is stated to 
be “tiie principle of a lost grant.” This 

(3) [1877] 3 Cal. G9G=1 C. L. R. 577. 

(4) [1893] 25 Cal. 896 (F.B.). 

(5) [1905] 32 Cal. 51=31 I. A. 149—8 C. \V. 

N. 895 (P.C.). 

(6) [1832] 8 Cal. 9G0. 
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seems to me to introduce from the English 
aw of easements an element which is 
both unnecessary and confusing. For the 
present purpose we are troubled by no 
rule that a permanent tenancy must have 
been created by a written instrument nor 
are we concerned to find a lawful origin 
lor acts which would otherwise have been 
unlawful. The continuance of an old 
tenancy is equally lawful whether the 
tenancy be permanent or precarious. The 

doctrine of lost grant when e.'camined in 

the case of Anyu^ v. DaUon (7), was 
lound to bristle with difficulties and in 
in> case it is necessarily based upon an 

of England 

puts ut twenty years. 

The references to the principle of lost 

are liowever only an incident in the 
jucl;;ment in Abdul Hakim's case (l) The 
cases which illustrate the facts from 
which and the principles on whicli an 
inference as to a permanent tenancy can 
proiierly he made are very carefully ana- 
4/.ea by Chakravarty, J.. in a clear and 
nij'hly useful statement of the law. 

On second aijpeal and in the lower 
appellate Court the altsence of permanent 
masonry structures upon the land of these 
suits has been explained by the circum- 
stance that the defendant is a labourer 
and that people of his position would not 

t>eneiaUy expect to reside in buildings of 

such character. This consideration is 
sufficient to show that the absence of 

permanent structures is not to be regar- 
ded as evidence negativing the perma- 
nency of the tenancy. If, tharefore, in the 
othei circumstancess there is sufficient 
evidence from wliich an inference of 
permanency can be drawn no difficulty 
i^ould arise. But tlie mere circumstance 
that the tenant and his family have for a 
iVery long time been allowed to continue 
lesiding 111 the same place without any 

|Vanation in the rate of rent is a circum- 

is ance %ylucli by itself is an insufficient 
loundation for holding that the tenant’s 
'■ight was permanent in its origin. 

In Abdul Hakim’s case (1) Chakra- 
varti, J., as a result of his analysis of 
previous decisions considered that the ab- 
sence of permanent pucca buildings on the 
land would ordinarily be fatal to a claim 
for permanency. What I think he meant 
by this statement was that unless perma- 
nont pucca buildings existed on the lanrl 
th e tenant would not as a rule be able to 
<7) d Q. B. DriG2=GA7c:«o: ^ 
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point to anything more than matters 
which can be explained by the reluctance 
of a landlord to eject a reasonable tenant 
]■ e., to point to any other element show- 
ing that the tenant's long occupation at a 
unifoim rate of rent is unequivocally 
referable to a permanent rigiit. 

In my opinion it cannot be laid down 
that the existence of permanent structures 
IS the only unequivocal or unambiguous 
tact tor the purpose of an inference in 
favour of the tenant. In this respect 
i think that the case law has broadened 
somewhat since Prosoiina Coomaree's 
case (3; was decided. In Secretary of 
State V. Luchmesxcar Sinyh (8) at p. 23, 
liord Hobhouse said : 

All they offer is .some conjecture of such 
an agreement founded .simply on the^r long 
po>,se.ssion at a uniform rate of pavment. If wo 
could not find out the origin of those things, 
there would be strength in that argument." 

^ The rent in that case had come to be 
tar below the value of the land. In the 
case of A'/fmari v. Behari Lai 
birArtliur W'iison delivering the judg- 
ment of the Judicial Committee referred 
to the circumstances that 

the rent was almost a nominal one and had' 
never bjou enhanced though the value of the 

holding a.s measured by the sale price had 
greatly increased. 

-Cf rev’ (car v. Troilakya Dasi 
(lO; the land was situated in the Howrah 
Municipality and the rent remained un- 
changed for 6o years though the value of 
the land hud increased abnormally. An 
inference of permanency was drawn mainly 
upon this consideration. 

The effect of successions cannot in my 
opinion be rated very high. No reason- 
able landlord in a case like the present 
would be minded to eject the family from 
its homestead merely bec<vuse the father 
or the grandfather had died. Assumin'' 
that prior to the Transfer of Property 
Act a tenancy which was not permanent 
would not be heritable, still these succes- 
sions are in themselves poor evidence that 
the tenancy is boing treated as a tenancy 
heutable as matter of right. The effect 
of such evidence IS in no way camparable 
to the effect of a^ recognition by a land- 

tenant s claim to transfer the 
original tenancy to an assignee. 


IG Cal. 223=16 I. A. 6=5 Sar. 275 

(9) [1007] 34 Cal. 002=6 C. L. J. 1-^2=11 C 
W. N. 665 (P.C.). 

(10) [1926] 30 C. W. N. 700. 
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Tlie rent in the present cases has re- 
mained unchanged, according to the plain- 
tiffs admission, for 60 and 80 years res- 
,pectively. It is in evidence that the land 
of these suits has been occupied not merely 
by the defendant’s family for their own 
residence, but of late years at leist by 
■sub-tenants who have occupied mud- 
walled huts paying rent to the defendant 
therefor. But it is difficult to be sure 
wliether for two cottas of land in this 
village a rent of 13 annas 9 pies or 1 rupee 
■6 annas 3 pies is a re-asonable or economic 
rent, or should be regarded as a very low 
rent. None of the Courts below appear to 
have proceeded upon this consideration. 
I notice that the defendant in his evidence 
.gave as a reason for which his father had 
been wont to say that he had a permanent 
right that the defendant talked to him of 
the low rent of the land. This seems to 
be the only evidence that the rent was in 
fact low and we cannot say whether the 
economic or rack-rent would be likely to 
have tempted the landlord to raise the 
rent on threat of ejectment. It is no 
doubt possible to call a mud-walled hut a 
substantial structure but the existence of 
such huts adds nothing to the fact that 
the tenancy was for residential purposes. 
It is not such a structure as the tenant 
•could not without imprudence raise upon 
the land in the absence of a permanent 
right nor such as gives notice to the land- 
lord that the tenant claims permanent 
right. It will not suffice to say that these 
•tenants were labourers and that mud- 
wallel huts were something of a luxury 
for them. 

I am sorry that the defendant’s posses- 
sion should be disturbed but I should be 
still more sorry to administer the law in 
;3uch a way as to cause landlords to raise 
tenants’ rents or to eject tenants merely 
to preserve their riglits as landlords. 
This consequence will certainly ensue un- 
less the Courts hold very firmly to the 
principle that it is not the business of 
the plaintiff to explain the possession, it 
is the business of the defendant to show 
that it leads to the inference of a perman- 
-©nt tenancy, Secretary of State v. Maha- 
■rajah Lushmesicar Singh (8). 

On the whole it appeai-s to me that 
^ those appeals should be allowed and the 
«uits decreed. No costs in any of the 

Courts. 

Mukerji, J.— I am entirely of the 
■same opinion. At one time during the 


arguments I was strongly inclined to the 
view that the defendant s p jssession of tho 
homestead extending over a hundred years 
or more witli payment of the sune I'cnt 
for sixty years, if not more, should nut bo 
disturbed, and that tne concurrent opin- 
ion of tliree Courts such as there has been 
in this case, that the tenancy was a per- 
manent one should not be dissented from. 
On considering the matter farther and in 
the light of the authorities, bearing upon 
it, I can see no escape from the conclusion 
that the appeal should be allowed and the 
plaintiff’s suit should be decreed. 

Direct proof of the contract which was 
the origin of the tenancy not being avail- 
able, the question is what is the correct 
inference to be drawn from the circum- 
stances proved in the c.ise. The onus of 
proving permanency being unquestionably 
on the defendants, the question, properly 
formulated, is whether the defendants 
have succeeded in proving circumstances 
which go to raise in their favour a "pre- 
sumption” or perhaps more correctly an 
inference of permanency. Whether the 
defendant has succeeded in discharging 
this burden is to be judged by the well-, 
recognized rule of circumstantial evidence! 
that such evidence should not merelyj 
point to the inference that is to be drawn, 
but that the evidence must be of such w 
nature that it cm possibly le.ul to no 
other inference. Were this inference an 
inference of fact only an error in drawing 
the inference in view of the detinition of 
"proof” as given in S. 3, Evidence Act, 
would in a case where it cannot he said 
that there is no material in support of it 
bo at best a question of sufficiency of 
proof, and consequently a question wbicli 
may not be gone into in second appeal. 
In any event, were this the position, I 
should be extremely reluctant to interfere 
with the affirmance which my learned 
brother Mittor, J., has lent to an inference 
of this nature which the ffrst two Courts 
have concurrently drawn in defendant’s 
favour. 

The decision of the -Judicial Committee 
in the case of Dhannmal v. Moti Sagar 
(2), iiowever, makes it plain that tliO' 
question is a legal inference from proved 
facts and not itself a question of fact, and 
and as my Lord tiie Chief Justice has 
said in his judgment that decision must 
be accepted and applied. We have, tliere- 
fore, in this appeal to draw our own in- 
ference from the proved circumstances. 
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Applying to the case the rule of circum- 
stantial evidence to which I have already 
referred I find that the only facts proved 
are that tlie tenancy was for residential 
purposes, tiiat possession has extended for 
over a hundred years witli constant in- 
stances of inheritance and succession and 
that there has been jiayirent of uniform 
rent for sixty years or more, or in other 
words that there is no proof that the rent 
varied at any time. Presence of perma- 
nent masonry structures would have been 
a circumstance in tlie chain in defendant’s 
favour, Init tlieir absence, though not ne- 
cessarily against him, is obviously of no 
use to iiirn. Instances of transfer would 
have assisted the defendant, hut they are 
entirely absent. All that has been proved, 
therefore, is long possession on the part 
of the tenant together with abstention on 
the part of the landlord to enhance the 
rent. Abstention to enhance the i.’ent, to 
lead to an inference, should be accom- 
panied by circumstances making it un- 
likely to be due to mere inaction on the 
pai't of the landlord: but no such circum- 
stances have been proved. What has been 
proved, in my judgment is not unequivo- 
cally referable to the permanency of the 
holding and permanency, therefore, is not 
the correct inference to he drawn. 
d.b./r.k. Appeals allojced. 
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Rankin, C. J . and Bkckland, J. 

BJni2}e7i(Ira Nath Bhose and another— 
Defendants — Appellants. 

V. 

Goonendra Noth R/iosc— Plaintiff- 
Respondent. 

Appeal No. 73 of 1926, Decided on 11th 
February 1927. 

(a) Limitation Act. Art. 49^Article 49 ap- 
plies in a case where the ordinary possession 
of the defendant is lawful but it becomes 
unlawful by reason of certain facts. 

Article 49 is the ordinary article to apply in 
a case where the original possession of the de- 
fendant is lawful but it becomes unlawful by 
reason of certain facts. The common case 
18 the case where the demand is made by the 
plaintiff, the plaintiff having a right to deter- 
mine the possession of the defendants: 21 Cal. 
157 (P.C.). Dist. 

Plaintiff and his stepbrothers formed a 
joint Hindu family. Plaintiff’s morher and 
father died in 1905 and 1909 respectively. The 
mother left certain valuable ornaments which 

continued to be in the joint familv even after 
the death of the plaintiff's father*. Durincr all 


the time plaintiff was living with the step- 
brothers. Plaintiff attained majority in 1910. 
Stepbrothers never claimed the ornaments as 
their own thoughjthey were in their possession. 
In 1920 there was a partition and in September 
1920 the plaintiff brought the suit to recover 
those ornaments. It was contended that the 
suit was time-barred. 

Held', that Art. 49 applied and the suit was 
not time-barred, as the time began to run 
against him inl920 when he claimed that step- 
brothers should make over the ornaments to 
k'lu. CP4GC1] 

(b) Li mitation Act, Art. 49 — Policy ex- 
plained. 

It is no part of the policy of the Limitation 
Act to make people determine the lawful pos- 
session of others who are looking after their 
property or who have their property on deposit. 
The policy of the Limitation Act is that when 
once that arrangement is stopped the suit 
should be broughi w’ithin a limited time. 

[P4CC1] 

Rankin, C. J. — In this case the plain* 
tiff, Goonendra brought a suit against 
two defendants originally his stepbro- 
thers Bhupendra and Jnanendioi. Janen- 
dra has since died pending the suit; but 
I will omit for the sake of simplicity the 
complications caused by that event. The 
plaintiff’s case is that iiis father Woop- 
pendra Nath Bhose was married twice, 
that by his first wife he had two sons, 
namely, the defendants, and that, after 
the death of his first wife, he married 
one Sushila Sundari Dassi and by her 
he had two children tlie elder of the two 
being a daughter and the younger being 
the plaintiff. It seems that in the year 
1905 Woopendra practically retired from 
business and his business affairs were 
managed by Bhupendra and Jnanendra. 

In the same year, Sushila Sundari died. 
Woopendra survived her by some four 
years till 1909 and, in 1910, the plaintiff 
attained majority. These are the hroa« 
dest facts of the family history with 
which we are concerned. 


The plaintiff’s case is that when his 

mother Sushila Sundari died in 1905 she 

died possessed of a good manv valuable 

personal ornaments of which certain de- 

scriptions have been given in the couise 
of the ev.denee. These ornaments, ae- 
cord.ng to the plaintiff, were acquired bv 
his mother in such a way as to be her 
ajautuka stndhan and the plaintiff 
undertakes to show that they were 
ajautuka stndhan because otherwise, if 
ej were jautuka stridhan, they would 
belong not to the plaintiff but to his 
sister Snmati Saroj Basini Dassi. That 
IS the first point in the case. The defen- 
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diwfcs, in addition to ^ putting the plain- after the marriage. In my opinion, it 
tifl to proof of the existence of tiie orna- eitlier was not in the contom]>lation of 
rnents and the jewellery and of the fact the defendants at the time of the hearing 
that they were acquired so as to become to contest seriously the nature of this 
Susila Sundari s ajautuka stridhan, deny stridhan or else they felt tlioinselves 
altogether that any such property came wholly unable to cope with this ladv and 
at an> time to their hands. The learned cross-examine her so as to throw doubt 
Judge had said that they put forwaix] upon the evidence which she gave. It 
foui different inconsistent cases and he has to be remembered that the defendant's 
Has disbelieved the defendants and has case is, that no such ornaments ever came 

believed the plaintiff. to their hands. So far as I know, they 

It becomes necessary in this case to do not admit anywhere tliat to their own 
state as matters of simple fact what the knowledge any such property was in exis- 

plaintiff’s evidence establishes because a tence at any tinie. Indeed, their case 

great difficulty has arisen in this case suffers seriously from the attempt which 
from the fact that legal interpretations defendants made to show that to the 
have been somewhat rashly put upon best of their knowledge tliis lady who 
facts without sufficiently considering the man-ied a man of some considerable 
distinction between the facts themselves wealth and position had no ornaments at 
and the legal results of certain facts. I a-B- In my opinion, therefore, the learned 
am quite satisfied that the evidence ad- Judge’s finding that this was ajautuka 
duced by the plaintiff entitled the learned stridhan should not be disturbed. The 
Judge to hold, and that he meant to hold only reason why his finding requires to 
the following facts: First of all, the b© considered at all is that, in giving his 
learned Judge had believed the evidence reasons for supposing that the ornaments 
(which is the only evidence upon the possessed by this lady were of snbstan- 
point ) given by Kusum Kumari f'is-l value, he does say in his judgment 
Dassi as yegards the way in which the that Woopendra would be unlikely to 
plaintiff’s mother came to be possessed of his bride cheap or insignificant pre- 

the articles in question and as to the sents. It does not seem to me that the 
fact that these articles came to the learned Judge’s attention there was he- 
hands of the defendants. The lady ex- *Hg directed to the exact legal distinction 
plains tliab Sushila Sundari obtained the Hindu Law which divides jautuka 
articles in question in two ways: first, stridhan and ajautuka stridhan and the 
she says they were presents given by the that he uses the word ‘‘bride” does 

witness herself Kusum Kumari before not lead me to suppose tliat lie has come 
Susila’s marriage to Woopendra and, t© the conclusion after considering the 
secondly, she says they were presents matter that these presents were given at 
which Susila got from Woopendra after the exact time of the marriage. In any 
the marriage. Now, as to that when the ©vent, looking to the uncontradicted and 
Hindu Law is examined, it turns out that simple evidence given in the course of 
the difference between ajautuka and f'^^© case, it appears to me that the plain- 
jautuka stridhan is a matter which re- has made out his title by making out 

quires some little consideration. Jautuka that this is property which would come 
stridhan is not entirely confined, it and would not 'go to his sister, 

would appear, to presents given actually I need not siy that, in no event, would it 
before the nuptial fire. But the limits come to the defendants, 
within which sucli presents become Now, it is necessary to go again over 
jautuka stridhan are somewhat narrow, certain facts in this case in order to deal 
Kusum Kumari, the grandmother, hav- with the only other contention which 
ing given her evidence in the manner I has been raised before the Court by Mr. 
have described for the plaintiff is in no Langford James on behalf of the defen- 
way cross-examined with a view to show dants-appellants namely, the contention 
that the particular facts to which she is that the plaintiff’s case is governed by 
speaking bring the case on a careful ex- Art. 120, Sch. 1 , Lim. Act of 190S and 
amination to a case of jautuka stridhan. that, under Art. 120, the plaintiff’s case 
Her evidence is left exactly as she gives is time-barred because, as I understand 
it abroad statement — gift from herself be- the argument, his suit might and could 
fore tlie marriage, gift from her husband have been brought in 1910 when the 
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plaintiff came of ai^e, anJ six years from 
that date would be 1916. whereas the 
plaint was not hied till September 1920. 
^leie. again, I would try to keep to the 

facts as distinct from a more or less un- 

s'.iCGessfiil attempt to interpret the facts. 

The facts are that before 1905 when 
..usila Sundari died the ornaments in 
•liiestion, according to the plaintiff’s evi- 
i.ence. were kept in her own room and 

that after she died they were kept in an 

iron-s.ife in her husbind's room. What 
else was kept in the iron-safe we do not 
know. What other purpose the iron-safe 
was used for we do not know. We are 
told that Bluipendraone of the defendants 
kept the key; but it is quite true, as 
Mr. James points out that however much 
the management of the family affairs 
miglit be left by the father to the plain- 
tiff s stepbrothers, the mere existence of 
the ornaments in the safe would not have 
involved any management at all. The 
facts are that they went on in the safe 
in the father’s room and defendant 1 

Woopendra 

died in 1909, the facts are that the plain- 
tiff nad not yet come of age, that his 
stepbrothers were considerably older 
than he was, and that naturally enough 
they not only took probate of the father’s 
will but carried on the family concerns 
as they would have done in ninetynine 
cases out of hundred in Hindu families of 
this particular type. The ornaments 
were in the safe and they went on in the 
safe. It appears that when the family 
liad occasion to use them they were used. 
They were used later on at the time of 
the plaintiff’s marriage. Some other re- 
latives seem to have used them on occa- 
sions. There is no reason why they 
should not he used when suitable occa- 
sions arose. There is no suggestion in 
the plaintiff s evidence or in the defen- 
dant’s evidence that any claim was made 
by the elder brothers that these orna- 
ments belonged to them. The nature of 
the ornaments makes it very improbable 
that there was much doubt as to their 
not belonging to the stepbrothers. What 
happened is what one would expect so 
long as the family was living jointly and 
without trouble. Of course, in the end, 
trouble did come. Ifc seems that, in 1919 
the nnances of the defendants bein*^ ia 
an unsatisfactory state, there was a ques- 
tion of selling two of the ornaments. It 
^eems that the plaintiff’s consent was 
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asked, the two ornaments were valued for 
the purpose of sale and the plaintiff in 
tiie end refused his assent and they were 

not sold. There was a partition in 1920 

September 1920 that the 
plaintiff brings his suit. Those being 
the tacts, the matter begins, as most 
plaints in this Court do, by getting them 
thoroughly muddled with the pleadings. 
Tnere were two attempts to fasten these 
facts with various legal categories in 
order to put the plaintiff’s case straight 
for the purposes of the Limitation Act 
and the real difficulty in applying the 
law to the facts consists entirely in the 
circumstances that instead of saying that 
when Woopendra died the defendants 
took possession of whatever was in the 
house and that the family went amicably 
on as before, the plaint says this : 

affairs of 

the s.ml Woopendra Nath Bhoso was under the 

lodge and concurrence of their father thev took 
possession of the said ornaments and iewollerv 

I travesty of what happened 

before W oopendra's deatli. The travesty of 
what happened after his death is this, 
ihe plaint goes on to say: 

Woopendra Nath 
onose the defendants as executors and trustees 

tTo'°osH“e UnX potion 

as such e.xecutors and 

and ;»cluding the plaintiff’s share therein 
nnod r jewellery and ornaments conti- 

sMllTnfhp^ executors and trustees and are 
s-iJl m their possession and control.” 

The learned -Judge has, it is true, founJ 
not merely the fact that these defendants 
being the elder bro i ers took possession 
of tlie house witli the ron-safe and what- 
ever were the contents of the iron-safe- 
but he also says that the, took possession 

as executors and trustees and Mr. Lan". 

that If this has to be regardecl accurately 
then the plaintiff would have a right to 
bring his suit the moment he attained 

hoTdin-^Vi brothers of his were 

Pi’operty as executors of 

settim^”^^^'^’ then, of course, they were 
setting up a hostile title to the plaintiff 

because according to the plaintiff ’s case 

Woopendra was never the owner of these 
tools at all after Susila. .As a matter of 
verbal cnticizm, I entirely agree that, if 
coirect finding is that these people 
were claimiog to hold the property as 
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property which was Woopendra’s and u:)t 
the plaintiff’s and which, therefore, had 
come down to them, they were holding 
it under a title which was hostile to the 
plaintiff and the plaintiff' would have six 
ye.trs from 1910 in which he would be 
obliged to bring his suit. It is necessary, 
therefore, for us to examine the evidence 
for ourselves and see whether the real 
facts found do warrant any such conclu- 
sion. It is not the eff ect of the plaintiff 's 
evidence or of any evidence in this case 
that these defendants ever claimed that 
these ornaments were ornaments belong- 
ing to their father’s estate or in which 
they had a joint interest with the plain- 
tiff as part of their fat’ner’s estate. As I 
have already observed, the nature of the 
ornaments makes it extremely unlikely 
that these stepbrothers would set up any 
right to the ornaments of a lady who was 
not their mother at all. There is nothing 
in the conduct of Woopendra to suggest 
that he suffered under any impression 
that the ornaments devolved on him. 
What has happened is entirely natural 
and consistent with the plaintiff's case. 
The ornaments remained after the father’s 
death in the safe when the elder brothers 
had to carry on the family concerns and 
the infant lived with them no question 
of dispute arising between them. 

Plaintiff' s case is that they were always 
recognized as belonging to him because 
everybody knew that they were the 
ornaments of his mother. In these cir- 
cumstances, the last thing that is true is 
to say that they were held by the defen- 
dants as executors of Woopendra’s estate. 
So far as I am concerned, I entirely dis- 
sent from any such finding because the 
evidence satisfies me to tlie contrary. In 
my opinion, the position is, as the plain- 
tiff s evidence shows, that these goods 
being there in the safe, the family went 
on, the elder brothers having no doubt a 
general direction and control of the family 
affairs being responsible as natural guar- 
dian of the plaintiff’ and looking after the 
plaintiff s property. There is no reason 
to think that any claim or controversy 
arose until long after the plaintiff at- 
tained majority. In the meantime, he 
was living in amity as a member of a 
joint Hindu household at the old house. 
The question is whether, in these circum- 
stances, Art. 49 or Art. 120, Lim. Act, 
applies and whether, if Arli. 120 applies, 
the suit is time-barred. In my opinion. 


whichever article applies the suit is no 

time-barred hut on the facts wliicli I have- 
endeavoured to state, I tliink the article 
applicable is Art. 49. 1 will deal, fust, 

witli tlie question of tlie article appli- 
cable. Art. 49 has to he real with 
Art. 4S and having disposed in Avt. 48 
of all cases of claim for specific inoveihle 
property lost, or acquired by theft, or 
dishonest misappropriation or conversion 
or for compensation for wrongfully takitig 
or detaining the same, Art. 49 deals with 
c.ises of claim for other specific moveihle 
property, or for compensation for wrong- 
lully taking or injuring or wrongfully 
detaining the same; and it says that the 
time is to he three years from the date 
when the property is wrongfully taken or 
injured, or when the detainer’s iiossession 
becomes unlawful. Art. 49 is tlie ordi- 
nary article to apply in a case where the 
original possession of the defendant is 
lawful but it becomes unlawful by reason 
of certain facts. The commo i case is the 
case where the demand is made by tlie 
plaintiff, the plaintiff having a right to 
determine the possession of the defen- 
dants. Now, it is said that that article 
is inapplicable because of the decision 
of the Privy Council in the case of Maho- 
med Riasat Ali v. Hasin Banu (l) and 
it is a little important to see what the 
Privy Council actually held in that case. 
That was a case where a Mahoinedan died 
leaving a widow and a brother. In the 
wajib-ul-arz of the place where he had 
his immovable property there was a . 
statement of the local custom governing 
such people and the local custom evidenced 
by that record and by certain other re- 
cords was that the widow would succeed 
to the whole of her husband's estate for a - 
life-interest. The man died and his 
brother went into possession of his effects . 
on the basis that there was no such 
custom and that the i)roperty devolved on 
him and the suit was brought to estab- 
lish the widow’s right under that custom, 
first of all, to the immovable property 
and then to the cash and other things 
that the man died possessed of. A con- 
troversy arose as regards the moveables 
whether the claim against tiie brotliers 
was a claim under Art. 49 or under 
Art. 120; and it is with reference to a 
case like that that their Lordships said: 

“This latter article’', that is Art. 49 “does 
not ap pea r to hq applicable to a . suit to 

(1) "[1^4] 21 Ca'. 157=:2.» 1. A. 155=0 Sar. 

374 (P; C.). 
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liih right CO inherit the propertv of a de- 
ceased person.” ' . 


The case there was that the widow was 
claiming to use Art. 49 hy saying 

“if I establish niy right under the custom then 
you. the defendant, are a person who has 
wrongfully taken my propertv.” 

Their Liordships of the Privy Council 
say that that is not the way to look at a 
suit to establish a right to succeed to the 
property of a deceased. In my judgment 
that IS not this case at all. The plain- 
tifl s case is not that the defendants 
wrongfully took his property. His case 
IS that the defendants were in rightful 
possession of the property, in rightful 
possession so long as he was a minor, 
in ughtful possession so long as he was 
living with them and let them look after 
It. hut in wrongful possession of it since 
1919 or 1920 when he claimed that they 
■should make over the property to him; 
ind I am in no way satisfied that there 
,is any valid reason for holding that the 
tplaintifl s claim in this case should be 
^oxcluded from Art. 49. 

The next question is, however, whether 
the Siiue principle would not apply under 
the terms of Art. 120. I think they 
would. If one asks oneself why the plain- 
tiff should bring a suit in 1911 soon 
after he attained majority against his 
stepbrothers and what his cause of action 
in such a suit would be, I think that 
question, too must be answered against 
the present appellants. It is quite true 
that the plaintiff had a right to determine 
the lawful possession of his elder brothers 
who were living jointly with him. He 
had the right to do that. But it is no 
part of the policy of the Limitation Act 
to make people determine the lawful pos- 
session of others who are looking after 
their property or who have their pro- 
perty on deposit. The policy of the 
Limitation Act is that when once that 
arrangement is stopped the suit should 
be brought within a limited time. So 
far as I know, without making a demand 
upon the brothers for this property, on 
the facts which the plaintiff’s case dis- 
closes, the plaintiff would not have had a 
cause of action against his stepbrothers 
but had first of all to determine their 
possession, to do something which would 
render their possession unlawful and then 
to bring his suit. In my judgment, under 
Art. 120 just as under Art. 49, the plain- 

brought his suit 
within time. It cannot be too strenuously 


emphasized that everything depends upon 
the e.x let facts in a case like this. If it 
had been the defendant’s case at any 
stage that they had the property, that 
they knew it came from a different 
origin, that they claimed that it had 
belonged to their father or that two-thirds 
of It belonged to them, then no doubt 
none of the reasons which I have en- 
deavoured to apply to the facts of this 
case would have been at all applicable. 

Upon the facts of this case, it seems to 
me that the judgment of the learned 
Judge should be upheld and this appeal 
should be dismissed with costs. 

A cross-objection is argued in this case 
on behalf of the plaintiff' to the effect, 
first that the learned Judge on the evi- 
dence of Hrishikesh ought to have found 

that the value of the jewellery proved to 
have been received by the plaintiff’s 
mother from her husband was more than 
Rs. 10,000 and also that the learned Judge 
has forgotten to take any account of the 
ornaments said to be 107 tolas in weight 
which the lady is said to have got from 
Kusum Kumari. It appears to ray mind 
as regards the first point that the le.irned 
Judge was not satisfied having regard to 
the nature of the articles in question, 
that hecjuld safely go by the valuation 
of the witness Hrishikesh Roy, and, being 
apparently dissatisfied with that evidence 
m some respect, he has really reminded 
himself of the duty of the Court which 
IS not to give damages for a single penny 
more than what is quite certainly proved. 
The learned Judge has, in so doing cer- 
tainly discounted the figure given by the 
jeweller very heavily. He was dealing 
with articles with reference to which 
it is very difficult to form a precise opi- 
nion and I do not think it would be 
right 0.1 the part of this Court to inter- 
fere with his figure seeing that he was 
entitled to put a conservative figure upon 
the matter. 

As regards the 107 tolas in weight of 
jewellery which is described by Kusum 
Kuman, there again the plaintiff is in 
the unfortunate position that no evidence 
whatever has been given of the value of 
these articles. It may be that, if some 
evidence had been given of the value, 

H would have been our duty to interfere. 
But it is very difficult to say that, on 
this evidence, the learned Judge was 
oblige! to allow the plaintiff any parti- 
cular figure. The ornaments may have 
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been of standard gold or something con- 
taining a great deal of alloy in them or 
they may have been merely worth the 
actual weight of the gold they contain or 
may have been worth more. It is diffi- 
cult indeed for the Court left as it is 
without the opinion of a single witness 
as to the minimum value of such articles 
to say that the learned Judge was obliged 
to put any additional figure upon them 
and that he was wrong to ignore these 
articles. I think it may be due to the 
fact that there was no material upon 
which he could assess the amount. I do 
not think that in this case it is right and 
proper that there should be an enquiry as 
to the value of these ornaments. In 
these circumstances, the only thing we 
can do although I quite agree that the 
plaintiff has probably got less than the 
value of the articles is to dismiss this 
cross-objection with costs. 

Bucklani, J. — I agree. 

N-K. Appeal dismissed. 
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SUHRAWARDV AND GaRLICK, JJ. 

Kailash Simdari Dasi and others — 
Defendants — Appellants. 

V. 

Midnapiir Zemi'ndanj Co. Ltd . — 
Plaintiffs— Respooieots. 

Appeals Nos. 2561 to 2575 of 1925, 
Decided on 20th April 1928, from appel- 
late decrees of Dist. Judge, Zillah Nadia, 
D/- 20th August 1925. 

(a) Bsnsal Tenancy Act, S. 109-A (3) — 
Special Judge finding out original rent paya- 
ble by tenant and then proceeding to settle 
.fair rent under S. lOS with S. 30 — Decision 
is not decision settling rent pure and simple 
-and appeal lies. 

Where what the Special Judge had done was 
to find out what the original rent payable by 
the tenant was and then he proceeded to settle 
fair and equittable rent under S. 105 read with 
S. 30, Ben. Ten. Act: 

Held-, that the decision of the Special Judge 
m these cases is not what may be said to be a 
decision settling a rent pure and simple. Ho 
had done something more than that; that is, 
•he had found what the real rent payable by the 
tenants was and a second appeal would lie. 

[P 48 C 2J 

(b) Bengal Tenancy Act, S. 105— Settling 
rent means deciding something previously 
unsettled— No rent fixed in Record-of-Rights 
or rent mentioned therein accepted as cor- 
rect— Increase or abatement demanded— De- 
cision in such cases would be .decision settl- 

iing rent. 

Settling rent '* has a 'technical meaning. 
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Ordin.irily “ settle ” Wusiid me.tii clocidc some- 
thing which was previously uusctticd. '.Vhoic 
there was no rent h.'ccd in the KccoKl-uf-Rights 
or where the rent m.uitiuued ni the Hcooid-of 
Rights is accepted as correct and inercasc or 
abatement is demanded thereupon .ui uuc of 
the grounds mentioned in the .-iet. the decision 
of the Settlement Oflicei in such and .^.niilar 
cases would be a decision settling rent. 

Settling a rent ” must he distiuguishcd from 
settling a dispute relating to rent: .ji Cal. 
■6^0, Foil. LP4t>C2j 

(c) Bengal Tenancy Acl, S. Z05— “ Exist- 
ing rent,” meaning explained. 

The existing rent is the rent which the te- 
nant is liable to pay under contract with the 
landlord. [p c ij 

(d) Bengal Tenancy Act, S. 105— Revenue 
Officer can enquire as to existing rent. 

Under S. 105 the Revenue Officer is entitled 
in order to settle fair and equitable rent to 
enquire as to e.Kisting rent and to determine 
all questions that raav arise under S. 105-A or 
S. 100: 41 Cal. 783, Foil. [P 4 'j c 1] 

(e) Bengal Tenancy Act, S. 105 (4)— All 
circumstances must be taken into considera- 
tion in settling fair and equitable rent. 

In proceedings for settling fair and equita- 
ble rent it is not enough to hud that there has 
been an increase in the price of staple food 
crops but it is also necessary to find that the 

rent settled by the Court is iair and equitable 
taking all circumstances into consideration. 

LP ‘Jy c 2j 

Bijaii Kumar Mukherji for Bara- 
n iskibashi Mukherji and Hari Prasauna 
Mukherji. — for Appell.ints. 

Sarat Chandra B.isak and Probodh 
Kumar Das — for Respondents. 

Suhrawardy, J. — These appeals on 
behalf of the tenants arise out of proceed- 
ings un.ler S. 105, B^n. Ten. Act, for 
settlement of fair and equitable rents 
under S. 30, Ben. Ten. Act, on the ground 
of rise ia the price of staple food crops. 
The defence of the defendants was based 
upon many grounds with which we are 
not now concerned. The main ground on 
which these appeals have been pressed is 
with reference to the rate of rent on 
which enhancement has ’been allowed by 
the Court below under S. 30, Ben. Ten. 
Act. The plaintiff's’ case is that the real 
rent payable by the tenants of the mouzah 
was at the rate of Re. 1 per bigha; but in 
consideration of the defendants cultiva- 
ting indigo it was reduced to 10 annas 
per bigha. They accordingly claimed en- 
hancement of rent under S. 30 on Re. 1 
per bigha. The tenants said that they 
were liable to pay rent only at the rate of 
10 annas per bigha and the eahuncement, 
if any, should be allowed on that rent. 
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Tiie Assistant Settlement Officer was of 
opinion tiiat the rent on which enhance- 
ment should he allowed ouglit to be the 


rent entered in the settlement records and 
piid hy the tenants at the time when 
lliat reco’Ai was prepared, namely, 10 
minas per bigha. The learned Special 
Judge on appeal hy the plaintiffs has held 
that the actual rent for which tlie 
tenants are liable is at the rate of Re. 1 a 

Ingha and he has allowed enhancement 
upon that rent. 


It appe.Lr3 that this mouzah at one 
timeJ>elonged to one Mr. Hills. The rate 
of rent at Unit time was 0 annas odd per 
Inglia ^lr. Hills attempted to enhance 
the rent of t!ie tenants and for that pur- 
pose hrcmght suits against some of the 
leading tenants. Those suits were in the 
nature of test suits. They were carried 
up to the High Court and Mr. Hills got 
a decree in this Court at Re. 1 per bigha. 
Since then there liave been several jama- 
handis, one in 1293 B. S., and another in 
1309 which were accepted by the tenants 
and they show that the rent was Re. 1 a 
higlia l>ut that remission or allowance was 
made of 7 annas in the rupee and latterly 6 
annas in the rupee in view of the willing- 
ness of the tenants to cultivate indigo for 
the landlords. This remission is descri- 
bed in the landlords’ papers as mahakup 
or temporary remission of rent. The te- 
nants ceased to cultivate indigo from 
1305 and hence the plaintiffs claimed that 
they were entitled to realize the full rent 
from the defendants and enhancement 
should he calculated upon that rate. The 
lower appellate Court has accepted the 
plaintiff's’ contention and held that the 
tenants are liable to pay rent at the rate 
of Re. 1 per higha and allowed enhance- 
ment at the rate of 2 annas 6 pies in the 
rupee on that rate. The tenants have ap- 
pealed and the ground pressed on their 
behalf will appear from the discussion of 
the points raised in the cases. 


settle fair and equitable rent under S. 105 
read with S. 30, Ben. Ten. Act. In myi 
opinion the decision of the Special Judge' 
in these cases is not what may be said to' 
he a decision settling a rent pure and: 
simple. He has done something more; 
taaii that; that is, he iias found what thei 
leal rent payable by the tenants is.i 

Settling a-rent has been given, as will; 
appear from an examination of the seve-' 
lal sections of the Act, a technical mean-i 
ing. Ordinarily “ settle ” would mean| 
decide something which was previouslyi 
unsettled. Where there was no rent fixed! 
in the Record-of-Rights or where the rentl 
mentioned in the Record-of-Righfis is ac- 
cepted as correct and increase or abate- 
ment is demanded thereupon on one of: 
the grounds mentioned in the Act, thel 
decision of the Settlement Officer in such 
and similar cases would be a decision 
settling a rent. In the present cases the 
Special Judge has found what the actual 
rent payable by the tenants is. That is 
not exactly settling a rent. That cannot 
be settling a rent in the sense in which 
the words are used in S. 105, Ben. Ten, 
Act. Settling a rent ” must be distin- 
guished from settling a dispute relating 
to rent. In Ramani Pershad Narain 
ot7ig}i v. Aiaiya Gossain (1), the learned 
Judges were called upon to assign a 
meaning to the expression “adeoisiooi 
settling a rent ” and they observed; 

The words ‘a decision ssttling a rent’ do not. 
m our opioion mean and include any decision 
upon the question what is or what ought to be 
the rent. They mean only a decision settling, 
a rant in the sense of settling a fair and equi- 
table rant in place of the existing rant and tha- 
words do not include a decision detarmining 
what the existing rant is.” 

The decision of the Special Judge in 
these .cases therefore is not a decision' 
settling a rent as it purports to be. In: 
this view it must be held that second ap-j 
peals lie to this Court and the prelimi-l 
nary objection ought to be overruled. 


On behalf of the respondents a prelimi- The real question that cills for detei-- 
nary objection is taken that no appeals lie mination is on what rent the enhance- 
in these cases under S. 109-A, Ben. Ten. under S. 30 should be allowed. The 

Act. S. 109-A makes all decisions of the Assistant Settlement Officer was of opi- 
Special Judge subject to appeal to this nion that it should be allowed upon the 
Court except those "settling a rent.*’ ®^*sting rent by which he means the r^nt 
Now the question to be considered is ^hich the tenants are at present pay- 
whether the decision in these cases is one The learned Special Judge is of opi- 

whicn can be called settling a rent. What that the rent which the tenants are: 

the Special Judge has done is to find out liable to pay should be the existing rent 
What the original rent payable by the i- ©• rent which the tenant is liable to- 
tenant was and then he has proceeded to ~i) [19043 3i Cal 380 
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pay. I have considered this matter care- 
fully and in my opinion the contention of 
the landlord should be accepted. Under 
S. lOo (4), Ben. Ten. Act, the Revenue 
Officer shdll presume, until the contrary 
is proved, that the “ existing ” rent is 
fair and equitable. Under S. 32 (b) the 
rent enhanced under S. 30 shall bear to 

the previous rent the same propor- 
tion etc. 

Now the expression " existing rent ” 
in 105 and the expression ** previous 
rent in S. 32 seem to have been used 
in the same sense or they may be taken to 
have been used in the same sense. The 
existing rent is the rent which the te- 
nant is liable to pay under contract with 
the landlord. It is possible that the 
landlord for some reason or other may 
not have realized the full amount of rent. 
It is also possible that the landlord may 
not have realized any rent at all. In the 
latter case it is hardly reasonable to say 
that by existing rent is meant no rent. 
But it is argued that by existing rent 
should be understood the rent entered in 
the Record-of-Eights and the Revenue 
Officer has no jurisdictioa under S. 105 
to adopt any other rent as the exist- 
ing rent. This argument is in my opi- 
nion unsound. Under S. 105 the Re- 
venue Officer is entitled to enquire as 
to the existing rent as it is one of the 
questions which he is entitled to investi- 
gate under S. 105-A (f). The word "con- 
ditions may include that on some con- 
siderations the landlord allowed remis- 
sion to the tenant from the amount of 
rent wliicli the tenants had rendered 
themselves bound to pay under the con- 
tract of tenancy. Even if that is not so, 
it is certainly a question which can be 
determined under vS. 106. And it is clear 
that under S. 105, the Revenue Officer is 
entitled in order to settle fair and equit- 
able rent to determine all questions that 
may arise under S. lOS-A or S. 106. 
Nawab Bahadur of Murshidabad v. 
Alimed Hossain (2). In Aktowli v. Tarak 
Nath Ghose (3), the learned Judges over- 
ruled the contention that a proceeding 
under S. 106 can be instituted only when 
there is no rent payable by the tenants to 
the landlord: that is when no rent has 
been fixed by agreement of parties. They 

(2) U91V3 44 Cal. 788=25 C. L. J. 656=85 I. 

C. 695=21 C. W. N. 1004. 

(3) [1912] 16 C. L. J. 828=17 I. C. 266=17 C. 

W. N. 774. 
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were of opinion that 8. 105 was ajiiJi- 

cable not only when no rent had been 
fixed but also wlien rent Iiad been fixed 
by agieenient of parties. I do not find 
any difliculty in holding that the Revenue 
Officer in the present cases had jurisdic- 
tion to enquire into the rent payable by 
the tenants under agreement with the 
landlords. In my judgment the existing 
rent or the previous rent means the ac- 
tual rent which the tenants are liable to 

pay under an agreement with the land- 
lord . 

The learned Special Judge, liowe\'er, 
has not considered all the points that re- 
quire consideration in the present case. 
He has nowhere said, as he is required to 
do under S. 105(4) or under S. 35, Ben. 
Ten. Act, that the rent lie has fixed is 
in the circumstances fair and equitable. 
In proceedings for settling fair and equit- 
able rent it is not enough to find that 
there has been an increase in the price of 
staple food crops but it is also necesary to 
find that the rent settled by the Court is 
fair and equitable taking all circumstan-| 
ces into consideration. In these cases the‘ 
Assistant Settlement Officer lias observed 

that the existing rents paid gby tlie ten- 
ants are already higher than the rates in 
the neighbouring mouzas. In some 
cases the learned Assistant Settlement 
Officer holds that the rents paid by these 
tenants are double the rates prevailing 
in the neighbouring mouzas. In some 
cases the tenants say that the rents paid 
by tliem are too high considering the 
nature of the lands held by them in the 
heels. The Special Judge when raising 
the rent now paid by the tenants from 
10-annas per bigha to Re. 1 per bigha is 
required more than in ordinary cases 
to enquire whether the rent fixed by him 
which comes to about double the rent 
now paid by the tenants is fair and 
equitable and whether the Court shall in 
these cases decree any enhancement which 
may be unfair or inequitable. These 
cases therefore must go back to the lear- 
ned Judge for consideration of all the cir- 
cumstances in these cases and for finding 
if these cases are proper cases in which 
enhancement should be allowed under 
S. 30 even though there has-been a rise 
in the price of staple food crops. I may 
mention that the present proceedings 
were not for the purpose of correction of an 
entry in the Record-of-Rights relating to 
rent. The plaintiff’s claim is to enhance 
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the rent under S. 30 on the existing rent. 

If the Court therefore holds that in the 
circumstances of these cases the plaintiffs 
are not entitled to claim any enhance- 
ment on the ground that it would not be 
fair and equitable, the plaintiffs’ ai)plica- 
tion should be dismissed. If on the 
other hand the Court holds that the 
])laintiffs are entitled to some enhance- 
ment the Court of appeal below would de- 
termine what enhancement should be 
allowed as fair and equitable and on what 
rent. 

As the cases are going back for a con- 
sideration of these points it seems to me 
to be fair that another question on which 
the two lower Courts have differed 
be reconsidered. The documents upon 
whicli the learned Special Judge has re- 
lied for his finding that the landlord 
granted mahakup of 6-annas or 7-annas in 
the rupee on condition of the tenants 
growing indigo and that the tenants 
agreed to such arrangement are the jama- 
bandisof 1293 and 1309. ^Vith regard to 
the jamabandi of 1293, the first Court ac- 
cepted it presumably on the ground that 
it is more than 30 years old. But with 
regard to the jamabandi of 1309 that 
Court says that there is no evidence to 
prove that the signatures upon those 
papers were those of the defendants or 
their predecessors. The learned Subordi- 
nate Judge says that the jamabandis of 
1293 and 1305 were signed by the tenant 
defendants; but he has given no reason nor 
has he discussed the evidence to show that 
the observation on those documents made 
by the trial Court was not justified. 
The learned Judge therefore will consider 
the question as to whether the defendants 
in these cases are bound by any agreement 
with the landlord to pay the full rent 
when demanded from them. As regards 
the other issues raised they must be 
taken to have been finally settled by the 
decision of the Court below. 

The result is that the decrees of the 
Special Judge are set aside and the cases 
sent back to that officer for a rehearing of 
the appeal on the points indicated above 
on the evidence on the record. Costs will 
be at the discr^ion of the lower appel- 
late Court. We assess the hearing fee 
in this Court at one gold mobur. 

Garlick, J.— I agree. 

D.B./r.k. Decree set aside. 
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B. B. Ghose and Cammiade, JJ. 

Mahendra Nath Srimani — Plaintiff- 
Appellant. 

V. 

Kailash NatJi Das and others — Defen- 
dants — Respondents. 

Appeal No. 173 of 1925, Decided on 1st 
December 192 from original decree of 
2nd Sub-Judge, Alipur, D/- 6th August 
1925. 

❖ (a) Landlord and Tenant — Covenant for 
renewal on expiry of lease— Lease expiring 
when lessor would already have ceased to 
have interest in certain share of property — 
Covenant for renewal with regard to that 
share cannot be said to be contract which in 
its inception was binding on land — Covenant 
is personal and enforceable only if lessor 
acquired fresh interest in that share— T P 
Act, S. 40. 

Where a covenant for renewal of the entire 
lease was intended to come into operation 
after the expiry of the term of that lease, be- 
fore which, however, the lessor would have 
ceased to have any interest in a certain share, 

Held, that it cannot be said that the coven* 
ant of renewal with regard to that share was a 
contract which in its inception was binding on 
the land. The covenant with regard to that 
share must, therefore, be considered to be a 
mere personal covenant which could be en- 
forced against the lessor if he had got a fresh 
interest in that share, and not one which can 
be said to run with the land. [P 54 C 1] 

^ (b) Hindu Law — Guardian — Mother can- 
not by contracting as guardian bind infant 
son’s interest subsisting in property or which 
he might acquire subsequently in the pro- 
perty. 

A Hindu mother acting as guardian for her 
infant son, cannot possibly bind any interest 
which the son might acquire in certain pro- 
perty. Even if the infant has any subsisting 
interest in the property, the mother as guar- 
dian cannot enter into any contract on behalf 
of the infant which would be binding on him* 

39 Cal. 1232 (P.C.), Rel. on. [P 54 C 1] 

(c) Contract Act, S. 196 — Void contract. 

A void contract cannot be made good by ra- 
tiacation. [p 54 c 

(d) Landlord and Tenant— Covenant for 
renewal of lease does not operate as present 
demise but is only a contract enforceable by 
specific performance— It does not form part 
of demise but is separate contract— Ratifica- 
tion of lease does not amount to ratification 
of such covenant. 

The covenant for renewal does not operate 
as a present demise but is a mere contract, 
which can only be given efiect to in case of 
refusal to perform it by the lessor, or by en- 
forcing specific performance of the contract by 
the lessee. These covenants do not form part 
of the demise, and as the contract of the lease 
and the covenant for renewal are two separate 
contracts, the ratification of the lease does not 
necessarily amount to a ratification of the co- 
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venant for renewal: Raffeiy v. Schofield, (1807) 
1 C/i. 937; Sheewood v. Tucker, (lO'i-j) 2 Ch 410- 
Hand V. Hall, 2 E.v. D. 353; 17 Cal. 54S; and 
A.I.R. 1922 Cal. bH;Rel.on. [P 54 C 2, P 55 C 1 ] 

(e) Landlord and Tenant— Right for re- 
newal is only privilege granted to lessee — 
Renewal can only be of contract as made— If 

position of parties changes, renewal cannot 
be enforced. 

The right of renewal is a privilege granted 
7 ? n ® lessee. v. BuUeell (1881) IS Ch. 

^• 238 and Finch v. Undenoixxl, (1876) 2 Ch. D. 
310, and therefore, the renewal can only 

be of the contract as made. For example, if 
the contracc is made with tenants, ono of them 
cannot enforce the contract, or where the posi- 
tion of the parties changes, the renewal cannot 
^enforced; Finch Underwood, '2 Ch. 
0. 310 and Hollies Stores Ltd. v. Thumbs, (1921) 
202, Ref. [P55C1] 

(f) Landlord and Tenant — Contract to re- 
new lease— Taking of rent by lessor's trans- 
feree during term of lease, only precludes 
him from disputing lessee’s right of posses- 
sion but does not bind him to renew lease. 

^yh^^e there is a contract to renew the lease, 
taking of the rent by the lessor’s transferee 
during the term of the lease means that the 
lessor’s transferee was precluded from dis- 
puting the lessee’s right to remain in posses- 
sion by virtue of the lease. But that cannot 
import the other condition that he was bound 
to renew the lease after the term had expired. 

[P 55 C 2] 

(g) Hindu law — Widow — Covenant by wi- 
dow for renewing lease Intake effect after 

*8 ^'ot binding on reversioners 

(Obiter). 

Alienations by a widow in certain circum- 
stances may be binding upon the rever.sioners, 
but it is difficult to say that a covenant for re- 
newing a lease to take effect after the death of 
the widcMV would be so binding under any cir- 
cumstances. [p 56 C 1 ] 

(h) Contract — Liability — Contract to make 
grant in future does not necessarily stand on 
same footing as alienation. 


A covenant for renewal does not operate as 
present demise but is only a contract, and 
contract to make a grant in future does nc 
necessarily stand on the same footing as a 
alienation. [P 5C Cl 

^ (i) Contract — Construction — Covenan 
for renewing lease — Lessor to fix rent — Lesse 
It entitled to renewal is bound to pay ren 
demanded by lessor. 

there is a contract to renew a leas 

with the condition that the lessor is to fix th 
rent at pleasure the lessees if entitled to re 
nowal of the lease, are bound to pay the ren 
demanded by the lessor, however uureasonabl 
that might be. [P 56 C 2 

J^(j) Specific Relief Act, S. 15-Conlrac 

for renewal of lease at rent to be fixed b' 
lessor Lessee not prepared to pay rent fa 
entire leasehold as demised by lease, for th. 
small portion of land as to which only con 
tract was enforceable-Courl cannot m.k. 
new contract by splitting demised premise 
and apportion rent. 

Where the whole of the contract for renowa 


of a lease at font to he fixed bv lessor could 
no. be performed and tlio lessees weiv not pre- 
pared to pay rent, for the entir.' bMvdioid, as 
demised by t!ie lease, to tin* Ies.^OI• for a small 
portion of the land as to which croitiacL was 
enforceable. 


Held: that the Court cannot make a new con- 
tract for the parties by splitting up oho (lomis.)d 
promises and apportion the rout p.ivable for 
that portion only. 55 (; 

Betiode Milter, Bejoij Kumar Bhatta- 
charjee and Narayan Chandra Kai — for 
Appellant. 

Basak Satindra Nath Mukerji— 

for Respondents. 


B. Ghose, J. Tliis is an appeal !)>■ 
the plaintiS against the judgment and 
decree of the Subordinate Judge, 2n<I 
Court, 24 Parganas, dated 6th August 
1625. The appeal arises out of a suit for 
ejectment and for mesne profits or, in the 
alternative, if the Court holds tliat the 
plaintiff is bound to grant a lease to the 
defendants, then for fi.xing the rent at the 
rate of Rs. 25 per cottah per mensem. 
The Subordinate Judge has dismissed the 
claim for ejectment and for mesne profits 
but has directed that the plaintiff is bound 
to grant a lease to the defendants in terms 
of the contract, I shall relate presently, 
at the rent of Rs.5 per cotta per mensem. 

The facts of the case giving rise to this 
litigation are as follows: The jiroperty in 
suit along with other properties belonged 
to one Jadab Krishna Singha. He died in 
the year 1867 leaving his mother Pad- 
mamani, two widows Gakshmipriya and 
Fulkumari and a daughter Probhabati, him 
surviving. After his death, Fulkumari 
brought a suit for partition which ended 
in a compromise. Under the compromise, 
Padmaraani Lakshmipriya and Fulkumari 
each got one-third of the estate left by 
Jadab Krishna. Lakshmipriya died in 
1878 and, therefore, Fulkumari got two- 
thirds of the estate left by Jadib Krishna 
as the successor of Likshmipriya’s in- 
terest. There was subsequently a suit by 
certain creditors against Fulkumari who 
obtained a decree in the Mutisif’s Court 
and put her interest to sale. It was pur- 
chased by one Krishna Prosad on 28th 
February 1883. On 16th July 1888, Pro- 
bhabati purchased the two-thirds share 
from Krishna Prosad and she thus became 
entitled to the two-thirds share in the 
estate having purchased the widow’s in- 
terest of Fulkumari in it. On 26th May 
1895, Padmamani granted a lease of lier 
one-third share to Prabhabati for 21 years. 
The lease was to terminate .in May 1916. 
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On 11th July 1902 Prabhabati granted a 
lease to the predecessors of the defendants 
of the disputed property and its con- 
tiguous portion for a period of 20 years. 
The lease was to commence from 17th 
March 1902 and it was to terminate on 
17th March 1922. Prabhabati had three 
sons at the time: Ajay, Achal and Ashoke. 
Ajay and Achal had attained majority but 
Ashoke was a minor. In the lease Ajay 
and Achal joined their motlier although 
they could possibly have no interest in the 
property under the law and Prabhabati 
purported to execute it as guardian for 
Ashoke. It should be stated here that 
Prabhabati’s husband was alive and at 
that time he was the natural guardian of 
the minor Ashoke. In the lease there was 
a stipulation that the major lessors would 
procure confirmation of the lease from 
Ashoke on liis attaining majority and there 
was an indemnity clause if they failed to 
do so. Although nothing turnsupon that, 
it should be stated that no deed of confir- 
mation, as stipulated, was executed or 
registered by Ashoke on his attaining ma- 
jority. In this lease there was a clause 
for renewal for 10 years after the expiry 
of the term at the option of the lessees. 
It is stated at the place where the demise 
has been made for 20 years down to 17th 
March 1922, that at the option of the 
lessee the lease would continue for a fur- 
ther term of ten years to be determinable 
nevertheless under certain circumstances 
which it is unnecessary to mention. At 
the end of the document there is the sti- 
pulation which should be given in extenso: 

“Provided also and it \s hereby.agreed that if 
the lessees shall be desirous of taking a now 
lease of the premises hereby demised after the 
expiration of the said term of 20 years hereby 
granted the lessor and all other necessary 
parties if any will make and execute to the 
lessees at their costs a new and effectual lease 
of all and singular the said premises hereby 
granted or demised for a term of ten years to 
commence from and after the expiration of the 
term hereby granted at and under the like 
rents and dues but in case of the said business 
of the lessees being at the time in a flourishine 
coQaitiOQ and the said demised premises hav-^ 
ing increased in value at and under the rents 
and dues to be fixed by the lessor on reference 
to aforesaid circumstances and subject to the 
like covenants and provisions as are herein 
contained etc.” 

In the year 1909 there was further 
trouble among the ladies which was 
settled by the three ladies i. e., Padma- 
mani, Fulkumari and Prabhabati, sur- 
rendering their estates in favour of the 
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three reversionery heirs of Jadab Krishna- 
viz., Ajay, Achal and Ashoke on certain 
conditions as to receipt of maintenance by 
Padmamani and Fulkumari. These three 
grandsons of Jadab Krishna in their turn 
executed a document in favour of their 
father and mother giving them the right 
to enjoy the usufruct of all the properties 
they had thus obtained during their life- 
time. The husband of Prabhabati died 
in tlie year 1912. Prabhabati herself died 
on 11th April 1916. In the meantime, 
Padmamani died in the year 1913. Fulku- 
mari is still alive. On 15th September 1917 
the three brothers effected a partition of 
their properties including the property 
which had been leased by Prabhabati to 
the defendant’s predecessors. The divi^ 
sion of these properties was made by 
metes and bounds. They were divided 
into three plots and after partition, plot 
A fell to the share of Ashoke, plot B to 
tbe share of Ajay and plot C to the share 
of Achal. The areas of these three plots 
are different, apparently having regard 
to their value. After the partition, the 
rent payable by the defendants’ predeces- 
sors which was Rs. 220, was divided. 
Ashoke was to get Es. S2, Ajay another 
sum of Rs. 82, and Achal Rs. 56 per 
month; and all these three , brothers 
separately realized their rent in that 
share. The present plaintiff then pur- 
chased plot A from Ashoke by a deed 
dated 20th October 1917. Then there 
was a dispute between the plaintiff and 
the predecessors of the defendants and 
the plaintiff brought a suit for ejectment- 
That was settled by the defendants’ pre- 
decessors purchasing a half-share of tbe 
property which the plaintiff had pur- 
chased from Ashoke by a deed dated 1st 
August 1921, the purchase price being at 
tbe rate of Rs. 3000 per cotta. 

Since then, the defendants had been pay- 
ing rent at the rate of Rs. 41 to the plaint- 
iff. The present suit, as I have already 
stated, was brought mainly for ejectment 
on 5th June 1923. The plaintiff alleges 
that after the expiry of the term of the 
lease granted by Prabhabati, which term 
expired on 17th March 1922, the defen- 
dants have no right to remain on the 
land and if they desire to remain on the 
land, they are bound to pay rent at the 
rate of Es. 25 per cotta. The allegation 
of the defendants shortly stated is that 
the plaintiff has no title to the property 
in question ; secondly, that- they are 
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entitled to remaiu on the land in the 

exercise of their option to get a renewal 
of the lease according to the terms con- 
tained in the lease dated ilth July 1902 
and the rent payable by them for tlie por- 
tion of the property now in the plaintiff’s 
possession must be at the rate per cotta 
at which the rate of rent should be work- 

to the original lease 
^Mth reference to the whole area, which 

* 1-1-0 per cotta. Seve- 

ral issues were framed -in the Court 
below. The principal question for deci- 
sion was covered by issues, 5, 6 and 
•o and the controversy before us was main- 
ly with regard to these. They are as 
follows: 


A J® claim for* renewalof tha lease 
-valid and binding on the plaintiff and is the 
-defendant entitled to have the lease renewed ? 
It so, on what terms ? 


6th; Was the lease in question confirmed 
and ratified by the plaintiff’s vendor ? 

8th : Has the position of the defendants 
Dsen changed by their purchase ? ” 


All these issues were decided against 
■^e plaintiff by the Subordinate judge. 
With regard to issue 10 which runs 
thus; What will be the fair rent of the 
property? the Subordinate Judge deci- 
ded that the fair rent would he Rs. 5 
per cotta per mensem. It is argued on 
behalf of the plaintiff that the Subordi- 
nate Judge is wrong in deciding issues 5, 
'6 and 8 against the plaintiff and 
that he is entitled to claim ejectment 
after the expiry of the lease. With re- 
gard to^ issue p the plaintiffs con- 
tention is that if he is considered to he 
bound to renew the lease, it should be at 
rate demanded by him, that is to say, 
Rs. 25 per cotta per month or, at any 
rate, Rs. 12 per cotta, as that would be 
the fair rent according to the value of the 
property which was purchased by the 

^^®niselves at tlie rate of 
Ks. aOOO per cotta. He. however, con- 
tends that it is not left to the Court to 
decide what should be the fair rent of the 
proper y, as under the agreement con- 
tamed in the lease it was the leaser who 
was entitled to fix the rent as he thought 
proper and the Court has no authority to 
mterfere with the rent fixed by the lessor, 
ihe defendants have also filed a cross- 
objection with regard to the rate of rent 
fixed by the Court- and their objection is 
that the rent should be at the rate 
Re. 1-1 per cotta which should be calcu- 


late] from the original rent fixed at 
Rs. 220 for the entire area. 

There cannot be any question that the 
plaintiff would be entitled to ejectment 
unless the defendants could show that 
they are entitled to enforce the coven xnt 
foi^ renewal as against the plaintiff. Tiio 
princix^al question, therefore, is whether 
the covenant for renewal contained in the 
le.ise of July 1902 is enforceable as 
against the plaintiff. The Subordinite 
Judge has apparently proceeded upon the 
view that Prabhahati had a Hitulu 
widow’s estate as daughter of Ja lab when 
she granted the lexse in favour of the 
defendants’ predecess.'>rs. He has found 
that Ashoke after attaining majority had 
ratifiel the leise by receiving rent from 
the defendants for a number of years. 
Ashoke is, therefore, bound by all the 
terms of the lease and also by the cove- 
nant for renewal, as the le.xrned Judge 
was of opinion that it would be inequit- 
able to hold otherwise. He held thxt 

“the renewal clause Is as much .an important 
part of the lease as the other clauses, and it 
must b3 taken that Asoke ratified the entire 
contract with the conevaiit for rjiiewal anl 
not without it.” 

In that view, he held that the plaintiff' 
as assignee of Ashoke is bound by the 
covenant for renewal. Ho has also held 
that the letters of the plaintiff in reply 
to the demand for renewal made on be- 
half of the defendants show that the 
plaintiff was willing to bo bound by the 
renewal clause and these letters prove a 
clear admission of the plaintiff as to the 
contract for renewal being enforceable as 
against him. I need not recite tlie other 
reasons given by the Subordinate Judge 
in his judgment for holding against the 
plaintiff as I am going to deal with the 
arguments addressed to us by the parties 
and as the learned advocate for the res- 
pondents repeated the very arguments 
which had been adopted by the Subordi- 
nate Judge. The first question for con- 
sideration is, is the covenant for renewal a 
part of the lease or, in other words, is it 
a part of the demise ? If that is so, then 
it follows that the plaintiff must fail ac- 
cording to the reasoning of the Subordi- 
nate, judge. In order to decide this 
question, it is necessary to find what was 
the right of Prabhahati in the property 
in question when she gave the lease. 
She had not got a Hindu widow’s estate 
in the property. She was in possession 
as purchaser of the interest of Fulkumari 
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who had a Hindu widow’s estate. This 
interest was to last during the lifetime 
of Fulkumari. that is, with regard to 
two-thirds of the property. With regard 
to the remaining one-third, she held 
under a lease from Padinamani which 
was to come to an end in May 1916. 
The covenant for renewal of the entire 
lease after 17th March 1922 was intended 
to come into operation after the expiry 
of the term of that lease when Prabha- 
bi.ti would have no interest in that one- 
tiiird share. Can it he s-iid that the 
covenant of renewal with regard to this 
one-third share was a contract which in 
its inception was binding on the land ? 
I think not. The covenant with regard 
to that share must, therefore, be consider- 
ed to 1)6 a mere personal covenant which 
could be enforced against her if she had 
'got a fresh lease herself and not one 
which can be said to run with the land. 
Again, if Prabhabati liad executed the 
lease in the capacity of a qualified owner 
having a Hindu widow's estate (wliich 
she had not at that time) then her sons 
had no interest in the property at the 
time and Prabhabati, acting as guardian 
,for the infant son, could not possibly 
bind any interest whicli the son might 
-acquire after the death of the ladies. 
'Even if the infant had any subsisting 
interest in the property, Prabhabati 
ias guardian could not enter into any 
Contract on behalf of the infant which 
;would be binding on him. : see the case of 
Sarwarjan v.Fakruddin Mahomed (1). 
This proposition is not contested by the 
learned advocate for the respondents. 
The contract, therefore, is altogether void 
so far as Asoke is concerned and being 
a void contract, it cannot be said 
to be effective by ratification as a void 
contract cannot be made good by ratifica- 
tion. It is further to be borne in mind 
that Prabhabati was not the natural 
guardian of Ashoke but his father would 
be so. The Subordinate Judge seems, 
therefore, to be uuder an error when he 
held that Ashoke was bound by the con- 
tr.ict for renewal of the lease, as he had 
ratified the lease by acceptance of rent. 

Then, again, assuming that the cove- 
nant by Prabhabati could be binding on 
Ashoke by ratification, the question arises 
as to whether by ratificition of the lease 
itself, it can be said that the covenant 
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for renewal has been ratified. In order 
to hold that, it must be found that the 
covenant for i*enewal is a part of the 
demise. It is not disputed on behalf of, 
the respondents that the covenant for| 
renewal is a mere contract, which can^ 
only be given effect to in case of re{usal| 
to perform it by the lessor, by enforcing 
specific performance of the contract by 
the lessee. That these covenants do not 
form part of the demise has been laid 
down in some English cases. An option 
of purchase is analogous to the right of 
renewal. It has been held that it is a 
covenant quite apart from the demise, 
although arising by reason of tiie demise 
and flowing from it : See the case of 
Raffety v. Schofield (2). In Sherwood 
V. Tacker (3) p. 445, Pollock, M. R. 
observed that : 

“ a distinction is to be drawn between the 
demise and tiic contract under which the 
option to purchase was given. They are essen- 
tially different.” 

It has been argued on behalf of the 
respondents that an option of purchase 
and an option for renewal are quite diffe- 
rent and Woodall v. Clifton (4) is relied 
on. The difference, however, is an ano- 
maly in the English law as pointed out 
by Ronierf, L. J. at p. 279 of the report 
and we are not here concerned with the 
anomalous distinction between the two. 
It is again urged, relying on an old Eng- 
lish case, that a covenant for renewal 
creates a lien. That does not mean that 
any present interest is created in the 
land by such a covenant. I may here 
refer to the case of Hand v. Hall (5) 
where Lord Cairns, L. C. speaking of a 
lease and a covenant for renewal con- 
tained in it observes : 

” Whereas there is not anything to be done 
by the tenant in the first part of the agree- 
ment to create a demise, in the second part 
something has to be done by him before that 
part takes effect, and until that is done it is 
impossible to tell whether a tenancy shall 
come into force or not. I think, therefore, 
that it is absolutely necessary to divide the 
contract into two parts. I think the agree- 
ment is an actual demise, with a stipulation 
superadded that if at his option the tenant 
gives the landlord a notice of his intention to 
remain, he shall have a renewal of his te- 
nancy for three years and a half.” 

(2) [1897] 1 Ch. 937=36 L. J. Ch. 443=45 
W. R. 460=76 L. T. 648. 

(3) [1924] 2 Ch. 440. 

(4) [1905] 2 Ch. 257=74 L. J. Ch. 555=21 
T. L. R. 581=54 W. R. 7=93 L. T. 257. 

(5) 2 Ex. D 353. 
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It has also been held in this Court 
that a covenant for renewal does not 
loperate as a present demise but remains 
only a contract. Boyd v. Krcig (6). 
Bcisdiita Ghcuran v. licijani ^ohcin (7). 
As the contract of the lease and the cove- 
nant for renewal are two separate con- 
tracts, in my opinion, the ratification of 
the lease does not necessarily amount to 
a ratification of the covenant for renewal. 
The ground, therefore, upon which the 
Subordinate Judge held that Ashoke was 
bound by the covenant for renewal as he 
had ratified the lease by acceptance of 
rent does not appear to be at all sound. 

There is another difficulty in the way 
of the defendants in enforcing the term 
of the renewal and it is that the contract, 
as it was made in the lease of 1902, can- 
not be sought to be enforced as it was 
made nor is it sought to be enforced in 
its entirety. It has been held that the 
.right of renewal is a privilage granted to 
the lessee : See the cases of Bastin v* 
B i dwell {Q) per Kay, J., Finch v. Under- 
wood (9) per James, L. J. and, therefore 
the renewal can only be of the contract 
as made. For example, if the contract 
is made with two tenants, one of them 
icannot enforce the contract : see Finch v. 
Underwood In Hollies Stores Ltd. 

V. Timmis (10) the covenant for renewal 
was made on condition that there should 
be three guarantors named for the pay- 
ment of the rent. One of the named 


guarantors died during the currency of 
the lease and the tenant souglit to exer- 
cise the option of renewal either by sub- 
stituting another guarantor for the de- 
ceased guarantor or by putting in the 
entire rent for the whole period of the 
renewal. The Court refused ,the claim 
for renewal on the ground that the con- 
tract should be performed as it was made 
and as that cannot be done even if there 


was no reasonable ground for the lar 
mrd to refuse specific performance, t 
Court would not enforce it. In the p 
sent case, the contract for renewal 
made is incapable of performance. As 
have already observed, there was a di- 
sion of the property among the thi 
brothers. Subsequently, the defendar 
purchased one-half of the interest whi 
orig inall y Ibeku^ged to one of the brothe 

(0) L1B90J 17 CalTdis; 

(7) A. I. B. 1922 Cal. 514=49 Cal. 928. 

(8) [1881] 18 Ch. D. 236=44 E. T. 742 

(9) [1876] 2 Ch. D 310=-46 L. J. Ch. 622= 
W. B. 667=34 L. T. 779. 

(10) [1921] 2 Ch. 202. 


The delendants liad acquiesced in (ho 
partition by agreeing to pay rent sepa- 
rately to each of them according to tlie 
different shares wiiich, Iho In'otliers 
thought, were tlieir just sliares. The. 
position, therefore, of the parties not 
being the same as it was wlmn the con- 
tract was entered into, even assuming 
that Prabhabati’s contract would he 
binding on Ashoke, Ashoke's assignee may 
very well say that : 

“ the contract wliich the defoodants now 
seek to enforce is quite a different contract 
from what was entered into and I am, there- 
fore, not bound to carry it out.” 

The learned advocate for the respon* 
dents, however, argues that when Asoke 
took rent from the defendants, he must 
be considered to have been aware of the 
covenant in the lease and knowing the 
terms’of the lease as well as tlie cove- 
nant he never repudiated the covenant for 
renewal and it must, therefore, be held 
that Ashoke tacitly entered into a fresh 
contract for renewal of the lease. This 
argument seems to me to be too far- 
fetched. In order to bind a person 
on the allegation that he entered 
into a contract for doing a certain 
thing, there must be definite evidence 
that he did actually enter into a con- 
tract and I am, therefore, unable 
to accept this contention. It is, 

again, urged that the plaintiff himself 
did the very same thing, that is, took 
rent from the defendants for his share. 
The answer is, that the taking of the rent 
during the term of the lease means that 
the plaintiff was precluded from disputing 
the defendants’ right to remain in posses- 
sion by virtue of the lease. But that can- 
not import the other condition that he 
was bound to renew the lease after the 
term had expired. Here I may state an- 
other contention on behalf of the respon- 
dents and it is that the defendants in 
their correspondence accept the terms of 
the lease including the right of renewal. 
Special reference is made to Ex. D (l) a 
letter the plaintiff’s solicitor wrote in 
reply to the letter of the solicitor for the 
defendants asking for renewal of the 
lease. The plaintiff said that he was wil- 
ling to renew the lease if rent was paid at 
the rate of Es. 25 per cotta per month. 
That does not mean that he was willing 
to renew the lease on any other terms. 
The letter must be read as a whole in 
order to understand the attitude of the 
plaintiff. It, therefore, does not seem to 
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me that the plaintiff can be said in any 
way to have entered into a fresh contract 
for the purpose of renewing the lease 
which was granted by Prabhabati. 

There is another difficulty in the way 
of the plaintiff as to the right which 
Ashokehxd obtained. Prabhabati. as I 
have alreidy stated, was in possession as 
a purchaser of Fulkumari’s estate. In 
1909, all the three ladies surrendered 
their qualified interest in favour of the 
grandsons of Jadah Krishna. The effect 
of such surrender is that the grandsons 

took the estate as it was at the time of 

their grandfather, Jadah Krishna Singha, 
and they might very well urge that they 
are not bound by covenant made by Pra- 
bhaliati, although by reason of the fact 
that they had accepted rent from the de- 
fendants, they could not dispute the de- 
fendants right to remain on the land till 
March 1922. In the view I take, it is not 
necessary for me to discuss the question 
^ to the right of a qualified owner like a 
Hindu widow to grant a lease for a term 
of years with a clause for renewal at the 
option of the lessee, particularly as to 
what would be the effect of such a co- 
venant after the death of the widow. It 
seems to me that it is at least doubtful 
that a Hindu widow can enter into such 
a covenant so as to bind the reversioner. 
Alienations by a widow in certain cir- 
cumstances may be binding upon the re- 
versioners: but it is difficult to say that 
a covenant for renewing a lease to take 
effect after the death of the widow would 
be so binding under any circumstances. 
It need only be added that a covenant for 
renewal does not operate as a present de- 
mise but is only a contract, and a contract 
to make a grant in future does not neces- 
sarily stand on the same footing as an alie- 
nation. On these grounds, in ray judg- 
ment, the Subordinate Judge is wrong in 
holding that the defendants are entitled 
to enforce the right of renewal of the 
lease according to the agreement entered 
into by Prabhabati in 1902. 

Another question was argued on behalf 
of the respondents and it was that al- 
though the whole of the contract cannot 
be performed under S. 15, Specific Relief 
Act, the defendants may be allowed to en^ 
force the contract with regard to the 
part of the property now in the possses- 
sion of the plaintiff. This section, in my 
judgment, does not entitle the defendants 
to ask for specific performance of the 


agreement with regard to the small por- 
tion of the property which now remains 
in the possession of the plaintiff on pay- 
ment of a proportionate part of the rent. 
The defendants are not prepared to pay 
I'fent for the entire lease hold as demised 
by the lease of 1902 to the plaintiff for 
this small portion of the land and I do 
not think that we can make a new con- 
tract for the parties by splitting up the 
demised premises and apportion the rent' 
payable for that portion only. As thel 
defendants, in my judgment, are not en- 
titled to enforce specific performance of 
the covenant for renewal, they have no 
right to remain on the land and the plain- 
tiff would be entitled to a decree for eject- 
ment. 

I should, however, express my opinion 
with regard to another point which was 
urged by the learned advocate for the ap- 
pellant and it is that the Court was left 
no discretion by the terms of the covenant 
to fix a fair rent even if the defendants 
are held to be entitled to enforce the con- 
tract. That portion of the covenant has 
already been recited. It is not that the 
tenants would be bound to pay a fair and 
reasonable rent in which case the Court 
might have assessed the rent. Here the 
discretion is entirely in the lessor and the 
lessor may fix any rent that be pleases. 
It is, however, contended by the learned 
advocate for the respondents that the 
lessor was bound to fix the rent by tak- 
ing into consideration the fact whether 
the business of the lessee was in a flour- 
ishing condition or not and whether the 
value of the premises had increased. With 
regard to the increase of the value of the 
premises, there is no dispute; but it is 
stated that*the condition of the business 
of the lessee was not flourishing. That is 
a matter of opinion only and if the plain- 
tiff thought that the business of the lessee 
was in a flourishing condition he might 
then fix such rent as he pleased. The 
Subordinate Judge himself does not accept 
the story that the business of the defen- 
dants was not in a flourishing condition. 

In my opinion, if the defendants want to 
stay on the land and if I had thought 
that they were entitled to a decree for re- 
newal of the lease, I should have held 
that they were bound to pay the rent de- 
manded by the lessor, however unreason-j 
able that might be. At any rate, as the! 
plaintiff has asked for as a last resort, 
the rent would be calculated at the rate 
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of Rs. 12 per month on the price of the 
property which was paid hy tlie defen- 
dants for the half-share originally belong- 
ing to Ashoke, This disposes of tlie cross- 
objection of the defendants which was 
with regard to the rate of rent. This ap- 
Veo.\ must, therefore, be decreed. The 
plaintiff s prayer for khas possession 
should be allowed and he is also entitled 
to claim mesne profits for the property 
from after the date of the expiry of the 
lease of 1902, that is, 17th March 1922, 
till the date of recovery of possession. 
Under O. 20. R. 12, Civil P, C., the Court 
will hold an enquiry as to such mesne 
profits which have accrued from 18th 
March 1922 till the date of delivery of 
possession or sucii other time as provided 
in the rule and the Court below will pass 
a final decree for rpesne profits in accord- 
ance with the result of such enquiry. The 
plaintiff appellant is entitled to the costs 
of both Courts. The cross-objection is 
dismissed w’ithout costs. 

Cammiade, J. — I agree. 

d.b./r.k. Appeal allowed. 
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Cuming and Lort-Williams, JJ. 


to determine whether evidence does corro- 
borate approver as to complicity of accused. 

Cuniiug J . — It is doubtful whotlior tlio 
Judge has to determine whetlior tlii-ro 
evidence that does corroborate the story of the 
approver so far as the coiiiplicitv of the accus- 
ed is concorued. that being a question of fat'ts: 
19 C. H’’. K . 053 and Ryder v, U'tuuijitv/f, 4 Kx. 
32, Disecussed <and Doubted. IP 5'J C IJ 

(d) Practice — Cod ified law cannot be mo- 
dified^ by rules of practice made to meet- 
changing conditions — Every small modifica- 
tion must be by legislation — Interpretation 
of statutes. 

When Jaw Jias been codified, it cannot bo mo- 
dified gradually from day to day as the chang- 
ing circumstances of a coramunitv, require, 
by rules of practice made to meet these imper- 
ceptibly changing conditions. Any modifica- 
tion, however small, must be made by the 
legislature, whcu a suitable opportunity 
arrives. [P cO C I'j 

(e) Criminal P. C., Ss. 298 and 299— Jury 
should find facts upon evidence before them 
and be guided by law applicable which 
Judge should explain to them. 

In a trial by jury it is the function of the 
jury to find the facts upon the evidence laid 
before them^and for that purpose to bo guided 
by the law which is applicable, and it is in all 
cases the duty of the Judge to point out to 
them that law: 21 W. R. 69 Cr., FoU. 

[P CO C 1] 

(f) Criminal P. C., Ss. 298 and 299— Ques- 
tion as to what amounts to or does not 
amount to evidence is question of law to be 
decided by Judge. 


liebati Mohan Chakrabarti aad another 
•Accused — Appell^ints. 


Emperor — Opposite Party. 

Criminal Appeal No. 715 of 1927 Deci- 
ded on 24th April 1928, from judgment oj 
Sess. Judge, Mymensingli. 

(a) Criminal P. C., S. 282 — Judge can dis 
charge juror for misconduct and either add 
new juror or discharge jury and empanel 
fresh jury. 

The Code makes no provision for dealing 

or jurors guilty of misconduct, 
rhe Judge has an inherent power to discharge 
^^‘sconduct: {A. I. B. 1923 Cal. 724, 

on.J So whore a juror-misconducts himseli 
. ® should be discharged and either a new 
juror added or the whole jury discharged and 

f empanelled. Such juror may bo 

on rom the persons present in the Court- 
, [P 53 C 2] 

—71: C., S. 172— Judge can 

jypy police diaries even after verdict of 

Could refer to the diaries before 
roL could obviously 

« f verdict as the trial 

does not end with the verdict. [P 68 C 2] 

^(c) Criminal P. c., S. 298-Judge has 


The law of evidence is part of the goner, 'il 
law. The question as to what is, or is not evi- 
dence, that is to say, what amounts or doc^' 
not amount in law to evidence is a question of 
law to bo decided by the Judge as is the quo.s- 
tion whether there is any evidence in law to 
go to the jury. [P GO C 2] 

(g) Evidence Act, S. 114, 111 (b) — Corro- 
boration in material particulars connecting 
each accused with offence is required and 
not in every material particular. 

It is not all evidence corroborating the ac- 
complice’s story, which comes within the rule 
requiring corroboration. The corroboration 
indicated in S. 114, Ill-.{b), is corrobor.ation In 
material particulars and these particulars must 
bo such as to connect or identify each of the 
accused with the ofTonce: [72. v. liaskcrvilU’, 
(191C) 2 K. B. G58.] It is not necessary that 
the accomplice should be corroborated in every 
material particular. [P 60> C 2] 

(h) Evidence Act, S. 133 — Confirmation 
only on truth of history told by accomplice 
without identifying persons is no corrobora- 
tion. 

A man who has been guilty of a crime him" 
self will always be able to relate the facts of 
the case and if the cofirmation be only on the 
truth of that history, without identifying the 
persons, that is no corroboration at all: R- v. 
Farler. 8 C. and P. 106 and R. v. Elahl Bar., 
B. Ij. R. Sup. Vol. 450 (P.P.). ^ 
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(i) Criminal P. C., Ss. 298 and 299 — Judge 
must not tell jury that certain witness does 
corroborate accomplice, that being for jury 
to decide. 

Per LorhW illiams, J . — The Judge mxist not 
tell the jury that such or such witness does 
in fact corroborate the accomplice. That is the 
function of the jury and depends upon whether 
they believe the witness or not. [P 61 C IJ 

_^(j) Criminal P. C., S. 298 — ^Omission to 
direct jury’s attention to portions corrobora* 
ting evidence in law is non-direction but it 
is misdirection if Judge points out portions 
as fulfilling requirement though in fact they 
do not. 

Though an omission to direct the attention 
of the jury to those portions of the corrobora- 
tive evidence which amount to corroborative 
evidence in law would only be a non-direction, 
it is a misdirection if the Judge points out to 
the jury certain portions of the evidence as 
fulfilling the requirements already stated, 
when in fact thev do not do so: 20 Cal. 782 

[P61C1] 

^Dehendra Narayan BhattacJiarji and 
Nares Ch. Sen Gupta — for Appellants. 

Khundkar — for the Crown. 

Cuming, J. Tliis is an appeal by two 
persons Eebati Mohan Chakravavti alias 
Rebati Thakur and Jabbar Sheik alias 
Abdul Jabbar. These two persons were 
tried by the learned Sessions Judge of 
Mymensingh sitting with a jury on a 
charge of dacoity under S. 395, I. P. C., 
and also under S. 397. The jury unani- 
mously found the two appellants not 
guilty 'under S. 397 and they unanimously 
found both the appellants guilty under 
S. 395. The learned Sessions Judge 
agreeing with this verdict has sentenced 
them both to four years’ rigorous impri- 
sonment and further to a fine of Rs. 50 
each in default to suffer further imprison- 
ment for six months. 

The dacoity in -question took place in 
the house of one Mathur Modak on the 
night of 10th December 1926. The 
dacoits used guns and some three persons 
were wounded in the course of the dacoity 
and cash and ornments were looted. 

The two appellants both pleaded not 
guilty. The first point raised by the 
appellants relates .to the constitution of 
the jury. What happened Was this. The 
jury was empanelled and sworn and 
a foreman appointed. Meanwhile an- 
other case was being tried. It was then 
found when the present case was 'called on 
that the foreman of the jury has been 
seen talking with the Court Inspector. 
This allegation being substantiated the 
Judge quite properly discharged him, 
took another gentleman who was present, 


empannelled him and proceeded with the 
case. I may say at once that the objec- 
tion is a technical one for it is not sug- 
gested that the accused was in any way 
prejudiced by what happened. He con' 
tended that the only course open to the 
Judge was to discharge the whole jury 
and empanel a new one. The Code 
strange to say makes no provision for 
dealing with a jury or jurors guilty of 
misconduct. The only section dealing 
with the discharge of a jury is S. 282, 
Criminal P. C., which provides what was 
to be done in the case of illness of a 
juror. It has, however, been held that 
the Judge has an inherent power to dis- 
charge a jury for misconduct. Rahim 
Sheik V. Emperor (l) a decision to which 
I was myself a party. 

It seems to me that the present case 
should be dealt with on an anolcgy with 
S. 282, Criminal P. C. and that where a! 
juror misconducts himself he should be' 
discharged and either a new juror added 
or the whole jury discharged and a fresh 
jury empanelled. If the learned Judge 
decided that he should empannel a new 
iury how is the new juror to be chosen. 

S. 282 must I think contemplate the 
application of S. 276 (secondly) and that 
such juror may be taken from the persons 
present in the Court-room there being none 
of the summoned jurors present. That is 
what was done in the present case and so 
far as I can see there is no objection to it. 
There is no substance therefore in this 
contention- . 

The next point, taken is equally tech- 
nical. After the verdict was given the 
Judge stated that he would look at the 
police diaries before deciding whether he 
would refer the case under S. 307. 
Having done so he accepted the verdict 
of the jury and convicted the accused. 

Under S. 172, Criminal P. C. the Court 
may send for the police diaries and 
use them not as evidence in the case 
but to aid it in such enquiry or trial. It 
is contended that the trial was finished 
with the verdict of the jury and that 
after that the Judge could not refer toj 
the diaries. If, however, he could refer 
to the diaries before the veixiict, he could 
obviously refer to them after the verdict. 

Neither is the trial ended with the ver 
diet of the jury for the Judge still has to 
decide whether he will accept it or refer 
t he case and if re ferred the trial is c> 

(1) A- I R. 1928 Cal. 724=50 Cal. 872. 
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tinuetl in the High Court. By using the 
diaries for the purpose of determining if 
he would refer the case the Judge is using 
them for the purpose of the trial. This 
point has no substance whatever. 

The next point raised is one of mis- 
direction. In this case there was an 
approver and the appellants contend 
that there is no evidence to corroborate 
the approver as to the part taken by the 
present appellants in the dacoity and 
and that the Judge should have told the 
jury so. The prosecution no doubt have 
produced evidence which they allege corro- 
borates the story of the approver as to 
the complicity of the present appellant 
in the dacoity- 

The appellants contend, however, that 
the evidence does not raise any inference 
whatever as to the complicity of the pre- 
sent appellants in the dacoity. The ap- 
pellants now contend that the Judge must 
determine whether a particular piece of 
evidence does or does not corroborate 
the story of the approver as to the com- 
plicity of the accused persons and then 
tell the jury that such and such evidence 
does corroborate the approver with re- 
gard to the complicity of the accused. 

It has been held that it is the duty of 
the Judge to determine whether any evi- 
dence has been given on which the jury 
cau properly find the question for the 
party on whom the onus of proof lies. 
[See Emperor v. Upendra Nath Das, 
(2), See also Ryder v. Wombicell (3).] 

From this no doubt the principle may 
be deduced that it is for the Judge to 
determine whether there is any evidence 
that does corroborate the story of the ap- 
prover so far as the complicity of the 
present appellants is concerned. 

In Ryder v, Wombwell (3) this has 

been described as a preliminary question 

which is one of law for the Judge to de- 
cide. 

Speaking for myself I have the greatest 
difficulty in understanding how the ques- 
tion whether one fact is corrroborated by 
another fact can be anything but a ques- 
tion of fact itself. 

The approver states as a fact that a 
certain person went with him to commit 
a dacoity. Whether this approver and 
this person went to commit a dacoity is 

(2) [1914] 19 C. W. N. 653=80 I. C. TlS^I 

C. L. J. 377 (P.B.). 

(3) [1868] 4 Ex. 32=38 L. J. Ex. 8=17 W. 

R. 107=19 E. T. 491. 


a question ot fact. Tliat the Jijq)rin'er 
makes the statement in Court is a fact. 
That another person saw the approver 
and the said person at a certain place is 
a fact. It is this fact tli.it is sought to 
be used to corroborate either the state- 
ment of the appiover which is itself a 
fact that the person went with him to 
commit a dacoity or it may said to corro- 
borate the fact that the approver and the 
said person went to commit a dacoity. 
In either case it is a fact wliich is used 
to corroborate <inotiier fact. In any view 
of the case both are statements of fact 
and a statement of fact is itself a fact. 
Whether one fact corroborates another 
would seem to be a question of fact. 
However the piinciple that such a ques- 
tiou is one of law has apparently been 
adopted by our Courts and I am obliged 
to follow it. In the present case there 
was evidence that might I think be held 
to corroborate the approver’s statement 
as to the complicity of these two appel- 
lants. There is the statement of Ainud- 
din Jamadar that on the day of the occur- 
rence he saw Rehabali and Jabbar with 
the approver Oli at Pauli Ghat. The 
Ghat is about 3 miles from the place of 
occurrence and some 6 or 7 miles from 
the appellant’s house. The jury might 
be justified in holding that this fact did 
corroborate the story of the approver as 
to the complicity of the two appellants 
in the dacoity. 

It cannot therefore be said that there 
was no evidence to go to the jury which 
would corroborate the evidence of the ap- 
prover as to the complicity of these ap- 
pellants in the dacoity. 

In my opinion the appellants have 
failed to prove anything which could be 
construed as a misdirection or a point of 
law which the Judge has wrongly de- 
cided. The appeal must therefore be dis- 
missed. 

Lort'AVilliams, J. I agree generally 
with the conclusions at which my learned 
brother has arrived and I have nothing 
to add on the two first points. With re- 
gard to the third point, the law in tins 
country affecting the evidence of accom- 
plices is contained in Ss. 133 and 114 
III. (b), Evidence Act. These two sections 
read together coincide with the rule for- 
merly observed in England and laid down 
in India prior to the passing of the Act. 

In England the permission given by law 
to the jury to presume that an accom- 
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plice's eviflence is unworthy of credit, has 
in practice, owing to growing experience 
of the unreliability uf such evidence, 
gradually become a duty to treat it as 
such, except in very exceptional cases. 
And this rule of practice has been fol- 
lowed so universally that it has become 
almost a rule of law and according to 
Taylor on Evidence, other authors deserve 
all the reverence of law— in accordance 
with this rule English -Judges have 
directed juries and any omission so to do, 
would he a ground for setting aside the 
conviction. In India, I find that a simi- 
lar procedure has been adopted. It has 
been laid down in Re : Proceedings dated 
'-OUi March 1868 (-1), and in a number of 
other cises, that the proper course for a 
Judge is to inform the jury that there is 
no rule in law prohibiting the conviction 
of an offender upon the uncorroborated 
evidence of an accomplice but that as a 
rule of practice it is considered unsafe to 
convict upon such evidence and then to 
point out circumstances, if any, in the 
particular case, for relying npon the evi- 
dence, and the omission so to caution the 
jury was in Queen-Empress v. Arunuiga 
(5) held to be a misdirection requiring the 
leveisal of the verdict, and in many 
other cases has been held to be an error 
in law justifying such reversal. 


This seems to me in effect to amount 
to a direction in accordance with the pre- 
sent English practice, viz., that the jury 
ought to draw the presumption that an ac- 
complice’s evidence is unworthy of credit, 
unless there are some exceptional circum- 
stances in the case which rebut that 
presmuption. But this does not seem to 
me to he in accordance with S. 114 III. (b), 
Evidence Act, and when law has been 
icodified, it cannot be modified gradually 
from day to day as the changing circura- 
;stances of a community require by rules 
:of practice made to meet those imper- 
ceptibly changing conditions. Any modi- 
ification, however small, must be made 
'by the legislature, when a suitable op- 
'portunity arrives. 


In a trial by jury it is the function of 
the jury to find the facts upon the evi- 
dence laid before them and for that pur- 
pose to be guided by the law which is 
applicable, and it is in all cases the duty 
of the Judge to point out to them that 


(4) [1868] 4 Mad, H. C. 

(5) [1839] 12 Mad. 196. 


R. App, 7. 


law. Phear, J., Queen v. Sadhu Mundul 
(6). The law of evidence is part of the 
general law. The question as to what 
is or is not evidence, that is to say what 
amounts or does not amount in law to 
evidence is a question of law, to be de- 
cided by the Judge, as is the question 
whether there is any evidence in law to 
go to the jury. 

Similarly the question as to what is or 
is not, what amounts or does not amount 
to corroboi*ative evidence in law is a 
question of law to be decided by the 
Judge. It is not all evidence corroborat- 
ing the accomplice's story, which comes 
within the rule requiring corroboration. 
The corroboration indicated in S. 114, 
111. (b), is corroboration in materiall 
particulars and these particulars must 
be such as to connect or identify each of 
the accused with the offence. This part 
of the law of evidence has been the sub- 
ject of a very large number of Indian 
decisions, and the English cases have 
been reviewed in B. V. Baskerville, (7) 

The heading of that case is as follows : 

here on the trial .of an accused p 3 rson 
evidence is given against him by an accom- 
plice, the corroboration, which .the common 
law requires is corroboration in some material 
particular tending to show that the accused 
committed the crime charged. It is not 
enough that the corroboration shows the wit- 
ness to have told the truth in matters uncon- 
nected with the guilt of the accused. ” 

In other words, the corroboration must 
be in some material particular implicat- 
ing the accused. As was said in R. v. 
Farler (8) and R. v Elahi Bux (9), and 
other cases, a man who has been guiltyl 
of a crime himself will always be able' 
to relate the facts of the case and if 
the confirmation be only on the truth of 
that history, without identifying the per- 
sons, that is no corroboration at all. 
Consequently, just “as it is the duty of 
the Judge to direct the jury” as to what 
portions of the evidence amount to evi- 
dence in accordance with law, and to lay 
before them such evidence only and to 
direct them to reject any evindece which 
may have been given, bub which does not 


amount to evidence in accordance with 
law, similarly it is the duty of the Judge 
to direct the attention of the jury to those- 

^6) [1874J 21 W. R. 69 Cr. 

(7) [1916] 2 K. B. 658=86 L. J. K. B. 28= 
60 S. J. 696=.-2-5 Cox. 0. C, 524=80 J. P. 
446=115 L. T, 458. 

(8) 8 C. & P. 106. 

(9) [1866] 5 W. R. Cr. 80=B. L. R. Sup. Vol. 
459 (F.B). 
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portions of tiie eviJence coatirming or 
coi roborating the accomplice’s story whicii 
do or do not fulfil the requirements to 
which I have already referred There are 
several Indian decisions on this point in- 
cluding one in Ratanlal’s Reports at 
p. 640. But the Judge must not tell 
the jury that such or such witness does 

■ in fact corroborate the accused. That is 

the function of the jury and depends upon 
whether they believe the witness or not. 
And though an omission to direct the at- 
tention of the jury to those portions of 
the corroborative evidence which amount 
to corroborative evidence in law would 
only be a non-direction — it is a misdirec- 
tion if the Judge points out to the jury 
certain portions of the evidence as ful- 
filling the requirements already statd, 
when in fact they do not do so. On this 
question there is a case which is directly 
in point viz., Jamir%iddi Jdasalli v 
Emperor (lO) decided by Prinsep. J., and 

Stephen, J., the head-note of which reads 
as follows : 

A sessions Judge in laying the evidencs of 
an approver before the 'jury stated in his 
charge : ‘If you think that the approver’s 
story is worthy of credit in itself, you have to 
Consider whether it has bean corroborated on 
material points,’ and then, after describing 
what • in his opinion were ‘the points of 
corroboration,’ told the jury that ‘the above 
are the points oa which the evidence has been 
corroborated, and that corroboration is full 
and complete. If you believe it.’ 'You have to 

consider those points and decide, whether the 

approver has been corroborated in material 
points, and, if you find that to be so, then you 
have in his story sufficient evidence to connect 
all throe accused with the crime,’ Held, that 

this was not a proper way to place the case 
before the jury.” 

The Sessions Judge should have told the 
jury that, although thelaw permitted them 
to convict on the uncorroborated evidence 
of an accomplice, it was not thepracticeof 

which have consistently held 
that it was not safe or proper to convict 
on such evidence without some corrobo- 
ration sufficient to connect each of the ac- 
cused with the offence committed. With 
this caution the Sessions Judge should 
nave laid before the jury the evidence 
coiTobomting the statement of the accofu- 
p ice. The nature, of the corroborative 
evidence must be confirmatory of some of 
the leading story of the approver as against 
the particular prisoner. 


This is exactly what the learneil Juclgtj 
has done in the present case and what he 
must not do. He says on p. i2ol in\ 
copy of his charge: 

“I shall now state the fact.s in wliich tlic ap- 
prover has been corroborated. i’ho .st it 

ments of Oli which have been corroborated ar^ 
stated belaw,” 

and he proceeds to lay before the jury 
much that does not amount to corrotic- 
rative evidence of tlie kind required liy 
law viz., evidence implicating the ac- 
cused. I need only give one instance out 
of many. The learned Judge in item o 

on p. 13 sets out Oli's statement as 
follows : 

“Near Narinda they sat on the river bank, 
took pau and cigarette and got readv for the 
dacoity.” 

(Oli is referring here to himself and 
the other accused persons including the 
two appellants). Tiien tlie learned Judge 
sets out the evidence in corroboration ' 
as follows : 

The investigating Sub-Inspector savs that 

he found a Kowta on the river bank .some 

po^vder was lying on the ground. -Danu Taluk- 

dar (P. W. IS) says that on the night of the 

dacoity ho went to see his paddv field wlicn 

he saw 15 or 16 men seated on the ‘bank of the 
river.” 


(10) [1902] 29 Cal. 782=6 C. W. N. 553. 


It is clear that neither of tliese pieces 
of evidence implicate any of the accused 
and certainly not either of the appellants. 
They do not amount therefore to corrobo- 
rative evidence in the sense to which I 
have already referred. Moreover this 
method df directing the jury is apt to 
mislead them as to the corroborative evi- 
dence existing against each individual 
prisoner, and to suggest that evidence 
which exists against some is evidence 
against all. 

For these reasons in my opinion the 
Judge has to this extent misdirected the 

jury. 

In other respects, however, his charge 
is satisfactory though to my mind overloa- 
ded with detail and repetition which is apt 
to confuse a jury. Moreover he has to a 
large extent discounted the misdirection 

have alluded, by correctly 
directing the jury on the same points in 
other parts of his lengthy charge, and as 
in fact there was sufficient corroborative 
evidence in law against ■ the two appel- 
lants — that is to say, evidence corrobo- 
rating the accomplice in some material 
particulars implicating the accused and as 
it must be remembered that it is not 
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necessary that the accomplice should he 
corroborated in every material particular, 
I do not consider the misdirection so seri- 
ous as to necessitate setting aside the con- 
viction. I agree therefore that this appeal 
should be dismissed. 

D.P.. 'r.K. Appeal dismissed. 
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C. C. Ghose and Gregory, -TJ. 
Ooveniynent of Bengal — Appellant. 

V. 

'Sasar Darzi and others — Accused — 
Kes])ondents. 

Government Appeal No. 8 of 1927 and 
Criminal Revn. Case No. 1189 of 1927, De- 
cided on 23rd May 1928 against an oitler 
of Additional Sessions Judge, Dacca, D/- 
3rd September 1927. 

Criminal P. C., S. 297— Charge to jury 
— Intermediate verdicts are not recognized. 

Five p arsons were accused uudet S. 302 and 
143 and 149, len^l Code; the prosecution 
alleged that the ofience had taken place before 
dark. The Judge asked the jury to give an 
intermediate verdict on the question whether 
the offence was committed before or after dark 
and on the jury holding that the offence was 
committed after dark the accused wore ac- 
quitted. 

Held : that there was no proper summing up 
to the jury and that, therefore, the verdict ought 
not to be allowed to stand. The law does not 
recognize intermediate verdicts of jurors and 
the procedure adopted by the Judge was in con- 
travention of the specific provisions of the law 
relating to charges to the jury and to the as- 
certainment of their verdict. [P 63 C 1] 

Khondkar — for Appellant. 

Sziresh Ckunder Talukdar and Mohan- 
dra Kumar Ghosh — for Respondents. 

Judgment. — This is an appeal by the 
Local Government against an order of the 
Additional Sessions Judge of Dacca dated 
3rd September 1927, acquitting the ac- 
cused who are five in number of charges 
under Ss. 148 and 302 read with 149, 
I. P. C. From what is stated below it 
will be seen that this is a most extra- 
ordinary case and it requires the inter- 
ference of this Court. 

The accused were tried before Mr. 
Waight, the Additional Sessions Judge of 
Dacca and a jury of charges under the sec- 
tions referred to above. 

The case for the prosecution briefly 
stated was as follows : 

“ That on 20th Chaitralast correspond- 
ing to 3rd April 1927 at about half an 


hour before sunset one Naibali was re- 
turning home from a hat accompanied by 
P. W. 3 Nazamali, P. W. 4. Reazali. 
P. W. 5. Mahi and P. W. 7. Jinnat ; 
that when they arrived at a spot south of 
the house of the accused Nasar and Ansar, 
Naibali was attacked by these persons 
who were armed Nvith lathis and a spear 
and also by the accused Gyasuddin and 
Khawajuddin and by one Shamsuddin who 
were armed with daos ; that Naibali fled 
south-wards across a field but was inter- 
cepted and seized by the accused Kitabdi, 
that the five assailants aforesaid came up 
and surrounded him and that Shamsuddin 
aforesaid struck him on the neck with 
a dao killing him instantaneously ; 
that thereafter Gyasuddin, Khowasuddin, 
Kitabdi and Shamsuddin fled towards the 
south while Nasar and Ansar ran towards 
their house, that Reazali and Mohiuddin 
(P. W’s. 4 and 5) attempted to seize those 
two accused but were struck with lathis 
and sustained severe injuries, that in sup- 
port of its case, the prosecution examined 
16 witnesses of whom P. W’s. 1, 3, 4, 5, 7, 
8, 11, 12, and 14 testified to having seen 
the occurrence and to having recognized 
all the assailants. 

The prosecution contended and contends 
that the evidence on the record, both direct 
and circumstantial, supported the conclu- 
sion that the offence was committed before 
the darkness fell. It is further contended 
that there was evidence to the effect that 
the accused were well-known to the eye- 
witnesses and that at the time of the oc- 
currence two of the accused named Nasar 
and Khawajuddin were heard calling out. 
It is also conteuded that the evidence dis- 
closed the fact that the accused persons 
had reasons arising out of litigation for 
feeling inimically disposed towards the 
accused. The accused called no evidence 
on their behalf but contended that the 
murder had been edmmitted after dark by 
persons \yl)o had not been recognized and 
that the accused had been implicated on 
mere suspicion. The learned Additional 
Sessions Judge without summing up the 
entire case and without charging the jury 
on all the issues involved drew their at- 
tention to the evidence relating to the 
time of the occurrence and directed them 
as follows : 

“ If you believe that the evidence upon the 
record indicates that the occurrence took place 
after darkness had fallen, that belief would 
necessarily involve the complete failure of the 
prosecution story and your complete disbelief 


1929 Rameswar Prasad v. Ramapada 

in that story. I shall, therefore, ask yon to re- 
tire to consider that one point, namely, whe- 
ther you find the occurrence took place’ as al- 
leged by the defence after darkness had fallen. 
If you find that fact to be established vou will 
j3e obliged to return an immediate verdict of 

Not guilty ” against all the accused. Ou the 
other hand, if you are satisfied that the occur- 
ronce took place as alleged by the prosecution, 
during day-light, I shall proceed to charge vou 
upon the circumstances of the occurrence. 
Gentlemen, you will please retire to consider 
your verdict upon the point which I have 
placed before you. ” 

Then the jury returned after delibe- 
ration; the followiug communications pas- 
sed between the Judge and the jury : 

Are you unanimous ? “ Yes. ” “ Do 

you find it proved whether the murder occurred 

css or before ? We believe it to 
have been committed after darkness. In that 
case I must direct ' ou to return a verdict of 
not guilty against all the accused persons. 
We find all the accused persons not guilty. ” 

It appears that after tlie verdict of the 
jury had been returned the learned Judge, 
although he disagreed with the view that 
the occurence took place after darkness, 
accepted the verdict and by his order dated 
3rd September acquitted the accused. The 
learned Judge in the sessions statement 
which was sent into this Court observes 
with reference to this case as follows : 

“ The jury wore directed to return an inter- 
mediate verdict on the point whether the oc- 
currence took place after darkness or before. 
They unanimously found that the occurrence 
took place after darkness and hence they were 
directed to return a verdict of “Not guilty” 
against all the accused which they did. “ 

The contentions put forward by the lear- 
ned Deputy Legal Remembrancer before 
us are two in number : firstly, that there 
was in this case no proper summing up to 
the jury and that, therefore, the verdict 
ought not to be allowed to stand ; and, 
secondly, that the law does not recognize 
intermediate verdicts of jurors and that 
the procedure adopted by the learned 
Additional Sessions Judge is in contraven- 
tion of the specific provisions of the law 
relating to charges to the jury and to the 
ascertainment of their verdict. 

We are satisfied on an examination of 
the record that these contentions are well- 
founded and must be given effect to. It 
seems that the learned Judge adopted a 
short cut which he was not entitled under 
the law to so adopt. The result has been 
that the whole trial has been imperfect or, 
to use the words of Mr. Taluqdar who 
appears for the accused, highly irregular. 
That being so, it is our bounden duty to 
interfere and to direct that the verdict of 
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the jury in this case must he set asiile 
and that the matter should go hack to Mr. 
B.irtley, the Sessions Judge of Dacci iri 
order that lie may re-try the case against 
the accused in accordance with law. I’lu) 
accused will he re-arrested and jdace«l 
nefore. 

Mr. Bartley for orders— No separata 
orders are needed with reference to the 
connected revision case. 

M.N.'R.K. Re- trial ordered. 
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Costello, J. 

Ramcsxcar Frosad Kessur Ap- 

plicant. 

V. 

Raviapada Ghose & Sons — Opposite 

Party. 

Civil Suit No. 679 of 1925. Decided on 
17th February 1928. 

(a) Calcutta High Court Rules and Circu- 
lars fOrigtnal Side), Chap. 10, R. 30, Sub- 
Cl. (c) — Notice. 

Absence of notics justifies setting aside the 
ex-parte decree. [p 54 c 1 ] 

(b) Presidency Small Cause Courts Act (15 
of 1882), S. 22 — The determining factor is 
the amount recovered and not tie amount 
claimed. 

It is the amount recovered and not the 
amount claimed which is the dominating and 
deciding factor for the purpose of determining 
whether or not a suit is cognizable by the 
Small Cause Court : A. I. R. 1924 Cal. 405 
Diss. from: Cal. Suit No. 1657 of 1922 and Cal 
Suit No. 537 of 1925, Foil. [p e 5 C 1 ] 

(c) Presidency Small Cause Courts Act (15 
of 1882), S. 22 — Claim and counter-claim 
would justify costs on amounts decreed to 
either party — In substantial commercial 
cases, costs are in discretion of Court. 

The Presidency Small Cause Court is not a 
tribunal intended or designed for the determi- 
nation of substantial commercial cases. It is 
the duty of the Court to deal with the question 
of costs in a matter of this kind after a careful 
examination of the issues which were raised 
between the parties particularly for the pur- 
pose of ascertaining whether there was any 
undue exaggeration or inflation of the claim 
on the part of the plaintiff in the suit and 
whether it was a suitable matter to be tried in 
the High Court rather than in the Small Cause 
Court. CP67C1] 

Claim and counter-claim would justify costs 
on amounts decreed to either party. [P GG C 1] 

Judgment. — This is an application to 
set aside an ex-parte decree made by me 
on 28th November 1927 on the ground 
that such decree was obtained improperly 
and to some texont fraudulently by the 
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plainlitTs in the suit so far as the latter 
allei^ation is concerned, it was not seri- 
ously or at any rate very strenuously 
pressed by Mr. Ghosh on behalf of the 
defendants, who are the applicants in 
this matter. The only allegation with 
regard to that seems to have l>een that 
in the course of a somewhat provocative 
orresp^indence between the attorneys to 
the parties, the attorney for the plaintiff 
concealed the fact that he was intending 
to a])ply for tlie decree in question. The 
main ground upon which the application 
is founded is that no notice was given 
under R. 30, Chap. 10 of the Rules of 
tins Court. That rule provides that cer- 
tain suits and matters should be placed 
in the special iieremptory lists for the 
Courts to whicii they are assigned, and 
amongst such suits and matters are those 
defined in sub-Cl. (c) as being 

“sui^s whicli stand for confirmation or further 
consideration upon the report of an officer or 
other Referee, and testamentary and intestate 
m.ittirs for argument on caveat where ground.s 
in support of the caveat have been filed, on 
the requisition in writing of the attorney for 
any party or any party active in person, of 
which notice in writing shall be given by the 
p.irty applying to the other party or parties.” 

It is conceded that in the present in- 
stance, notice in writing was not given 
by the pa-rty applying, that is to say, the 
plaintiffs in the suit, and the defendants 
in fact had no notice that an application 
was being made for the suit to be put 
into the special peremptory list for con- 
firmation of the report of the Assistant 
Referee, who had been appointed by a 
decree dated 23rd June 1926 to take an 
account of the dealings and transactions 
between the parties. 

The suit was originally brought for the 
recovery of the sum of Rs. 3451-6-3, and 
the Assistant Referee in his report, with 
the consent of the parties, stated that 
there was due by the defendants to the 
plaintiffs the sum of Rs. 664-8-0. Now, 
having regard to the fact that no notice 
was given by the plaintiffs to the defen- 
dants as required by R. 30, Chap. 10, it 
was quite clear that the decree had been 
irregularly obtained. Therefore, on the 
face of it, the defendants were entitled to 
have it set aside. But on the last occa- 
sion it was agreed by the parties that 
this application should be treated rather 
as an application for the re-hearing of the 
ponsideration of the report of the Assis- 
tant Referee, $o that if it appeared that 
despite the irregularity arising from the 


want of notice, the decree was a proper 
one in the circumstances of the case, the 
decree should not actually be set aside 
but should stand as originally made. If, 
on tlie other hand, the circumstances war- 
ranted a variation of the decree, then such 
variation should be made accordingly. 

The real point of substance in the ap- 
plication is the question of whether or 
not the decree should hold good in so far 
as it ordered the defendants to pay to the 
plaintiffs the costs of the suit and of the 
reference upon the footing of Scale No. 2. 
It was argued by Mr. Ghosh on behalf 
of the defendants that the matter is one 
to which S. 22, Presidency Small Cause 
Court Act applies, and that therefore 
seeing that the plaintiffs in fact were 
found entitled to recover the sum of 
Rs. 664-8-0 only, which is a sum less 
than Rs. 1000, the plaintiffs were not 
entitled to any costs at all by reason of 
the fact that tlie suit might have been 
brought in the Presidency Small Cause 
Court. It was not disputed by Mr. Roy 
on behalf of the plaintiffs that the crite- 
rion to be applied for the purpose of 
ascertaining whether S. 22 applies or not 
is not the amount which a plaintiff claims 
but the amount which he in fact recovers 
and upon this point I desire to affirm the 
decision which I gave in the case of 
Misrilal v. Mackintosh Burn Ltd. (l). 
In the course of that suit it became neces- 
sary for me to express an opinion as to 
whether or not the **cognizability” of a 
suit to which S. 22 applied depended on 
the amount claimed or on the amount 
actually recovered. In the course of the 
judgment which I gave in that case I 
said this: 

*Tt i.s pointed out to me by counsel for the 
plaintiff that there is a decision of Page, J., 
which is reported in Chandntitll Kangorla v. 
Dcbichand (2), in which case Page, J., said 
in the course of his jiidgment that the law aud 
practice in British India, in his opinion, were 
in favour of the view that the question whether 
a cause fell within the ambit of the jurisdic* 
tion of the Small Cause Court depended not on 
the amount or value actually recoverable or 
ascertained at the trial but on the amount or 
value which was claimed by the plaintiff and 
S 9 t out in the plaint, and the learned Judge 
took the view that the provisions of the 
English County Court Acts differ so materially 
from those contained in the statute relevant to 
the issues raised in the case then before him, 
that he did not think it necessary to refer to 
the decisions thereunder.” 

(J) Suit No. 537 of 1925, Decided on 31st 
March 1927. 

(2) A. I. R. 1924 Cal. 405=51 Cal. 62. 
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I said at the time that it was clear 
that Page, J., in his judgment in the 
case of Chandmull Kajigoria v. Debi- 
chand (2) was of opinion that the ques- 
tion whether or not a suit was cognizable 
in the Small Cause Court depends not on 
the amount ultimately recovered but on 
the amount originally claimed. I re- 
ferred to that decision of my learned 
brother on the previous occasion and with 
very great respect to him I still cannot 
agree with his view as to the meaning of 
S. 22. I prefer to follow the decision of 
Buckland, J., in Suit No. 1657 of 1922 
which unfortunately was not reported 
but is referred to by Page, J., in Ohand- 
mulL Kangoria v. Debichand (2). 

I pointed out in the case of Misrilal v. 
Mackintosh Burn Ltd. (l) that there is 
a case in the Bombay High Court {Sri- 
dhan Gopi Nath v. Goberdhone Das) 
in which Sir Lawrence Jenkins, C. J., and 
Bussell, J., took a view contrary to that 
of Page, J. The learned Judges clearly 
state that the real criterion as to whether 
or not a case was cognizable by a Small 
Cause Court was not the amount origin- 
ally claimed but the true amount or 
value; the subject-matter of the action 
is ultimately ascertained after investiga- 
tion at a trial. The learned Judges in 
the Bombay case pointed out that such a 
conclusion was in accordance with the 
decision of the Court of appeal in England 
on a cognate point in the case of Solomon 
V. M^ULiner k The Motor Carriage Sup- 
ply Co. Ltd. (3). I desire to say quite 
definitely that in my view, the real mean- 
ing of S. 22, Presidency Small Cause 
Courts Act, is analogous to that of the 
corresponding section in the English 
County Courts Act of 1918, that is to say, 
S. 11 of that Act, and that is the amount 
recovered and not the amount claimed 
which is to be the dominiting and decid- 
ing factor for the purpose of determining 
whether or not a suit is cognizable by the 
Small Cause Court. 

Mr. Boy contended that even accepting 
that view of the law, this present suit 
nevertiieloss was not a suit cognizable by 
the Small Cause Court by reason of the 
fact that, in effect — in substance though 
not in form — the plaintiffs were claiming 
an account, and he referred me to a case 
in Kailash Chandra Mandal v. Kira- 

(3) [1901] 1 K. B. 70=70 h . J. K. B. 165=83. 

L. T. 493=17 T. L, R . 87=49 W. R . 864. 
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iiendu Ghose (l) whore i^Iukerji, J., and 
Caspersz, J., decided tliat wlietlier a suit 
is one for accounts witliin Mie nicuiing 
of Art. 31, Sch. 2, Provincial Small Cause 
Court Act (Act 9 of 1887) must tiepend on 
the relation in which the parties stand 
with each other, and tlie nature of tho 
investigation required to afford relief to 
the plaintiff, and that if in order to grant 
relief to the plaintiff' it is necessary to 
take accounts, the suit is one for accounts 
within tho ineaning of that article, even 
though the plaintiff may have ciioson to 
pub a definite money value upon his 
claim. Now that article and that Act of 
course have no application here. Ap- 
parently there is no definite authority, 
indeed no authority at all for maintaining 
that a suit for an account cannot be heard 
and determined in the Presidency Small 
Cause Court. That is to say, the precise 
form of the plaint in the present suit is 
immaterial. Actually the plaintiffs claim 
a specific sura, namely, Es. 3451-6-3 but 
it is obvious from the nature of the suit 
that the question of whether that sum 
was or* was not due to the plaintiffs could 
only be determined by the taking of ap 
account between the parties, having re- 
gard to tho nature of the defence which 
was set up in the written statement. 

The facts, put very briefly are these: 
The parties had had business relations, 
and by a contract dated 21st January 
1922 the plaintiffs had sold a quantity of 
Australian wheat to tho defendants, that 
is to say, 300 tons of Australian wheat at 
the rate of Bs. 6-12 per maund on the 
condition that payment of the price 
should be made in advance. The defen- 
dants actually advanced to the plaintiffs 
by two sums a total sum of Bs. 56,200 
and the plaintiff's delivered a certain 
quantity of wheit to the defendants, and 
tboy further paid to the defendants a sum 
of Bs. 16,000 upon the footing that the 
defendants had owed the plaintiffs that 
amount. The defendants by their written 
statement set up two other contracts also 
for the supply of w^li&at by tfie plaintiffs 
to tho defendants and in a statement of 
accounts annexed to their written state- 
ment they showed that various other pay- 
ments had been made with a view to ad- 
justing the accounts between the parties. 
In that state of affairs it was said by the 
plaintiffs, as I have already stated, that 
there was due to them upon an adjustment 


(4) L1916J 24 0. D. J. Ib7=*10 1. 0. 8«3. 
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of accounts the sum of Rs. 3451-6-3. The 
(lefenclants on the other hand set up that 
upon any taking of an account it would 
be found that nothing was due by them 
to the plaintiffs, but that on the contrary 
the plaintiffs were still owing money to 
the defendants upon the basis that the 
defendants had paid more to the plaintiffs 
than was warranted by the amount of 

\\heat which had been actually delivered. 

Mr. Roy invited me to treat the matter 
as being one of a claim on the one hand 
^d a sort of counter-claim on the other. 
He did that admittedly in an endeavour 
to bring the case within the decision 
which I had given in the case oiMisrilal 
V. Mackintosh Burn Ltd. (l) (vide supra) 
and in order to put himself in the posi- 
tion of being able to contend that the 
plaintiffs were entitled to the costs of 
their claim, and that the defendants in 
their turn would be entitled to the costs 
of their counter-claim if in fact any sum 
had been awarded to them. He further 

said that upon a right view of the report 
of the Assistant Referee, what the Offi- 
cial Referee had decided in effect was 
that Rs 664 was due to the plaintiffs 
and nothing was due to the defendants. 

T stage it was 

i think difficult for Mr. Roy to thereupon 

contend that upon that footing the case 
was taken out of the operation of S. 22, 
Presidency Small Cause Courts Act, be- 
cause in fact the total sum awarded to 
the plaintiff was this sum of Rs. 664 
which IS clearly less than Rs. 1,000, the 
sum referred to in that section. Be that 
as it may, in any event, I should not 
have been disposed to treat this case upon 
the same footing as the case of Misrilal 
V. Mackintosh Burn Ltd. (1). In that 
case there was set up by the defendants 
what under the extension to the Code of 
Civil Procedure is called an equitable 
set-off and there was a claim for damages 
which, in my view, to all intents and 
purposes (at any rate when it came to a 
question of costs) was in effect a counter- 
claim properly so-called. 

There was, however, nothing of the 
kind in the present instance. The plain- 
tiffs were alleging that a definite sum of 
Rs. 3,451-6-3 was due to them from the 
defendants. The defendants, on the other 
hand, said that no such sum was due, and 
that if anything, the balance of account 
was the other way round, clearly, in order 
to ascertain what, if any, was the sum 


due to the plaintiffs, it was necessary that 
an account should be taken. That was 
the only method of arriving at the amount 
to which the plaintiffs were entitled, and 
the Assistant Referee, apparently with 
the acquiescence of the parties, arrived at 
the figure of Rs. 664. I think therefore 
that it is entirely upon the basis of that 
figure that a decision as to costs ought to 
he made, especially having regard to the 
fact that I have not before me, neither in 
the report nor anywhere else, nor have 
I any means of ascertaining, without 
retrying the whole suit over again, what 
was the figure which represented the 
sum due from the defendants to the plain- 
tiffs and what, if any, was the figure re- 
presenting the sum due from the plain- 
tiffs to the defendants, so that upon a 
balance the sum of Rs. 664 was due by 
the defendants to .the plaintiffs. For 
ought I know to the contrary, the Assis- 
tant Referee or the counsel to the parties 
may have come to the conclusion that the 
defendants owed the plaintiffs Rs. 664 
and that the plaintiffs owed the defen- 
dants nothing at all. On the other hand, 
the Assistant Referee or the counsel to 
the parties may have decided that the 
plaintiffs owed the defendants such a 
sum as having another sum subtracted 
from it would leave a balance of Rs. 664 
in favour of the plaintiffs. I have no 
means whatever of ascertaining how this 
figure was arrived at. I can therefore 
qnly accept the report of the Official 
Referee as it stands and treat the matter 
as being oile of a suit iu which af^er trial 
of the issues between the parties it was 
determined that the defendants owed the 
plaintiffs the sum of Rs. 664. 

That being so, the other question is 
whether there is anything in the suit to 
take the matter out of the operation of 
the substantive part of S. 22, Presidency 
Siuall Cause Courts Act, once it is conceded 
and it IS not contended from the bar for 
the purposes of this case [if it had not 
been conceded, I should have decided the 
matter consistently with my previous 
decision m Mtsrilal v. Mackintosh Burn 

• (IJJ that it is the amount recoveredi 
and not the amount claimed which is the 
determining factor. Once that is con- 
ceded, it is manifest that on the face of it 
(pnma facie this suit falls within S. 22) 
that as the plaintiffs are entitled to re- 
aver from the defendants the sum of 
Rs. 664 and no more ; by reason of the 
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provisions of S. 22, they will not be en- 
titled to any costs at all. The main part 
of the section says that if a suit which is 
cognizable by the Small Cause Court is 
instituted in the High Court, and if in 
such suit the plaintiff obtains, in the case 
of a suit founded on contract, a decree for 
any matter of an amount or value loss than 
one thousand rupees, no costs will be 
allowed to the plaintiff ; and if in any such 
suit the plaintiff does not obtain a decree, 
the defendant shall be entitled to his 
costs as between attorney and client. 

I am unable to follow the reasoning 
of my learned brother Page, J., in the 
case in ChandmiUl Kangoria v. Debi 
Chand (2), to which I have already re- 
ferred, where he says at page 9 that 
ample safeguards are provided to meet 
such a contingency,” that is to say, the 
contingency of the plaintiff placing a 
iiotitious value on his claim so as to be 
at liberty to determine the tribunal by 
which the suit is to be tried. I cannot 
see that there are any safeguards of any 
kind whatsoever in the event of the plain- 
tiff in a suit of this kind over estimating 
the value of the amount to which he is 
entitled, because the real amount can 
only be ascertained after the taking of 
some elaborate accounts. It is for that 
reason, amongst others, that I think it is 
right, generally speaking, under the pro- 
visions of this section that if a plaintiff 
does not in the ultimate result recover 
Rs. 1,000 he should not be entitled to 
his costs. But in the present suit I think 
the matter is different and S. 22, Presi- 
dency Small Causes Courts Act contains an 
addendum which is in the nature of a 
proviso. It seems obvious that the 
Presidency Small Causes Court is not a 
tribunal intended or disigned for the 
determination of substantial commercial 
cases, and I think it is the duty of the 
'Court to deal with the question of costs 
in a matter of this kind, after a careful 
examination of the issues which were 
raised between the parties, particularly 
|for the purpose of ascertaining whether 
ithere was any under exaggeration or in- 
flation of the claim on the part of the 
plaintiff in the suit, and whether it was 
,a suitable matter to be tried in the High 
.Court rather than in the Small Cause 
JCouvt. 

Now, as far as I can see, in the present 
<}ase, there was a bona fide dispute bet' 
ween two business firms as to the amount 


which was owed by the one to the other, 
and in default of an agreement between 
the parties the amount could only bo as- 
certained by the taking of accounts, tho 
doing of which might have developed into 
a lengthy and possibly a ditlicult matter. 
It happens that in the present case tho 
parties were sufficiently well-advised to 
avoid the expense of a protracted trial 
before the learned Assistant Refei'ee, and 
they or their counsel or both came to an 
agreement as to what the amount due by 
the defendants to the plaintiffs should be. 
Some sort of suggestion was thrown out 
in the course of the hearing that it was 
intended by this agreement or apparent 
agreement that the question of costs had 
also been taken into consideration in 
arriving at the sum of Rs. 664. I see 
no reason at all for saying that there was 
any such idea or intention in the minds 
of either of MiQ pai-ties to the suit. All 
that was done when the matter was be- 
fore the Assistant Referee was for the 
amount claimed to be ascertained or rather 
to be agreed. 

Booking at the matter as a whole, I 
think that this is a case where I might 
properly exercise the discretion conferred 
upon the Court by the last clause of S. 22 
and, therefore, while coming to the con- 
clusion that this was a case cognizable by 
the Small Cause Court and although the 
plaintiffs were not entitled to a decree for 
an amount of more than Rs. 1,000, I think 
I might reasonably say that it was a suit 
which should be brought in the High 
Court. That being so, I see no reason 
why the decree which has already been 
made should be disturbed. But on the 
other hand it is clear that the defendants 
were justified in bringing this matter 
before the Court, having regard to the 
manner in which the decree was obtained, 
and I accordinglyjgive them the costs of 
this application, and I further direct that 
the plaintiffs are not to have any costs 
in connexion with any matters arising 
subsequent to the report of the Assistant 
Referee. The defendants are to have 
costs as between party and party up to 
the time tha the agreement was arrived 
at and the Referee made his report, in- 
cluding those in'connexion with the filing 
of the report. 

A.L./r.K. Order accordingly . 
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Rakkin, C. J. 

Debendra Nath Boy and others — Peti- 
tioners. 

V. 

Kartic Prasad Das — Opposite Party. 

Civil Rule No. 1319 of 1927, Decided 
on 1st February 1928, from order of Addl. 
Dist. Judge, Berhampore, D/- 6th June 
1927. 

Limitation Act, S. 4 — Consideration 
of S. 4. is not to be introduced in wording of 
Limitation Act, Ss. 19 and 20. 

It is quite unworkable and really impossible 
to suppose that the effect of a payment or the 
effect of an acknowledgment should depend 
upon the day on which somebody who never 
brought a suit at all could have brought it. If 
one was to introduce into the wording of Ss. 19 
and 20, the consideration that is brought into 
force by S. 4, the Lim. Law would become ex- 
tremely unworkable. [P 68 C 2] 

Where interest was paid after the expiration 
•f the period limited for payment on the bond 
but during the period of the civil Court vaca- 
tion and where no suit was instituted on the 
day that the Court reopened, 

Held : that a fresh period of limitation could 
not bo computed, as interest had not been paid 
before expiration of the prescribed period: 26 
Bom. 782, i^oll.\ 1-5 Bom. £». R. 348, Biss, from.: 
A. I. R. 1927 All. 114, Dist. [P 69 C 1} 

Durga Chandra M itra — for Petitioners. 
Bijan Kumar Mukerji — for Opposite 
Party. 

Judgment. — In my opinion this rule 
must be discharged. It appears that the 
suit was on a bond. The due date of the 
bond was in October 1918, and no pay- 
ment of interest was made within three 
years. Rs. 101 was paid some 12 days 
after the expiration of three years from 
the date limited for payment. The date on 
which Rs. 101 was paid was 31st October 
and that at that time it is said that the 
Court was closed, the plaintiff being in a 
position that he would be in time to sue 
if he brought his suit on the reepening 
day. He did not bring any suit on the 
reopening day, but in the meantime he 
took this payment of Rs. 101 and the 
question now arises whether that payment 
of interest has saved limitation under 
S. 20, Lim. Act. 

It is suggested and it may quite well 
be true — that but for the payment of the 
Rs. 101 the plaintiff would have brought 
a suit on the reopening day ; but when 
one comes to consider this matter one 
must do it according to the strict princi- 
ples which govern limitation. It is quite 


obvious that the plaintiff could, if ho 
liked, have refused to take Rs. 101, have 
brought his suit and then settled it by a 
separate agreement or he might have made 
a separate agreement without bringing his 
suit at all. All sorts of different things 
the plaintiff could have done to keep him- 
self right. I am only concerned with the 
question whether by taking Rs. 101 for 
interest at that time, after three years 
had expired, he did save limitation. 
Upon that it seems to me that on the face 
of the Limitation Act there can be no 
doubt at all. 

If ones looks at S. 3, on© finds that it 
provides that : 

“subject to the provisioas contained in Ss. 4 
to 25 inclusive, every suit instituted after the 
period of limitation prescribed therefor by the 
first schedule shall bo dismissed.” 

It does not say that every suit insti- 
tuted after that period shall be dismissed,, 
but that subject to certain provisions 
every suit instituted after that period 
shall be dismissed. When one comes to 
S. 20, one finds that it provides : 

“where interest on a debt is, before the ex- 
piration of the prescribed period, paid as such,, 
a fresh period of limitation shall bo computed 
from the time when the payment was made”. 

The reference there is “before the ex- 
piration of the prescribed period". That 
clearly means the period prescribed iu the 
first schedule. It is said that if one reads 
S. 4 together with S. 3, one finds that the 
prescribed period is extended ; but that 
is not so. S. 4 is a provision to say that 
where the period of limitafion prescribed 
expires on a day when the Court is closed 
the suib'may be instituted on the day that 
the Court reopens, that is to say, it may bo 
instituted notwithstanding that the period 
of limitation prescribed has expired. 

Having dealt with the matter on the 
language of the Act, I would, also, like to 
point out that it is quite unworkable and 
really impossible to suppose that the 
effect of a payment or the effect of an ac- 
knowledgment should depend upon tiie 
day on which somebody who never 
brought a suit at all could have 
brought it. In this case there never was 
a suit. In many exses if there is a pay- 
ment of interest or an acknowledgment, 
ex hypothesi there will be no suit. There 
are more Courts than one sometimes in 
which suits can be brought. If one was. 
to introduce into the wording of Ss. 19 
and 20, the consideration that is brought 
into force by S. 4, the Lim. Baw would 
become extremely unworkable. 
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Now, dealing with this matter from 
the point of view of authority, it is con- 
oeded very properly by the learned vakil 
who appears for the petitioner that the 
Bombay High Court in the case of Bai 
Hemkore V. MdftamaUi (l). has decided 
against him. That was a decision of Sir 
Lawrence Jenkins and Aston. J., and t 
would only say that I agree with what 
the learned Judges there laid down, in 
the same way wo have the case of Sheo 
Partab Singh v. Taja7n77itil Husaiii (2), 
where the learned Juiges were dealing 
with a special question arising under 
S. 31, Lim. Act, and they had cited to 
them the Bombay case to which t have 
referred. What is said by the learned 
Chief Justice is this : 

In our viow that caso can ba distinguished. 

S. 4 docs not proscribe any, special pariod of 
limitation for any kind of suit. It only lays 
down that when the prescrib3d pariod of lirai* 
uion. expires on a day when tho Court is closed 
then tha suit may be instituted on tho day 
when the Court roopens. We arc in full agroe- 
ment with tho view taken by tho Bombay High 
Court in tho ruling mentioned”. 

He goes on to distinguish the special 
case of S. 31. S. 31 is not one of the sec- 
tions which is referred to in S. 3 and it 
is a very special section. It is a section 
which gives to certain people in theUnited 
Provinces a longer period of limitation for 
certain suits by reason of tlie fact that 
the High Court having jurisdiction had 
been previously of the opinion (which the 
Privy ^ Council has overruled) that the 
plaintiff in certain kinds of mortgage suits 
had 60 years within which to bring his 
suit. That section was really intended 
for a limited class of people to amend the 
schedule to the Limitation Act and sub* 
stitute for them a longer period than the 
period which tho schedule really men- 
tions. The only authority in favour of 
the contention now put forward is the 
opinion of Mr. Beaman, J., in the case of 
Vtsram Vamdeo v. Tabaji Balaji (3) and 
1 have no hesitation in saying that I dis- 
agree entirely with the view taken by 
‘that learned Judge. He seems to me to 
have misinterpreted the Limitation Act, 
because ho says : 

+ u it appoars to mj vory hard to say 

thaj tho acknowledgment was not made before 
the expiration of tho period proscribed by limi* 
tation, for that really means tho period -within 
which a plaintin may file his suit”. 

If the learned Judge had only observed 

(1) [1902] 26 Bom. 782=^4 Bom. L. R. 608. 

(2) A. I. R. 1927 All. 114=.49 All 67. 

(8) [1913] 15 Bom. L. R. 348=^101. 0. 820. 
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that the question tliero was not *'tho 
periol prescribed by limitation" hut the 
period prescribe 1 by tho soliolulo, ho 
would have avoided falling into this orr-ir. 
t have no doubt that tlio decision of Sir 
Lawrence Jenkins to which Mr. iliiin in, 
J., referred is right, [n those circuin* 
stances this Rule must bodischirge l with 
costs. 

S.l./r.K. Bide difidiargcl. 
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Rankin, C. J. and C. C. Ghose, J. 

Suhhafi Chandra Bose — Plaintiff — Ap- 
pellant. 

V. 

R. Knight Sc Sons and another — Defen- 
dants — Respondents. 

Appeal No. 16 of 1927, Decided on 30th 
January 1928. 

^ (a) Tori — •Defamation — Plaintiff arres- 
ted under Regulations of 1818 — Governor 
in his speech explaining who were arrested 
under the Regulation and why— One leading 
article of **Statesma7i” purporting to com- 
ment on Governor’s speech — Writer stating 
that plaintiff was “directing brain of terro- 
rist organization” — No evidence on record 
proving this allegation — Statement in the 
article was defamatory — It was statement of 
fact and not mere comment and, therefore, 
plea of fair comment was not maintainable 
— Plea of privilege also would not protect 
the writer. 

X libMlous statomont of fact is not a com- 
ment or criticizm on anything. If tho words 
complained of are justified as comment and 
tho words also contain the allegatious of fact, 
tho defendant is roqnirod to provo that such 
allegations of fact aro true and it is not suffi- 
cient for him to plead that he bona fide 
balievad them to ba true. In othor words, tho 
distinction between comment and allegations 
of fact must always bo borne in mind in dobor- 
mining whether the plea of fair comment can 
be sustained. In order to give room to the plea 
of fair commonb, tho facts must bo bciofiy 
stated and if the facts upon which tho com* 
mont purports to be made do not exist, the 
fundamentura of the plea fails. [P 76 G 1, 2] 

Plainbilt Subhas Chandra Bo.se was arrested 
and lodged in jail in 1924 under the provisions 
of an ordinance promulgatod by the Governor- 
Goneral bo supplemont tho ordinary Criminal 
Law in Bengal and under Regulation 3 of 
1818. Lord Lyttou, the then Governor of 
Bengal, made a .speech explaining tho neces- 
sity of the ordinance and the arrest of persons 
under its provisions. Tho “Statesman” in its 
loading article, while, referring to this speech 
of the Governor and to the arrest of Subhas 
Chandra Bose, wrote : “It is no doubt dis- 
concerting for Mr. Das that his right-hand 
man (meaning thereby the plaintiff) has been 
arrested. But if the directiug brain of the 
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terrorist organization was also the right-hand 
man of Mr. Das and of the Swarajist party, so 
much the worse for the Swarajist Party.” 
There was no evidence on record proving that 
the plaintiff was guilty of acts such as were 
imputed to him by the article. 

Held 1 that the passage in the leading 
article meant and was understood to mean 
chat the plaintiff was a member of a terrorist 
organization. The words are not merely com- 
ment or criticism of the speech of the Governor, 
but they distinctly allege and make a state- 
ment of fact that the plaintiff was guilty of 
heinous crimes, and are therefore highly defa- 
matory. The writer was not entitled to state 
as he did that the plaintiff was the directing 
brain of the terrorist organization. As the 
defendant did not prove the truth of his alle- 
gations, he would not be protected by the plea 
of fair comment. It was no defence for him 
merely to plead that he honestly believed in 
his accusations or that he had certain amount 
of reason for making it, or that he was* con- 
cerned to support a policy of Government. The 
plea of privilege also would not be available to 
the defendant because he was not merely 
reporting or commenting upon the Governor’s 
speech but has made his own allegations of 
fact against the plaintiff : Hunt v. Star Keivs- 
paper Co. (1908) ; 2 K. B. 309 and Mangena v. 
Wright, (1909); 2 K. B. 958, Dist. : 35 Cal. 495 ; 
37 Cal. 760; and A. I. R. 1914 P. C. IIG; Rel. on. 

[P 72 C 2, P 73 C 2] 
s{! (b) Tort — Defamation — Newspaper has 
no special privilege in commenting upon 
matter of public interest. 

Per C. C. Ghose, J. — A newspaper has no 
privilege beyond any other member of the 
community in commenting on any matter of 
public interest and no privilege whatsoever 
attaches to his position : A. I. R. 1914 P. C. 
116, Foil. [P 76 C 1] 

Rankin, C. J. — ^The plaintiff Subhaa 
Chandra Bose sues the defendants who are 
the proprietors and editor of the States- 
man newspaper for damages for libel con- 
tained in their issue of 26th November 
1924. The words complained of are part 
of a leading article of which the main 
subject matter is a speach made by the 
Earl of Lytton when Governor of Bengal 
at Maldah on the 24th of that month. 
This speech had been published in extenso 
in the issue of the 25th and no complaint 
is made on that publication. 

In the previous month, namely on 
25th October 1924, the Governor-General 
under S. 72, Government of India Act, 
made and promulgated an ordinance to 
supplement the ordinary Criminal Law 
in Bengal. This among other provisions 
gave power to the Local Government in 
certain circumstances to arrest persons 
whom it believed to be guilty of certain 
crimes and to commit them to jail or to 
intern them without trial. Under this 
ordinance and under the provisions of 


Regulation 3 of 1818 a considerable^ 
number of persons including the plaintiff 
were on 25th October 1924, arrested and 
lodged in jail. The ordinance was accom- 
panied by a statement by the Governor- 
General of the reasons which had moved 
him to make the ordinance and on the 
same day there was published a resolution 
of the Government of Bengal explaining 
the reasons which had led the Governor- 
in-Council to ask the Governor-General to 
promulgate the ordinance. 

The speech made by Lord Lytton at 
Maldah on 24th November 1924 contained 
this statement : 

‘‘But men who defy the law, who live and 
act outside the law, who menace the liberty of 
those live within it, who.take upon themselves- 
to decide without process of law who shall 
live and who shall die, these men have no- 
right to the protection of law — they are out- 
laws, they are a danger to the State and their 
liberty is forfeited. It is against such men 
and such men alone, that the special powers,, 
which my Government have asked for and 
have obtained are being directed. Every single- 
man, who has been arrested under Regulation 3i 
of 1818 or under the new Ordinance, is a mem- 
ber of a terrorist organization that seeks to 
attain its objects by violence and intimidation,, 
that proposes, if not checked, to carry out 
more murders. Every man, too, who has been 
arrested is being detained, not on the isolated’ 
statements of a single informer but on evidence- 
from many different sources unknown to each 
other, spread over many mouths, which has to 
satisfy the Government of Bengal, as well as- 
two independent Judges, and in the case of the 
Regulation 8 prisoners, the Government of 
India and the Viceroy himself — probably the- 
best trained lawyer in India — that he is not- 
merely a member of, but an active participator 
in this terrorist conspiracy.” 

The leading article of 26th November 
which is complained of discloses that the- 
circumstances that the plaintiff and cer- 
tain others of the arrested men were- 
prominent members of a political party 
called the Swaraj Party had given rise to 
the contention that the ordinance and 
Regulation were being directed against 
that party and its members. In other 
words that the person arrested or some of 
them were imprisoned not because Gov- 
ernment was desirous to stamp out a 
terrorist conspiracy but because it wished 
to strike at the Swaraj Party and to get 
rid in that way of legitimate opposition 
of a peaceful and political character. A 
main purpose of Lord Lytton’s speech at 
Maldah as appears therefrom had been to- 
repudiate this suggestion by establishing, 
first the fact that a far-reaching con* 
spiracy to commit crimes was at work ia 
Bengal and secondly that the special 
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powers of Government had been exercised 
carefully and solely with a view to cope 
with it. 

The article complained of commenced 
with a reference to the Maldah speech and 
after certain personal references to a 
Mr. Gandhi proceeds to deal with two 
statements which it imputes to him. The 
first is the statement that 

“if it is not a fact that the ordinance is direc- 
ted against the Swarajists then the Govern- 
ment ought by this time to have contradicted 
the complaint” 

The second is the statement that 
‘if it can be proved that the ordinance is not 
aimed at the Swarajists I have no objection to 
making amends.” 

Upon the first statement the writer 
contends that Government has contra- 
dicted the complaint and that part of the 
argument appears to be finished. Upon 
the second statement the writer contends 
that Mr. Gandhi produces no proof that 
the Government’s object is to break up 
the Swaraj party though he claims to 
have been shown such evidence and the 
writer infers that the so-called evidence 
must be ridiculously weak. On the other 
hand argues the writer, Lord Lytton in 
his Maldah speech produces proofs — 
proofs, as I understand the writer that the 
ordinance is not aimed at the Swarajists. 
Then comes the passage complained of : 

“We who live in Bengal have before our 
eyes the evidence of a foul and far-reaching 
conspiracy. We have seen men murdered, 
shops wrecked, rails removed, bombs and im- 
ported weapons found. The Government have 
evidence collected not from a single informer 
but carefully, traced and checked over a long 
period from totally different approaches, which 
has satisfied them and satisfied a former Lord 
Chief Justice of England that every single 
man arrested is a member of a terrorist organi- 
zation. ^Ir. Subbas Chandra Bose, Chief Ese- 
cutivo officer of Calcutta, was arrested under 
Regn. 3 and, therefore, the evidence regar- 
ding his complicity has had to pass the trained 
jlegal scrutiny of the Viceroy. It is no doubt 
^disconcerting for Mr. Das that his right-hand 
.man has been arrested. But if the directing 
Ibrain of the terrorist organization was also the 
[right hand man of Mr. Das and of the Swara- 
jist party, so much the worse for the Swarajist 
party. This duplication of roles is unfortu- 
nate, but the Swarajists would be well-advised 
to insist loss strongly on the point.” 

Save for the last three sentences which 
contribute a certain amount of argument 
the passage complained of is a summary 
or paraphrase of passages in Lord Lyt- 
ton’s speech. But it is introduced in 
the middle of the writer’s own polemic 
against Mr. Gandhi and it is clearly 
introduced as his own statement of fact 


from which in turn grows an argument of 
his own against Mr. Das. 

It is reasonably clear to me that the 
general intention of the passage is to show 
from Lord Lytton’s speech that the onli- 
nance is not aimed at the Swarajists and 
that Government is using its special 
powers not dishonestly and in order to put 
down political opposition but honestly 
and in order to put down crime. 

Now the defendants do not justify and 
though they have pleaded privilege there 
is nothing in the plea: Channing Ar- 
nold V. Emperor (l). There are therefore 
two questions for decision — first whether 
the article is defamatory of the plaintiff 
and secondly whether it is fair comment 
on a matter of public interest. 

There can be no doubt, and indeed it 
is not disputed in this Court, that the 
subject-matter of the article is a matter 
of public interest and concern. By this, 
it seems desirable to say, I do not mean 
that a great many newspapers and their 
readers or other members of the public 
were taking interest in the matter, but 
that it was a matter which by its nature 
affected the public weal and touched upon 
public business so that any individual citi- 
zen had a right to express himself in fair 
and proper comment or criticizm. 

Certain elaborate particulars 'were de- 
livered under the plea of fair comment at 
a late stage of the case. These seem if 
harmless to have been unnecessary. A 
number of irrelevant documents were also 
put in under this plea but not much re- 
ference was made to them at the trial as 
we learn from the judgment. 

I have stated what I regard as the ge- 
neral intention of the words complained 
of but it is not enough to have regard 
merely to the general intention. It may 
happen, and some times does, that a 
writer in the course of argument which 
is quite legitimate makes statements of 
fact of a libellous character either out of 
zeal or of inadvertance or for other 
reasons. In the present case the plaintiff’s 
complaint is that in the article the writer 
asserts that the plaintiff is a member of 
a terrorist organization. It is for the 
Court in the first place to rule whether or 
not as a matter of law the article is cap- 
able of this construction, and as I under- 
stand the judgment of the learned Judge 
he has rightly directed himself in i^he a f- 

(1) A. I. R. 1914 P. C. 116=41 Cal. 1023=41 
I. A. 149 (P.O.). 
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firmative. The next question is a ques- 
tion of fact for a jury and the learned 
Judge in deciding it was sitting as a jury. 

The article does not say in so manv 
^^ord3 that the plaintiff is a member of 
a terrorist organization but it is for the 
jury to say whether it means this, that 
is, whether the ordinary man of the kind 
likely to read the article would under- 
stand it in this sense. As we are dealing 
with a newspaper which has a wide cir- 
culation in India it is I think wrong to 
postulate as the learne 1 Judge seems to 
have done tliat the ordinary reader is for 
this purpose to be taken to have had a 
knowledge of the contents of the Gazette 
and the numerous other papers produced 
at the liearing. He would no doubt have 
some knowledge of the broad facts as to 
these sensational arrests. But if the 
pnma facie meaning of this article to an 
ordinary man would be that the plaintiff 
was a member of a terrorist organization 
It IS almost idle to say that this meaning 
can be cut down by a reference to what 

bad been said in official publications or in 
their newspaper. 

On this point it appears to me that a 
jury would have to choose between two 
lines of argument. On the one hand it 
might be emphasized that the writer 
• makes no pretence to have seen the evi- 
dence which Government has collected, 
that he is only concerned to make good 
the point that in the matter of these 
arrests Government is not acting care- 
lessly or recklessly, without inquiry or 
without being faced with a real emer- 
gency; that he must not readily be taken 
to go beyond this point and to contribute 
an assertion of his own about the guilt or 
innocence of the plaintiff. On this view 
the article would not mean that the plain- 
tiff was a terrorist but merely that the 
competent officers of Government dealing 
with the matter had caused him to be 
arrested because they had been led to that 
conclusion, and not because he belonged 
to the Swaraj party. Upon the other 
hand, a jury having in mind the ordinary 
reader a person of no exceptional subtlety 
would be bound to notice that the evi- 
dence referred to in the article is des- 
cribed in impressive language as collected 
not from a single informer but carefully 
traced and checked over a long period from 
totally different approaches; and that it 
is specially emphasized in the plaintiffs’ 
case that the decision to arrest him was 


taken as a result of trained legal scrutiny 
l>y a former Lord Chief Justice of Eng- 
land. They would I think be entitled to 
remember in arriving at the meaning of 
this leading article or the Maldah speach 
that in that speach itself there was no 
ambiguity upon this matter; 

Evory single man, who has boon arrested 
under Reg. 3 of 1818 or under the new ordin- 
ance, is a member of a terrorist organization 
that seeks to attain its objects by violence and 
intimidation, that proposes, if not checked, to 
carry out more murders.” 

They would doubtless notice that even 
when the writer is pharaphrasing Lord 
Lytton he is making the statements on 
his own account. “We who live in Ben- 
gal have before our eyes." “We have 
seen ’ Government have evidence.” It 
passes from argument to statement and 
from statement to argument. It adds the 
touch about the “directing brain.” It does 
not say. If as Lord Lytton thinks.” It 
does not even say “if the right-hand man of 
Mr. Das is the directing brain.” It says 

if the directing brain of the terrorist organiza- 
tion was also the right-hand man of Mr. Das.” 

What then is the opinion on this ques- 
tion arrived at by the learned Judge? 
His view is this: 

This language as to persons arrested under 
Reg. 3 of 1813 is almost identical with that of 
Lord Lytton’s speech. He does not in so many 
words say that tlio plaintiff was a member of 
terrorist organization but he points the way to 
the reader to make the deduction for himself 
from the materials cited, which brings him to 
his point.” 

and again. Had the author of this article 
written; 

Lord Lytton at Maldah said- that every 
single man who had been arrested under 
Reg. 3 of 1818 or under the new ordinance is a 
member of a terrorist organization. Subhas 
Chandra Bose was arrested under Reg. 3 of 
1818. Therefore from the speach of Lord 
Lytton one may conclude that Subhas Chandra 
Bose is a member of a terrorist organization” 

his legal position would, I conceive, have 

been as unassailable as his reasoning. 

In my judgment that is a finding that 
the words in question meant, and were 
understood to mean, that the plaintiff 
was a member of a terrorist organization. 
Whether this is fair comuDeDt or not is a 
further question. If this was the view 
of the learned Judge after careful consi- 
deration it would be difficult indeed to 
say that the ordinary reader would have 
seen a distinction which has escaped the 
learned Judge and would have taken the 
argument of the writer to fall short of 
meaning that the plaintiff was a terrorist. 

If the intention was to point the way to 
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the reader to make a deduction for him- 
eelf this is only what the law calls innu- 
endo and it is no service to a defendant to 
say that he only pointed the way but did 
not carry the reader to t)ie destination. 
Apart, however, from anything which has 
been said by the learned Judge ray opi- 
nion as a juior on this is against the 
defendants. If the writer desired to state 
short of saying in so many words that the 
plaintiff was a number of a terrorist orga- 
nization, and if he had no intention to 
convey to his readers any opinion upon 
the plaintiff’s guilt or innocence, he was 
in duty bound to take much greater care 
than he has done. The ordinary reader 

would regard his argument as this: 

“ Subhas Chandra Boso was not arrosSod be- 
cause he was a Swarajist ; ho was arrested be- 
cause he was a terrorist ; that ho is a terro- 
rist we know from Lord Lytton’s speech and 
from the fact that there is a good evidence 
‘against him which has cohvincod a lawyer 
scarcely likely to make a mistake.” 

I do not think that the writer has 
taken any care at all to show to* his reader 
that there is a third or middle view or 
to direct him to it— the view namely that 
whether the decision in any particular 
case be right or wrong it was a decision 
taken in order to put down crime as dis- 
tinct from political opposition. 

If then the meaning of the article is 
that the plaintiff was a member of a 
terrorist organization tho question arises 
|whetber it is fair caramont. It is clear- 
lly a statement that the plaintiff is guilty 
;of a crime of the most heinous character 
and if the plaintiff coming into Court 
with a view to clear his character is to be 
told that because the matter is one of 
public interest and concern any member 
of the public is entitled to assert the 
plaintiff’s guilt provide! he couples it 
with statements of fact which though 
short of proof afford him a basis for a not 
unreasonable opinion, the consequences 
would seem to be serious. To say that 
nothing can be comment which is an infe- 
rence of fact or which injuriously affects 
a person’s character would indeed be to 
put the matter too broadly. [Hunt v. 
Star newspaper Co. (2).] But this is not 
a case in which, after describing tho 
plaintiffs' conduct with substantial accu- 
racy, the writer has gone on to express an 
opinion about that conduct, whether it 
was biassed or malicious or incompo- 
tent or neglig ent . It is not even a__cajie 

(2) [1068y2 K. B. Sob = 77 L. J. K. B. 732=» 
62 S. J. 376=24 T. L. R. 492=98 D. T. 629. 
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in which it is proved l)y the evidence 
called before tho Court that the plaintiff 
has been guilty of particular acts and 
where the writer has merely contributed 
an opinion that the acts set out with sub- 
stantial correctness amount or do not 
amount to an offenco against the Lvw. In 
this case tlio writer lias argued tlio ques- 
tion whether there is or is not sunicient 
reason to believe that tho plaintiff, of 
whose acts he has, auvl j^rofesses to Irivo, 
no pirticulars, is guilty of conspiracy to 
murder. If the conclusiou recommended 
to his roiders he that the plaintiff is 
guilty of this charge, i^e is in the position 
of a person ^vho has publicly charged 
another with a crime, and, apart from a 
defence of privilege, he must cither justi- 
fy orpiy. It is no defence whatever toi 
siy that he honestly believed in his accu-i 
sation, or that he had a certain amount of 
reason for making it ; or that Lord Lyttonj 
had said it before ; or that he was con-' 
earned to support a policy of Government.! 
To draw in general language a distinction 
between fact and comment is a difficult 
task. But in this case the distinction 
would be obliterated altogether were we 
to hold that such a charge was comment 
and not a statement of fact. It is .suffi- 
cient for me on this point to refer to two 
cases decided in this Court and binding 
upon us — Barrow v. Hem Chandera 
Lahiri (3) and the Englishman Ltd., v. 
Lajpat Rai (4). 

It was contended before us by Mr. 
Langford James on behalf of the defen- 
dants that while it is true as a general 
proposition that under a plea of fair com- 
ment a defendant has to show that his 
comment has been made upon a basis of 
facts proved to be true, there is an impor- 
tant reservation whicli is, in a case of the 
present kind, to ho made with regard to 
this doctrine. It is said that if the de- 
fendant is commenting upon tho state- 
ment of another person which statement 
ho is entitled to comment on, he need not 
prove that statement to be true and that 
tliis reservation applies with particular 
force when that other person’s statement 
is privileged or is contained in a 
priv'ilegod document. Tho authority 
for this proposition is the case of Man- 
gena v. Wright (5) where Phillimor^, J. 

~(3) Cl903j 39 Cftl. 495=12 C. W. N. 490. 

I (4) [1910] 37 Cal. 760 = 6 I. C. 81 = 14 
C. W. N. 713. 

(5) [19091 2 K. B. 998=78 L. J. K. B. 879 = 
25 T. L. R. 534=53 S. J. 485=100 L. T. 960. 
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puts the case of a vote in a Parlia- 
ment or the judgment of a Judge where 
by inadvertance or otherwise an indi- 
vidual is wrongly stated to have been 
guilty of some act of which he is entirely 
innocent. Accordingly the defendants in 
the present case contend that they were 
entitled to comment on Lord Lytton’s 
statement assuming that what he said 
was true and that without proving any 
one of the facts alleged by Lord Lytton 
they can defeat the plaintiff’s suit. If 
the case of ^angena v. Wright (5) is the 
only authority for this doctrine it is not 
unimportant to notice that the learned 
Judge whose great authority is now ap- 
pealed to was dealing with a case in 
which an extract from a parliamentary 
paper was published as an extract, and 
the letter enclosing this extract for publi- 
cation, referred to the plaintiff’s ‘ inte- 
resting career ” and to the plaintiff as an 
unfortunate native " words which were 
said by the defendants to import no more 
than that the plaintiff w'as a mischievous 
agitator. The learned Judge was prece- 
ding on the footing that a jui*y might 
hold that the letter was not a repetition 
and re-statement of the defamatory state- 
ments in the extract. On this view the 
comment was kept separate from the 
statements. I observe that this case was 
cited to the Court in the Englishman 
Ltd., V. Lajpat Rai (4). It was ruled 
by Harrington J., as follows : 

“ No doubt the fair and accurate report of a 
speech made in Parliament is privileged, even 
though it contains facts defamatory to the 
plaintiff. But no authority has been cited for 
the proposition that a person is entitled to re- 
publish these defamatory statements not a>s a 
report of what has been said in Parliament, 
but as a statement of bis own.” 

In the present case I agree that the 
defendants were entitled to refer to the 
fact that the Viceroy and the Governor 
had caused the arrest of the plaintiff be- 
cause they were satisfied that he was a 
terrorist, but in a matter of so great im- 
portance to the plaintiff it was very 
necessary that they should refrain from 
conveying to the ordinary reader an opi- 
nion of their own which was in effect the 
reiteration of a charge of criminal con- 
duct. In such a matter a journalist who 
does not exercise a reasonable degree of 
care and skill to make plain the limits of 
his intention may quickly drift into a 
repetition of the accusation — into a sug- 
gestion that it must be true into an 


opinion to that effect. If he has done so 
and if the fair meaning to the ordinary 
reader, as put by a jury upon his words,, 
is to present the reader with or commend 
to him a conclusion that the plaintiff' ha& 
been guilty of a crime, it is in my opinion 
erroneous to say that he is merely com- 
menting upon the statement of another. 

The difficulty in the present case is the- 
question as to the more or less of the- 
meaning of the article. If the intention 
of the writer was limited in the manner 
now alleged for the defendants, the ex- 
penditure of a few words could have mado 
this clear; and in the absence of a very 
plain notice to the reader that the guilt 
of the plaintiff was not being affirmed I 
think that the words used by the writer 
in this case carry him over the border 
line. If this be so then in my opinion 
there is little substance in the rest of tiio 
defence. I should be sorry indeed to lay 
down anything new on this subject and I 
quite appreciate that great officers of 
State may have, in the course of their 
duty, to decide and sometimes even to 
declare that an individual has been guilty 
of crime. But it is always open to that 
individual to wait until the accusation is 
repeated against him by a private person 
or a newspaper as the opinion or assertion 
or suggestion of such person or news- 
paper, and to come into Court to clear his 
character and to obtain such relief in 
damages from his accuser as may be ap- 
propriate to the circumstances of the case. 

The plaintiff here has sued defendants 
who are well able to defend themselves 
and little likely to be wanting in a desir© 
to do so. I cannot forbear to say that he 
has done all that the law permits to 
vindicate himself. 

Upon the question of damages it is I 
think sufficient to refer once more to the 
case already cited, .The Englishman Ltd.^ 

V. Lajpat Rai (4) ; and to say that while 
the charge against the plaintiff is 
of the most heinous crime, if not indeed 
of a series of heinous crimes, the question 
as between the plaintiff and the defen- 
dant in this case has reference solely to 
the damage done to the plaintiff’s reputa- 
tion by the words published on the 26th 
November 1924. As the plaintiff had 
been arrested in circumstances which 
made it plain to the public that he was 
arrested as a person guilty of being a. 
member of a terrorist organization and 
as on the 24th November the Governor 
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of the Province had roundly stated this 
to be a fact as further. It is conceded 
that the report of the speech in this very 
newspaper upon the previous day is not 
a publication of which the plairitiff is 
entitled to complain, the damage which 
c»n be taken to be attributable to the 
words used by the defendants in their 
issue of the 26th is of necessity reduced 
to dimensions which for such a libel are 
exceedingly small. It would be an 
obvious injustice if the defendants were 
made to pay for damage to the plaintiff’s 
reputation which was clearly due to acts 
and statements by other people. The 
damages though not high must be sub- 
stantial and there is no question of 
nominal, still less of contemptuous, dam- 
ages. I think the figure should be as- 
sessed at Rs. 1,000, that the appeal 
be allowed with costs on the original side 
and in this Court, and that the judgment 
should be entered for the plaintiff ac- 
cordingly. 

C. C. Ghose, J. — The judgment just 
delivered by my Lord makes it unneces- 
sary for me to recapitulate the facts of 
this case and the circumstances under 
which the article in the ** Statesman ” 
newspaper complained of was published, 
but as we are reversing the judgment of 
the trial Court, I desire to add a few 
words. 

The portion of the article in which 
it is alleged the defendants wantonly 
and maliciously intended to injure and 
vilify the plaintiff and to bring him into 
contempt and disgrace is as follows : 

“ We who live in Bengal have before our 
eyes the evidence of a foul and far-reaching 
conspiracy. We have seen men murdered, 
shops wrecked, rails removed, bombs and 
imported weapons found. The Government 
have evidence collected not from a single in- 
former but carefully traced and checked over 
a long period from totally different approaches 
which has satisfied them and satisfied a former 
Lord Chief Justice of England that every 
single man arrested is a member of a terrorist 
organization, Mr. Subhas Chandra Bose, 
Chief Executive Officer of Calcutta (meaning 
the plaintiff) was arrested under Kegu. 3 
and, therefore, the evidence regarding his 
complicity has had to pass the trained legal 
scrutiny of the Viceoroy. It is no doubt dis- 
concerting for Mr. C. R. Das that his right 
hand man” 

(referring thereby to the plaintiff) 

** has been arrested. But if the directing 
brain of the terrorist organization ” 

(referring thereby to the plaintiff) 

” was also the right band man of Mr. Das 
and of the Swarajist party, so much the worse 


for the Swarajist party. The duplication of 
roles ” 

(meaning the roles allegctl of the plain- 
tiff in the foregoing sentences) 

“ is unfortunate, but the swarajist would be 
well-advised to insist less strongly on the 
point.” 

The contention of the defendants was 
that the words complained of did not 
constitute a libel on the plaintiff. They 
further added : 

” In so far as*the words complained of con- 
sist of allegations of fact, they are true in sub- 
stance and in fact, and in so far as they con- 
sist of expressions of opinion, they are fair 
comments made in good faith and without 
malice upon facts which are matters of public 
interest.” 

At the trial a large mass of intrinsic 
matters in support of the plea of fair 
comment was allowed to be admitted^ 
the learned Judge apparently holding 
that the defendant in an action for libel 
is permitted to show what it was he was- 
commenting upon, provided it be a mat- 
ter of public interest, even though he has 
to travel outside the scope of the libel 
for the purpose. 

The learned Judge held that the lan- 
guage of the writer as to persons arrested" 
under Regn. 3 of 1818 is almost 
identical with that of Lord Lytton’s 
speech. He also held that the writer 
did not in so many words say that the- 
plaintiff was a member of a terrorist 
organization but he pointed the way to 
the reader to make the deduction for 
himself from the materials cited, which 
brought him to his point, i. e., that with 
such materials before the world it was 
useless to proclaim that because a pro- 
minent member of the swaraj party had 
been arrested, therefore, the measures of 
Government were directed against the 
swaraj party and not towards the repres- 
sion of crime and the establishment of 
law and order. 

On appeal before us Sir Binod Mitter 
for the appellant did not deny that the- 
matters referred to in the offending 
article were matters of public interest or 
that the speech of Lord Lytton at Malclah 
was privileged. He also stated that 
for the purposes of this case he was pre- 
ferred to admit that the publication of 
Lord Lytton’s speech in the States- 
man ” newspaper on the 25th Novembei- 
1924 was also privileged. This point 
was that in circumstances like what 
happened in this case it was the duty of 
the person who took the plea of fair 
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comment to mike his comments in such 
a manner so that they might appear to 
reasonably minded men as comments and 
not as statements of fact, and that where 
the writer accuses another of having 
committel criminal offences he is re- 
quired under the law to prove the facts 
upon which liis comment is based. Sir 
Binod argued that in the present instance 
the writer has warranted the accuracy 
of the allegations of fact made by Lord 
Lytton and that the article went far 
beyond what c.in he construed as fair 
comment upon a matter of public 
interest, and contained statements of 
■fact highly defamatory of the plaintiff. 
Sir Binod argued tliat the writer called 
the plaintiff tlie directing brain of the 
terrorist organization and has vouched 
for the facts referred to hy Lord Lytton 
in his speech at Maldah and that in these 
circumstances the plea of fair comment 
was of no avail to tlie writer. 

Mr. Lingford James on behalf of the 
-defendants argued that taking the article 
as a whole it was clear that the writer 
thereof had made no assertion of his own 
about the guilt of the plaintiff and that 
all that he had done was to paraphrase 
the speech of Lord Lytton. He further 
argued that the rule that the defence of 
tair comment w'ould fail, unless the facts 
alleged in the document complained of 
were true, did not apply where one person 
alleged the facts and another person com- 
mented on the same and in support of 
this he cited the case of MAngeua v. 
Wright (5). 

A newspaper has no privilege beyond 
any other member of the community in 
commenting on any matter of public 
interest and no privilege whatsoever at- 
taches to his position (Per Lord Shaw in 
Channing Arnold v. Emperor (1). When 
the defendant in a case for damages for 
defamation takes the plea of fair com- 
ment, he is not required to justify the 
comment aud it is sufficient for him if he 
can satisfy the Court that it is “fair” 
comment. A libellous statement of fact 
is not a comment or criticizm on anything. 
If the words complained of are justified 
as comment and the words also contain 
allegations of fact, the defendant is re- 
quired to prove that such allegations of 
fact are true and it is not sufficient for 
him to plead that he bona fide believed 
them to be true. In other words, the 
distinction betw'een comment and allega- 


tions of fact must always be borne in 
mind in determining whether the plea of 
fair comment can be sustained. 

It is necessary for me to refer to the 
cases which were cited at the Bar but it 
is well settled ■t'hat in order to give room 
for the plea of fair comment the facts 
must be ti'uly stated and if the facts upon 
which the comment purports to be made 
do not exist, the foundation of the plea 
Liils. Where the words which are alleged 
to be defamatory allege or assume as true 
facts concerning the plaintiff, which the 
plaintiff denies, and which either involve 
a slanderous imputation in themselves, or 
upon which the comment bases imputa- 
tions or inferences injurious to the plain- 
tiff, it is settled law that the defence of- 
fair comment fails, unless the comment is 
truthful in regard to its allegation or 
assumption of such facts. 

These being the guiding principles one 
must turn to the article complained of 
and find out whether the words com- 
plained of are allegations of fact or ex- 
pressions of opinion, and if the latter, 
whether such expressions of opinion are 
fair comment or not. In this case I do 
not propose to add the analysis of the 
article made by my Lord. It will suffice 
if I say that I have read and re-read the 
article complained of several times and I 
have come to the conclusion that the 
writer has not been as careful as he 
might have been and has distinctly alle- 
ged that the plaintiff has been guilty of 
previous crimes. The writer was ob- 
viously entitled to comment on Lord 
Lytton’s speech and to summarize the 
same; he was entitled to state that the 
plaintiff had been arrested under Regn. 3 
of 1818 and that the evidence against him 
had satisfied the executive that he was a 
person who ought to be detained under 
the said regulation; but he was not en- 
titled to suggest or to state, as in my 
opinion he has done, that Subhas Chandra 
Bose was the directing brain of the 
terrorist organization in Bengal. A 
great deal of verbal criticizm of the words 
complained of was presented before us, 
but in my opinion it is impossible to es- 
cape from the conclusion upon a fair 
reading of the article that the writer has 
made defamatory statements of fact about 
the plaintiff about which there is no 
evidence. It may be that in the eye of 
the executive the plaintiff did commit 
acts ‘justifying detention under. Regn. 3 
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of 1818; but so far as this case is con- 
cerned, there is no evidence on record 
proving that the plaintiff has been guilty 
of acts such as are imputed to him by 
the writer in the words complained oh 
In my view, therefore, on the words 
complained of there is no room for the 
conclusion that the writer is protected by 
the plea of fair comment. 

The case of Mangena v. Wright (5), 
referred to above was a peculiar one the 
facts there were altogether different and 
the judgment of Phillimore, J. must be 
read in the light of the facts in that ca^e. 
The present case is altogether different, 
bearing in mind the way in which the 
offending assertions of fact regarding the 
plaintiff have been introduced. 

I agree, therefore, with my Lord in the 
view taken by him and I am of opinion 
that this appeal should be allowed and 
the plaintiff’s suit decreed with costs in 
both Courts. I agree with my Lord in his 
assessment of the damages sustained by 
the plaintiff. 

S.N./r.k. Appeal allowed. 
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B. B. Ghose and Bas0, JJ. 

Kalamj an Bibi and others — Defen- 
dant — Appellants. 

V- 

Sahajana Bibi and another — Plaintiffs 
and Defen.l.int — Respondents. 

Appeal No. 260 of 1926, Decided on 
6th Juno 1928, from decree of Addl. Dist. 
Judge, Tipperah, D/- 6t;h November 1925. 

(a) Pardanashin lady — Do jum^nt ex^c U’ 
ted by — In cases of absolute sale or gift, mere 
knowledge of absoluteness of transaction is 
enough. 

In tho case of absolute sale or gift by a 
pardanasUin lady, when the bona fides of tho 
document executed by her are challenge 1, it 
is not necessary to prove that the terms of the 
docuinjnt were explained to her if it is proved 
that she knew that it was an absolute convey- 
ance of title by which she was divesting her- 
self of all interest in the property and she 
ceased to claim any interest in the property 
after the execution of the document. [P 73 O Ij 

(b) Civil P.C., O. 6, R. 4 — Fraud — Allega- 
tions of forgery. 

When it is alleged that a certain document 
was not executed, it may amount to an allega- 
tion of forgery but it excludes the idea that tho 
document was executed by fraud. [P 78 C 1] 

Sasadhar Boy (Sr .) — for Appellants. 
Jatindra Mohan Ghose — for Respon- 
dents. 
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B. B. Ghose, J. — This is an apjieal 
by the defendants against the judgnient 
and decree of the Ailditional District 
Judge of Tipperah reversing tho <U\Msion 
of the Subordinate Judge in a suit for 
partition. Tlio plaintiffs claim as heirs 
of one Hossanaddin. He left four daugh- 
ters, two of whom are plaintiff's and t^'o 
are defendants. Hossanaddin is said to have 
executed a registered kabala in favour of 
of his wife of all the lands in dispute. 
That document was marked Kx. A. After 
the death of Hossanaddin his widow exe- 
cuted a document Ex. B dated the 29th 
Assin 131.6, by which she transferred all 
the lands she received from her husband 
under the document Ex. A in favour 
of one of her daughters defendant 1. 
Defendant 1 resided with her husband 
with Amina Bibi, the widow of Hossanad- 
din. After the death of Amina Bibi the- 
plaintiff's have brought this suit for par- 
tition on the allegation that they are in 
possession of some of the properties left 
by their father. They disputed the docu- 
ment Ex- A also. The Subordinate Judge 
found both tbeidocuments to be genuine 
and bona fide and he held that title 
passed to defendant 1 under the document 
Ex. B, and upon that finding he dismis- 
sed the suit. On appeal by the plain- 
tiffs the learned Judge has reversed that 
decision. 

One matter should be first stated and 
it is this, that one of the plaintiff’s, 
Moyna Bibi, give up her claim to tho pro- 
perty by a petition in the Court of appeal. 
There does not seem to bo any reason why 
the learned Judge' did nob act upon that 
petition. The pleader of that plaintiff 
was certainly responsible for the fact as 
to whether that petition was filed with 
the knowledge and consent of Moyna 
Bibi. Moyna Bibi has been made a res- 
pondent here and defendant 1 has 
claimed the share which would belong to 
Moyna Bibi even if -she is found to have 
a share, on the basis of tho petifcton. But 
Moyna Bibi has not appe.ired in this 
Court to dispute defendant I’s title. 
The first thing, therefore, that is neces- 
sary to be mentioned is that Moyna Bibi 
would not be entitled to any share in the 
property and that share if slio has any 
would go to augment the share of defen- 
dant 1. It should also be noticed that 
another daughter of Hossanaddin who was 
made a defendant did not claim any share 
in the property left by her father. She 
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supports the cise of defendant I. There 
is then left only one of the plaintiffs Sa- 
hajan Bibi, plaintiff 1 who is really the 
■contestip" plaintiff. 

The learned Judge has reversed the de- 
cision of the Subordinate Judge mainly 
upon the ground that Araina Bibi, the 
mother of the plaintiffs, was an illiterate 
pardanashin woman and any one taking a 
conveyance from such a person was bound 
to prove affirmatively not' only that the 
tnnsferrer executed the iustrument but 
understood and grasped the full import of 
what she was doing. The learned Judge 
held that there was no evidence that there 
was any explanation of the contents of 
the instrument liaving been made to 
Amina Bibi and, therefore, the defendant 
1 has not been able to prove the validity 
of the document so as to affect the title of 
the plaintiff by inheritance. The objec- 
tion does not appear to have been taken 
‘distinctly in the trial Court by the plain- 
tiffs that the document was not explained 
to their mother. 

The learned Judge, however, held that 
when the bona fide of the document was 
■ challenged by the plaintiffs the defendant 
•was bound to prove the validity of the 
■document from every possible angle of 
attack. That may be true in certain 
cases, but when one considers the case of 
an absolute gift or an absolute sale by a 
pardanashin woman it is not always ne- 
jcessary that there should be proof of ex- 
planation of the terms of the document, 
tt would be sufficient in many cases to 
show that' the pardanashin woman* knew 
that it was an absolute conveyance of title 
by which she was divesing herself of all 
interest in the property. Such documents 
jare quite simple and the mere knowledge 
|Of the fact that it was a kobala or gift 
would be sufficient explanation of the 
nature of the document. If you add to 
that the circumstances of possession, then 
the question of explanation becomes al- 
most academical. The learned Judge 
seems also to have thought that although 
the transaction does not actually smack 
of fraud it was an extremely questionable 
one. Fraud does not seem to have been 
alleged by the plaintiffs. They only say 
that no such document was executed. 
jFraud and forgery are quite different 
Ithings, and when forgery was alleged, 
lalthough not in so many terms, it exclu- 
1 ies the idea of having a document execu- 
Ifced by fraud. There are certain other 
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elements which the learned Judge failed 
to take into consideration. The ques- 
tion is whether after the death of their 
mother the plaintiffs ever came into pos- 
session of any portion of the property left 
by her. Amina Bibi does not seem to have 
claimed any interest in the property after 
the execution of Ex. B. If after the death 
of Amina Bibi defendant 1 alone was 
in possession of the property for a consi- 
derable number of years then the presump- 
tion as to the validity of the document 
would be strengthened a good deal. The 
learned Judge also failed to take into 
consideration the fact that there was no- 
thing unnatural in executing the document 
in favour of defendant 1 who was the only 
daughter of Amina Bibi who was living 
with her. The other daughters probably 
were well off and had been married else 
where. 

It is common knowledge that when 
people of this class desire to keep a 
daughter in the house they marry her to 
a comparatively poor man who would live 
in the father-in-law’s family as a ghcir 
jamai. .Under these circumstances it is 
not unnatural that the small property 
which belonged to Hosanaddin would be 
given to that daughter alone. These are 
the elements for consideration in dealing 
with this case. As these matters have " 
not been considered by the learned Judge 
we think that the appeal should be allow- 
ed, the judgment and decree of the Addi- 
tional District Judge set aside and the 
appeal sent back to the lower appellate 
Court for re-hearing after consideration of 
all the circumstances stated above. The 
costs will abide the final result. 

Basu, J. — I agree. 

m.n./r.k. Case remanded. 
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Page, J. 

Promode Nath Sinha Roy and 
Plaintiffs — Petitioners. 

v. 

Harishee Bagdhi — Defendant — Oppo- 
site Party. 

Civil Revn. No. 931 of 1927, Decided 
on 18th January 1928, from order of Sub- 
Judge, Hooghly, D/- 21st April 1927. 

(a) Civil P. C.. O. 18, Rr. 5. 8 and 14— In 
appealable cases, there might be either one oi 
two records of evidence— *lf one, it should be 
in Judge's own band-writing — If written by 
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Mme other person at his dictation, it should 
l>e supported by memorandum made or 
caused to be made by Judge. 

In cases where an appeal is allowed, thar® 
might be either one or two records of the evi" 
^ence. If there is only one record, it should 
be made in writing by the Judge’s own hand ; 
while, if the evidence is taken down in writing 
by some person other than the Judge, though, 

in the presence and under the personal direc* 
tion and superintendence of the Judge, ” the 
Judge also should make or cause to bo made a 
memorandum as provided by Rr. 8 and 14. 

CP 79 0*2] 

(b) Civil P. C.. O. 18, Rr. 5, 8 and 14— Pro- 
“visions not complied with when evidence is 
dictated to typist and typed record revised 
and signed by Judge — It is not illegality, but 
mere irregularity. 

Where evidence of witnesses was dictated to 
a typist and the typed copy was revised and 
signed by the Judge who added at the end of 
each deposition “ dictated by me, ” 

Held, that €he provisions of O. 18, Rr. 5, 8 and 
14 were not complied with, but recording the 
evidence thus is not an illegality but amounts 
merely to an irregularity : 19 Mad. 269 and 46 
Cal 979, Ref. [P 80 C 1] 

(c) Civil P. C., S. 115— Exercise of revisio- 
oary power is discretionary. 

Whether the Court will exercise its powers 
of revision is a matter to be determined in its 
discretion according to the circumstauces of 
the case under review. [P 80 C 1 ] 

S itaram Banerjee — for Petitioners. 

Hupendra Kumar Mittet — for Opposite 
Party. 

Judgment. — I have taken time to 
consider this case because it involves the 
construction of O. 18, Rr. 5, 8 and 14, 
Civil P. C., and raises an issue of general 
interest. The suit was brought by the 
petitioners to recover Rs. 20, the value of 
a palm tree which the plaintiffs alleged 
that the opposite party defendant 1 had 
wrongfully cut down and sold. The suit 
was dismissed on the ground that the 
palm tree had been planted by defen- 
dant 1, and that he was entitled to sell it 
and retain the proceeds. The plaintiffs 

They contended that the decree 
of the trial Court could not stand because 

here was no legal evidence that the palm 
tree had been planted by defendant 1, as 

he evidence of the witnesses had not been 

^co^ecl in the manner prescribed by 
O. 18. 

The material rules are : (The judgment 
quoted Rr. 5, 8 and 14 of O. 18, and 
prooeedei^. -The learned, Subordinate 
Judge affirmed the decree of the trial 
Court, and dismissed the appeal. The 
plaintiffs thereupon obtained the pre- 
sent rule under S. 115. Civil P. C., 
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for the purpose of setting aside the de- 
crees passed by the lower Courts. The 
petitioners contend that, inasmuch as the 
evidence of the witnesses was not taken 
down in writing by the Judge himself 
(R. 5), and the Judge did not make a me- 
morandum (R. 8), or cause a memorandum 
to be made (R. 14), there was no legal 
evidence upon which the Court could have 
founded or passed a decree in favour of the 
defendants. 

On the other hand the opposite parties 
urge that the evidence of a witness is 
taken down in writting by the Judge, ” 
as well when it is dictated by him for a 
typist — which was the course followed in 
this case — as when he himself records it 
by means of a pen or a typewriter ; in 
each instance it is the Judge who deter- 
mines the form, nay more, the very words 
of the narrative, and it makes no differ- 
ence whether he uses a pen or a typewri- 
ter or a typist, for each is but the instru- 
ment that he employs to effect his pur- 
pose. 

Now, in these days when the use of 
the stenograph and the typewriter is more 
popular and widespread than it was in 
the past, it may well be that the constru- 
ction which the opposite parties urged 
the Court to put upon O. 18, is to be com- 
mended as being reasonable and in accor- 
dance with modern ideas. That however, 
is a matter for the legislature with which 
the Court has no concern, for, in my opi- 
nion, the provisions of O. 18, cannot bear 
such a construction, and it does not re- 
present the true meaning and effect of the 
rules under discussion. 

As I read O. 18 the intention of the 
legislature was to provide that the Judge 
should be made responsible for the taking 
and recording of evidence. Accordingly, 
it was enacted, as I construe Rr. 5, 8 and 
14, that in cases where an appeal is al- 
lowed there might be either one or two 
records of the evidence duly made accord- 
ing to law : that if there was only one 
record it should be made in writing by 
the Judge’s own hand ; while, if the evi- 
dence was taken down in writing by some 
person other than the Judge, though : 

in the presence and under the personal di-l 
rection and superintendence of the Judge, ” j 

that the Judge also should make or cause; 
to be made a memorandum as provided by 
Rr. 8 and 14. 

The fallacy, X think, that underlies the 
construction which the opposite parties 
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ur^e ui)on the Court is that the shorthand 
writer or the typist who takes clown the 
evidence at the dictation of the Judge is 
not a mere instrument like the pen or the 
typing machine, that needs must re-act to 
the touch of the Judge, but a human be- 
ing with a will and intelligence of his 
o%'vn, and fallible as all men are. 

The legislature by enacting O. 18 in- 
tended and provided that evidence should, 
eitlier be taken down in writing by the' 
Judge’s own hand, or should be supported 
by the sanction of a memorandum under 
Rr. 8 or 14. 

In the present case the evidence of the 
witnesses was dictated to a typist by the 
Judge, and a copy of the typed record was 
revised and signed by the Judge, who ad- 
ded at the end of each deposition the 
words : 

“ dictated by me to avoid eye strain. ” 

“ Shashi Jiban Sen, ” 

Munsif. ” 

But there was only one record of the 
evidence, and that was not taken down in 
writing by the Judge himself, and no me- 
morandum was made or caused to be 
made by the Judge. The provisions of 
O. 18, Rr. 5, 8 and 14, therefore, were not 
complied with. la my opinion, however, 
the recording of the evidence in the man- 
ner followed in the present case was not 
an illegality that rendered the decree 
basel upon it null and void, but amounted 
merely to an irregularity : Fort Gloster 
JtUe Manufacturing Co. v. Chandra Ku- 
mar Das (1), Queen Empress v. Gopal 
Goundan (2). 

Now, whether, the Court will exercise 
its powers of revision under S. 1L5, is a 
matter to bo determined .in its discretion 
according to the circumstances of the case 
under review. Rules and regulations are 
made to assist and not to lunder the ad- 
ministration of justice, and if the Court 
were to set 'aside the decrees under re- 
view, in my opinion, in so doing it would 
not be promoting the ends of justice, but 
would work hardship and injustice to the 
opposite parties. It is not pretended that 
the evidence upon which the decrees in 
the present case were based was not ac- 
curately and fairly recorded, or that any 
objection was raised in the trial Court to 
the relevance or the admissibility of the 
evidence, or to the mode in which it was 
recorded. Further, it is to be observed 

(IJ Liyiaj 46 Cal.^^3TTrGr4d5^29"orL. 

J » 438ft 

(2) [1896j 19 Mad. 269=6 M. L. J. 134. 


that if the Court avere' to accept the ep- 
titioner s contention, and to hold that the 
evidence as recorded was not legal evi- 
dence and must be treated as though it 
never had been given, the plaintiffs, so to 
say, would be hoist with their own 
petard, for the evidence of all the wit- 
nesses, whether called for the plaintiffs 
or for the defendants, was recorded in 
precisely the same manner, and if there 
was no legal evidence before the Court, 
the plaintiffs’ case ex necessitate rei must 
fail, for no evidence would be forthcom- 
ing to prove the plaintiffs’ claim. For 
these reasons I am not disposed to accede 
to the petition, and the Rule will be dis- 
charged with costs. 

S.L./r.k. Rule discharged. 
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C. C. Ghose and Jack, JJ. 

Moti Lal Bisu-as — Accused-Appellant 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 140 of 1928, Deci- 
ded on 27th July 1928. from judgment of 
Ch. Presy Mag., Calcutta. 

Presidency Towns Insolvency Act, Ss. 27 
and 33 — Insolvent’s depositions under S. 33 
are not admissible but record of bis examina- 
tion under S. 27 is admissible in criminal 
proceedings under S. 104. 

Depositions under S. 36 cannot be admitted 
in evidenco, but the record o£ insolvent’s exa- 
inioation under S. 27 is evidence which can -bo 
takon into consideration against him in pro- 
ceedings under S. 104 of the Act, as criminal 
proceedings in the Presidency Magistrate's 
Court are, under S. 103, proceedings under the 
Act : 12 Lox. Cr. Cases 32 and 174, Rel. on. 

[P 82 C 2] 

Narendra Kumar Basu, Satindra 
Nath Mukherji aad Jitendra Mohan 
Banerji — for Appellant. 

B. L. Mitter — for the Crown. 

Prohodh Chandra Chatterji and Bi- 
bhuti Bhusan Guha — iov Creditors. 

Ghose, J.— The appellant before 
us Motilal Biswas has been convicted by 
the learned Chief Presidency Magistrate 
under S. 103, Presidency Towns InsoU 
vency Act, and has been sentenced to suffer 
rigorous imprisonment for six months and 
to pay a fine of Rs. 1,000 in respect of 
each of the three counts, the substantive 
sentences being directed to run concur- 
rently. So far as the question of the 
imposition of the fines is concerned, that 
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portion of the orJer is clearly wrong and 
must be set aside, because it will appear 
from a reference to S. 103 of the Act that 
there is no provision made for the im- 
position of any iine. That being so, as 
indicated above, the portion of the Magis- 
trate’s order imposing a tine of Rs. 1,000 
in respect of each count must he set 
aside. 

It appears that the appellant before us 
formerly, that is, prior to 1329 B. S. 
carried on business in the name of Bepin 
Chandra Motilal. He was a partner in 
the firm, the other partner being his bro- 
ther Bepin Chandra. The two brothers 
quarrelled and separated and the accused 
started a new business in the name of 
Motilal Monindranath Biswas, Monin- 
dranath Biswas being the name of his 
minor son. That business was in scented 
oils, patent medicines, biscuits and sta- 
tionery, and it is said that the firm had 
no business of any description whatsoever 
in 'galvanized screws. Apparently the 
appellant did not do well in- his business 
and it appears that he experienced con- 
siderable difficulties in meeting the claims 
of his creditors. It is said that his cre- 
ditors assembled one evening in front of 
the place of his business and continued 
to press him for payment of their dues. 
The creditors were not paid and on 
the following day the appellant closed 
his doors. He then went to the Court of 
the District Judge of Faridpur and ap- 
plied for relief under the Provincial 
Insolvency Act. Certain creditors in 
Calcutta coming to know of these pro- 
ceedings in Faridpur applied to the learned 
Judge on the original side exercising the 
insolvency jurisdiction of this Court for 
transfer of the proceedings to this Court. 
It appears that the learned Judge on the 
original side being satisfied that this was 
a case which ought to be transferred to 
this Court made the order applied for 
and accordingly transferred the proceed- 
ings to this Court. 

Thereafter there was an order made for 
the public examination of the insolvent 
under the provisions of S. 27, Presidency 
Towns Insolvency Act. The record of 
that examination has been tendered in 
evidence in this case and is Ex. 5. Sub- 
sequently it appears that the insolvent 
was also examined under S. 36 of the Act, 
the record of that subsequent examination 
being Ex. 6. 

After the public examination of the 
1929 C/ll & 12 


insolvent had been concluded, certain 
creditors, wiio are described us B. N. Pal 
and B. K. Pal made an application to tlie 
learned Judge in insolvency for the fram- 
ing of certain charges under the provi- 
sion of S. 103, Presidency Towns Insol- 
vency Act, it being alleged against the 
insolvent that he liad been guilty of 
offences under the Insolvency Act. It 
appears that at first the learned Judge 
was of opinion that no definite case had 
been made out against the insolvent. He 
therefore dismissed the application with 
liberty to the creditors to put in a fresh 
application for a similar order, if they 
were so advised, within one month from 
the date of the learned Judge’s previous 
order. Such a fresh application being 
made to the learned Judge, the latter 
by his order dated 12th July 1927 dir- 
ected, in terms of S. 104, Presidency 
Towns Insolvency Act os amended by Act 
9 of 1926, that a complaint should be 
made to the Chief Presidency Magistrate, 
Calcutta, in respect of three matters which 
had been brought to his notice. There- 
upon the enquiry under S. 104, Presidency 
Towns Insolvency Act, as amended by Act 
9 of 1926, was held before the Magistrate. 
A liumber of witnesses were called to give 
evidence against the accused and it is said 
that they made out a priraa facie case 
against the accused that he had been 
guilty of certain offences under the Insol- 
vency Act, to wit, keeping false documents 
and books of account and making false 
entries therein. 

The charges against the accused framed 
in the Chief Presidency Magistrate’s 
Court were these : (l) keeping a false 
roker book and showing a false debit entry 
therein in the name of Kasinath Mandal of 
Sibganj for a sum of Rs. 429-6-0 ; (2) keep- 
ing a false roker book and showing a false 
entry therein in the name of Kunja 
Behari Saha for Rs. 1,402-8-0, and (3) 
keeping a false challan book showing a 
false debit entry therein in the name of 
Kanhaiya Lal Routh Mull for Rs. 3,340. 
(The judgment then stated the evidence 
and proceeded). The learned Chief Presi- 
dency Magistrate went into the matter at 
some length. He had the oral evidence 
of these witnesses before him. He had 
the books of the appellant before him 
and he came to the conclusion that the 
persons or the firms who were referred to 
by the accused in the entries in question 
were fictitious and had no existence what- 
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soover. He further came to the conclu- 
sion that having regard to the way in 
which the appellant had kept his books 
of account there was abundant evidence 
for coming to the conclusion that those 
books had been kept in a fraudulent 
manner and that the entries in question 
were false. Upon these findings he con- 
victed and sentenced the accused as indi- 
cated above. 

This appeal being an appeal from a 
judgment of the Chief Presidency Magis- 
trate has been aruged at considerable 
length both on law and on facts. Tlie 
learned advocate appearing for the appel- 
lant has argued in the first place that the 
Magistrate had no jurisdiction whatsoever 
to try this case because, at the date 
when the proceedings in insolvency were 
initiated. Act 9 of 1926 had not come into 
force at all and that the procedure for the 
trial of the appellant, assuming that he 
was guilty of offences under the Insol- 
vency Act, should have been under the 
old S. 104, that is, under the section as 
it stood before its amendment by Act 9 
of 1926, and, in support of this conten- 
tion, has drawn our attention to a large 
number of cases in which the position is 
canvassed as to whether Acts passed by 
the Houses of Parliament or by the legis- 
lature in this country have or have not a 
retrospective effect. The cases to which 
our attention has been drawn have in our 
opinion really no bearing whatsoever on 
the precise question that we have got to 
determine in the present case and it would 
serve no useful purpose if we were to go 
at length through the long catena of cases 
to which our attention has been drawn. 
Now, this amendment by the Act of 1926 
is really an amendment affecting proce- 
dure, and it is apparent from a perusal of 
the dates in this case that, on 12th July 
1927 when the learned Judge preferred a 
complaint before the Chief Presidency 
Magistrate, Act 9 of 1926 had come into 
operation and, therefore, the only section 
which could be brought into play was 
S. 104 as it was amended by Act 9 of 
1926. The complaint itself is one under 
S. 104 as amended, and that being so the 
Magistrate was the proper person who 
could hold the enquiry on the complaint 
of the learned Judge exercising the insol- 
vency jurisdiction of this Court. We 
think that there is no substance what- 
soever in the point which has been taken 
and that it must be negatived. 
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It is next argued that the record of the 
depositions-under S. 36, Presidency Townsi 
Insolvency Act, could not be admitted in 
evidence in this case. It appears to us 
that the contention, so far as it goes, is 
sound and must be given effect to ; and 
in coming to a conclusion as regards the 
guilt or otherwise of the appellant before 
us we have eliminated from our considera- 
tion entirely the record of the deposition 
under S. 36 of the Act, But while we 
have eliminated from our consideration 
the record of the depositions under S. 36, 
Presidency Towns Insolvency Act, we 
have taken into consideration the record 
of his examination under S. 27, Presi- 
dency Towns Insolvency Act, that being 
evidence which, according to the terms 
of the section itself, can be taken into 
consideration against the accused in 
proceedings held under the Act. It is,i 
however, argued that although the re- 
cord of an insolvent’s deposition under 
S. 27, Presidency Towns Insolvency Act, 
can be taken, into consideration in pro- 
ceedings against an accused under the In- 
solvency Act, that record cannot be ad- 
mitted in evidence in criminal proceed- 
ings against the accused. Now, the pre- 
sent proceeding is a proceeding under 
S. 103, Presidency Towns Insolvency Act, 
and, that being so, it is a proceeding under 
the Act. The question has been considered 
in England and it has been held in several 
cases that an insolvent’s answers to ques- 
tions put in public examination under the 
Bankruptcy Act can be used against the 
insolvent in a subsequent criminal pro- 
ceeding : see in this connexion the cases 
reported in 12 Cox's Criminal Law cases^ 
pp. 32 and 174. That being so, we see 
no reason whatsoever why the record of 
the deposition of the appellant under 
S. 27, Presidency Towns Insolvency Act, 
could not have been taken into considera-’ 
tion by the Magistrate in this case. 

It is next argued that the charges are 
bad as the second charge could only be 
understood if two entries and not merely 
one entry were taken into consideration 
and, therefore it is said the charges al- 
though three in number, were really four in 
substance, and that that being so the trial 
is vitiated. Now, what are the charges 
against the accused ? The charges really 
are : keeping a false roker or making a 
false roker book and making false entries 
therein and also keeping a false challan 
book and making false entries therein. 
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The references to the figures showing the 
moneys paid out by the appellant are 
merely illustrative and we do not think 
that any real prejudice of any description 
was or could have been caused to the ap- 
pellant by reason of the charges being 
framed in the manner in which they were 
framed. 

It is next argued that there is no evi- 
dence to connect in any way the terminal 
dates mentioned in the charges themselves 
within which period it was suggested the 
entries in question were made. In the 
charges definite indications are given as 
to the dates of the entries themselves. 
Therefore, assuming for argument’s sake 
that there was any confusion about the 
terminal dates, we are of opinion that no 
prejudice was or could have been caused 
to the accused, seeing that he was fully 
aware in respect of what entries the 
charges were being investigated against 
him. 

It is also argued that the question of 
galvanized screws which was taken into 
consideration by the Magistrate in this 
case in investigating the charges against 
the accused should not have been taken 
into consideration at all because the learn- 
ed Judge who made the complaint had 
himself in a prior proceeding come to the 
conclusion that the explanation of the 
accused so far as purchases of galvanized 
screws were concerned was satisfactory 
and, in support of this contention, we have 
been referred to an order made by the 
learned Judge in the insolvency jurisdic- 
tion of this Court dated 14th June 1927. 
So far as this point is concerned, it dues 
not really come into this proceeding at 
all. The complaint was made not under 
the order of 14th June 1927, but under 
the order of 12th July 1927, and we must 
exclude from our consideration, in in- 
vestigating the present case against the 
accused any question which might arise 
on a construction of the order of 14th 
June 1927. 

These are, as far as we can make out, 
all the points of law which have been can- 
vassed before us. On the facts, it has 
been argued that the evidence shows that 
there is room for doubt as to whether tbe 
accused was really guilty. It is argued 
that the fact that three witnesses, viz.. 
Nos. 4, 5 and 7 were called to prove that 
they were not the persons with whom the 
appellant had dealings does not exclude 
or negative any theory of there eing other 


persons of the name of the persons or 
firms referred to in the cliargos in the 
places mentioned against their names who 
had done business with tlie ay)pellant. As 
far as we ca[i understand the evidence, 
the prosecution brought forward before 
the Magistrate evidence of a satisfactory 
character showing that the accused had 
committed the offences charged against 
him. It was tho accused’s business to 
rebut the case made by the prosecution. 
There is no question of the Magistrate 
having gone wrong in having placed the 
onus on tho accused. The Magistrate has 
not placed the onus upon the accused. 
We think on the facts that the case made 
by the ijvosecution is such as to induce 
one to hold that the case is true. That 
being so, we have come to the conclusion 
that both on law and on facts this appeal 
must fail. The appellant, who is on bail, 
will now surrender to his bail-bond and 
serve out the remainder of the sentence 
imposed on him. 

Jack, J. — I agree. 

S.Ii./R.K. Appeal dismissed. 
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B. B. Ghose and Bose, JJ. 

Macneil Sc Co. — Defendant 2 — Appel- 
lants. 

V. 

Saroda Sundari Debi and others — 
Respondents. 

Appeals Nos. 10 and 102 of 1926, De- 
cided on 14th August 1928, from the 
original decrees of 2nd Ag. Sub-Judge, 
HooghlVi I^/’ 16th September 1925. 

(a) Transfer of Property Act, S. 41 — 
«*Reatonable care”. 

Boasonable care is such care as a person of 
ordinary prudence would take in tho absence 
of some specific circumstances which would 
have been tho starting point of an enquiry 
which might bo expected to load to some re- 
sult: 40 Cal. 378 (P.C.), Di-it. [P 86 C 2] 

(b) Transfer of Properly Act, S. 3 — Notice 
-.—Constructive— Actual notice of encum- 
brance or other transaction fixes person with 
notice of the facts led to by inquiry after 
charge — Person designedly abstaining from 
enquiry is fixed with notice. 

Cases in which constructive notice has been 
established resolve themselves into two classes: 
first, cases in which the party charged has had 
actual notice that tho property in dispute was, 
in fact, charged, encumbered or in some way 
affected, and the Court has therefore bound 
him with constructive notice of facts and in- 
struments to a knowledge of which he would 
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h.we been led by an enquiry after the charge, 
incumbrance or other circumstance affecting 
the property of which he had actual notice, 
and secondly, cases in which the Court has 
been satisfied from the evidence before it that 
the party charged had designedly abstained 
from enquiry for the very purpose of avoiding 
notice: Jones v. Smith, ^841) 1 Hare 43, Ref. 

CP 86 C 2] 

(c) Cosharer — He cannot deal to other co- 
sharer’s prejudice. 

A cosharer in joint property cannot by deal- 
ing with such property affect the interest of 
other cosharers therein. [P 88 C 1] 

(d) Partition — Unequal interests. 

There can be partition between parties, the 
interest of one of whom is subordinate to that 
of the others; 23 C. L. J. 231, Dist. [P 88 C 1] 

iV. Sircar, Satindra Nath Mukerji and 
Sadis Chandra Munshi — for Appellants. 

Amarendra Nath Bose and Nanda 
Gopal Banerji — for Respondents. 

Bose, J. — The Appeal No. 10 of 1926 
arises out of Title Suit No. 15 of 1923 
and the Appeal No. 102 of 1926 arises out 
of Suit No. 1 of 1924. Both the Suits 
Nos. 15 of 1923 and 1 of 1924 were tried 
together by the Subordinate Judge, 2nd 
Court, Hooghly. Tbe properties in dis- 
pute originally belonged to Ram Chand 
Chatterji. The following short genealo- 
gical table will be of use in understand- 
ing the facts of the case: 

Bam Chand Chatterjee 

Prasanna Kumar died in 1885. 

Wife Saroda Sundari Debi Plaintifi 2. 


Debendra Nath Surendra Nath Rajendra 

Plaintiff 1 Defendant 3 Died un- 
married in 1899 

Each of the brothers Debendra, Suren- 
dra and Rajendra inherited Hshare' and 
on the death of Rajendra their mother 
Saroda Sundari, plaintiff 2 inherited his 
J^share. 

Defendant 2 Messrs. Macneil & Co., 
with a view to construct mills began to 
acquire lands in the village of Bansberiah 
and the neighbouring villages. Defen- 
dant 1 Babu Pran Krishna Chatterji ap- 
pears to have been employed by the com- 
pany for the purpose of helping the com- 
pany in the acquisition of large quanti- 
ties of lands. Pran Krishna accordingly 
proceeded either to purchase or to take 
permanent leases of lands and then to 
grant sub-leases to defendant 2 company. 
Defendant 3, Surendra, helped defendant 1 
in all these transactions. Surendra on 
behalf of himself and bis brother Deben- 
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dra granted mourashi mokurari patta in 
respect of 16 annas share of the disputed 
lands (7 plots) in favour of defendant 1 
Pran Krishna on 23rd June 1921. Plain- 
tiff 1 Debendra resided at the time at 
Lucknow where he was in the service of 
the railway company. Surendra held a 
general power-of-attorney from the plain- 
tiff 1 Debendra. The management of the 
properties was left with Surendra who 
used to pay and realize rents and looked 
after the properties in a general manner. 

Plaintiffs’ case is that Surendra had no 
right to grant permanent lease and that 
the lease in favour of defendant 1 was a 
fraudulent and collusive transaction and 
the rights of the plaintiffs could not be 
affected by the lease. The subject-matter 
of the Suit No. 15 of 1923 is plots 2 to 7 
of the lease. The area is 19 bighas 
4 cattas and 11 chittaks of land. In this 
suit plaintiffs’ prayer is for declaration 
that they have %rds share and for parti- 
tion. In Suit No. 1 of 1924 the subject- 
matter is the plot 1 of the disputed lease. 
Its area is 2 bighas. Plaintiffs in thi& 
suit pray for declaratian of right and for 
confirmation of possession of land. 

The defence of defendants 1 and 2 inter 
alia is that the suits are not bona fide,, 
that defendant 3 Surendra had full autho- 
rity to grant the permanent lease under 
the general power-of-attorney executed by 
plaintiff 1 Debendra, that tho plaintiffs 
and Surendra formed an undivid^ Hindu 
joint family of which Surendra was th& 
karta, that the plaintiffs were all along 
aware of the transactions and have rati- 
fied them, that the joint family was bene- 
fited by the transaction, that the disputed 
lease was for a selami of Rs. 650 per 
bigha and on a rental of Rs. 20 per 
higha, that Rs. 13,180 was paid as selami,. 
that the suits have been instituted at the 
instigation of Surendra, that the suits 
are not maintainable in the present form 
and that the suits are barred by estoppeL 
acquiescience and waiver. I should men- 
tion here that defendant 1 has granted a 
permanent lease in respect of the lands 
in favour of defendant 2. 

The learned Subordinate Judge dis- 
missed the claim of plaintiff 1 Debendra 
but he decreed the claim of plaintiff 2 
Saroda Sundari. He has held that plain- 
tiff 2 has ^^rd share in the land in Suit 
No. 15 of 1923 and so he has passed a 
preliminary decree in this case directing 
the partition by metes and bounds. In 
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Suit No.^l of 1924 he has held that the 
plaintiff 2 has l/6th share in the jamai 
right in the 2 bighas plot. So he has 
declared plaintiff 2’s l/6th share and con- 
firmed her possession in it. Defendant 2 
company prefei'S this appeal. 

The appeal came on for hearing on 25th 
May 1927 before this Court when the fol- 
lowing two issues were framed and sent 
down to the lower Court for specific find- 
ings upon the evidence on the record and 
upon such further evidence as the parties 
might adduce. 

Whether plaintiff 2 is^ estopped from as- 
serting her right to the property in suit by 
reason of her conduct or of any statement 
made by her or of her silence when it was her 
duty to speak ? 2. What is the area of the 

lands in the possession of the tenants under 
plaintiff 2 and her cosharers which were pur- 
chased by Dobendra or Surendra either at a 
Court sale or by private treaty and whether 
plaintiff 2 was entitled to khas possession of 
these lands in any event? 

The learned Subordinate Judge after 
taking further evidence has found that 
the plaintiff 2 is not estopped by reason 
of her conduct or of any statement made 
by her or of her silence; with regard to 
the second issue his finding is that the 
total quantity of land in the possession of 
tenants under plaintiff 2 and her co- 
sharers which was purchased by Surendra 
and Debendra is 6 bighas 3 cattas. He 
is of opinion that these tenants had under- 
raiyati interest and that after they 
vacated the lands these reverted to 
the khas possession of their landlords 
plaintiff 2, Surendra and Debendra and so 
plaintiff 2 is entitled to get khas posses- 
sion of her ^rd share in the said 6 bighas 
and 3 cattas. He also finds that the 
Pataria” tank which was surrendered 
by the tenant and the land held by Punna 
Das came into the khas possession of 
plaintiff 2 and her cosharers. 

The appellant company has taken objec- 
tion to the findings of the learned Sub- 
Judge on the two issues stated above. 
The first point urged by the learned 
counsel appearing on behalf of defendant 

is that defendant 2 was protected in the 
cireumstances of the case by S. 41, T. P. 
Act. It is in evidence that defendant 1 
Pran Krishna Chatter] i had great confi- 
dence in defendant 3 Surendra — defen- 
dant 3 Surendra Nath says in his deposi- 
tion that he helped defendant 1 P. K. 
Chatterji in the matter of acquisition of 
lands in that locality for defendant 2 and 
that P. K. Chatterji had confidence in him. 
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There were dealings by defendant 3 at tho 
time in thousands of rupees of defendant 
1. The office of defendant 1 was located 
in the house of defendant 3. Defendant 1 
occasionally went there. When the otlico 
was opened there the females of Suren’s 
family used to cook the food for defendant 
1 and his officers. Suren’s daughter had 
some trouble in her eyes and both Suren 
and Deben went with her to defendant 
I’s Calcutta house for treatment on one 
occasion and remained there. The pro- 
perties in dispute belonged to Prasanna 
Kumar Chatterji who died in 1885 leaving 
the widow plaintiff 2, Surendra, defen- 
dant 3, Debendra, plaintiff 1 and Rajendra 
who died in 1899. On the death of Rajen- 
dra plaintiff 2 Saroda Sundari inherited 
his l/3rd share. Defendant 1 did not 
know at the time of the patta that Suren- 
dra and Debendra had a brother Rajendra 
and that the mother inherited the l/3rd 
share of Rajendra. Defendant 3 Suren- 
dra in the permanent lease granted to de- 
fendant 1 stated that he and his brother 
Debendra bad the 16 annas share. 
Some dakhilas, kabuliats, copies of plaints, 
decrees and sale certificates were produced 
before defendant 1 by Suren, defendant 3. 
The dakhilas were granted by Surendra 
and Debendra to tenants in respect of 
some of these lands. Ex. G, registered 
kabuliat was executed by one Puma 
Chandra Das in favour of Debendra and 
Surendra on 24th May 1916 in respect of 
some of these lands. Ex. J. will show 
that Debendra and Surendra instituted a 
suit for recovery of arrears of rent in 
April 1917 against Umasashi, widow of 
Puma Chandra Das in respect of lands. 
Ex. 1 is the decree passed in favour of 
Surendra and Debendra. Ex. K to Ex. K-2, 
sale-certificates show that Surendra and 
Debendra purchased some of the lands at 
sales held in execution of their decrees. 

It will be seen that the rent receipts 
were granted by the two brothers, the 
kabuliats were obtained by the two bro- 
thers and rent suits in respect of the lands 
were instituted by the two brothers. The 
two brothers have been dealing with the 
properties for many years. The evidence 
of defendant 3 Suren is that his mother’s 
name was not explicitly disclosed in any 
dakhila granted by them, that all the 
settlements were made in the names of 
himself (Suren) and his brother Deben 
and not in his mother’s name and that 
Sarat Rajak surrendered bis holding in 
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the names of the two brothers only. All 
the properties were recorded in the name 
of Deben in the settlement proceedings in 
1907 — I have already said that defendant 
1 had great confidence in Suren. Refer- 
ence has^ been made to the evidence of 

P. K. Chatterji defendant 1 where he says; 

Suren and my manager usually approved 
title. They referred to me in cases where they 
could not understand. I also consulted my 
pleader and attorney. ” 

This goes to show that in cases of doubts 
the documents were referred to P. K. 
Chatterji by Suren and P. K. Chatterji's 
manager, and that P. K. Chatterji in those 
cases consulted pleaders and attorneys. 
In the present case the title-deeds given 
to defendant 1 did not show any defect in 
the title of the two brothers Surendra 
and Debendra. 

It has been urged on the side of the 
respondent that Ex. 9 mortgage-bond exe- 
cuted by defendant 3 in 1911 in favour 
of his brother-in-law showed that defen- 
dant 3 had one-third share, that defen- 
dant 3 had a brother Rajendra and that 
had defendant 1 enquired for incumbrances 
in the Registry Office he would have dis- 
covered the secret title of the mother. 
Ex. 9 does not relate to any of the pro- 
perties in dispute. Had defendant 1 in- 
spected^ the Registry Office he would have 
found in the index that some other pro- 
perties had been mortgaged by Suren to 
his brother-in-law. That would not have 
led him to an enquiry as to the title of 
the properties which are the subject- 
matter of the lease. 

" It is a priDciple of of natural equity, which 
mu8t be universally applicable that where one 
man allows another to hold himself out as the 
owner of an estate and a third person purchases 
it for Value from the apparent owner in the 
belief that he is the real owner, the man who 
80 allows the other to hold himself out shall 
not be permitted to recover upon his secret 
title, unless ho can overthrow that of the pur- 
chaser by showing either that he had direct 
notice or something which amounts to con- 
structive notice, of the real title, or that there 
existed circumstances which ought to have put 
him upon an enquiry, that, if prosecuted, would 
have led to a discovery of it ” : Bamcoontar 
Kundu V. Macqueen (ij. 

S. 41, T. P. Act which was founded on 
the aforesaid dictum of the Judicial Com- 
mittee requires the following conditions 
for its application — (1) that it was by 
consent, express or implied of the persons 
claiming title that another person is held 
out as the ostensible owner of such pro- 

(1) [1872] 11 B.L.R. 46=1. A. Sup. Vol. 40= 
18 W.R. 166=3 Sar. 160 (P.C.). 
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perty ; (2) that such ostensible owner 
transfers it for valuable consideration ; 
(3) that the transferee has acted in good 
faith and has taken reasonable care to as- 
certain that the transferrer had power to 
make the transfer. 

The expression “ reasonable care ” in 
the section has been interpreted as mean- 
ing such care as an ordinary man of busi- 
ness or a person of ordinary prudeuce 
would take and it is not enough to assert 
generally that enquiries should be made 
or that a prudent man should have made' 
further enquiries but some specific cir-^ 
cumstances should be pointed out as the 
starting point of an enquiry which might 
be expected to lead to some result. 

It is indeed, scarcely possible to declare a 
priori what shall be seemed constructive notice,, 
because, unquestionably, that which would not 
affect one man may be abundantly sufficient to 
affect another. But 1 believe 1 may with suffi- 
cient accuracy for my present purpose, and 
without danger, assert that the cases in which 
constructive notice has been established, re- 
solve themselves into two classes : — First,, 
cases in which the party charged has had actual' 
notice that the property in dispute was, in fact, 
charged, encumbered, or in some way affected, 
and the Court has thereupon bound him with' 
constructive notice of facts and instruments to| 
a knowledge of which he would have been led; 
by an enquiry after the charge, incumbrance,; 
or other circumstance affecting the property ofi 
which he had actual notice ; and, secondlyi 
cases in which the Court has been satisfied^ 
from the evidence before it, that the party 
charged had designedly abstained from enquiry! 
for the very purpose of avoiding notice. The> 
proposition of law, upon which the former class 
of cases proceeds, is not that the party char- 
ged had notice of a fact or instrument, which 
in truth related to the subject in dispute with- 
out his knowing that such was the case, bub 
that he had actual notice that it did so relate. 
The proposition of law, upon which the second 
class of cases proceeds, is not that the party 
charged had incautiously neglected to make 
enquiries, but that he had designedly abstained 
from such enquiries, for the purpose of avoid- 
ing knowledge, a purpose which if proved, would 
clearly show that he had a suspicion of the 
truth, and a fraudulent determination not to 
learn it. If, in short, there is not actual notice 
that the property is in some way affected, and 
no fraudulent turning away from a knowledge 
of facts which the res gesta would suggest to a 
prudent mind, if mere want of caution, as 
distinguished from fraudulent and wilful blind- 
ness, is all that can be imputed to the pur- 
chaser, there the doctrine of constructive notice 
will not apply ; there the purchaser will, in 
equity, be considered, as in fact he is, a bona 
fide purchaser without notice. ” 

This is clearly Sir Edward Sugden’s 
opinion (Sugdens Vendor and FurckaseVp 
Ed, 10, Fo^. 3, pp. 471, 272), and witn 
that sanction, I have no hesitation iQ 
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saying it is mine also : see Jones v. 

Smith (2). 

In the present case defendant 1 who 
had great confidence in defendant 3 Suren- 
dra was told by him that he and his bro- 
ther Debendra had 16-aanas share. De- 
fendant 1 from the deeds viz., rent re- 
ceipts, copies of plaints, sale-certificates, 
kabuliats etc., produced before him by 
defendant 3 found that the two brothers 
had 16-annas share in the properties. 
Surendra no doubt in his deposition states 
that he told defendant 1 that he had a 
brother Rajendra. Defendant 1 denies 
having been informed about it by Deben- 
dra. I have already referred to the re- 
cital in the permanent lease to the 
effect that the two brothers had 16- 
annas share. There is no doubt that 
Surendra has perjured himself. The lear- 
ned Subordinate Judge has also dis- 
believed the story of Surendra. Had the 
title of plaintiff 2 been disclosed in any 
manner to defendant 1 then surely he 
would have taken care to have plaintiff 2 
joined in the lease as he was paying very 
good price for the property. In this con- 
nexion, I should state here that the 
finding of the Subordinate Judge Mr. 
M. N. Das to the effect that the mother 
was at Ducknow at the time of the lease 
is not supported by evidence. In order 
to come to the finding that the mother 
was at Lucknow from 1919 up to the date 
of the lease i. e., June 1921 the learned 
Subordinate Judge relies upon the evi* 
dence of plaintiff’s witnesses and upon a 
post'card Ex. 13 written by Surendra to 
Debendra on 26th December 1919. The 
postcard certainly does not show that the 
mother was at Lucknow in 1921. The 
learned Subordinate Judge observes : 

it is only defendant’s witness, Rajendra 
Nath Choudhuri who says that Surendra’s 
mother was at the Bansberiah . house when 
Prao Krishna’s office was located there. I 
feel no hesitation in rejecting this statement 
as unworthy of credit. ” 

He is not correct there. There is the 
evidence of defendant 1 Pran Krishna 
Chatterji that when he opened his office 
in Suren's Baithakkhana Suren Babu’s 
niother was at the house, that whenever 
he went to Bansberiah during the con’ 
tinuance of his work, he all along saw 
Suren Babu’s mother in the house from 
1919 to 1921, that ho called her as 
mother also and she used to come out 

(2) [1841] 1 Haro 43=1 Ph. 244=6 Jur. ^ 
12 L.J.Oh. 381. 
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before him and that Suren's motlier was 
aware of all the transactions in dispute 
at their respective times. Tliere is no 
reason to disbelieve him as no (jiiestion 
was specially put to liim in cross-ex- 
amination with regard to this !iiatter on 
the side of the plaintiff-respondent. 

It is now urged that as defendant 1 
knew that Surendra had a mother he 
ought to have enquired of tlio motlier if 
she had any share in these properties. 
Reference has been made by the learned 
advocate appearing for the respondent to 
the case Dibi v. Shamalanand (3): 

“ The appellants were female members of a 
Mahommedan family which had adopted the. 
Hindu religiou in matters of worship, and 
as to which both Courts in India concurrently 
held that there w«as no custom proved exclud- 
ing female members from inheritance which 
was the case sot up by respondent (who was a 
pleader of some standing). In a suit brought 
by the latter to enforce a mortgage bond 
which had been executed only by the mala 
members of the family, in which the appel- 
lants wore also joined as defendants, the first 
Court made a decree against the interest of 
the male defendants only in the property; but 
the High Court decreed the suit against both 
the male and female defendants on the ground 
that, because the female members bad not acti- 
vely interfered in the management of the pro- 
perty, the male defendants must be taken to 
bavo represented thorn in the mortgage trans- 
action. It appeared that in other transac- 
tions the male members of the family had 
dealt with the family property without the 
active concurrence of tho females. Held : by 
the Judicial Committee (reversing tho decision 
of the High Court), that the evidence did not 
prove that tho male defendants had “ repre- 
sented ” tho appellants. The latter were par- 
danashin ladies, and naturally loft the 
management of the properties to their male 
relatives. There was nothing to show either 
that the appellants had misled the respondent 
by word of conduct to the belief that 
they had no proprietary interest in the pro- 
perty; and he madc.no enquiries in tho matter 
from them or from their husband as ho might 
have done if he had any doubt in tho mattor. 
The decree of the High Court was therefore 
erroneous so far as it made the appellants 
liable, and should have been limited to mak- 
ing liable the (V^ly interests in tho property of 
tho male defendants, the executants of the 
mortgage bond. ” 

In the present case as the property 
belonged to Hindus defendant 1 had 
no reason to suspect that the mother 
could liave any share in the property 
while in the niling referred to as the 
property belonged to Mahomedans, 
daughters would ordinarily got shares in 
the properties of their fathers. In these 

(3) [1913] 40 Cal. 378=17 I. C. 758=17 

0. W.*N. 121. (P.C.). 
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circumstances defendant 1 should be con- 
sidered to bo a bona tide purchaser with- 
out notice. 

It has been urged on the side of plain- 
tiff 2 that the consideration money for 
the lease has not been paid to defen- 
dant 3. (The judgment discussed evi- 
dence in this respect and concluded.) It 
is clear from the evidence both oral and 
documentary that the selami money for 
Ex. B lease has been duly paid to defen- 
dant 3. I have already said that defen- 
dant I liad no direct notice of the title of 
plaintiff 2. Tliere \Yas no circumst:vnce 
which would be calculated to put defen- 
dant 1 upon enquiry. I now find that 
the lease was for valuable consideration. 
In tlie circumstances of the case defen- 
dant 1 was protected by S. 41, T. P. Act. 
I therefore hold that defendant 1 and con- 
sequently defendant 2 has acquired valid 
and good title to tlie 16-annas share of 
the properties in dispute in the two suits 
1. e. Suit No. lo of 1923 and Suit No. 1 of 
1924 by virtue of the lease Ex. B. 

The next point urged in Appeal No. 10 
of 1926 on the side of the appellant is 
that in case of a decree for partition there 
should be a partition of all the lands of 
plaintiffs 1 and 2 and defendants 3. In 
my opinion there is substance in this 
contention and all the, lands of the 
brothers and the mother should be 
brought into the hotchpot. In the first 
place defendants 1 and 2 are cosharers 
of the two brothers and their mother. 
Defendants 1 and 2 obtained permanent 
lease of the lands and so they have sub- 
ordinate interest. In the second place 
there is evidence on the record to show 
that defendant 3 and the two plaintiffs 
have other lands. The evidence of plain- 
tiff 1 is that they have 18 bigbas of land 
in Sultangacha, 4 bighas near Chai-aktola 
and some properties at Amta. They have 
also a commodious dwelling house. The 
general principle no doubt is that a co- 
sharer in joint property cannot by deal- 
ing with such property affect the interest 
of the other cosharers therein. There 
can be a partition between parties the 
interest of one of whom is subordinate to 
that of the others. In the present case 
plaintiff 2 is an old lady over bO years 
old. On her death the property will go 
to plaintiff 1 and defendant 3. In these 
circumstances we are of opinion that all 
the properties of plaintiff 1 and 2 and 
defendants 3 should be partitioned so that 


if possible the properties in dispute may 
be allotted to defendant 3 and plaintiff 1. 
In that case defendant 2 would be recoup- 
ed out of the share of the lessors. I 
should mention here that it is not urged 
on the side of defendant 2 appellant that 
the suit is not maintainable in its present 
form inasmuch as all the properties have 
not been brought into the hotchpot. His 
contention which is to the effect that all 
the properties may be included so that as 
a matter of equitable relief defendant 2 
may get these lands from the share of 
plaintiff 1 and defendant 3 and that 
plaintiff’ 2 may get her allotment else- 
where is well-founded. In this con- 
nexion I should mention here that the 
learned counsel appearing for the defen- 
dant 2 states that defendant 2 is ready 
to bear all the costs of such partition. 
Reference has been made to Sris Chandra 
V. Mahima Chandra (4) on the side of 
the respondents. It \vas a suit by a 
lessee for partition of the lands leased 
out to him. Defendant 2 no doubt can 
bring a suit for partition of these pro- 
perties alone. So the ruling referred to 
above has no application to the present 
case. 

In view of my finding on the first point 
i- e. regarding the protection afforded 
to defendant 2 under S. 41, T. P. Act, we 
hold that plaintiff 2 is not entitled to 
succeed in the two suits. The claim of 
plaintiff 1 has been dismissed in the 
lower Court and he has not preferred any 
appeal. So the Appeals Nos. 10 and 102 
of 1926 are allowed with costs. The 
decrees and judgment of the Subordinate 
Judge are set aside so far as they were in 
favour of plaintiff 2. The suits are dis- 
missed with costs. In Appeal No. 102 
costs one gold mohur. 

B. B. Ghose, J — I agree. 

_ M.N./r.k. A^pe^l^ oMowed . 

(4) [191.5] 23 C. L. J. 231=33 I. C. 17. 
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Page, J. 

Ham Saraji Mandal and others — Peti- 
tioners. 

v. 

Radha Raman Mandal — Opoosite 
Party. 

Civil Revu. No. 1071 of 1927, Decided 
on 12th January 1928, from order of 
Munsif, Burdwan, D/- 29th June 1925. 
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P* C*, 0« 23, R. 1— Suit dtsmtsseci 
on merits — Plaintiff should not be allowed 
by withdrawing suit in appeal to start pro- 
ceedings again because of formal defects in 
plaint. 

It is not intended or contemplated by 
O. ‘23, R. 1 that after a suit has boon tried and 
dismissed on the merits, the plaintiff should 
be permitted to withdraw in appeal from the 
suit and to start proceedings all over again 
against the successful defendants merely be- 
cause there was also a formal defect iii the 
frame of the suit : 13 M. I. J. 160 and 11 
C. L. J. 4-5, Rel. on. [P 89 C 2] 

Bijan Kumar Mukherji — for Peti- 
tioners. 

Bhut Nath Chatter ji — foi* Opposite 
Party. 

Judgment. — This rule was issued 
under S. 115, Civil P. C., on an applica- 
tion to set aside an order of the learned 
Subordinate Judge of Burdwan allowing 
the plaintiff to withdraw a suit. The 
suit was brought by the plaintiff who is 
one of sixteen shebaits of the deity Da- 
raodar Jiu, for possession of certain im- 
movable property to which he claimed 
to be entitled, and of which he alleged 
that the other shebaits in collusion with 
a tenant of the land had dispossessed 
him. The land in suit had been pur- 
chased by the grandfather of the plain- 
tiff in the name of the deity, bub the 
plaintiff alleged that the land was secular 
and nob debatter property the title to 
which had passed to him in his personal 
right. The suit was tried and deter- 
mined on the merits, and in the event 
was dismissed upon the ground that the 
plaintiff had failed to prove his title or 
that the property was secular property. 
The learned trial Judge further held that 
inasmuch as one of the shebaits had not 
been impleaded and the heirs of another 
(who had died pendente lite) had nob 
been substituted there was a defect of 
parties, and upon that ground also the 
suit failed. The plaintiff lodged an ap- 
peal and in tlie course of the hearing 
before the lower appellate Court the 
plaintiff applied for j)ermission to with- 
draw the suit with liberty bo bring a 
fresh suit upon the srina cause of action. 
The learned Subordinate Judge acceded 
to the plaintiff’s prayer and passed an 
order allowing 

“ tho plaintiff to withdraw tho suit with 
1 iberty to bring a fresh suit on tho same cause 
of action against tho other shebaits (i. e., other 
than tho plaintiff) in thoir character as she- 
■bait persons claiming under thorn as such/’ 

Whether or not, apart from the pres- 


ent suit, the plaintiff is at liberty to take 
further proceedings in this matter against 
the defendants need not now he con- 
sidered. Tho question is whether this 
Court has jurisdiction to interfore with 
the order under review, and, if so, whe- 
ther it ought to e.Kercise its powers under 
S. 115, Civil P. C., in favour of the ])eti- 
tioners. Now, the object of the legisla- 
ture in enacting O. 23, R. 1, as I appre- 
hend, was tliat where a suit must fail 
by reason of some formal defect or some 
other “ sufficient ground” was proved, 
the Court should heat liberty, in order 
that substantial justice might be done, to 
permit the plaintiff (on such terms, if 
any, as it thought fit) to withdraw the 
suit, and to recommence the proceedings 
in a suit duly framed according to law. 
But, in my opinion, it was never intended 
or contemplated that after a suit had 
been tried and dismissed on the merits 
the plaintiff should be permitted to start 
the proceedings all over again against 
the successful defendants merely because 
there was also a formal defect in the 
frame of the suit : Wataon v. Collector of 
Bajshahye (1), Kharda Co. v. Durga 
Chandra (2). Otherwise, much hard- 
ship and prejudice might accrue to defend- 
ants who already had contested the suit, 
and had succeeded in defeating the plain- 
tiff’s claim on the merits. 

Now, in this case, as I read the judg- 
ment of the learned Subordinate Judge, 
he was of opinion that so soon as it be- 
came apparent that there was a formal 
defect in the frame of the suit he ought 
to allow the plaintiff to withdraw the 
suit with liberty to bring a fresh suit on 
the same cause of action, without taking 
into consideration the fact that the suit 
had been heard and decided against the 
plaintiff on tho merits. In ray opinion, 
in adopting that view the learned Sub- 
ordinate Judge misdirected himself as to 
the meaning and effect of O. 23, R. 1, 
and the order under review cannot stand. 

The result is that the rule will be 
made absolute, and the appeal rornitted 
to the lower appellate Court to he deter- 
iiTined according to law. I assess tho 
hearing fee at two gold mohurs. 

S.N./r.K. Buie made absolute. 


(1) C1869J 13 M. I. A. 160 = 12 W. R. 43 = 2 

Suthor 269—2 Sar. 500 (P. 0.). 

(2) [1910] 11 0. L. J. 45=5 I. C. 187. 
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SCHRAWARDY AND JACK, JJ. 

Chiratijib Plainticf — Appellant. 

V. 

Mohenrira Nath Bistcas and others— 
Defendants — Respondents. 

Appeal No. 2208 of 1925. Decided on 
5th June 1928. from appellate decree of 
Sub-Judge, Nadia, D/- 22nd July 1925. 

(a) Civil P. C., O. 1, R. 1 — Cosbarers. 

In a suit for assessment of rent, the other 
cosharers are not ordinarily necessary par* 
ties. [P 90 0 2] 

(b) Landlord and Tenant — Relationship 
may arise by mere occupation. 

The relationship of landlord and tenant does 
not always arise by contract or agroement. 
Such rcdationship may arise by mere occupa- 
tion of agricultural land. [P 90 0 2 ] 

Landlord and Tenant — Rent — Suit for 
—Defendant not claiming right higher than 
tenant — He is liable for rent. 

The landlord’s right to recover rent mast bo 
determined on the status of the defendants. If 
the defendants are tenants of the holding and 
do not profess to claim any higher title than 
that of a tenant they are liable to pav rent 

_ 'CP 91 C 1 ] 

Khetra Moha7i Ghose and Satis Chan- 
dra Sinha — for Appellant. 

Mritunjoy Chattopadhya and Biraj 
Mohan Boy for Respondents. 

Ju<lgnient. This appeal arises out of 
a suit for assessment and recovery of rent. 
It appears that the mahal belongs to the 
plaintiff and many other cosharers one of 
whom is the Raja of Dighapatia. In 
1884 the plaintiff's father brought a suit 
in respect of his share in this mahal 
from which he was dispossessed by the 
Raja and obtained a decree. Since then, 
the finding is, the plaintiff has never re- 
alized any rent in respect of his share in 
the mahal which was found to be annas five 
three eighth pies. In the Record-of-Rights 
the plaintiff was recorded as a cosharer 
with the remark that there was no reali- 
zation of rent in respect of his share. 
This suit the plaintiff has now brought 
for ascertainment of the rent, the defen- 
dants are liable to pay to him. The de- 
fence is that the plaintiff has no right in 
the mahal, that the defendants were in 
^verse possession of the plaintiff’s share 
in the mahal, if he had any. that the 
lands which are char lands did not origi- 
nally form part of the mahal but were 
subsequently recovered from the Govern- 
ment by the Raja and other cosharers 
who settled the lands with the defen- 
dants. The trial Court gave a decree to 

® finding that the plain- 

tra had the share claimed by him in the 
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mahal and as the defendants are tenants 
of the mahal they cannot resist the 
plaintiff s claim for rent nor can they set 
up adverse possession against him. The 
appellate Court has dismissed the plaint- 
iff’s suit on the ground that the plaintiff 
had failed to prove the relationship of 
landlord and tenant between him and the 
defendants. The learned Subordinate 
Judge says that there is no evidence that 
there was a contract for payment of rent 
between the plaintiff and the defendants. 
AVith regard to the establishment of the 
relationship of landlord and tenant bet- 
ween the parties by operation of law, the 
learned Subordinate Judge remarks that 
there is no decree of any competent Court. 
Then he goes on to observe that these 
lands are char lands and were not the 
subject-matter of the suit which the 
plaintiff’s father had brought against the 
Raja and in which he recovered a decree 
in respect of his fractional share. In 
this view be holds that though the plain- 
tiff has got his name registered under the 
Land Registration Act he is not entitled 
to recover rent from the defendants under 
S. 60, Ben. Ten. Act. The learned Sub- 
ordinate Judge further bolds that the 
other cosharers of tlie plaintiff were neces- 
sary parties to the suit. 

With regard to the last point it may 
be observed that in a suit for assessment 
of rent, the other cosharers are not ordi-! 
narily necessary parties. It does not ap-l 
pear that any question was ever raised! 
with regard to the extent of the plaintiff’s 
share. He has proved a decree of 1884 
which gave him the share he now claims 
and there is no evidence, according to the 
judgments of both the Courts below, that 
that share was ever in dispute. As to the 
first point on which the learned Subordi- 
nate Judge has dismissed the plaintiff’s 
suit, namely, that he has failed to prove 
the relationship of landlord and tenant 
between him and the defendants, it is 
enough to say that such a relationshipj 
does not always arise by contract or ag- 
reement. Such relationship may arise by 
mere occupation of agricultural land. The 
learned vakil for the respondent has fair- 
y put the case of his clients before ns 
and has asked us to hold that the plaintiff 
IS not entitled to recover rent but damages 
or use and occupation. It is not neces- 
sary to go into the question as to when 
rent can be claimed in the shape of 
damages but the result being the same 
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and the Record-of-Rights being in favour of 
the plaintiff with regard to the proprie- 
tory title we do not see why a suit for 
rent cannot be maintained. The plain- 
tiff’s right to recover rent must be deter- 
mined on the status of the defendants. If 
the defendants are tenants of the holding 
and do not profess to claim any higher 
title than that of a tenant they are liable 
to pay rent to the plaintiff for his share 
as to the other cosharers. 

With regard to the point made by the 
learned Subordinate Judge that the char 
lands were not in existence at the time 
when plaintiff’s father recovered a decree 
against the Raja of Dighapatia wo are 
not in a position to find out the real state 
of things as the point was not made in 
the trial Court. The defendants in para. 
15 of the written statement have given a 
story which does not seem to have been 
fairly considered by the lower Court. 
Their case is that when these lands were 
reformed the Government took possession 
of them and settled them with the defen- 
dants. Thereupon the Raja brought a 
suit against the Government and recovered 
these lands on which the defendants took 
a fresh settlement from the Raja who is 
in possession of these lands through the 
defendants. This story hag not been care- 
fully examined by any of the Courts be- 
low. It must be noted that the defen- 
dants have not expressly in their written 
statement set up the right of a third 
party nor do they say that they have been 
paying, under a bona fide belief, rent in 
respect of the plaintiff’s share to some 
one else. If it is found that the plaintiff 
has succeeded in establishing his title to 
the land in suit which is in the occu- 
pation of the defendants as tenants he is 
entitled to a decree though he might not 
have realized rent for the last 40 years. 
If on the other hand he fails to establish 
this point, the question has to be con- 
sidered as to whether the defendants or 
any of the other cosharers of the plaintiff 
by adverse possession have acquired any 
title to the land in suit. It is according- 
ly necessary that the matter should be 
reconsidered by the lower appellate Court. 
The result is that this appeal is allowed, 
the decree of the lower appellate Court 
sot aside and the case sent back to it for 
a re-hearing of the appeal according to 
law. Costs will abide the result. 

S.L./ii.K. Appeal allowed. 
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B. B. Ghose and Bose, JJ. 

Bhola Nath Majumda) — .\ppeUaut. 

V. 

Nayeb Khan and others — Respon- 
dents. 

Appeal No. 322 of 1927, Decided on- 
20th July 1928, from order of Sub-Judge.. 
Pabna, D/- 26th April 1927. 

Ejectment — When decree for ejectment is 
wiped out, decree for mesne profits cannot 
stand. 

A d-^croo for mesne profits can only bo made- 
against the trespasser in a suit for ojecfcmont- 
if ejectment is decreed. If on an appeal against 
the decree for ejectment that decree is set- 
aside, there cannot possibly be a decree for 
mesne profits. If, during the pendency of the- 
appeal against the decree for ejectment, a 
decree for mesne profits has been made, that 
decree should be considered as a decree depen- 
dent upon the original decree for ejectment, 
and if that decree is sot aside the subsequent 
decree awarding mesne profits on the basis that 
the plaintiff has obtained a decree for eject- 
ment must fall ; and the same should bo the- 
result if the two decrees are passed simulta- 
neously. ^ 

Apurba Charan M%ilcerjee — for Appel- 
lant. 

SiLrajit Chandra Lahiri — for Respon- 
deuts. 

B. B. Ghose, J. — This is an appeal by 
the decree-holder under somewhat pecu- 
liar circumstances. The decree-holder 
brought a suit for ejectment and mesne- 
profits against the judgment-debtors in* 
which suit he got a decree for ejectment 
and mesne profits in the trial Court. The- 
judgment-debtors appealed against the 
decree which directed ejectment and they 
were successful in getting the decree set 
aside. They did not appeal against the final 
decree for mesne profits which apparently 
was passed along with the decree for eject- 
ment by the trial Court. What the Sub- 
ordinate Judge did in decreeingtho appeal 
preferred by the defendant was that he- 
stated that the decree for mesno profits- 
would staud. The plaintiff in the pre- 
vious suit now seeks for execution of the- 
decree for mesne profits, although his suit 
• for ejectment was dismissed and he was- 
allowed mesne profits only upon the basis 
that the defendants were trespassers on* 
his land. The learned Munsif held that 
the Subordinate Judge had jurisdiction to 
make the order that the decree with re- 
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Sard to mesne profits should stand al- 
though he dismissed tl\e suit for eject- 
ment and upon that he allowed the execu- 
tion to proceed. On appeal the learned 
Subordinate Judge has reversed that deci- 
sion. He has held in effect that when 
the decree for ejectment was set aside the 
decree for mesne profits as against the 
defendants as trespasser was without 
jurisdiction. He has also ordered conse- 
quential steps to be taken to give relief 
to the judgment-debtor because during the 
pendency of the proceeding in the lower 
appellate Court the property of the judg- 
iaeiit-de!)tor was sold in execution of that 
•♦lecree. 

It is argued on heiialf of tlie appellant 
thit the decree of the Subordinate Judge 
iniglit have been erroneous but the execut- 
ing Court has no power to refrain from 
executing tlie decree and, therefore, the 
judgment of the Subordinate Judge is 
erroneous. 

The real questiou for consideration in 
this case is whetlier, when the preliminary 
decree was set aside the final decree for 
mesne profits should be considered to 
stand. A decree for mesne profits can 
only be made against the trespasser in a 
suit for ejectment if ejectment is decreed. 
If on an appeal against the decree for 
ejectment that decree is set aside there 
cannot possibly be a decree for mesne 
profits. If during the pendency of the 
appeal against the decree for ejectment a 
decree for mesne profits has been made 
that decree should be considered as a 
decree dependent upon the original decree 
for ejectment, and if that decree is set 
aside the subsequent decree awarding 
mesne profits on the basis that the plain- 
tiff has obtained a decree for ejectment 
must fall; and the same should be the 
result if the two decrees are passed simul- 
taneously. If the all important decree 
[for ejectment is wiped out there cannot be 
any ground upon which the decree for 
mesne profits can stand. In that view it 
must be held in my opinion that the 
deeree for raesns profits was nullified by 
the decree made dismissing the plaintiff’s 
suit for ejectment. In that view there 
was no decree which the plaintiff decree- 
holder could execute as for mesne profits. 
The Subordinate Judge in his decree 
^stated that the decree for mesne profits 
would stand. That portion of the decree 
was absolutely without jurisdiction. The 
^decree as regards mesne profits was not 
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before him* The defendants had only 
appealed against the decree allowing eject- 
ment and that appeal he had allowed. In 
my opinion the decision of the Subordi- 
nate Judge is right and this appeal must 
be dismissed with costs. The hearing fee 
is assessed at three gold mohurs. 

Bose, J. — I agree. 

s.l./r.k* Appeal dismiased. 
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C. C. Ghose and Gregory, JJ. 

Intaz Mandal — Accused — Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 893 of 1927, De- 
cided on 22nd May;1928. 

(a) Criminal P. C., S. 423— Certain facts 
happening after jury’s verdict and not 
found on record — High Court cannot alter or 
reduce sentence on that basis. 

Pact.s which happened after the verdict of 
the jury had been given, and which are not 
found on the Sessions record, will not induce 
the High Court to alter or reduce sentence in 
appeal, [p 93 C 1] 

(b) Criminal P. C., S. 423 — Jury not con- 
stituted according to provision of law — This 
fact not made ground of appeal— Stilt High 
Court should interfere. 

The jury which was empannelled to try a 
person was not coustitutod in the manner pro- 
vided by law, i. o., in accordance with prin- 
ciples laid down in A. I. R. 1928 Cal, 83 (P.B.). 
This fact was not, however made a ground in 
the appeal. 

Held : that the High Court was bound to in- 
terfere and remand the case for retrial since' the 
Court coustitutod to try the case was, though 
not illegal, certainly irregular. [P 93 C 1] 

Fazlul Huq, Suresh Chandra Taluq- 
dar and Janhabi Churn Das Gupta — for 
Appellant. 

Khiindkai — for the Crown. 

C. C. Ghose, J — In this case the ap- 
peal was admitted on the ground of sen- 
tence. The appellant has urged that if 
the facts set out in para. 7 of his peti- 
tion affirmed with an affidavit bearing 
date 27th April 1928, had been brought 
to the notice of the jury the jury might 
have taken a different view and that 
hearing that in mind the sentence ought 
to be reduced. The facts set out in para. 

7 of the petition referred to above hap- 
pened after the verdict of the jury had 
been given, and it is inconceivable to us 
how those facts could be utilized for the 
purpose of inducing this Court to alter or 
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reduce the sentence passed on the appel- 
lant in any manner whatsoever. Those 
facts are not facts to be found on the 
Sessions record. Therefore, if the mat- 
ter stood alone the question of sentence 
would have to be considered from the 
ipoint of view indicated above and the re- 
sult would be that this Court would find 
dtself unable to interfere with the sen- 
Itence imposed in this case. But in 
Ithis appeal our attention has been drawn 
by Mr. Fazlul Huq to the fact that the 
jury who were empannelled to try the ap- 
pellant were not constituted in tlie man- 
'ner provided by law, that is, in accor- 
dance with the interpretation of the law 
|in that behalf given in the Full Bench 
(Case reported in Kedar Nath v. Emperor 
|(l). The learned Deputy Legal Remem' 
brancer whose attention was drawn to 
this fact after examination of the order- 
sheet, admits that the jury were constitut- 
ed in violation of the principle laid down 
in the Pull Bench case. That being so it 
follows that the constitution of the Court 
that was to try the appellant was if not 
illegal certainly irregular. It is perfectly 
true that this is not the ground upon 
which the appeal was admitted; but now 
that the matter has been brought to our 
notice and as the matter involves the 
* question of jurisdiction going to the root 
of the trial it is our bounden duty to 
take notice of it and act accordingly. 

The result, therefore, is that the ver- 
dict of the jury in this case must be set 
aside, the conviction and sentence will 
also accordingly be set aside and the case 
must go back for re-trial of the appellant 
in accordance with law. 

S.n./r.k . Conviction set aside. 

(1) A. I. R. 1928 Cal. 83=55 Cal. 371 (F.B.). 
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Mukerji and Mallik, JJ. 

Siva Prosad Saw and another — De- 
fendants — Appellants. 

v. 

Bhadramoni Dassi — Plaintiff — Res- 
pondent. 

Appeal No. 1772 of 1925, Decided on 
14th May 1928, from appellate decree of 
Addl. Diet. Judge, Midnapur, D/- 21st 
May 1925. 

^ (») Hindu Law — Widow — Adverse pos- 
session. 

No length of possession adverse to the widow 
would bar the reversioners, who have 12 years 
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reckoned from tho widow’s death to sue • 9 Cal 
934 (F.D.) and 21 Cal. 8 (/'.r'), Fr/l: A. I. n. 
192 j P. C’. 210. Ejpl. and 23P<m.725 

(P.C.), Di-it: 9 ir. p. r>Or)(P.P.). Hint 

see A. I. R. 1928 Cal. G70 and .1. J. R. l'.)2K All, 
5G1, (P.P.)J ^I> <)-> C 2] 

fb) Civil P. C., O. 2, R. 2 — Causes of 
action in two suits different -Rule has no 
application . 

^yho^o in the previous suit, the o.inso of 
action was dispossession and whore tbo sub- 
sequent suit was instituted by plaintilT as sur- 
viving daughter of her father, for possession, 

Held', that the cause of action in tho previous 
suit was entirely different from the cause of 
action in the subsequent suit and that O. 2, 
R. 2, had, therefore, no application whatever. 

[P 9G C 1] 

Amarendra Nath Ba.su and Apurba 
Charun Mukerjee — for Appellants. 

Sitaram Banerjee and Dipendra 
Alohan Ghose — for Respondent. 

Judgment — This appeal has arisen 
out of a suit for recovery of possession of 
certain properties on establishment of the 
plaintiff’s title thereto and for certain 
other reliefs. The properties in suit com- 
prised a large number of cadastral survey 
plots of which one only, namely, cadas* 
tral survey plot No. 521, need be specially 
mentioned in view of the contentions that 
have been urged in connexion with the 
appeal. The trial Court decreed the suit 
in part declaring the plaintiff’s title to 
plot No. 521 and directed that the plain- 
tiff would recover possession of the said 
plot from the defendants on payment of 
Rs. 100 to the latter as compensation. 
An appeal was preferred by the plaintiff, 
and a cross-appeal by the defendants 
from the decision of the trial Judge. The 
learned Additional District Judge has de- 
reed the plaintiff’s appeal and dismissed 
the cross-appeal, thereby decreeing the 
plaintiffs’ suit in full. The defendants 
have thereupon preferre^l this second 
appeal 

It is necessary to state only a few facts 
in order to appreciate the grounds that 
have been urged in connexion with this 
appeal. The lands in suit are said 
to appertain to a jote of one Gurai 
Bera. Gurai Bera died lea'^ing a widow 
named Susila and two daughters, Kamini 
Dasi and Bhadramoni Dasi, the latter 
being the plaintiff in the present suit. 
After the death of Susila, Kamini and 
Bhadramoni jointly possessed all the pro- 
perties, and while they were thus in pos- 
session, defendants 1 and 2 having got a 
decree for money against the husband of 
Kamini and in execution thereof put up 
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some of the properties alleging that they 
belonged to Kamini’s husband and pur- 
chased and took possession of the same 
some time in 1907. In 1909 the plain- 
tiff instituted a suit for declaration of 
title to and recovery of possession of a 
half-share in the properties that had been 
purchase;! and taken possession of in the 
aforesaid way by defendants 1 and 2. This 
suit included all the lands covered by the 
present suit except C. S. dag No. 521. 
The cause of action in that suit was said 
to be a dispossession that had been 
•effected by defendants 1 and 2 in 1314, 
that is to say, sometime in 1907. This 
suit eventually terminated in a decree by 
which the title of Bhadramoni to a half 
share in the properties was declared and 
possession thereof was decreed in her 
favour. The present suit was instituted 
by Bhadramoni after the death of Kami- 
ni which took place in Bhadra 1330, the 
plaintiff's allegation being that as the 
surviving daughter of her father she be- 
came entitled to Karaini’s share and went 
to take possession of the same but was 
resisted by the defendants. The grounds 
urged on behalf of the appellants are 
mainly three. 

The first ground is to the effect that 
the question of limitation had not been 
adequately dealt with by the Courts 
below. It is urged that although a suit 
of this description would ordinarily be 
governed by Art. 141, Sch. 1, Lim. Act, in 
view of special features of this case the 
article that is to be considered applicable 
is Art. 144. It is said that the plaintiff, 
after the purchase which defendants 1 
and 2 had made in 1907 was aware of the 
fact that the said defendants bad been 
in adverse possession of the share of 
Kamini in the properties in suit and that 
inasmuch as the said defendants being 
4;hus in possession for a period of over 12 
years had acquired an indefeasible right 
to that share the plaintiff has no right to 
institute the present suit, because what- 
ever right Kamini had in the property 
had, before her death, been extinguished 
by adverse p*os9e9sion on the part of the 
'defendants. In support of this conten- 
tion, much reliance has been placed on 
the decision of the Judicial Committee 
in the case of Vaithialinga Mudaliar v. 
Srirangath Anni (l). 

It is necessary to consider this decision 

(1) A. I. R. 1925 P. 0, 249=48 Mad. 883=52 
I. A. 322 (P.O.). 


of the Judicial Committee somewhat in 
detail in view of the misapprehension, 
that is involved in the arguments that 
have been advanced as based on it. In 
that case, the facts to put them quite 
shortly, were these : A Hindu died in 
1849 leaving a widow C who survived un- 
til 1902. The widow made an adoption 
in 1862 and thereafter she put the adopt" 
ed son in possession of certain properties 
belonging to the estate and reserving 
some others for her own maintenance. 
The adopted son then began to deal with 
the properties of which possession was 
given to him as absolute owner thereof. 
The adopted son died in 1864 leaving a 
widow M, who adopted a son after her 
husband’s death. This adopted son died 
in 1881, leaving a widow who died in 
1882 but 'during their lifetime they pos- 
sessed the properties. On the death of 
this widow in 1882 her mother-in-law M 
i. e. the adoptive mother of her husband, 
took possession of the properties for a 
Hindu widow’s interest and held it till 
1884 when C forcibly ejected her. M 
then instituted a suit against 0 and 
others for recovery of possession of the 
properties alleging that her husband was 
the adoptive son of C, while C denied this 
adoption. This suit was commenced in 
1887 and terminated in 1892 in a decree 
in favour of M in which the adoption was 
declared invalid but M*s title by adverse 
possession was found. C died in 1902, and 
upon that the reversionary heirs of C’s 
husband who had died in 1849, instituted 
a suit for recovery of possession against 
the persons who were then in possession. 

The two main defences of the defen- 
dants which the Judicial Committee 
considered were : first, that the suit 
was barred by the result of the liti- 
gation of 1887-92, the plaintiff’s claim 
being barred by the decision which had 
been obtained against G by Jl£, the pre- 
decessor of the defendants, in which M's 
title by adverse possession had been de- 
clared ; and second, that the suit was bar- 
red by limitation, because the plaintiff’s 
claim depended upon displacing the ap- 
parent adopition and the suit was not 
instituted within 12 years of the ad- 
option being made, as it should have 
been under Act. 9 of 1871, Sch. 2, Art. 
129, and because Art. 141, Act 15 of 1877, 
would not apply as this last-mentioned 
Act did not come into force when that 
period of 12 years expired, — the said 
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period haviag expired in 1874. The 
Judicial Committee disposed of the suit 
on this last-mentioned defence. Their 
Lordships also dealt in detail with the 
authorities which had been cited at the 
Bar in support of the first of these defen- 
ces prefacing their observations with 
these words : 

A protracted argument was submitted to the 
Board on the question whether under tlxe 
Hindu Law adverse possession against a widow 
in possession of an estate for a Hindu widow’s 
interest bars a reversioner. While it is not 
necessary in the view which will later be an- 
nounced by the Board on the question of limi- 
tation in this case to make any formal prono- 
uncement upon this point, it may be con- 
venient to say that the authorities referred to 
were as follow”. 

Then followed a detailed examination of 
the authorities, and after that their Lord- 
ships observed thus : 

The result of the cases to which their Lord- 
ships have referred shows, in their opinion, 
that the Board has invariably applied the rule 
of the Katama ^iachiir v. Rajah of Shiva- 
ganga (2) as sound Hindu Law whore that 
rule was applicable.’* 

Now the Shivagunga case (2) related to 
the case of a decree fairly and properly 
obtained in the presence of a Hindu 
widow. To cases of such decrees their 
Lordships’ observations unquestionably 
apply. Both the proposition that was 
deducible from the principles laid down 
in that case, namely that : 

it is impossible to escape the conclusion 
that an adverse possession which barred the 
widow will also bar the heirs” (Per Jackson. J. 
at p. 510), 

or that, 

when we look at the widow as a representa- 
tive, and see that the reversionary heirs are 
bound by decrees relating to her husband’s 
ostato which are obtained against her without 
fraud or collusion, we are of opinion that they 
are also bound by limitation, by which she, 
without fraud or collusion, is barred (per Sir 
Barnes Peacock, C. J. at p. 509)”— 

propositions enunciated in the case of 
Nobin Chunder v. Issur Chunder (3) 
need not be taken to have been approved 
of by the Judicial Committee. The law 
of limitation was altered by Act 9 of 
1871 and Act 15 of 1877. Their Lord- 
ships did not consider the effect of the 
alteration of the law and the case, in my 
opinion, is not to be understood as over- 
ruling the uniform current of decisions of 
all the Courts in India which have had 
the concurrence and approval of their 
Lordships all along. In Harinath Chatter- 
is) U863J 9 M. I. A. 643. 

(3) [18G8] 9 W. R. 505= B. L. R. Sup. Vol. 

1008 (P.B.). 
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ji v. Mothoor MoJtan Gosivami (4) the 
Judicial Committee drew a distinction 
between the effect of a tlecree adverse to 
the widow as repersentiiii; the estate and 
the effect of adverse possession,.as against 
her, and held that Art. 141 in the Sclie- 
dule to Act 15 of 1877 fixing the date of 
fenaale heirs' decease as the starting 
point for limitation, did not alter the 
existing law as to the effect of a decree 
adverse to the predecessor as representing 
the estate, nor did the said article or 
Art. 142 in the Schedule to Act 9 of 1871 
give a new starting point to the succes- 
sor. This decision did not decide tliat 
adverse possession against the widow for 
the statutory period precludes the re- 
versioners from availing themselves of 
the benefit of Art. 141, but the crux of 
the decision was the decree which barred 
the reversioners on the principle of res 
judicata. The result, no doubt, as poin- 
ted out by Norris and Maepberson, JJ. in 
the case of Hari Nath v. Mothoor Mohan 
(4) is anomalous, as no length of posses- 
sion adverse to the widow would bar the 
reversioners who have 12 years reckoned* 
from the widow’s death to sue, but if thel 
widow sues to recover the property from 
the person in adverse possession and fails,' 
the reversioners are bound by the decree. 
But it should be remembered that law 
always is not logic. 

The Full Bench decision of this Court 
in Sreenath Kuar v. Prosunno Kumar 
Gho$e (5) is now the settled law in all 
the Indian Courts and there is no real rea- 
son to suppose that the Judicial Com- 
mittee intended to touch it by their deci- 
sion in Vaithialinga Mudaliar v. Sri- 
rangath Anni (l). The observations of 
the Judicial Committee in Runchordas 
v. Parvatibhai (6) are clear authority for 
the proposition that Art. 144 which 
makes the period of limitation commence 
from the date when the possession of the 
defendant is adverse to the plaintiff does 
not apply where a suit is otherwise spe- 
cially provided for. The Courts below have 
in our opinion, been right in holding that 
Art. 141 applies to the case. The first 
ground urged in support of the appeal 
must, therefore, fail. 

The second ground urged is to the effect 
that the plaintiff’s claim in so far as i t 

(4) [1393] 21 Cal. 8=20 i. A. 188-=6 Bar. 334 
(P.C.). ^ ^ 

5) [1883] 9 Cal. 934=13 O. L. R. 373 (F.B.). 

6) [1899] 23 Bom. 725=26 I. A, 71=1 Bom. 

L. R. 607=-7 Bar. 543 (P.C.). 
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relates to C. S. dag No. 521 is barred by 
O. 2, R. 2, Civil P. C. This argument 
overlooks the fact that the cause of ac- 
tion in the previous suit was entirely dif' 
ferent from the cause of action in the pre- 
sent one. In the previous suit the plain- 
tiff alleged that he had been dispossessed 
by defendants 1 and 2 after they had made 
the purchase in 1909 at the auction sale 
of the properties other than C. S. dag 
No. 621. The causes of action in the two 
suits being different, O. 2, R. 2 has no 
application whatsoever. It is only where 
some relief is abandoned or omitted from 
the prayers that are made on a particular 
cause of action that that rule has any ap- 
plication. This argument therefore has 
no force. 

The third ground that has been urged 
in support of the appeal relates to the 
question of the sufficiency of the finding 
at which the learned Subordinate Judge 
has arrived on the question of the relin- 
quishment that was set up on behalf of 
the defendants. The defendants’ case was 
that after the decree in the earlier suit 
there was a relinquishment by the plain- 
tiff in favour of defendants 1 and 2 in res- 
pect of the interest of Kamini and that 
there was an arrangement under which 
the parties came to be in separate posses- 
sion of specific plots of land. The Addi- 
tional District Judge, in disagreement 
with the finding of the trial Court, has 
held that the story as regards this relin- 
quishment cannot be accepted. This is a 
pure question of fact and it is not possi- 
ble for us in second appeal to interfere 
with the finding, as regards this matter, 
that has been arrived at by the learned 
Additional District Judge. This ground 
also fails. All the contentions urged on 
behalf of the appellants fail and this ap- 
peal is accordingly dismissed with costs. 

S.L./R.K. Appeal dismissed. 


A. 1. R. 1929 Calcutta 96 

Chotzner and Gregory, JJ. 

Titan Pramanik and others — Peti- 
tioners. 

V- 

Chintan Pramanik — Opposite Party. 

Criminal Revn. No. 1119 of 1927, De- 
cided on 26th January 1928, from order 
of Dist. Magistrate, Bogra, D/- 14th Octo- 
ber 1927. 


Criminal P. C., S. 345 — Trial under 
Ss. 147 and 325, Penal Code — Acquittal 
under S. 147 — Appeal against conviction 
under S. 325 — Parties coming to terms — 
Permission to compound was granted. 

Where, iu a trial under Ss. 147 and 325, 
Penal Code, the accused was acquitted under 
S. 147, but convicted under S. 325, and where 
during the pendency of the appeal against 
this conviction, the matter was compromised. 

Held: tliat there was no reason for rejecting 
the application praying that the compromise 
might be allowed, as the offence was a coni- 
poundablc one. 

Mritunjoy Chhattopadkaya and Deha- 
brata Mukherji — for Petitioners. 

Chotzner, J. — The petitioners in this 
case were tried before the Snb-Deputy 
Magistrate of Bogra on charges under 
Ss. 147 and 325, I. P. C. The learned 
trial Magistrate acquitted the accused 
persons under the former section but con- 
victed them under S 325, I. P. C., and 
passed sentences upon them. Against 
this conviction, there was an appeal to 
District Magistrate. While the appeal 
was pending it appears that the parties 
made up their differences and an appli- 
cation was filed before the Court praying 
that the matter might be allowed to be 
compromised. This application was re- 
jected and it is against this order of re- 
jection that the present rule was granted. 
Having regard to the fact that there was 
an acquittal on the charge under S. 147, 
I. P. C., and to the circumstances set out 
in the petition, notwithstanding that the| 
occurrence bore more or less a serious! 
aspect, we see no good ground for with- 
holding our consent to the compromise. 
The offence is a compoundable one. We 
accordingly exercise our powers in grant- 
ing this permission. The rule is madej 
absolute and the petitioners are ac- 
quitted. 

Gregory, J. — I agree. 

S.L./r.k, Hule made absolute. 
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Rankin, C. J., and C. C. Ghosh, J. 
Badha Kanta Dass — Appellant. 

V- 

Baerlein Bros. Ltd . — Respondents. 

Appeal No. 118 of 1927. Decided on 
16th February 1928, from original order 
of a Single Judge of Calcutta. 

^ (a) Arbitration Act, S. 19 — S at Cal- 
cutta ordering goods from Q at Manchester 
through P — P doing indenting business — S 
signing indent form containing clause em- 
powering to refer disputes to arbitration — 
P telegraphing order without referring to 
arbitration clause — Arbitration clause is still 
part of bargain and is binding on S. 

S a merchant in Calcutta intonding to order 
goods from Manchester, signed and sent an 
indent form to P who did indenting business. 
The indent form contained a clause that in 
case disputes arose regarding the order, P or 
his agents (moaning thereby the company from 
whom goods were to be ordered) had power of 
referring them to certain arbitrators. P tele- 
graphed theodeot of the order to England 
without making any express reference to the 
indent or to its arbitration clause. 

SeUl, that the indent form signed by S was 
a part of the offer which the company accep- 
ted and that the Court should require S to 
abide by the arbitration clause. [P 98 C 1] 

(b) Arbitration Act, S. 4 (b) — Agree- 
ment to submit need not be signed by both 
parties. 

Tho Arbitration Act does not require that 
an agroarnont to submit should bo signed by 
both tho parti3S. What it requires is only 
that there should bo a written agreement to 
submit. In rt 0. Lewis Ex pnrte JSI utirOf 
(1870) 1 Q. D. D. 724; Caerleon Tinplate Co. 
Ltd., V. Hughes, 60 L. J. Q. B. 040; 33 Cal. 
1237; 42 AU. 525; A. I. R. 1920 Cal. 938; not 
Poll.', Baker v, Yorkshire Fire and Life 
rance Co., (1872) 1 (J. B. 144; Hickman v. Kent, 
(1915) 1 Ch. 188;aad Anglo Newf-mndland Deve- 
lopment Co. V. Regem, (l92o) 2 K. B. 214; Appr. 

CP 90 C 1] 

Ranktn, C. J. — This is an appeal from 
an order made by a learned Judge on tho 
original side whereby he stayed the 
plaintiff 8 suit under S. 19, Arbitration 
Act. It appears that the suit was brought 
by the plaintiff for breach of an agree- 
ment to supply certain goods, one term 
of the agreement being that the goods 
which thei plaintiff was' to receive were 
to be goods of which he would have in 
some sense a monopoly so far as India 
was concerned, and the- plaintiff’s suit 
was for damages ,far^ the defendant’s 
wrongful conduct in sending other goods 
of the same kind tcJ other ports in India 
in breach of their agreement. The defen- 
dants aie a limited Company, Baerlein 
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Bros. Ltd., incorporated in tho United 
Kingdom and carrying on business at 
Manchester in England. 

Tho plaintiff Radha Kanta Dass who 
carries on business in Calcutta being 
minded to get goods from England ap- 
proached a person called M. N. Dutta 
and signed what is called an indent form. 
This is a common method of doing busi- 
ness when purchase of goods from abroad 
is desired and in all these forms, which 
are very badly drafted as a rule, one gets 
complicated questions as to whether the 
person to whom the indent is addressed 
is an agent for the buyer, an agent for 
the seller or whether the seller is his 
agent and so on. 

The first step was that the plaintiff 
signed and sent to Dutta an indent, in one 
case on 16th February 1927. That in- 
dent refers to Messrs. Baerlein Bros. 
Ltd. It begins: 

“1 we request; your agents suppliers princi- 
pals Messrs Baerlein Bros. Ltd., to buy for 
me us and ship on my our account and risk. 

and so forth. There are great many 
clauses of the indent which refer to how 
the goods are to be paid for, the liability 
of M. N. Dutta, the rights of M. N. Dutta 
and, indeed, other matters. 

The arbitration clause is the seventh 
clause: 

“In case of any dispute with regard to this 
order, you or your agents are to have tho 
option of cancelling this order or submitting 
tho matter to tho Bengal Chamber of Com- 
merce or to one or two European merchants 
resident in Calcutta for arbitration as between 
us and your agents and his their decision or 
that of his their referee shall bo binding upon 
both parties.’' 

This clause after further provisions 
ends up by saying: 

“It is hereby expressly agreed that you will 
in no way be hold responsible for the payment 
of any allowance etc. that may bo awarded 
at tho survey or that may othorwi-so be duo to 
us until fully realized from your agents or 
suppliers and that the provisions made in this 
para, shall in no way affect tho relation bet- 
ween us as between principal and principals 
and shall in no way affect any of the terms 
herein stated.” 

These are in all 16 clauses containing 
somewhat elaborate terms and these in- 
dents having been signed by the plaintiff, 
it would appear that Dutta telegraphed 
to Manchester and that Baerlein Brothers 
accordingly sen.t certain sale-notes to tho 
plaintiff. Those sale-notes are as follows: 

“ We are in nceipt of yonr os633med order 
sent by Mr. M. N. Dutta an j have bookod the 
same with thaaSs as spaciffed herouuder.” 
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Accordingly a description of the goods 
is given and a reference to the monopoly 
arrangement is included and the terras of 
payment are set out. Upon that the 
plaintiff replied to Messrs. Bierlein Bro- 
thers at Manchester as follows : 

We duly received your favour of the IGth 
February confirming our order for li^O bales 
GO/l Turkey R -d John Orr Ewiiij? A Co. Sun & 
Lion quality at -IGid. per lb. shipment 10 B/s 
monthly commencing Soptombar 1027 to 
August 1028 which we find correct.” 

Now, the first thing to consider is 
whether the contract between the plain- 
tiff and the defendants is a contract of 
which clause 7 of the indent is a part or 
whether, as is contended hy Mr. Lang- 
fonl James, the contract between the 
plaintiff and the defendants does not in- 
clude that term at all. Mr. Langford 
James contends that as Dutta merely tele- 
graphed the effect of the plaintiff’s order 
to Manchester and as the sale-note con- 
tains no express reference to the indent 
which the plaintiff signed, it is not shown 
that clause 7 of the indent was any part 
of the contract between tiie plaintiff and 
the defendants, ff tliat can be made out 
then of course Mr. James' client is enti- 
tlexl to resist this application to stav 
the suit. 

I am not, however, of opinion that it 
can be said that this particular clause of 
the indent or, indeed, any other clause of 
the indent was no part of the bargain bet- 
ween the plaintiff and the defendants. It 
seems to me that the mere circumstance 
that this man Dutta who carries on an 
indenting business does not repeat to 
Manchester the whole of the indent clau- 
ses has no effect upon the question. The 
plaintiff’s offer was an offer upon all the 
terms of this indent and although the 
words “ agents " “suppliers” and “princi- 
pals” are used in a confusing and, indeed, 
rather absurd manner they are used in 
this case with reference to and are demon- 
strative of Messrs. Baerlein Brothers 
Limited. The intention was that Messrs. 
Baerlein Brothers Limited should have 
the right of clause 7 and, in my judgment, 
when that order was hooked by telegram 
it is not right to say that Baerlein Bro- 
thers were contracting with the plaintiff 
independently of the indent form. In my 
judgment the indent form signed by the 
plaintiff is a part of the offer which Baer- 
lein Brothers accepted. It is the only 
order which the plaintiff gave and, in my 
judgment, it is not correct to say that the 


order which is referred to in the sale-note 
is the telegraphic order sent by Mr. M. N. 
Dutta. The order referred to in the sale- 
note your esteemed order sent by Mr. 
M. N. Dutta ’ does not mean the telegram 
or cablegram of Mr. Dutta. It means the 
order given by Mr. Dutta which Mr. Dutta 
repeats to Manchester. 

In the same way when the plaintiff 

comes to finally close the matter he says: 

‘ We duly recoivod your favour of thg 16th 
February confirming our order for 120 bales ” 

and so on. It does not seem to me 
possible to construe this contract by assu- 
ming that the whole of this indent is left 
out as between the plaintiff and the actual 
suppliers. The purpose of the indent 
would be entirely nugatory if that was 
so. That being so, I am of opinion that 
this clause is a submission clause and a 
part of the bargain. It is a clause in 
writing and, therefore, the question arises 
whetiier as it has not been signed by 
Baerlein Brothers »t is a submission with- 
in tiie meaning of the Indian Arbitration 
Act. 

Upon that point the case law at one 
time was in some confusion. The first 
case was the cise of In re E. D. hewis ; 
Ex parte Miinro (0 which was followed 
apparently in Caerleon Tinplate Co. htd. 

V. Hughes (2). So far authority was in 
favour of the view that it was necessary 
that the agreement should be signed by 
both parties. Apparently in the case 
of Ham Narain v. Eiladhar Eowjee 
Woodroffe, J., assumed that to be the 
law though I do not gather that the 
exact point was relevant to the case 
before him. In the case of Suhhamal 
Bunsidhar v. Bahu Lai Eedia & Co. (4) 
that also was assumed to be the law in 
the judgment of Walsh, J,, where he 
said : 


Wo agree with the view taken by Wood- 
roffc, J.,in Ram Narain v. Liladhar Lowjee 
(3) and with the majority of the English 
cases on this point, particularly CaerUon 
Tinplate Co. v. Hughen (2) that that provisioD 
involves a submission signed by both parties 
or their agents.” 

Later in India the same has been laid 
down by my learned brother Page, J., 
in John Balt & Co. {London) Ltd. v. 
Kanoolal & Co. (5). Page, J., notices 

(1) [1876] 1 Q. B. D. 724 =r 45 L. J. Q. B. 816 
=24 W. R. 1017 = 35 L. T. 857. 

;i891] 60 L. J. Q. B. 640 = 65 L. T. 118. 
;i90GJ 33 Cal. 1237=10 C. W. N. 814. 

1920] 42 All. 525=59 I. C. 75=18 A.L.J. 
652. 

(5) A. I. R. 1926 Cal. 938=53 Cal. 65. 
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certain other English cases. He lias 


noticed fne case of Baker v. Yorkshire 
Fire and Life Assurance Co. (6), the cvse 
of Hickman v. Kent or Romney Harsh 
Sheep- Breeders Association (7) and the 
case cf Atiglo ^eufoundl and Dei'elopment 
Co. V. Be^jem (S). He says, however, that 
these cases are to be distinguished o»i the 
\grouDd that the plaintiff was estopped 
from asserting that he had not assented 
to the arbitration clause. 

In my judgment the law is the other 
'way. The Arbitration Act of 1889 and 
the Indian Arbitration Act for the best 
of good reasons have not required that the 
agreement to submit should be signed liy 
both parties. What has been required 
is a written agreement to submit and 
Baker s case, Hickman's case and the case 
of Anglo Newfoundland Developynent Co. 
show that it is illegitimate to import into 
the Statute the requirement of a signa- 
ture by both parties. 

This it seems to me has nothing to do 
■with estoppel. In the case of Baker v. 
Yorkshire Fire and Life Assurance Co. 
<6), the plaintiff brought the suit upon a 
policy. No doubt he was estopped from 
asserting that lie had not assented to an 
arbitration clause, but he was not estop- 
ped from asserting that he had not signed 
the arbitration clause. In Hickmans 
■case (7), Astbury. J., lays down the law 
in the following terms which were after- 
wards accepted liy the Court of appeal 
in the Anglo Newfoundland Development 
Company' s case (8) : 

“The risult of those decisions is, I think, that 
if the submission is in writing and i.s binding 
-on both parties as their agreement or as the 
•equivalent in law to an agreement bstwocn 
them, the statute is satisfied” 

and as Bankes, L. J., pointed out follow- 
ing the decision in Baker's case (6) it is 
not necessary that both parties should 
have signed the written agreement. Cf a 
person has accepted the written agree- 
ment and acted upon it he is bound for 
this purpose although he may not have 
set his hand to the document. 

I am, therefore, of opinion that the law 
as laid down by Page, .J., in the case 
oited is not accurate and in the pre- 
sent case I do not think that the mere 
fact that Baerlein Brothers have not put 

(6) [1892}““! g. B. 144=61 L. J. Q. B. cJ3S=6G 
Ij, T. 161. 

(7) [1915] 1 Oh. 881—84 L.J. Ch. 688=19 S.J. 
478=113 L. T. 1.59. 

<8) [1920] 2 K. B. 214=89 L. J. K. B. -570=84 
J. P. 121=122 L. T. 731. 
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their signature to the indent form is a 
matter of any onsequence. However, if 
I am right in thinking that the reference 
in the sale-note to the onler of the pt lin- 
tiff is a reference to the indent wliicli the 
plaintiff signed this p)int does not reilly 
give trouble. 

It remains only to consider whether 
there is in this case a good ground which 
would entitle us to say that the leirned 
Judge has wrongly exercised his discre- 
tion in requiring the plaintiff to abide by 
the arbitration clause. [ cannot help ob- 
serving that such clauses are frequently 
signed very light heartedly ; hut it is 
absolulely essential tint people when they 
enter into c.>ntracts should abide by them 
although no doubt there is power in Court 
to refuse to stay. When a person in 
Calcutta is buying goods from anotlier 
])er3on in Manchester, if the arbitration 
clause is a part of tlie contract it may 
often be e.xceedingly unfair to one or other 
of the parties if the arbitration clause is 
not insisted upon. I see no reason in this 
case to think that the learned Judge was 
wrong in insisting that the parties should 
abide by the arbitration clause. For these 
reasons I think that the appeal fails and 
must he dismissed with costs. 

C. C. Ghose, J.““[ agree. 

S . N . ; H . K . Appeal dism is sed . 
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Costello and Lort-Williams, JJ. 

Panchu Gopal Shaw — Accused — Peti- 
tioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 1093 of 1928, De- 
cided on 7th November 1928. 

^ Calcutta Suppression of Immoral Traffic 
Act (Bengal Act 13 of 1923), S. 4 — Act ap- 
plies to females under S.16, whether married 
or not — Bengal Children Act (2 of 1922). 

Acts apply whothsc tho female in question 
is unmarried or married and the whole matter 
turns not on th*} status of the female from tho 
point of view of marriage or no marriag * but 
on the question of age. If the word “girl” 
W3re liraitel to mjan a young unmirriod fo- 
mal-', it would be easy for a person who desired 
to live on the immoral earning of young girls 
to marry th’m solely for the purpose of enabl- 
ing him to put himself out.si Je the provisions 
of the statutes and to set tho whole law at 
defiance. [P 100 G 2, 101 C 1] 

Sures Chandra Talukdar — for Peti- 
tioner. 

Khondkar — for the Cr.uwn. 
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as to whether or not the provisions of 


Costello, J. — This was a rule obtained 
on behalf of one Panchu Gopal Shaw who 
is said to be the husband of one Sakuntala 
who is a female child under the age of 16 
years. I use the expression “female child" 
advisedly because the question that calls 
for decision in this case depends upon the 
right interpretation of the word “girl" as 
used in S. 4, Calcutta Suppression of 
Immoral Traffic Act, 1923 which is Ben- 
gal Act 13 of that year. 

The matter arises in this way. The 
learned Magistrate of the Juvenile Court, 
Calcutta on lUh August of this year made 
an order that Sakuntala should be detained 
for six years and her sister Urmila should 
be detained for ten years in the Greave’s 
Home. These periods were based upon 
the facts that in the case of Sakuntala her 
age was 12 years and in the case of Urmila 
some two years less. The Magistrate is 
obviously desirous that these two child- 
ren should remain in the home until they 
attain the age of 18 years. The Magis- 
trate made the order because, as he says, 
the evidence adduced before him satisfied 
him that they should be dealt under the 
provisions of the Calcutta Suppression of 
Immoral Traffic Act. The order which 
he made was made under the provisions 
of S. 4 of that Act which provides in 
effect that the Commissioner of Police or 
certain other officers may remove a girl 
apparently under the age of 16 years from 
a brothel and the girl so removed may be 
detained in suitable custody until she 
attains the age of 16 years; that is pro- 
vided by sub-S. 2 of that section. Having 
made that order the learned Presidency 
Magistrate made a further order, namely 
that the present petitioner Panchu Gopal 
"Shaw should be brought before the Court 
in order that he might be dealt with 
under S. 31, Bengal Children Act 1922. 
-By that section it is provided that the 
Court which makes an order for the com- 
mittal of a child or young person to suit- 
able custody may order the parent or 
other person liable to maintain the young 
person to contribute to her maintenance, 
if able to do so. The learned Presidency 
Magistrate was of opinion that he had 
power to make an order directing that the 
husband of Sakuntala should be required 
to contribute to her maintenance while 
she was detained in the Greave’s Home. 

This rule was issued by us because we 
thought that it was desirable that we 
should bear argument upon the question 


S. 4, Calcutta Suppression of Immoral 
Traffic .A.ct, could be made to apply to the 
case where the child in question happened 
to be married. 1 invited the learned 
advocate fer the petitioner to direct our 
attention, if he could, to any provision 
either in the Calcutta Suppression of 
Immoral Traffic Act, 1923 or in the Ben- 
gal Children Act, 1922 which in any way 
limited the meaning of the word “girl" 
as used in S. 4, Calcutta Suppression of 
Immoral Traffic Act, and he was in fact 
unable to do anything of the kind. There 
is no limitation, in my opinion, placed on 
the meaning of the word “girl" as used 
in that section. It may perhaps be said 
that in ordinary speech the use of the 
word implies that the person referred to 
is unmarried. But obviously the primary 
meaning of the word is a young female 
human being. Indeed the earlier meaning 
of the word was a human being of either 
sex. But geuerally speaking the word 
‘girl" simply means a young female; and 
when one reads sub-S. (i) in conjunction 
with sub-S. { 2 ) the matter becomes abun- 
dantly clear, because sub-S. ( 2 ) uses the 
expression “if satisfied that the girl is 
under 16 years of age." 

The Calcutta Suppression of Immoral 
Traffic Act, 1923 and the Bengal Children 
Act, 1922 are really part and parcel of a 
scheme of legislation designed for the pro- 
tection of children and particularly for the 
protection of minor females. 1 see no 
reason at all for ascribing to the word 
girl" any such limitation as the learned 
advocate for the petitioner has invited us 
to put upon it. Id my opinion the Act 
applies whether the female in question is 
unmarried or married and the whole 
matter turns not on the status of the 
female from the point of view of marriage 
or no marriage but on the question of 
age. It is quite true that in certain 
cases it may happen that it would be a 
hardship that a husband who wants to 
have his wife in his custody should not 
be allowed to have her with him. But it 
seems to me very unlikely that such a 
case would really occur because he would 
have had an opportunity of putting his 
case before the Magistrate who deals with 
the matter that is provided in the Bengal 
Children Act, and it would be a question 
whether it was desirable in the interests 
of the young female that she should be 
placed in a suitable custody other than 
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that of hor husband or whether she 
should be handed over to her husband. 
The material question in this class of 
cases is the fundamental one of whether 
or not the female child concerned is living 
in such circumstances as to bring her 
within the terms of S. 4. If the Magis- 
trate is satisfied that the circumstances . 
are such that she does come within the 
ambit of that section then, in my opinion, 
he is certainly entitled to make the order 
that he did. I do not think that we are 
really concerned with the facts of the 
case, because I think the Magistrate has 
found quite clearly that the circumstances 
of this case are such as to justify him 
upon those facts in making the order 
which he thought fit to make. 

On the other side the matter is this: 
the whole purpose and the obvious design 
of this Act would be defeated if the limi- 
tation which we are invited to put upon 
the word “girl” were put upon it by this 
Court, as it would then be easy for a per- 
son who desired to live on the immoral 
earning of young girls to marry them 
solely for the purpose of enabling him to 
put himself outside the provisions of the 
statutes and to set the whole law at 
defiance. Personally I have no doubt 
whatever that both these Acts apply to 
females under the age of 16 years whether 
they happened to have gone through the 
ceremony of marriage and become legally 
married or not. That being the position 
this rule must be discharged. 

Lort-William8,J.— I am not prepared 
to disagree. I must admit that I have 
felt considerable anxiety over this matter 
because it astonishes me to find in the 
case of a female whose husband is prepared 
to take her to a respectable home that a 
Magistrate has power to deprive the hus- 
band of the custody and companionship 
of his wife for a considerable period, in 
this case six years. I am not altogether 
satisfied that when the Act was passed, 
it was intended to apply to such a case. 
Personally I am very reluctant to inter- 
fere with the liberty of individuals to a 
greater extent than is absolulely necessary, 
and to apply legislation of this character 
to persons who are married, seems to me 
to be going very far. I recognize that in 
this country girls are married at an early 
age but the consequences of this may be 
remedied more appropriately by raising 
the permissible age for marriage. How- 
ever, I am satisfied that the words of the 
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Act are wide enough to cover the case of 
a married girl. Tlio word “girl” is de- 
fined in Murray's English Dictionary as 
a child or young person of either sex, a 
youth or maiden.” Another definition is 
a female child, commonly applied to all 
unmarried women.” I cannot say that 
the word “girl” used in this connexion is 
inapplicable to a child who happens to 
be married. A further reason for coming 
to this conclusion is, that if tlie legisla- 
ture had intended to limit the eti’ects of 
this section to “unmarried” girls, it 
would have stated so specifically. For 
these reasons I agree that the rule must 
be discharged. 

S.L./r.K. Rule discharged. 
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Mukerji and Graham, JJ. 

G. H. C. Ariff — Plaintiff — Appellant 

v. 

* 

Jadu Nath Majumdar — Respondent. 

Appeal No. 1719 of 1925, Decided on 
18th January 1928, from appellate de- 
cree of Dist. Judge, 24-Parganas, D/- 10th 
July 1925. 

(a) Landlord and Tenant — Parole agree- 
ment of permanent lease in 1913 — No formal 
lease executed — Landlord giving possession 
of land in accordance with agreement — Te- 
nant on faith of oral agreement erecting 
permanent structures on land — Landlord 
knowing erection of structures but not ob- 
jecting to them — In 1918 landlord giving 
notice of refusal to perform bis contract and 
suing in 1923 for ejectment — Nothwith- 
standing efflux of time barring defendant 
from enforcing specific performance of con- 
tract, landlord’s part performance of this 
contract by delivery of possession would be 
good defence — Landlord’s allowing to erect 
permanent structures on land would be such 
acquiescence as would disentitle him from 
asking for ejectment — Part performance — 
Acquiescence. 

Wharo a person doss nob obtain a lease oxo- 
cubed and registered in conformity with the 
provisions of law, he cannot resist ejectment, 
unless the case may bo brought within the 
range of one or other of the principles of equity 
established in Maddison v. Aldemon (whore 
there is parol contract and such performance 
of it as unequivocally refers to the contract, 
equity will charge the party with acta dona its 
executioA of the contract) or in Walsh v. Lands" 
<ia?«(enforcoabl6 right of specific performance of 
contract is a good defence to an action for the 
ejectment). [P 103 0 1] 

In 1913 the landlord contracted to grant a 
permanent lease in respect of certain land. No 
formal lease was executed under the terms of 
S. 107, T. P. Act. Pursuant to the contract the 
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tenant obtain ‘d possession of the land and 
erected permanent and costly structures there- 
on. The landlord was aware of the erection of 
those structures and must have realized that 
the tenant would not have constructed such a 
building unless he was assured of the possession 
of a permanent right in the land. In Decem- 
ber 1918 the landlord gave notice to the tenant 
of his refusal to specifically perform the con- 
tract. The landlord in 1023 brought a suit for 
ejectment against the defendant. 

Htld : there was part performance of the con- 
tract on the part of the landlord in the shape 
of the delivery of possession of the land. The 
landlord would not succeed in his suit for 
ejectment as ho would lo unable to displace 
the tenant’s possessory title by reason of the 
equities arising out of the executed contract 
blocking his way. Notwithstanding, therefore, 
that the right of the tenant to enforce perfor- 
mance was barr d at the date of the suit, land- 
lord’s performance afforded a good defence to 
the action for ejectment. iladcU.^on v. Alder' 
son, (1883) 8 A. i . -173, FfU.\ A. I. R. 1914 P. 
C. 27 ; A. I. R. 1916 P.C. 0: 40 All. 187 ; A. J. 
R. 1923 .1// .433 ; A. I. R. 1923 Him. 473 ; and 
A. I. R, 1924 Mad. 271 (F.J5.); Rel. on. : WalAi 
V. hanudale, (1882) 21 Ch. D. 9, no/ Appl. 

[P 104. C 1 P 100 C 1] 

Held further : that the landlord having al- 
lowed the tenant to erect structures on his 
land would not bo allowed to eject the tenant 
as he acquiesced in tenant’s conduct : Rams- 
den V. Dij'-oyi, (18' G) 1 II. L. 120 and Gregory v. 
Mighcll, (1881) 18 V.s. 328. Poll ; 21 Al. 400 
{P. .), 28 1 u/. 693 (P. C .) and A. I.R. 

1025 P.C. 146, Rel. on. [P 104 C 2] 

(b) Landlord and Tenant— Oral contract of 
permanent lease — Tenant put in possession — 
Landlord giving notice of refusal to perform 
bis contract — Tenant must sue for specific 
performance within time limit — Part perfor- 
mance. 

Where a tenant is in possession of certain 
land by virtue of an oral contract of perma- 
nent lease, which, however, is not reduced to 
writing and registered, and where the landlord 
iifterwards has given notice of refusal to per- 
form his part of contract, the tenant cannot 
sue for specific performance of contract by re- 
quiring landlord to execute a formal lease 
after efflux of time since the notice has barred 
his suit. It is not sufficient to say that the 
original contract was specifically enforceable. 
}Valsh V. Landsdale, (1882) 21 Ch. D. 9, Expl. 
16 C. L, J. 217 and 17 C. L. J. 167, Ref. 

[P 106 C 1] 

Bijan Kumar Mukherji — for Appel- 
lant. 

Brojo l.al Chakravarty, Hemendra 
Chandra Sen, Bhudar Haidar, Provash 
Chandra Chatter ji and Nagendra Kumar 
Dutt — for Respondent. 

Mukerji, J. — The facts of the case are 
sufficiently set out in our order of remand 
of 10th February 1927. The two ques- 
tions of fact on which we asked for the 
findings of the Court of appeal below have 
now been answered by that Court. Since 
the return of the records and the submis- 


sion of the findings we have heard th©^ 
parties again and we are thankful to the 
learned l.iwyers who represent them for 
the assistance they have given us in ar- 
riving at our conclusions on this some- 
what difficult case. We now proceed to 
judgment. 

Amongst the findings of fact which the- 
Courts below have concurrently arrived 
at in this case it is necessary to refer to 
one, viz., that in 1913 there was a parole 
agreement between the plaintiff and the 
defendant to the effect that the plaintiff^ 
would grant a permanent lease to the de- 
fendant in respect of the land at a rental 
of Rs. 4 per catta, that is to say, at a 
total rental of Rs. 80 per month. The 
two questions which we sent dovvn for 
determination were : first, was there, at 
any time, and if so, when, a clear refusal 
on the part of the plaintiff to the 
knowledge of the defendant to specifically 
perform this contract ? and second, whe- 
ther the structures which the defendants 
erected on the land, shortly after 1913, 
and in e.\pectation of getting a permanent 
lease, involved such an outlay of money 
as would reasonably strike the plaintiff as 
being an assertion of a permanent right 
in the land on the part of the defendant, 
or such as would reasonably call for ob- 
jection from a landlord who never inten- 
ded to grant a permanent lease. As re- 
gards the first question, in the opinion of 
the learned District Judge, the plaintiff’s 
letter of 14th. December 1918 contained, 
and gave notice to the defendant of such 
a refusal, and the present suit, it should 
be mentioned was instituted on 12th April 
1923. On the second question the answer 
of the learned District Judge is that the 
structures erected by the defendant cost 
Rs. 10,000 to Rs. 12,000, that the plain- 
tiff was aware of the erection of these 
structures and must have realized that 
the defendant would not have constructed 
such a building unless he was assured of 
the possession of a permanent right in 
the land and that if the intention of the 
plaintiff was not to grant such a lease it 
might reasonably be expected that he 
would have objected to the construction 
of such a building. 

Now, it seems to me that the defen- 
dant, not having obtained a lease in con- 
formity with the provisions of S. 107, T- 
P. Act read with S. 49. Registration Act, 
can resist ejectment, in view of the cir- 
cumstances of the case, only if the cas& 
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may be brought withiu the range of one 
or other of those principles of equity 
which have been held to apply to this 
country and the operation of which may 
be attracted by the facts found as above. 

One such principle is to be fuund in the 
class of cases of which Maddison v. Al- 
derson (i), is the type, in which case the 
principle is fully explained. In that case 
it was held that where there is a parol 
jContract not provable by reason of 
S. 4, of the Statute of Prauds, which 
however, did not avoid a parol contract 
but only barred the legal remedies which 
might otherwise have been enforced, if 
there had been such performance of it by 
some acts unequivocally referable to or 
indicative of the contract, a Court of 
equity will charge a party upon the equi- 
ties resulting from the acts done in ex- 
ecution of the contract. In that case 
Lord Selborne, L. C., observed thus * 

If such equities are excluded, injustice of 
a kmd which the statute cannot bo thought to 
have had in contemplation would follow Let 
the case be supposed of a parol contract to soil 
land, completely performed on both sides, -as to 
ovorythuig except conveyance ; the whole pur- 
chase money paid ; the purchaser put into 
possession ; expenditure by him (say in costly 
buildings) upon the property ; leases granted 
by him to tonauts. The contract is not a uul* 
lity ; there is nothing in the Statute to stop 
any Court which may have to exercise juris- 
diction in the matter from inquiring into and 
taking notice of the truth of the facts. All the 
acts done must bo referred to the actual con- 
tract, which is the measure and tost of their 
legal and equitable character and consequen- 
ces. If therefore, in such a case a conveyance 
were refused, and an action of ojoetmont 
brought by the vendor or his heirs against tlio 
purchaser, nothing could bo done towards ascer- 
taining and adjusting the equitable rights and 
liabilities of tho parties, without taking the 
contract into account. The matter has ad- 
vanced beyond the stage of contract ; and the 
o^quities which arise out of the stage which it 
has reached cannot bo administered unless the 
Contract is regarded. The choice is between 
undoing what has been done (which is not al- 
ways possible, or if possible, just) and coniplet- 
has been loft undone. The lino may 

di'tknn capable of being so clearly 

hiif if • ^ the case which I have supposed : 
tha- wh ^'■*^‘®rary or unreasonable to hold 

tract ^ charge any person upon a con- 

slmnle r^^ the 

TontrLfc charged upon the 

oniiities that in which there are 

and ^ar1fi?nc ^ostce subsequent to 

and arising out of the contract. So long as 

lllOBGd^^ennt^” A *^**®®® With the 

alleged contract does not depend upon more 

parol testimony, bu t is reasonably to be in- 

fi/ fi A.Ti.4yB=:52 L. J. Q. B. 737=47 

J. 1 . 821=31 W. R, 820=*9 L. T. 303. 


forred from the res gestce themselves, justice 
seems to require some such limitation of the 
scope of the btatute, which might otherwise 
interfere an obstacle oven to the rectification 
of material errors, however clearly proved, in 
an executed ooDveyaaco founded upon an un- 
signed ugroement. 

The Judicial Committee in the case of 
Mahomed Mu.^a v. Agho'e Kuviar Gan- 
(/w/f/ (2), referring to the principles en- 
unciated as above, observed : 

Jlanv authorities are cited in support 
of these propositions from English and 
Scotch Law, and no countenance is given 
to the proposition that equity will fail to 
support a transaction clothed imperfectly in 
those legal forms to w’hich finality attaches 
after the bargain has been acted upon. From 
those authorities one dictum quoted by Lord 
Selborne from Sir John Strange in rollers. 
Potter (3) may be hero repeated : ' if confessed 
or in part carried into execution, it will bo 
binding on tho parties, and carried into further 
execution as such in equity. Their Lordships 
do not think that the law of India is inconsis- 
tent with these principles. On tho contrary it 
follows thorn.’* 

Their Lordships also said: 

To use language common from very early 
times In Scotland, and highly approved in the 
case of Maddisoyi v. Alderson (1) in the House 
of Lords, it is no doubt true that there is a 
locus pcenitonti® that is a power of resiling 
from an incomplete engagement, from an un- 
accepted ofler, from a mutual contract to 
which all have not assented, from an obliga- 
tion to which writing i.s requisite and has not 
yet been adhibited in an autlumtic shape.’ 
This is a situation where the parties stand 
upon nothing but an cngagomont which is not 
final or complete. But where the actings and 
conduct of parties are founded on, then in all 
such cases, to use the language of Professor 
Bell in his Principles [10th Edn.} reiinter- 
ventus raises a personal exception, which ex- 
cludes tho plea of locus pcenitcntice. It is in- 
ferred from any proceedings, not unimportant, 
on the part of the obligee, known to and per- 
mitted by the obligor to take place on the faith 
of tho contract, as if it wore perfect; provided 
they arc unequivocally referable to the con- 
tract and productive of alteration of circum- 
staiicos, loss or inconvenience, though not 
irretrievable.” 

As has lieen pointed out by Lord Cran- 
worth in Jorden v. Money (4) which is 
one of the cases relied upon by the Judi- 
cial Committee in Venkay yamma liao v. 
Venkata Narasiviha (5). 

The question upon this part of tho case is 
simply one of fact. Is it made out by such 
evidence as can justify a Court of Justice in 
acting upon it, that such a contract as that 
which IS alleged really was entered into?” 

(2) A. I. R. 1914 P. C. 27—42 Cal. 801=42 I. 

A. 1 (P.C.). 

(3) (1750J 1 Ves. Sen. 437=3 Atk. 719. 

(4) [1854} 5 H. L. C. 185=23 L. J. Ch. 86.5. 

(5) A. I. B. 1916 P. C. 9=39 Mad. 509=48 
I. A. 138 (P.C.). 
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Now in the present cise, apart from the 
performance or part performance, it has 
been proved aliundi that there was a 
parol agreement that the plaintiff would 
grant a permanent lease to the defendant 
on certain terras and conditions, and it 
has also been proved that the defendant 
came into possession on the basis of the 

no neces- 
sity to infer the agreement from the fact 

of the defendant’s possession or to con- 
sider whether the possession of the defen- 
dant is referable to such an agreement: 
but the other part of the principle of 
Maddiso7i V. Alderson (1) comes into play 
by reason of equities resulting from the 
part performance in the shape of delivery 

of possession which has been productive 
of an alteration of circumstances, and the 
locus pmnitentiaa that exists in the case of 
an inchoate or incomplete agreement is 
for that reason excluded and the plaintiff 
therefore cannot resile from the a^ree- 
ment. On the principles of Maddiso^'n v. 
Alderson {].) then it must be held that 

the defendant is holding under a perma- 
nent lease which the plaintiff agreed to 
grant him and which equity will regard 
as navmg been so granted. At one time 

whether the principles of 
Maddison v. Alderson (i) could be in- 
voked in cases m which there is an ab- 
sence of a document which under the 
statute Law would bo necessary to create 
a title in the defendant, but in view of 
the broad form in which the principles 
have been recited and adopted by the 
Judicial Committee in Mahomed Musa v 
Aghore Kumar Ganguly (2) and Ven- 
kayya^ma Uao y. Venkata Narasimka 
(o; the doubt, in my opinion, cannot 
reasonably arise. It is true that in the 
absence of a lease executed and registered 
m accordance with law (vide S. 107, 
T. P. Act and S. 49, Registration Act) 
the defendant has not acquired a valid 
title as that of a lessee, and has only 
such title as possession may confer, but 
the plaintiff cannot succeed as he is un- 
able to displace the defendant’s posses- 
sory title by reason of the equities arising 

out of the executed contract blocking his 
way. 

Somewhat akin to the principle of 
Maddtson v. Alderson (1) and owing its 
source to the same fountain head of equity 
is the doctrine enunciated in the cases of 
whic h Walsh v. L ansdale (6) is the tvn«. 

(6) [1882] 21 Uh. D, 9=52 L. J. Oh. 2=331 
W. R. 109=46 L. T. 858. 
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Shortly put. it may, in the case of an 
action in. ejectment, be said to bo this, 
that an enforceable right on the part of 
the defendant to specific performance of 
a contract entitling him to remain in 
occupation is a good defence to the ac- 
Lon. The doctrine was approved by 
Cotton, L. J. in Lowther v. Heaver (7) and 
explained by Lord Esher in Swain w. 
Ayres (8) and Foster v. Beeves (9). One 
of the best expositions of this doctrine as 
regards the limits of its applicability was 
by Farwell, J. in Manzhester Brewery 

(10), who observed thus’ 

It applies only to cases where there ’is a 
contract to transfer a legal title, and an act 
has to be justified or an action maintained by 
force of the legal title to which such contract 

relates. It nivolves two questions; (1) Is there 

specific performance can 
be obtained? (2) If yes. will the title acquired 
by such specific performance justify at law the 
act complained of, or support at law the action 
in question. It is to be treated as though 
before the Judicature Acts there had been, 
first a suit in equity for specific performance 
and then an action at law between the same 
parties; and the doctrine is applicable only in 

""Tf performance can be 

Tami r ^ ^otween the same parties, in the 
same Court, and at the same time as the sub- 
sequent le^l question falls to be determined. 

Thus m WaUh v. (6) the landlord 

under an agreement for a lease for a term of 
seven years distrained. Distress is a legal 
remedy and depends on the existence at law of 
the relation of landlord and tenant; but the 
agreement between the same parties, if speci- 
fically enforced, created that relation. It was 
clear that such an agreement would be en- 
fo^ed in the same Court and between the 

how trb‘'uwfuf”“°‘ 

The action in Walsh v. Lansdale (6) it 
should be mentioned, was one claiming 
damages for improperly distraining, for 
an injunction to restrain the defendant 
from^ selling under the distress and from 
continuing in possession, and for specific 
performance of the agreement for a lease 
The applicability of this doctrine of 
Walsh v. Lansdale (Q) in this country 
has been recognised in a course of deci- 
sions, though the decisions are not quite 
uuifonn as to whether the principle can 
be invoked in a case where the remedy by 
way of specific performance is not avail- 
able by reason of efflux of time. A good 
deal of argument has been advanced be- 

yS88] 4^ Ch. D, 248=58 D. J. Ch. 482= 

/ox 465=60 L. T. 310. 

(8) [1888] 21 Q. B. D. 289=57 L. J. Q. B. 428 

==36 W. R. 798. 

(9) [1892] 2 Q. B. 255=61 L. J. Q. B. 763=40 

/ 695=67 L. T. 537. • 

(10) [1901] 2 Oh. 608=70 L. J. Ch. 814. 
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fore tis on behalf of the respondent to 
establish that the doctrine is to be under- 
stood as operating even in cases where 
the right to enforce specific performance 
IS not available by reason of the bar of 
limitation and that it is sufficient for the 
operation of the doctrine that the nature 
of the agreement is such that it may be 
specifically enforced. The words of Jessel 
w • alsh V. Lansdale (6) 

fW parties admit 

‘>‘=-8 given by specific 


and of Farwell, J., in Manchester Brt- 
Co. V. Coombs (lO) 

the doctrine is applicable only in those cases 
Where specific performance can be obtained 
Detween the same parties in the same Court 

and at the same time as the subsequent legal 
question falls due” ^ 

have been sought to be interpreted as 
indicating merely the nature of the con- 
tract, that is to say, that it is inherently 
one capable of being specifically enforced 
and that it does not also mean that there 
18 a present right to have it specifically 
enforced. This argument, in my opinion, 
IS not well-founded; and the leading 
authorities on Contract, I may say, do not 
Understand the doctrine in that way. To 
quote a passage from Leake in Contract 
I7th Edn. p. 916] referring to Walsh v. 
Lansdale (6), this is what is said: 

“By force of the Judicature Act. 1873, the 
tenant under a parol agreement fora lease, if 
the right to specific performance by or agaiust 
him has not been lost, is to be regarded as a 
tenant claiming under a deed” 


The reason of the rule in Walsh ' 
Lansdale (6) is thus explained in Odgt 
and Odger, Common Law of Englan 
[Vol. II p. 869] 

“Leases in writing, but not uuder seal ma 
be construed as agreements capable of beic 
jpecifically enforced. At Common Law tl 
tenant under such an agreement remained 
tenant at will only, until he paid rent and j 
became a tenant from year to year; while i 
equit;f ho became at once a tenant under tl 
lease, if bis agreement was one which he coul 
•pscifically enforced. ‘Since the Jud 
ure Act ...... there are not two ostatt 

as there were formerly, one estate at commo 
law by reason of payment of rent from year t 

mont. There is only one Court and ^ th 

under an agreement for a lease. Ho hold 
therefore, under the same terms in equity as 
a lease had been granted' provided relief coul 
ha^ been granted by specific performance.” 

Ur viewed in another light, where 
person entitled in equity to au interes 
I under an agreement is also er 
titled to specific performance and to hav 


his interest turned into a legal interest, 
he will in a Court having jurisdiction to 
order specific perforjuance, be treated as 
having the rights of a legal owner (Ilals- 
bury’s Law of England) [Vol. XIII p. 64 
noto(k)j. I am of opinion that 1 here is 
a wide distinction between Maddison v. 
Alderson (l) and v. Lansdah (6), 

so far as the practical application of the 
principles which they respectively lay 
down is concerned. To put the matter 
quite shortly, the part performance of a 
contract, inchoate or incomplete, may in 
view of Maddison v. Alderson (6) give 
rise to equities which complete the 
contract and it will then assume the 
character of a contract already executed 
and on the footing of that executed con- 
tract all the equities of the case may be 
adjusted ; on the other hand there may 
be cases where to give the necessary re- 
liefs to the parties a legal right may have 
to be established, and for the purpose of 
establishment of that legal right it may 
be necessary to invoke the aid of Walsh 
v. Lansdale (6). I am of opinion that for 
a defendant in an action in ejectment, if 
he can successfully bring his case within 
Maddison v. Alderson (l), it is not neces- 
sary to resort to Walsh v Lansdale (6). 
Maddison v Alderson (6) gives him 
higher rights, making it unneessary 
for him to have specific performance of 
the contract, and bo long as the rights 
of third parties are not sought to be affec- 
ted, treating tlie contract as an executed 
one and debarring the plaintiff from any 
remedy. 

Unfortunately the two cases or rather 
the principles which they seek to pro- 
pound have been considerably mixed 
up in reported decisions in this country, 
especially of this Court, and I say with 
the utmost respect that it is on account of 
misconception of the principles which 
these cases respectively lay down that 
there is a considerable divergence of judi- 
cial opinion whether or not a person who 
is in possession in performance or part 
performance of a contract may successful- 
ly resist an action in ejectment when his 
right to specific performance of the con- 
tract is already barred by efflux of time. 
In the case of a defendant who has come 
to be in possession in performance or part 
performance of a contract and who is 
sought to be ejected, there seems to be 
now a concurrence amongst the High 
Courts of Allahabad, Bombay and Madras, 
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!that notwithstanding that the right of the 
jdefendant to enforce performance was 
ibarred at the date of the suit the perfor- 
'mance affords a good defence to the action. 
[See Safamatuzzamin Beuam v. Masha 
Alla Khan (a). Ham Setrak Rai v. Sheo- 
naik Rai Sandii Vafji v. Bhik- 

chand Surajmal (l3), Vizagapatam Su- 
gar Development Co. Ltd. v. Muthura- 
viareddi (14).] 

So far as the Calcutta High Court is 
concerned, as has been pointed out in 
Kali Pada Basu v. Fort Gloster Jute 
Manufacturing Co. Ltd. ( 5), there is 
some, though somewhat slight divergence 
of opinion, the preponderance of autho- 
rity being in favour of the limited appli- 
cation of the doctrine that is to say in 
favour of the applicability of the doctrine 
to only those cases where at tlie date of 
the suit there is an enforceable right on 
the part of the defendant not extinguished 
by eflux of time. The finding of the 
learned District Judge in the present case 
is that there was a definite refusal by the 
plaintitf to the knowledge of the defend- 
ant to grant a permanent lease more than 
three years prior to the suit. This find- 
ing has been chailengetl on behalf of the 
defendant upon several grounds, all of 
which, however, more or less involve 
questions of fact on which I am not pre- 
pared to dissent from the view that the 
learned District Judge has taken. Nor 
am I prepired to assent to the view that 
when the defendant is still in possession 
under the promise that he would have a 
permanent lease, a suit for specific per- 
formance may be instituted at any time, 
a position that has been contended for on 
behalf of the respondent on the supposed 
authority of the decision in the case of 
Secretary of State v. Forbes (!6)and 
Matilal v. Darjeeling Municijyality (17), 
because I am of opinion that though 
it may well be that being in possession 
he will not stand in need of a formal 
lease, yet if he wants one and sues to 
get it, time must be taken to have run 
against him since the date of the refusal 
to which I have referred. Nor again 
am I prepared to hold, as I have been 

(11) E1918J 40 All. 187=43 I. C. 645=16 A. L. 

J. 98. 

(12) A. I. R. 1923 All. 433=45 All. 388. 

(13) A. I. R. 1923 Bom. 473=47 Bom. 621. 

(14) A. I, R. 1924 Mad. 271=46 Mad, 919 

(15) A. I R. 1927 Cal. 365. 

(16) [1912] 16 C. L. J. 217=17 I. C. 180. 

.(17) [1912] 17 O. L. J. 167=18 I. C, 844. 
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asked to hold on behalf of the respondent,, 
on the authority of the decision of the 
House of Lords in Hughes v. Metropolis 
tan Ry. Co (18) that he is entitled to a 
deduction on the ground of suspension of 
the notice of the refusal, because I can- 
not find any circumstances which would 
have the effect of suspending the definite 
notice of the refusal that was given. If 
then, I am to follow the current of autho- 
rity of this Court, I think I must hold 
that Walsh v. Lansdale (6) w'ill not as- 
sist the defendant in the present case in 
view of the fact that the defendant’s 
claim to specific performance of the 
agreement to lease was barred at the date 
of the present suit. I am of opinion, how- 
ever, as I have tried to make it plain, 
that Walsh v. Lansdale (6) has no appli- 
cation in the present case but the case is 
one clearly governed by Maddison v. 
Alderson (l). 

The case, again, seems to me to fall well 
within the doctrine of equitable estoppel 
laid down in Gregory v. Mighell (19), as 
explained in the case of Ramsden v Dy- 
son (20), and from the application of that 
doctrine the same result follows. In 
Ramsden v. Dyson (20) two principles 

were stated by Lord Kingsdown : Ist : 

“ If a man under a verbal agreement with tv 
landlord for a certain interest in land or what 
amounts to the same thing, under an expecta- 
tion, created or encouraged by the landlord, 
that ho shall have a certain interest, takes 
possession of such land, with the consent of 
the landlord, and upon the faith of such pro- 
mise or expectation, with tho-knowledgo of the 
landlord, and witliout objection by him, lays 
out money upon the land, a Court of Rquity 
will Compel the landlord to give effect to such 
promise or expectation. This was the principle 
of the decision in Gregory v. Mighell 0-9), and 
as I conceive is open to no doubt. * 

2nd : 

“ If on the other hand a tenant being in pos- 
session of land, and knowing the nature and 
extent of his interest, lays out money upon it 
in the hope or expectation of an extended term 
or an allowance for expenditure, then, if such 
hope or expectation has not been created or 
encouraged by the landlord, the tenant has no 
claim which any Court of law or equity can 
enforce. This was tho principle of the decision 
in Prlling v. Armitage (21) aud like the deci- 
sion in Gregory v. Mighell (19), seems founded 
on plain rules of reason and justice.” 

The findings of the Courts below, such 
as they are now, clearly bring the case 
within the first of the aforesaid two prin- 

(18) [1877] 2 A. C. 439=46 L. J. G. P. 583=36 
L T. 932=25 W. R. 680. 

(19) [1811] 18 Ves. 328=11 R. R. 207. 

(20) [1866] 1 H, li. 129=14 W.R 926=12 Jur. 
fD.s.).506. 
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oiples. Indeed, it may be said that the 
appellant has not really sought to contro- 
vert this position. What has been said 
on his behalf, however, is that Lord 
Kingsdown was dissentiente in the case 
and the rule should be taken as qualified 
by the decision in TI illmott v. liarher 
(22), and reliance is placed on his behalf 
in support of this contention upon the de- 
cision of the Judicial Committee in tiie 
case oi Beni Ram V. Eundan Lai (23). 
Now it is true that Lord Kingsdown's was 
^e dissenting speech in Ramsden v. 
Dyson (20), but it will be seen that his dis- 
sent was. only on the effect of the evidence 
in the case. There is nothing in the spee- 
ches of Lord Cranworth, L. C., or of the 
other noble and learned Lords who agreed 
with him which in any way is in conflict 
with these principles and the only differ- 
ence was as to the applicability of these 
principles in view of the effect of the evi- 
dence that was there. The first of these 
principles has been expressly adopted by 
their Lordships of the Judicial Commit- 
tee in the case of Forbes Ralli (24) and 
has been said in that case to have been 
accepted by the same Board in Ahmad 
Yar Khan v. Secretary of State (25) In 
Willmoity. Barber (22) in which Rams- 
den V. Dyson (20), was cited at the Bar 
Fry, J, said : 


It has been said that the acquiescence 
which will deprive a man of his legal rights 
must amount to fraud, and in my view that is 
an abbreviated statement of a very true pro- 
positiop. A man is not to be deprived of his 
logcvl rights uiiless ho has acted in such a way 
as would make it fraudulent for him to set up 
those rights. What, then, are the elements or 
requisites necessary to constitute fraud of that 
description ? In the first place, the plaintiff 
must have made a mistake as to his legal 
rights. Secondly, the plaintiff must have ex- 
pended some money or must have done some 
act (not necessarily upon the defendant’s land) 
?? ?• “f mistaken belief. Thirdly 

possessor of the legal right’ 
the existence of his own right 

bv the ^'Sht claimed 

know of it he 

the position as the plaintiff, and 

oonHnef^ acquiescence is founded upon 

Feunh V rights, 

leva) defendant, the possessor of the 

legal right, must kn ow of the plaintiff’s mis- 

{ 22 } U880] 15 Ch. D. 96=28 W. 1 
Ii4 T* 95, 


28 W. R. 911=43 


(23) UM9] 21 All. 496=26 I. A. 58-7 Sar. 523 


taken belief of his rights. If he docs not, 
there is nothing which calls upon him to as- 
sert his own rights. Lastly, the defendant the 
possessor of the legal right, must liav.* encour- 
aged the plaintiff in his oxpiuiditure of money 
or in the other acts which he lias done, cither 
directly or by abstaining from asserting his 
logal right. W horo all thosi' olonientn exists 
fchoro is fraud of such a nature as will entitir' 
the Court to restrain tho possessor of the legal 
right from exercising it. but in mv judgment 
nothing short of this will do.” 


It is Said, on behalf ol the appellant 
that the elements of “ fraud ’ and “ en- 
couragement are wanting in the present 
case. \S ith this contention I do not agree. 
It will be seen that in IVihnott v. Barber 
(22), a third party Bowyer was involved 
and tliese elements liad to be specifically 
considered having regard to tlie effect that 
the transaction then in question liad on 
him. As between parties to the agree- 
ment once it is found that in fact there 
was an agreement, then with the findings- 
such as they are now in the present case 
what else but fraud of the character con- 
templated by these propositions should be 
imputed to the plaintiff and should not 
encouragement, by abstaining from assert- 
ing his legal right, be a finding that 
must legitimately follow ? The case 
of Beni Rayn v, Eundan Lai (23), on 
which the appellant relies was the case of 
tenants for a term who knowing the li- 
mited character of their real idghts erec- 
ted permanent structures on the land in 
their occupation, aud so cannot help the 
appellant in the present case. Nothing 
that was Staid by the Judicial Committee 
in that case militates against the first of 
the two propositions of Lord Kingsdown 
in Ramsdeji v. Dyson (20) within which 
the present case, in my judgment, clearly 
falls. 

In their judgments the Courts below 
have taken a correct view of the rights of 
the parties in this suit and the plaintiff is 
not entitled to eject the defendant. 


The appeal must accordingly be dismis- 
sed with costs. 


Graham, J. I confess that during the 
hearing of the appeal I felt at times that 
there was a good deal to be said for the 
point of view of the appellant, inasmuch 
as, if his claim for ejectment fails, the re- 
sult virtually will be that a permanent 
lease will be created against his wishes 
and notwithstanding the fact that no 
valid lease was ever executed. 

I agree, hewever, with my learned bro- 
ther that upon the facts proved in this 



1929 


108 Calcutta TiNKARi Mokherjee v. Mahima Niranjan 


case and upon the authorities, the prayer 
ior ejectment cannot succeed, that the ap- 
peal fails and should be dismissed with 
•costs. 

M.N. 'r.K. Appeal dismissed. 
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SUHRAWARDY AND GaRLICK, JJ. 


Tinkari Mukherjee — Defendant — Ap- 
pellant. 



Mahima Niranjayi Chakrabarty and 
another — Plaint ills — Respondents. 

Appeal No. 956 of 1926, Decided on 
19th July 1928, from appellate decree of 
Dist. Judge, Birbhatn, D/- llth Dec- 
ember 1925. 

(o) Bengal Patni Regulation (8 of 1819), 
S. 5 — Liability of patnidar continues till 
bis transferee's name is registered as a 
tenant. 

The liability of the patnidar for rent con- 
tinues even after a transfer till the zemindar 
registers the transferee of the patnidar as a 
tenant and removes the name of the original 
patnidar ; 20 W. R. 380 ; 13 1. A. 160 

■(P.C.) and {1846). S.D. 372 ; Poll, [p IQO C 2] 

(b) Bengal Patni Regulation (8 of 1819), 
Ss 5 and 6 Liability of patnidar ceases 
-when be fulfils conditions of S. 5 and if 
necessary follows it up by proceeding 
under S. 6. 

The liability of the patnidar for rent does 
not cease by the deposit of the fee by the 
transferee and the tender of the necessary 
aecurity as required by S. 5. He must be 
ready, if the zemindar refuses to register his 
transferee’s name and accept the security, to 
follow it by the procedure laid down in S. 6 : 
<1864) ir.ft. 53, Foil. : 22 Cal. 494, Ref.; 19 Cal. 
17 and 16 Cal. 642, Dlst. CP 109 C 2] 

Bankim Chandra Mukherjee and Sart 
Prasanna Mtikkerjee — for Appellant. 

Sitaram Banerjee -"for Respondent. 

Judgment. — The only point canvassed 
in this appeal is whether the appellant 
{defendant l) is liable for the amount of 
rent decreed against him. The suit is 
for patni rent for the period from Magh 
kist of 1327 to Baisakh 1330, that is, 
from January 1921 to April 1923. The 
appellant’s contention is that his liability 
for rent had ceased from 22nd March 
1922— the date on which he made a gift 
of this patni to his daughter-in-law. The 
trial Court passed a decree against the 
appellants up to the Magh Kist of 1329 
or 17th February 1923 — that being the 
date when the security money was paid 
and the name of the transferee was re- 


gistered in the zamindar’s sherista. The 
decree was upheld by the District Judge 
in appeal. It is argued that the patni 
regulation invests the patnidar with ab- 
solute right of transfer and, therefore, as 
soon as the patnidar assigns his interest 
to any person his liability for rent ceases 
on and from that date. It is contended 
on the other side that the liability of the 
patnidar under the Regulation continues 
till the zemindar registers the transferee 
as a tenant and has removed the name of 
the original piitnidar. In our opinion the 
respondent’s contention must be upheld. 

Section 5 of Regulation (8 of 1819) 
vests the right of alienation of a patni 
taluk in the holder thereof. It further 
says that it shall not be competent to 
the zeminder to refuse to register and 
otherwise to give effect to such aliena- 
tions by discharging the party transferr- 
ing his interest from personal liability. 
But he may demand his fee fixed at a 
certain percentage and may also demand 
security from the transferee or purchaser 
to the amount of one-half of the jama or 
yearly rent payable to him for the tenure 
transferred. S. 6 says that it shall 
be competent to the zemindar or other 
superior to refuse the registry of any 
transfer until the fee above stipulated is 
paid and until substantial security for 
the amount specified is tendered and ac- 
cepted. S. 5 gives the patnidar a general 
right of transfer even without the con- 
sent of the zemindar but S. 6 protects 
the right of the zeminder and postpones 
the discharge of the patnidar from per- 
sonal obligation till the zeminder is 
secured in his right to receive rent So 
long, therefore, as the zemindar is not 
satisfied that the tranrferee may be looked 
upon for the rent reserved . he has the 
right to refuse to recognize the transferee. 
But if he wilfully refuses to approve the 
security tendered by the purchaser he 
may be compelled to accept it and give 
effect to the transfer without delay. 
These two sections read together indicate 
that the patnidar has the absolute right 
of transfer ; but the zeminder has the 
right to refuse to recognise the transfer 
and hold the patnidar liable under the 
obligation created by the contract until 
the transferee gives substantial security 
which is accepted by the zeminder or 
which he is compelled by the civil Court 
to aceept. A great deal of argument has 
been wasted on what should bo the gene- 
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ral law in a matter like this or whether 
under other enactments liability of a 
lessee should continue after the transfer. 
These sections of the patni law have been 
interpreted in several cases. In Khettur 
Paul Singh v. Luchhee Naraiii Mitter{\.) 
the question was between the pitnidar 
and the durpatnidar. It arose under S. 5 
and 6 patni Regulation. The suit was 
brought by durpatnidar to recover from 
the patnidar certain sum which he had 
paid as rent to the zemindar in order to 
save the patni. The durpatnidar, how- 
ever, had not got his name registered in 
the zemindar's sherista ; and it was, 
therefore, objected that the payment of 
rent made by him was voluntary pay- 
ment. It was held that though the dur- 
patnidar was not registered in the zemin- 
dar’s record he had sufficient interest to 
protect it from sale. In coming to this 
conclusion the learned Judges observed : 

** in all ca8<38 until tho transfer is registered 
the old tenant and tho tenure itself are liable 
for the rent due.” 

The case was carried to the Privy 
Council Lakhinarain Mitter v Khettro 
Pal Singh (2). Their Lordships referred 
to several reported cases in which it 
was held : 

” The grantor of a darpatni taluk is not 
bound to recognize the assignee of the tenure 
until the transfer has be-^n registered in his 
sherista and that, until such registry has 
been elfoctod he may sue the original durpat- 
nidar fur the reut and sell tho tenure in exe- 
cution of a decree obtained in such suit with- 
out notice to tho assignee.” 

Accepting this view, their Lordships 
proceeded to observe : 

Until the assignment has been registered 
or tho assignee has been accepted by tho 
patnidar as his tenant the assignor is not 
discharged from liability, and such liability 
may bo enforced by the sale of the durpatni 
taluk in execution of a decree against him 
for tho reut.” 

In ttobert Watson & Co. v. Collector 
of Hajshahye (o) the Judicial Committee 
considered the effect of Ss. 5 and 6 and 
at p. L?5 observed, 

It is to ba considered that tho zemindar 
has granted a tenure of a particular kind, tho 
lucid ints of which are well defined by law to a 
tenant, and that he has a right to look to tho 
oatousiblo tenant, and is not bound to take 
notice of tho various interest which may be 
created otherwise than by an authorized 
alienation.” 

There can be no dispute that the liabi- 
lity of the pitnidar does not cease with 

(1) n W. R. 1*25. 

(2) [1873] 20 W. R. 380. 

(3) Li869 13 M. I. A. 160^i-12 W. R. 43 = 2 

Suther 269=2 Sar. 500 P. C.). 
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the transfer before the zemindar has ac-' 
cepted the transfer and registered the’ 
name of the transferee by removing thei 
name of the patnidar from tlie record i 
Some support of this view is to he found' 
in the old case of Peeturnbun ee Vossea 
v. Chukooram Singh (4j. Tho facts are 
not quite similar but the observation 
made in that case is relevant. There the 
patni stood in the names of two persons. 
Subsequently there was a litigation with 
a third person and by partition the patni 
fell to the share of that third person. It 
was contended by the two persons whose 
names stood in the sherista of the zemin^ 
dar that they were not liable for rent 
after the date of the allotment. It was 
observed by a Bench of three Judges ol 
the Suddar Diwani Adalat : 

“ They deemed tho appellants also respoii;- 
siblo inasmuch as they have not resorted to 
the easy remedy provided by S. 5, Regulation 8 
of 1819 of relieving themselves by compell- 
ing the zemindar to record the transfer and 
erase their names.” 

Then it is contended on behalf of the 
appellants that his liability ought to 
cease from the date when the fee and the- 
security were offered to the zemindar and 
he wrongfully refused to accept them. It 
appears that proceedings were started in 
the civil Court with reference to this 
matter under para. 2 of S. 60. Only a 
copy of the judgment of the District 
Judge relating to these proceedings has- 
been filed. That judgment shows that 
the District Judge directed the zemindar 
to accept the fee mentioned in S. 5 and 
ho was further directed to advise the def- 
endant 2 (the transferee) to furnish or- 
tender the security mentioned in S 6. It 
does not appear from the judgment that 
any fee or security was offered and refusetl 
by the zemindar before the order made 
by the civil Court. It is said on behalf 
of the respondent and it seems to be very 
likely that the zemindar was unwilling, 
to accept the transferee as a tenant be- 
cause she was a pardanashin lady and the 
daughter-in-law of the original patnidar. 
The liability of the patnidar for rent 
does not cease by the deposit of the fee 
by the transferee and the tender of the 
necessary security. He must be ready 
if the zemindar refuses to accept the 
security and register his name to follow 
it by the procedure laid down in S. 6 
That was the view which was adopted 


(4) Cl846j S. D. 872. 
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in KristoJeebun Bukshec v. xi. B. Uac~ 

hintosh (5) when it was remarked : 

“We think too. that it ia not enou<'h to 
ask for registration only, but that 3. 6 speci- 
hcally provides what is legally to bo done 
if the request bo refused, and that this legal 
course was not adopted by the appellant.” 

Several cases have been cited before us 
which relate to the provisions relatin'^ 
to tenures under the Bengal Tenancy Act^ 
It has been held on the wording of S 12 
Ben. Ten. Act, that tiie transfer is com- 
plete as soon as the deed is registered. 
This has no apiilication to the present 
case. Tlien again several cases have b^en 
cited in which S. 108, (j). T. P. Act. came 
under consideration. There too it has 
been held tiiat the liability of the lessor 
does not cease before the landlord had 
accepted the transfer of the lease : Basi 
Bhusan Haha v. Tara Lai Sinqh (6l 

v. Raf;h Beharq 

d/onidu/ (7; whicli was a case under the 
Bengal Tenancy Act it was observed tliat 

“Although it certainly was the caso 
before the Bengal Tenancy Act was passed 
that the Courts always held that the landlord 
IS entitled to look to his recorded tenant for 
4111 rent until ho reocivos due notice of the 
transfer, the present law. as explained by the 
docis.on m A>«s/o liullavu Gkose v. Krizto 

Lai Singh (8) appears to have altered that 
state of things.” 

This observation goes to indicate the 
law outside the operation of the Bengal 
Tenancy Act. Our conclusion on the 
facts and the law applicable to this case 
is that the decree passed by the Courts 
below is correct in law and that this ap- 
peal should he dismissed with costs. 

Appeal dismissed. 

(5) 
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( 6 ) 

(7) 

( 8 ) 


[18G4] W. R. .53. 
ISOlj 22 Cal. 404. 
[1801] 19 Cal. 17. 
1880] IG Cal. 642. 
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Jabbar AH Sardar and others — Defen 
dants — Appellants. 


V. 


Res- 


Monmohan Bandey — Plaintiff — 
pondent. 

Appeal Nos. 1656 to 1663, 1726 to 1733 
and 1742 of 1925. Decided on 1st Febru- 
ary 1928, from appellate decrees of Spe- 
cial Judge, Jessore. D/- 25th March 1925 

(a) Civil P. C.. O. 40, R. l— Where pro^ 
praetor of land is appointed receiver, pro- 
ceedings started by him, though in his own 
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''V ** though without 

leave of Court, are not void ab initio. 

The omission as, to the description of the 
plain.iff as receiver does not render a suit or 

proceeding incompetent if under the letter of 

appointment he has the power to institute the 
suit and It has been instituted in the course of 

property over which 
ho has been appointed receiver. A proprietor 

appointed as receiver does not lose^hie chl- 
racter a.s a party to the suit nor a fortiori does 
e lose the right that ho possesses as proprietor 
of the property ,n respect of which he is ap- 
pointed a receiver. Leave of Court is strictly 

appointment of a 

not interested in it : 34 Cal. 305 and Scott v 

Tlatel, (1847J 2 Ph. 220. Rel, on 

[P 111 C 2 : P 112 G 1] 

(b) Bengal Tenancy Act, Ss. 103 and 106 
proceedings under, are continuation of 

proceedings in connexion with preparation 
of Record-of-Rights. 

An application under S. 105 or even a suit 
under S 100 is in the nature of a continuation 
of proceedings in connexion with the prepar- 
ation of Record-of-Rights. The requirement of 
the law is satisfied if the application is made 
by a party to-tho Rccord-of-Rights against a 
party m whoso favour an entry has boon made 

in the Record-of-Rights ; A.I.R. 1921 Cal. 591 • 
Dxss. from. ; J. I. R. 192G Cal. 1037 and A I 
R. 1028 Cal. Ue, Foil. CP113C1 21 

(c) Civil P C.. O. 41, R. 31-In first Ap- 
peal all objections to decree should be con- 

sidered as in trial Court 

Where very old receipts, showing that the 

where the trial Court discarded the presump- 
tion raised by this fact by referring to plaint- 

that rent had been re- 

cluccd ivoiTio time, 

oxfmined^h^l^ '’f ought to have been 

appellate Court because 
: k- u expects that all the objec- 

v ich he has taken to the decree should 

the appellate Court in the 
• o way as they were considered by the trial 

y..ri ofd';’’''"" S- 32 (2) - P-P-. 45 

Whore papers about 45 years old proved to 
nave come into the respondent's hands as pur- 
chaser are produced in evidence, and whore 

the papers cannot be shown to bo in the hand 
ot any one alive. 

^^‘ctmay in the circumstances 

writer was dead at 
the time they were produced : 16 C. L. J. 24 

^ei.on, [P 115 Cl] 

Bijoy Kumar Bhattacharjee, Tarkess- 
war Pal Ckoivdhury and Jitendra Mo^ 
han Banerjee— (or Appellants. 

Sarat Chandra Boy Chowdhury and 
dent ^ Earkoon — for Respon- 

Judgment. The tenants are the ap- 
pellants in this group of eight appeals 
which arise out pf proceedings under 
S. 105, Ben. Ten. Acfc. The respondent 
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landlord claims settlement of fair and 
equitable rent in respect of the lands of 
the appellants who have been entered in 
the Record-of-Eights as settled raiyat^. 
The defence mainly was that the defen- 
dants were mokarari tenants whose rents 
were not liable to enhancement. Both 
the Courts below have held that the jamas 
are liable to enhancement and settled 
rents in respect thereof. The Assistant 
Settlement Officer enhanced the rents 
uuder S. 30 (b), Ben. Ten. Act, for rise in 
the price of staple food crop to two and 
half annas in the rupee. The learned 
Special Judge reduced it to two annas in 
the rupee. Except this modification the 
decisions of the fii-st Court in the cases 
before us were upheld in appeal. 

Some preliminary objections have been 
taken before us with regard to the vali- 
dity of the proceedings in the trial Court 
which are common grounds in all these 
appeals. The first objection under this 
head is on the ground that Gunendra Nath 
Basu Mallik who made the applications 
under S. lOo, Ben. Ten. Act, was a re- 
ceiver appointed by Court in respect of 
the property in suit and as the appli- 
cations were filed without the leave of the 
Court which appointed him receiver the 
proceedings are bad in law and they 
should not have been continued. During 
the course of tlie proceedings Gunendra 
Nath Basil Mallik sold his interest in the 
lands in suit to the respondent before us 

Monmohan Pandey who continued the 
proceedings under S. 105, Ben. Ten. Act. 
There is no evidence on the record, as has 
been admitted by the appellants' vakil, 
except the kobala executed by Gunendra 
Nath Basu Mallik in favour of Monmohan 
Pandey, relating to the appointment of 
Gunendra as receiver in respect of this 
property. From a perusal of the kobala 
appears that Monmohan Pandey had 
brought a suit on a mortgage which he 
held against Gunendra Nath. In that 

J^ppointed receiver by 
the Court for the purpose of selling the 
mortgaged properties by private treaty for 
paying off the mortgage debt. Gunendra 

authority thus given to him 
sold the properties to the mortgagee Mon- 
raohan Pandey. 

On these facts, the first question that 
has to be determined is whether the pro- 
ceedings were bad and void ah initio not 
u instituted with the leave of 

the Court ^appointing Gnneadra as re- 


ceiver. In the first place, Gunendri’s ap- 
pointment as receiver w.is limited to a 
particular purpose. En the second jilace 
admitting that lie was appointed a re- 
ceiver under O. 40. R. I, Civil P. C., with 
all the powers and liabilities attached to 
a receiver, there does not seem to he any 
bar to his instituting llieso proceedings. 
As I have said there is no evidence as to 
the terms under wliich the receiver was 
appointed ; and it may be presumed that 
he was appointed under O. 40, R. 1, Civil 
P. C., and his appointment was in terms 
of the form given in Appendix F to the 
Code of Civil Procecliiro which is the form 
in use in the mofusil. Under those terms 
the receiver is vested with all the powers 
mentioned in O. 40, R. (1) (d). Under 
that sub-clause the receiver is vested with 
the power of bringing suits for the man- 
agement, protection, preservation and im- 
provement of the property and tlie pre- 
sent proceedings are proceedings taken in 
course of proper and due management and 
for the improvement of the property. But 
it is said that these proceedings were 
started by Gunendra in his own name and 
not as receiver. The omission as to the 
description of the plaintilT as receiver does 
not render a suit or proceeding incompe- 
tent if under the letter of appointment he 
has the power to institute the suit and it 
has been instituted in the course of the 
management of the property over which 
he has been appointed receiver. En the 
case of Jagat Tarini Dasi v. Nabagopal 
Chaki (1), the learned Judges observe at 
p. 818 thus : 

“A Court may authoriza a roceivor to suo in 
his own name, and that a receiver who is 
authorized to suo, though not expressly in his 
own name, may do so by virtue of his appoint- 
ment with full powers under S. 305 (corres- 
ponding to O. 40, R. 1) is supported on prin- 
ciple and authority and is consistent with the 
existing practice." 

Thirdly, there does not seem to be any 
bar in the circumstances of the present 
case to Gunendra's instituting these pro- 
ceedings in his own name as proprietor of 
the property in spite of the fact that ne 
was appointed a receiver in respect of it. 

If a party is appointed receiver he does 
not lose his character as a party to the 
suit nor a fortiori does he lose the right 
that he possesses as proprietor of the pro- 
perty in respect of which he is appointed 
a receiver. In Scott v. Platel (2), it was 
held that a party by being app ointed a 

1) tl907] 34 Cal. 305— S'C.L.J. 270. 

2) [1847] 2 Ph. 229. 
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rBCGiver does uofc thereby lose his privi- 
lege as a party to the cause. It is nob 
disputetl that if a party who is admitted- 
ly the owner of a property is appointed a 
receiver he does not lose the right of deal- 
ing with the property during the con- 
tinuance of the receivership by selling, 
mortgaging, or transferring his interest 
therein in any way but not so as to im- 
pair the value of the property in his hand 
or to cause interference with his posses- 
sion of the property as receiver. By ap- 
pointing a receiver the Court takes upon 
itself the manage[nent of the property 
during the continuance of the litigation, 
The proprietary right or interest in the 
property is not transferred from the 
rightful owner either to the Court or to 
the receiver appointed by it. There is no 
bar in law to the proprietor dealing with 
his property though a receiver may have 
been appointed in respect of it with cer- 
tain reservations with regard to the right 
of the Court to manage the property 
through a receiver. The present pro<Ieed- 
ings wore started by Gunendra for the 
improvement of the property and for in- 
crease in the value of the property which 
he was charged with selling and which it 
was his interest to sell at the highest 
value. The strictness of the rule as to 
the necessity of the leave of the Court to 
bring or defend the suit applies more ap- 
positely in the case of appointment of a 
person who is not a party to the suit or 
who is not interested in it. 

Fourthly, Gunendra was a party to the 
settlement proceedings under Ch. iO, Ben. 
Ton. Act, and an applicatiou under S. lOo, 
Ben. Ten. Act, was made in the course of 
those proceedings which a party to them 
is entitled to maintain. Fifthly, the ini- 
tiation of the proceedings even without 
the leave of the Court was not absolutely 
void but could have been subsequently 
sanctioned by the Court appointing Gun- 
endra as receiver. During the course of 
the proceedings and before they had ter- 
minated Gunendra had sold his interest 
in the property to the respondent who 

continued them up to the finish. What- 

ever defect there might have been at the 

initiation of the proceedings must be 

taken to- have ceas^ to affect them when 

Monmohan became the proprietor and 

continued the proceedings in his own 

name. This ground accordingly must be 
overruled. 

The second preliminary objection taken 


to the proceedings is that the respondent- 
Monmohan being the karta of a joint- 
Mitakshara family is nob competent to- 
maintain proceedings under S. 105 bein^ 
one of several landlords, his cosharers 
being his sons. The proceedings at the. 
start were not open to this objection and 
It has been held in Kali Charan Singha. 
V Mahammad Ismail Chowdhury (3) 
that if proceedings are started regularly it 
would make no difference if during the 
continuance of them one of the cosharer 
landlords dies, and when once an appli- 
cation is properly made further proceed- 
ings are governed by the Code of Civil 
Procedure. Bub on the merits, this ob- 
jection has no force. It has not been 
proved that the respondent is still a 
member of a Mitakshara family consist- 
ing of more members than one and that 
he IS still governed by the lavr of 
that school. A case connected with 
the family to which the respondent 
belongs came up to this Court, namely, 
the case of Sarada Prasanna Boy v" 
Ulna Kanta (4). In that case it was held 
that the family of which the respondent 
was a member migrated more than 200 
years ago from upcountry to Bengal 
and had adopted the Bengal School of 
Hindu Law as the law governing it. Wo 
have referred to the paper-book and the 
decree in the case and we find that Mon- 
mohan Pandey is a descendant of the an- 
cestor who had migrated to this provinc& 
more than 200 years and had adopted the 
Dayabhaga School of Hindu Law by 
which the family is being governed. This- 
objection must also be overruled. 

The third preliminary objection is to 
the effect that some tenants, specially in 
second appeals Nos. 1656, i65b .nd 1662 
were joined after the period of limitation 
namely, two months from the date ol the- 
publication of the Record-of Rights. The. 
fact appears to be that an application 
was made under S. 105. against th& 
tenants whose names were recorded 

in the Record-of-Rights. But at tho 

time when the application was made 
some of them were dead. It is argued 
that the applications against the dead 
persons are incompetent in the same way 
as a suit against a dead person is not 
maintainable. lu second appeal No. 1662 
this objection is of no avail because the 
defendants there were properly described 

(3) A.I.R, 1925 Cal. 637—52 Cal. 139. ~ 

(4) A.I.R. 1923 Cal. 485=30 Cal. 370 
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but ag they were minors at tbo time their 
guardian was appointed subsequently. 
The fact that the guardian was appointed 
after two months from the publication of 
the Record-of- Rights will not render the 
application barred by limitation. On the 
recent authorities of this Court the objec- 
tion must be regarded as without sub- 
stance. In the case of Sati Prasad Garga 
Bahadur v. Sonaton Dhara (o) a view 
was expressed that proceedings under 
S. 105, Ben. Ten. Act , are in the nature of 
suits and all the formalities and the pro- 
cedure laid down by the Code of Civil 
Procedure should apply to proceedings 
under that section. This broad proposi- 
tion was not necessary for the decision in 
that case in which the principal question 
raised was whether the proceedings by a 
member of a joint Mitakshara family were 
maintainable in view of S. 188, Ben. Ten. 
Act, and it was held that they were not. 
The opinion expressed in Sati Prasad 
Garga's case (5) has not been accepted iu 
subequent decisions. 

In Bir* Bikram Kishsore v. Amhika 
Charan (6) it was held that in an 
application under S. 105, Ben. Ten 
Act, it is not necessary for the land- 
lord or the tenant to name any person as 
opposite party and that all that is neces- 
sary is to indicate the holdings in the 
record in respect of which settlement of 
fair and equitable rent is sought. This 
view has been endorsed by the Chief Jus- 
tice and D. N. Mitter, J., in Siba 
Kumari v. Doshi Ghosatu (7). Whatever 
view [ might have previously expressed 
in the matter, on reconsideration I think 
that the interpretation put upon the law 
in these later cases is correct. It seems 
to me that an application under S. 105, 
Ben. Ten. Act, or eveu a suit under S. 106, 
Ben. Ten. Act is in the nature of continua- 
tion of proceedings iu connexion with the 
preparation of Record-of-Rights. S. 105 
says that within two months from the 
date of the certificate of the final publica- 
tion of Reoord-of-Rights the landlord or 
the tenant ma^y apply for settlement of 
fair rent ; and S. 106 provides that in 
proceedings under Part 3 which deals 
with settlement of rent and decision of 
disputes a suit should be instituted with- 
in three months from the date of the cer- 
t ifioate of the publi cation of the Record-of- 

(4) A. I. R, 1928 Cal. 485^=50 Cal. 370. 

(5) A. I. R. 1021 Cal. 591. 

(6) A. I. R. 1926 Cal. 1087. 

(7) A. 1. R. 1928 Cal. 146. 
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Rights relating to the disputes mentioned 
in tliat section. Both the application 
and the suit are to bo filed and instituted 
before the Revenue Otiicor and those 
proceedings come under Chaji. 10, Ben. 
Tea. Act, which is headed as “ Re- 
cord-of-Rights and settlement of rent.” 
Whatever may be said with regu-.l to the 
application under S. LOo witiiout naming 
any party against whom it is directcri, tiie 
requirement of the law to my mind is 
satisfied if the application is made by a 
party to the Record-of-Rights against a 

party in whose favour an entry li is been 
made in the Rrecord-of-Rights. In this 
view the third preliminary objection 
must fail. 

Now, certain special grounds have been 
taken in some of these appexls. In second 
appeal No. 1661 the objection taken is that 
the view of the lower Court that tiie ekrar 
tiled in that case showed variation of rent 
is not correct. A translation of the ekrar 
has been placed before us and wo are 
satisfied thad the view taken by the 
Courts below is justified. The ekrar 
shows that the defendants predecessors 
applied for settlement of the lands in suit 
held by the late tenant Gour Mondal for 
a period of ten years and there was a sti- 
pulation to the effect that after the expiry 
of the terra there should be a subsidiary 
settlement with the tenant. Reading the 
ekrar as a whole it appears that it was 
an agreement for fresh settlement in res- 
pect of a' holding which previously stood 
in the name of another tenant. 

In the second appeal No. 1656 the 
ground taken is that the kabuliyat upon 
which the Courts below have relied as 
showing variation of rent has been mis- 
construed. The kabuliyat, however, shows 
that the land was purchased in execution 
of a rent decree of which the landlord 
was in khas possession l>y taking delivery 
of possession through Court. It was re- 
settled with the appellant’s predecessor 
together with another plot of land at a 
jama which was not the same as had been 
paid by the original tenant. This objec- 
tion also fails. 

With regard to the other cases a general 
ground has been taken that the decrees 
upon which the Court below have relied 
to prove variation of rent do not relate 
to the holdings in suit. This ground was 
not taken in any of the Courts below nor 
has it been taken specificially in this Court 
in the memorandum of appeal. It is very 
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for the second Court of appeal to 
det»'rnnine a question \vhich njainly de- 
pen is upon facts. It is possible that no 
objection was taken upon this ground at 
the trial Court because it was understood 
by both parties that the decrees related 
to the j;imas in suit or it may be that the 
landlords’ papers showed that the old 
jama as mentioned in the decrees conti- 
nued in the names of the appellants. We 
cannot give effect to this contention at 
this stage of the litigation. 

In second appeal No. 1063 the objection 
taken is that the Special Judge has not 
considered the Special feaiuresof this case 
and has not • >me to any finding with re- 
gard to them. This objection has sub- 
stance in it. It appears that the learned 
Judge has confined his attention mainly 
to the question about the tenancy being 
hold at rates fixed in perpetuity or 
otherwise. He has not considered the 
preliminary objections to which I 
have referred at length before, which 
in the face of them do not seem 
to he entirely frivolous. The learned 
Judge ought to have dealt with the points 
raised in these cases and should not have 
contented himself by observing that the 
preliminary points were rightly dis- 
missed. A party in the first Court of ap- 
peal exp'^'^ts that all the objections which 
he has taken to the decree should be con- 
sidered by the appellate Court in the 
same way as they were considered by the 
trial Court. In this appeal the defendant 
filed very old rent receipts which show 
ihat the same jama continued for about 
50 years. The trial Court discarded the 
presumption raised by this fact by mak- 
ing reference to the plaintiff’s papers 
which showed that the rent of these hold- 
ings was at some time reduced. This is a 
matter which ought to have been examined 
by the lower appellate Court and we 
think that in this case the learned Judge 
has not given that consideration which 
the special facts deserved. We accord- 
ingly, set aside the judgment of the lower 
appellate Court in this case and send the 
case back to that Court for a re-hearing 
of the appeal. 

In second appeal 1742 which forms one 
of this batch the ground taken is that 
the tenant should have been recorded as 
raiyat and not as tenure-holder, as was 
done by the Assistant Settlement Officer. 
In the finally published Record-of-Kights 
the tenant was described as a tenure-hol- 
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der. The trial Court held that the tenant 
had adduced no evidence to rebut tho 
presumption of the correctness of tlie 
entry in the Record-of-Rights. We can- 
not say that the Court was not justified 
in holding that the tenant was a tenure- 
holder relying solely upon the Record-of 
Rights without any evidence to controvert 
it. This point moreover was not taken 
before the learned Special Judge and is 
not mentioned in his judgment. This aii- 
peal also fails. The result is tiiat all the 
appeals of this group fail and are dis- 
missed with costs, one gold mohur in each 
case except No. 1663 which is remanded 
to the lower appellate Court for further 
heariug ; costs to abide the result, liear- 
ing fee one gold mohur. 

Second Appeals Nos. 1726 to 1733. 

In this group of eight cases the same 
preliminary objections are urged as 
were taken in the other group of cases 
compromising second appeals Nos. 1656 
to 1663. ft is not necessary to re]ieat 
the grounds which have induced us to 
overrule all those objections and they 
are accordingly overruled. In second 
appeals Nos. 1726 and 1731, it is stated 
that applications under S. 105 were 
made against dead persons. We have 
already dealt with this point and it need 
not be further considered. This objec- 
tion cannot prevail. In No. 1726 a spe- 
cial ground is taken that the learned 
Judge is wrong in saying that the tenants 
have not produced rent-receipts showing 
uniform payment of rent for a period of 
more than 20 years. It has been pointed 
out that certain rent-receipts Exs. DI7 
— D40 were filed by the appellant which 
are more than 20 years old. The 
learned advocate for the respondent has 
answered by saying that there is nothing 
on the record to show that the rent- 
receipts D17 — D40 related to this hold- 
ing. These rent-receipts stand in the 
name of one Joy Gopal Chakravarti and 
the holding in suit stands in the name 
of Hochan Mondal. There is no evi- 
dence as to how Hochan Mondal suc- 
ceeded to the jama held by Joy Gopal. 

It has further been brought to our notice 
that no specific ground has been taken 
in the grounds of appeal filed in this 
Court though subsequently the appellant 
served tKe respondent with a copy of the 
ground relating to this objection which 
he intended to urge at the hearing. This 
objection fails. 
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Objection has also been taken that the 
lecrees relietl on by the Courts below 
hive not been prove.l to relate to the 
holdings in suit. We have dealt with 
this objection in the other cases and 
overrule it on the same grounds. 

A great deal lias been said in connex- 
ion with these cases as well as in the 
eases of the ether batch which we have 

• list disposed of with regard to the j xma 
w isil haki papers produced by the 
lilaintilf and proved on his behalf. It is 
said tliat these papers under tli ,0 law are 
only admissible in evidence if they are 
-■orroboratod under S. 34, Evidence Act. 
It is, however, conceled that these 
pijiers may be proved in evidence under 
ft. 32 (2), Evidence Act, witliout any cor- 
roboration. The evidence is that these 
papers were of the time of the previous 
landlords which came into the hands of 
the respondent after his purchase. 
There is further evidence that many of 
the gomasthas of the previous landlord 
are dead. We are not in a position to 
iiscertain as to whether the papers were 
written by any of those persons. There 
is nothing to show that the papers were 
in the hand of any one now living. 
Those ))apors are about 45 years old and 
V Court of fact, may in tlie circum- 
stinces of a particular case presume tint 
;.he writer was dead at the time they 
were produced. In Dukha Mandal v. 
\V. N. Grant (8), entries in pipers began 
over 70 years before the action was tried, 
and it was pres^imed that the person 
who made them was dead and could not 
be called. .\ Court of fact, in a proper 
case may raise such a presumption also 
in this case. But the point does not 
seem to have bean taken in any of the 
Courts below. Where admissiblity of a 

•certain tlocument rests upon facts which 
need to be proved, the proper place to 
take objection is the trial Court where 

the document is admitted. In the pre- 
sent case it may bo the Courts lielow 
presumed that the writers of the papers 
were dead. We cannot allow this ground 
I o b^ taken for the first time in second 
appeal. This objection also fails. In 
the result all these appeals are dismissed 
with costs— -one gold mohur in each case, 
rhe respondeat has filed cross-objections 
m both the batches of cases and does not 
4 press them at the hearing. They are 

• dismissed.^ _ 

(0) [1912] IG 0. 24=:16 I, OTIoT^ 


In Second .Vppe il No. L742 the cross- 
objection has been inessed .ind it. is to 
the otlect tliat l lie calcul.it ion made by 
the learned Judge as to tbe division of 
assets of the tenure is not correct on tlie 
facts of the case. Tiio leirneil Speci-il 
Judge has deducted 10 per cent. fr.)in the 
gross assets under the heading of collec- 
tion charges. Of the bUance th.it is 
left over he has allowed 40 per cetit. to 
the tenure-holder and 00 per cent, to the 
landlord. The trial Court allowed (J.! 
]>er cent, to the landlord upon the gross 
assets. Under ft. 7, Ben. Ten. .Vet, the 
profit left to the tenure-holder should 
not he less than 10 per cent. In the 
present c.ise tlie learned -ludge lias al- 
lowed him about 50 per cent, including 
the collection charges. The proportion 
geenrally allowed in this Court is 40 
per cent, to the tenant and 60 per cent, 
to the landloial. We accordingly modify 
the decree of the lower api;eUate Court 
and order that in this case the rent of 
the landlord be assessed at 60 per cent, 
of the total assets found by the Court 
below. We allow tlie cross-objection, 
but we make no orders as to costs. 

S,L./r.k. S. .1.1663 remanded: Other 

appeals di-imi's^ed. 
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SUIIRAW.VIIDY AND JACK, JJ. 

Amitlija Ratan Haidar and others — 
Petitioners. 

V. 

AmiUya Chandra Bhaditri — Op- 
posite Party. 

Civil Rule No. 637 of 1928, Decided on 
19th June 1928, from order of Dist. 
Judge, llooghly, D/-llth April 1928, in 
Misc. Case No. 15 of 1928. 

(a) Contempt — Proceedings resemble 
criminal proceedings — Court acting on re- 
ceiver's or other officer’s report — Finding 
should be based on evidence, either ora! or 
by means of affidavits. 

-V proceeding in contempt of Court partakes 
of the nature of a criminal proceeding in as- 
much as the party charged, if found guilty, 
is punished with fine or imprisonment. No 
doubt, the Court may act summarily in mat- 
ters of this kind. But when it acts on the 
report of a receiver or any other officer, there 
should be some evidence either oral or by 
means of affidavits in order to enable the 
Court/to oome to a finding. As the proceeding 
taken by the Court in matters of contempt is 
a judicial proceeding in which the Court note 
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judicially, ordinarily, if tlio offence is not 
coinraitt-ed in the pr.'stnce of the Court, it is 
started !)%• inenn.-i of an api)li( atiovi supported 
hv an affidavit ; 4'> CaJ. Rfl. on. 

[P IIG C 1, 2] 

(b) Contempt — Order should not be pas- 
sed unless there is ample material to justify 
it. 

The law i-*lating t<5 (•ont*'‘i'\pt of Court in- 
vests the Court wirli ul*>»oUU(‘ power. It is, 
therefore, more necessary that it should he 
exercised with great caution and not without 
ample material,-, h'fc-re it. ‘P IIG C 2^ 

A.^itaranjaii — for Pet itioiiei'S. 

Jati nr^ra Sn(li San iml — for Opposite 

Party. 

* 

Judgment. — This is a rule calling 

# 

upon the oi'posite party to siiow cause 
why the order of tlxe District Judge of 
Hooghly, dated llth April 192S imposing 
a fine of Rs. 00 on each of the petitioners 
for contempt of Court sliould not be set 
aside on the ground that it is based on no 
material evidence on the record. It ap- 
pears that the Judge appointed a receiver 
in a suit in respect of some properties 
allegerl to belong to tlie Tarakeswar 
Temple. On 2Bth January 1928 the 
receiver submitted a repoi't to the Judge 
tlie purport of which is that from the 
report of his collection agent he has 
found that the persons named in the re- 
port are systamatically opposing his col- 
lection agent and obstructiug the collec- 
tion of rent from the tenants by him. 
On receipt of this report on 31st January 
the Judge issued notices to the peti- 
tioner to show cause why they should 
not be dealt with according to law for 
systematic opposition to the receiver’s 
collection. The petitioners appeared be- 
fore the Judge and in showing cause said 
that they were falsely implicated be- 
cause they were not on good terms with 
the receiver’s gomashta or collection 
agent. Without further materials, the 
learned Judge by his order of llth April 
1928 found the petitioners guilty of con- 
tempt of Court and sentenced them to 
pay a fine of Rs. 50 each. The only point 
which calls for consideration in this case 
is whether the order of the Judge based 
on the mere report of the receiver which 
again was based upon the report of his 
collection agent can be supported in law. 

A proceeding in contempt of Court par- 
takes of the nature of a criminal procee- 
ding inasmuch as the party charged, if 
found guilty, is punished with fine or 
imprisonment. No doubt the Court may 
act summarily in matters of this kind. 
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Bnt when it acts on the report of a recei- 
ver or any other officer, there should be 
some evidence either oral or by means of 
affidavits in order to enable the Court to 
come to a finding. As the proceeding 
taken by the Court in matters of con- 
tempt is a judicial proceeding in which 
the Court acts judicially, ordinarily,' 
if tlie offence is not committed in the' 
presence of the Court, it is started byl 
means of an application supported by' 
an affidavit ; and it is the practice in 
England that copies of the affidavit and 
other neceJssary papers are served with 
the notice of motion on the other party. 
Oswald on Contempt, Edn. 3, p. 205. At 
p. 212 the law is tlius stated : 

“ In oases of criminal contempt, the facts- 
are proved by affidavits and the person against 
whom a committal is sought has the right^to 
see the applicants’ evidence in reply. ” 

\n re Motilal Ghose (l) Woodroffe, J. 

at p. 200 observed thus : 

“ It is what is called a ‘ criminal ’ con- 
tempt, but all proceedings, whether in respect 
of civil or criminal contempts, arc, in my 
opinion, of a criminal nature where and in the- 
sense that they are in pocnam, that is, when 
their object is to punish by fine or imprison- 
ment. It does not, however, follow that the 
procedure in such cases is in all respects the 
same as in an ordinary criminal case 

“ As regards the question of proof, no case,, 
either civil or criminal should bo tried and 
determined otherwise than according to the- 
law governing it. ” 

Mookerjee, J. at p. 240 of the report 
drew a distinction between civil con- 
tempt, and observed: 

“ In the case of a criminal contempt, the- 
proceeding is for punishment of an act com- 
mitted against the majesty of the law, and as- 
the primary purpose of the punishment Is the- 
vindication of the public authority, the pro- 
ceeding conforms as nearly as possible, to pro- 
ceedings in criminal cases. ’* 

Now in this case the only material be- 
fore the Judge was the report of the 
receiver and that report too was based 
on hearsay evidence. That hearsay evi- 
dence also was not before the Court. 
The law relating to contempt of Court 
invests the Court with absolute power. 

It is, therefore, more necessary that it 
should be exercised with great caution 
and not without ample materials before 
it to justify the order proposed to be 
passed so as to enable the superior Court 
to test the propriety of the order. W& 
do not think that there was any legal 
evidence before the Court upon which the 
order of the learned Judge could be 

“(1) [TdiS] 45 Cal. 169=26 :0. C. J. 459=45 
I. 0, 388=21 O. W. N. 1161 (F.B.). 
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based. The rule is therefore made ab- 
solute and the order of the Judge set 
aside. We direct that the fine if paid be 
refunded. 

S.L./r.k. Rule made absolute. 
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Rempry, j. 

Stidhir Chandra Das — Plaintiff. 


V. 

Rases war i Chaudkurani — Defendant. 


Original Civil Suit No. 415 of 1912, 
Decided on 11th June 1928. 


(a) Calcutta High Court Rules — Original 
Side— Ch. 14, R. 3 — Except for purposes of 
defence, defendant in contempt cannot 
■claim benefit of Court’s procedure — Extent 
• of right is matter for discretion — Party is 

entitled to resist proceedings. 

A defendant in contempt cannot claim as of 
right the benefit of the procedure of the Court 
except for the sole purpose of defending him- 
. self and how far these rights extend is a mat- 
ter for the discretion of the Court. Though 
the party cannot himself come into Court to 
take any advantage of the proceedings in the 
cause, yet he is entitled to appear and resist 
any proceedings against him : Hewitt v. Mc- 
Cartney, (1807) 13 Ves. 560 and King v. Bryant, 
(1838) 3 MyU & Cr. 191, 'Foil. Cordon v. 
Cordon, (1904) P. 1G3, ExpLlB 118 Cl;P 119 Cl] 

(b) Civil P. C., O. 11, R. 21- — Parly against 
whom order has been made continues in 
contempt unless and until contempt has 
been cleared by the only way of obeying 
Court’s order. 


Where the original order of the Court state 
that, if the defendant failed to obey a certai: 
order of it, certain penalties would follow : 

Held : that it would bo an entirely wron 
construction to place on this order that th 
Court finally or at all assessed a penalty fo 
prospective contempt and informed the defon 
dant of the terms on which he might defy th 
order. A distinction must be drawn betwee: 
the two aspects of contempt, viz., (1) a proces 
to assist a party against an opponent wh 
defies the order and (2) a process to maintaii 
the dignity of the Court. [P 118 C 2 

A party against whom an order has bee: 
made under O. 11, R. 21, cannot say that th 
order has cleared his contempt ; the Cour 

to attach him ; for, unless an' 
until his contempt has been cleared from boil 
aspects, he continues in contempt, to cloa 
which there is only one way, viz., obedionc 

V. Paterson, (1897) 

® '» 27 AIL 380; and 6 C. T 
J. 374 ; Bef. [p hq q ^ 


H. D. Rose and R. C. Basu, {Jr .) — for 
Plaintiff. 

Bimala Chandra Dev and Prafulla 
Xjhandra Bose — for Defendant. 


Judgment. — In this matter the defen- 
dant Raseswari Oliaudburani has filed 
exceptions to the report made by the 
Official Referee of tins Court in pursu- 
ance of an order made on fitb May 1913. 
The report was made on bth December 
1916. A preliminary objection was taken 
on behalf of the plaintiff' on the ground 
that as the defendant was in contempt 
she was not entitled to file exceptions to 
the report. It appears that the defendant 
is an executrix under the will of her late 
husband and that there was another ex- 
ecutor since deceased. This suit was filed 
on 27th April 1912 on behalf of the 
adopted son of the defendant against her 
and her co-executor for, inter alia, on ac- 
count of the dealings of the defendant and 
her co-executor with the estate. To put 
the matter shortly, accounts were ordered 
and the defendant as one of the account- 
ing parties was ordered to file her ac- 
counts. A preliminary decree was passed 
on 6th May 1913. An order was made on 
6th May 1916, by Greaves, J., directing 
the defendant to file her accounts. On 
7th August 1916, Chaudhuri, J., passed an 
order the material portion of which is : 

“I gave her time up to 15th September to tile 
her accouuts. This date is fixed peremptorily. 
In default the rcferoi: to proceed without her 
accouuts and she will bo precluded from filing 
any accounts thereafter and the roforonco will 
bo treated as being heard ox parte against her.” 

Against this order the defendant ap- 
pealed. The judgment of the appeal 
Court was : 

“Wo have come to tho conclusion that cho 
matters which were before the learned Judge 
wore matters for his discretion and on the 
materials before us wo cannot say that ho has 
exorcised his discretion wrongly. Wo desire to 
make it clear that tho applicant, the executrix, 
is not procludod by tho order as we construe 
it from appearing at tho reference. If any 
order is necessary (I do not think it is neces- 
sary) to make it quite clear wo include in our 
judgment a direction that she shall have a 
i'ight to appear at tho reference.” 

The appeal was dismissed with costs. 

It was argued on behalf of the plaintiff 
that thedefendant having failed to comply 
with the order of the Court was and is in 
contempt, citing Gordon v. Gordon (l) 
and Daniel’s Chancery Practice, Vol. X, 
p. 786. Being in contempt, tho defendant, 
it was argued, could not move the Court 
aud under the rules and orders the appli- 
cation is a motion. For the defendant, it 
was contended that it had never been 
suggested that she was in contempt, and 
that the judgment of the appeal Court, as 

(1) [1904 fp, 103. 
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it Liave her the right to appear, reversed 
the ('nler ot Cliaiidhuri, J.. ia so far as it 
directed that the reference should proceed 
ex parte against the defendant. 

Now undoubtedly the defendant, an 
accounting party, was in contempt inas- 
much as she failed to obey the orciers of 
tlie Court that siie was to tile Iter ac- 
counts. It is also clear that the order of 
C hautlhui'i, J., was aflinned in every 
particular hy tlie Court of Appeal, 
although it Was construed. This was the 
view taken of the judgment bv tlie defen- 
dant— see exception file^l, ground 7. It 
\yus argued for the plaintitT that all the 

Court of ajipeal did was to point out that 
although the reference would iiroceetl ex 
parte the defendant would have the rights 
jallowed under tlie rules and Orders, 
,Ch. 14, R. 3. In iny opinion a defendant 
'in contempt cannot claim as of right the 
benefit of the procedure of this Court ex- 
cept for the sole jiurpose of defending her- 
self. and how far those rigiits extend is a 
imater for tlie discretion of the Court and 
Uiis last point accounts for the fact tliat 


in circumstances apparently similar the 
Court has and has not allowed a defendant 
to appear : ^ee Heivitt v. McCarlneij (2) 
per Lord Eldon. 


The point which requires consideration 
is this. Undoubtedly this Court treated 
the defendant as being in contempt, but 
the order passed hy Chaudhuri, J., was 
that if she failed to obey the order of the 
Court certain penalties would follow : 
one penally was that the reference would 
proceed ex parte. Under the practice of 
this Court a party who has allowed a 
reference to proceed ex parte may still 
file exceptions. The question therefore 
arises whether the order of this Court 
having specified the consequences of a 
failure to file accounts must be taken to 
have limited the consequences or whether 
the defendant after incurring the specified 
penalty is still in contempt. 

It was argued that as the Court bad 
imposed a penalty on tlie defendant for 
her contempt, that should be regarded as 
analogous to a conviction and sentence 
and that it was not open to the Court to 
treat the defendant, once the penalty had 
been exacted, as being still in contempt 
and still liable to any further disability 
or penalty. But the form of the original 
order was that in the event of a failure to 

Court, certain conse- 

“(2) [leOTflS Yes. 5G0: 


quence w'ould follow and in the Court of' 
apjieal that order only was before the 
Court, and although the defendant had 
then failed to obey the order, the Court 
did not deal with the matter as, so to 
speak, a completed contempt. And it^ 
seems to me that it would he an entirely! 

rong construction to place on this order 
that the Court finally or at all assessed a 
penalty for prospective contempt and in- 
formed the defendant of the terms on 
which she might defy the order of this 
Court. There are two aspects of contempt. 

A distinction must be drawn between a 
piocess to assist a party against an oppo- 
nent who defies the orders of the Court, 
and a process to maintain the dignity of 
the Court : j-ee Scxcard v. Paterson {Z). 

A party against whom an order has been 
made under O. 11. R. 21, will not be heard 
to say that that order has cleared his con- 
tempt ; the Court may proceed to attach 
him See Navirahoo v. Narotamdas 
Candafi (4). A litigant, unlike a practi- 
tioner in the Court, is not treated as in* 
contempt in any but the suit in connexion 
with which the contempt has been com- 
mitted, but unless and until his contempt 
has been cleared from both aspects of the 
offence, he continues in contempt. The 
order in this case, in my opinion, should 
be regarded merely as directions to the 
Official Referee, and not as a final settle- 
ment with the defendant in the event of 
her failure to obey the order of the Court. 

I therefore hold that the defendant is' 
still in contempt and that there is only| 
one wiy in which contempt in a matter 
of procedure can be cleared and that is by 
obedience to the order of the Court, for 
otherwise the defendant might obtain an 
advantage from her own contempt. 

But, assuming that defendant is still in 
contempt and has in no way cleared her 
contempt, it does not follow that she is 
not entitled to file these exceptions. Mr. 

H. D. Bose laid great strees on the judg- 
ment of Sterling, J. in Gordon v. Gordon 
(Ij. But in that case Vaughan Williams 
L. J. laid down the proposition that a 
defendant though in contempt will be> 
heard in some cases in which all that he 
is seeking is to be heard in respect of 
matters of defence. Sterling L. J. cited a 
passage from a judgment of Lord Cotten- 
ham s which certainly reads as if such a. 
defendant will only be heard if an order 

^ (3J [1897 ICh. 545. ^ 

(4) [I8S3] 7 Bom. 5. 
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subsequent to her contempt was made 
without jurisdiction or on the ground 
that there was some irregularity in the 
order. But Lord Cotteiiham added in his 
judgment a passage not quoted by Stei'- 
ling L. J., namely: 

“hut he was not generally entitled to take a 
proceeding in the cause for his own benefit. 
That there wore exceptions to the last rule, 
but they were few in nuiubor.” ; see Chuck v. 
Cycmer v. (5) and in Kimj y. Bry'int (G). 

He made an order which throws 
a good deal of light on his view of 
the law. tn tliat case tho defendant to 
an action for foreclosure was committed 
to the Fleet for failure to file his reply. 
Wliile he was there, the plaintitf procee- 
ded to obtain an order for an account and 
served the defendant with no notice of it. 
The plaintiff then served no notice of an 
application for confirmation of the Mas- 
ter's report. The defendant, who was 
still in the Fleet, moved the Court to set 
aside these proceedings, and Lord Cotten- 
ham granted his application on the ground 
that though in contempt a defendant was 
not to be deprived of his property without 
being heard in his defence. 

I The Lord Chancellor said the Court 
jwould nob hear a party in contempt 
coining himself into Court to take any 
advantage of the proceedings in the 
cause, yet such a party was entitled to ap- 
pear and resist any proceeding against 
Ihim and that it would be a most unjust 
extension of the rule against parties in 
contempt to take a way a man’s estate 
without giving him any opportunity of 
coming in and protecting himself. 

It is true that Cozens-Hardy, L. J., de- 
clined in Gordon v. Gordon (1) to assent 
to any proposition beyond that necessary 
in that case — namely, that a defendant in 
contempt could move against an order 
made without jurisdiction. Still the view 
taken by Vaughan Williams L. J. was, if 
I may respectfully say so, more in accord 
with the authorities and Sterling L. J. 
was not prepared to dissent without fur- 
ther consideration from a view taken by 
Lord Cottenham. I cannot distinguish 
this case from' King v. Bryant (6) and 
Wigram, V. C. in Morrison v. Morrison 
(7), held that a defendant in contempt for 


non-payment of an order for costs, was 
entitled to file exceptions to a report of 



(5l U8461 1 Coop. 0, C. 247. 

(6) [1838] 3 Myl. <J: Or. 191. 

(7) [1844] 4 Haro 690. 


taken in his own defence. There the 
default w is nob wilful, but in King v. 
Bryant (6) as tlio defendant was commit- 
ted to the Fleet his default was presuma- 
bly wilful and therefore assuming that 
the defendant in this case was aud is in 
wilful contempt of the Court, lam unablo 
to hold that she is not entitled to be 
heard, but as it is not suggested that the 
report was made ‘without jurisdiction or 
that any irregularity' occurred, she is only 
entitled to bo beard in her own defence: 
see Morrison v. Morrison (7). The 
view which I take of the matter seems to 
me to be in exact accord with that taken 
by the Court of .\ppeal. The defendant 
was allowed by both Courts to appear and 
that meant to appear in order to defend 
herself and no more. The argument that 
liberty to appear presupposed that the 
defendant was not treated as in contempt 
was founded on a misapprehension of the 
position of a defendant in contempt. 

As I read the cases it was never the 
rule that a party in contempt in a matter 
oi procedure was not entitled to be heard 
in his own defence, for the penalty as far 
as the Court is concerned in maintaining 
its own dignity may be assessed by the 
Court as if it were as it is, a criminal 
offence, but is by no means limited to that, 
nor is tho contempt cleared whatever 
penalty be imposed until the Court s 
order is obeyed, but as far as the other 
side is concerned the penalty is to be 
limited to frustrating the effect of a failure 
to comply with the procedure and does 
not, if that can be avoided, give him any 
further advantage. 

In this matter I have considered the 
provisions of O. 11, R. 21, Civil P. C. It 
is clear that the rule in no way limits the 
powers of the Court : see Hassonbkoy v. 
Cowasji Jekangir (8), Navivakoo v. 
Morottandas Candas (4) and Godii Ram 
V. Surajmal (9). The order appears bo 
have been considered in only two cases iii 
this Court by Woodroffe, J. in Kamalakky 
Bossee v. Jotindra Mohan Banerjee (10^ 
and Okiuealy, J., in Kesharia Acoomar 
Sreestmgje v. Patooah Set (ll). I find 
nothing in these decisions which is not in 
accord with the views expressed above, 
though in the Calcutta decisions the pos i- 

(8) [18Slj 7 Bom. 1. ~ 

(9) [1905] 27 All. 380=2 A. L. J. 18=(1905) 
A, W. N. 10. 

(10) [1907] 6 C. L. J. 374. 

(11) [1^98] 2 C. W. N. 676, 
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tion of a party in contempt was not con- 
sidered in any detail. 

I must add, that although Lord Cotten- 
ham in Smith v. Smith (12) where the 
defendant was imprisoned for breach of 
an injunction in the cause, held that the 
rule that a defendant in contempt shall 
not be heard, would not extend to a step 
necessitated by the proceedings of the 
plaintiti, still in Hewitt v. HcCartney 
(2), which was a suit for foreclosure, the 
defendant not having put in an answer 
and stood out ail process for contempt, 
applied for tlie usual reference although 
the cause was set down to take a decree 
pro confesso, Lord Eldon said that the 
eheet of the contempt according to the 
law of every Court was that the defendant 
^uld not come in upon such a motion. 
But in my opinion I am bound by the 
order of the Court of appeal in this suit 
which gave the defendant the right to ap- 
pear at the reference and I think im- 
plietll y gave lier the right to tile excep- 
tions, but in my opinion as I Itave en- 
deavoured to explain that order, if I may 
respectfully say so, is in entire accord 
with the view of Vaughan Williams L. J. 
in Gordon v. Gordon (l) and of Lord 
Cottenham and Wigram V. C. in the cases 
cited above and as I have been able to find 
no authority which allows a defendant in 
contempt to do more than protect herself 
except in exceptional cases. I will hear 
the exceptions, but will confine the 
defendant strictly to a defence of her 
rights, and as she has not yet filed her 
accounts she is still bound by the order 
that she can file no accounts and in my. 
opinion the Court is bound to see that the 
plaintiff is not placed at a disadvantage 
by reason of the defendant’s failure to file 
her accounts. 

The defendant argued that the plaintiff 
waived contempt citing anon 15 Ves. 174. 

It seems to me that the alleged waiver, 
which is that the defendant was allowed 
by the Official Referee to file a state of 
facts and the plaintiff thereupon filed his 
answer to that state of facts, does not 
come within this ruling, and that there is 
no case of waiver of contempt in this case. 

S.Ij./r.k. Order accordingly . 


<12) [1888] 1 0. P, Cooper 110. 


Mitter, J. 

Aminaddin Sheikh .ind another — De" 
fendants — Appellants. 

v. 

Chandranath Sen and Plain- 

tiff:s — Respondents. 

Appeal No 6dS of I92t!, Decided on Is^ 
August 1928. from appellate decree of 
Sub-Judge, Jessore, D^- 10th November 
1925. 

(a) Bengal Tenancy Act, S. 87— Abandon- 
ment is established by cessation of cultiva- 
tion and absence of arrangement for payment 
of rent— Leaving the village is not neces- 
sary. 

All that is necessary, in order to establish 
an abandonment by a raiyat, is to show that 
he has ceased to cultivate his holding either 
by himself or by some other person and that 
ho has made no arrangement for the payment 
of his font. I’ho ttnianc need uot has’e left 
the village in which che liolding is situate in 
order to constitute abandonment under S. 87. 

,, V „ [P 121 0 1] 

(b) Bengal Tenancy Act, S. 87 — Abandon- 
ment-Civil P. C., S. 100. 

Abandoument is a question of fact. 

X V « [P 121 C 1] 

(c) Bengal Tenancy Act, S. 87— Principles 
with regard to abandonment govern both 
raiyats and under*raiyats. 

The principles which govern 'the case of a 
raiyat also govern the case of an uuder-raiyat 
with regard to the circumstances under which 
the landlord can re-enter in case of an aband- 
donment; 42 Cal. 751 and 29 C. L. J. 1, Foil. 

CP 121 C 2] 

Profulla Kamal Has — for Appellants. 

Bimala Gharan Deb^ Tarakestvar Nath 
Mitter, Nagendra Nath Bose and Biraj 
Mohan Majumdar — for Respondents. 

Judgment. — In this appeal by defen- 
dants 1 and 2 the only question raised is 
that the lower appellate Court was not 
justified iu treating the tenancy as having 
been abandoned as the tenant did not 
leave the village in which the holding 
was situate. It appears that the plain- 
tiffs, now respondents, instituted the suit 
in which this appeal arises for recovery 
of possession of a plot of land on eviction 
of defendants 1 and 2 who are described 
as principal defendants after establish- 
ment of their jamai right to the same. 
There IS no dispute with regard to the 
plaintiffs title before me but it is said 
that the findings of the lower appellate 
Court (i) that defendants 3 and 4 who are 
under-raiyats under the plaintiffs are not 
in possession of any portion of the dis- ‘ 
puted land and (ii) that they have made 
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no arrangement for the payment of rent 
are not sufficient to constitute abandon- 
ment within the meaning of S. 87, Ben, 
Ten. Act and in support of this contention 
reliance has been placed on an unreported 
decision of this Court in appeal from 
appellate decree No. 2620 of 1912 de- 
cided on 22nd January 1915 in which two 
learned Judges of this Court held that in 
order to come to a finding that there was 
an abandonment under S. 87, Ben. Ten. 
Act there must be a finding that the ten- 
ant had left the village in which the 
holding was situate without making any 
arrangement for the payment of rent. 
Looking to the terms of S. 87, Ben. Ten. 
Act it seems to me that all that is neces- 
;Sary in order to establish an abandonment 
by a raiyat is to show that he has ceased 
to cultivate his holding either by himself 
or by some other persons and he had made 
|no arrangement for the payment of his 
[rent. I do not understand how in the 
jface of this section it can be contended 
jthat in order to constitute an abandon- 
jment a tenant must leave the village in 
|which the holding is situate. There is no 
other case of this Court except the un- 
reported case to which I have already 
referred. I do not think that the un- 
reported case could have laid down any 
inflexible rule that in every case a tenant 
must be proved to have left the village 
before abandonment could be inferred. 
S. 87, Bon. Ten. Act docs not in terms 
apply to the present case as the persons 
who abandoned their residence are not 
raiyats but are under-raiyats and they 
were made defendants 3 and 4 to the suit 
in which this appeal arises. The Court 
of first instance disqjissed the plaintiffs’ 
suit. On appeal the learned Subordinate 
Judge of Jessoro has reversed that decision 
and has declared plaintiff’s title to the 
disputed land and has directed that they 
do get khas possession of the same on 
ejecting defendants 1 and 2 therefrom. 

The question of abandonment is a ques- 
tion of fact and in second appeal I am 
bound by the findings arrived at by the 
lower appellate Court to the effect that 
there has been an abandonment of the 
under-raiyati tenancy by defendants 3 and 
4. It was sought to be argued at one 
stage by the learned advocate for the ap- 
peUants that S- 87, Ben. Ten. Act does 
not apply to the case of an nnder-raiyat 
and that there may be other methods of 
evicting an nnder-raiyat but he cannot be 


evicted under S. 87, Bon. Ten. Act. This 
argument fails to tako into account seve- 
ral decisions of this Court in which it has 
been held that the same principles whicli 
govern the case of a raiyat also govern the 
case of an undor-raiyat wiili regard to 
the circumstances under wliicli the land- 
lord can re-enter in case of an ahandoia- 
ment. Reference may be made in this 
connexion to the cases of Arniminnissa v. 
Jinnat AH (l) and Ishan Chandra DJiupi 
v. Nishi Cha?idra (2). I think this appeal 
is concluded by the findings of fact and 
must be dismissed with costs. 

M.N./r .k. Ap peal dismissed. 

•(i) [1914T42(Jali 7’51^2b G.L.J. 548=27 I. C. 

271=19 0. W, N. 43. 

(2) [1917] 29 C. L. J. 1=41 I.C. 378=22 C.W. 

N. 853. 
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Suhrawardy and Camwiade, JJ. 

Adhar Chayidra Naskar — Judgment- 
debtor — Appellant. 

V. 

Sarntvamoyi Dasi — Decree-holder — 
Respondent. 

Appeal No. 1751 of 1925, Decided on 
3rd May 1928, from appellate decree of 
2nd Sub-Judge, Zillah Hooghly, D/- 29th 
May 1925. 

Civil P. C., O. 34. R 6 — For application 
under R. 6, it is not a condition precedent 
that property must first be sold and proceeds 
found insufficient. 

A second mortgagee brought a sviit against 
the mortgagor and obtained a final decree. Be- 
fore he applied for execution the prior mort- 
gagee brought a suit on his mortgage making 
both the mortgagor and the second mortgagee 
parties and sold the property in execution of 
his decree. 'Dio sale proceeds satisfied only 
the decretal debt of the prior mortgagee. The 
second mortgagee applied under Li. C for a per- 
sonal decree. It was contended that no action 
could bo taken on it as the mortg igoo had not 
brought to sale the property and found that 
the sale proceeds were iusutlicieut to satisfy 
his decree. 

Held: that the Court will not compel the 
mortgagee to make a fruitless attempt to sell 
the property which was already sold, in order 
to enable him to apply under R. G read with 
S. 68, T. P. Act. In order that the application 
for personal decree should bo held to be unten- 
able, there must be something which the mort- 
gagee should be able to recover by such sale : 
A. I. R. 1918 P. C.. 159, AppL 17 Mad. 309 and 
38 Mad. 677 Appr,; 33 Cal. 890; A.l.R. 1924 
Cal. 209; 18 C. L. J. 133; 22 All. 404 and 
31 All. 373, 1 I.C. 799; Held Overruled. 

[P 123 C 1] 

Sitaram Banerji and Bejoy Prosad 
Singha Roy — for Appellant. 

Asita Ranjan Ohose — for Respondent. 


122 Calcutta Adhak Chandra v. Sarnwamoyi (Suhrawardy, JJ 1929 


Suhrawardy, J. The appellant in 
tliis case has been described as the judg- 
ment-debtor but he is in reality the de- 
fendant in the suit out of which the pre- 
sent appeal arises. The facts are that 
tlie plaintiff as second mortgagee in res- 
pect of certain properties brought a suit 
on his mortgage and obtained a final de- 
ci’ee. But liefore he could execute the de- 
ciee, a suit was brought by a prior mort- 
gagee on his mortgage to which the mort- 
gagor and the plaintiff in the present suit 
as puisne mortgagee were parties. A de- 
cree was obtained in execution of which 
the property mortgaged with tlm plain- 
tiff was sold in satisfaction of the debt 
due to tlie prior mortgagee. Thereafter 
the j)laintiff made an application to the 
Court for a decree under O. 34, R. 6, Civil 
B- C. That application was granted and 
a decree has been passed under that rule 
in favour of the plaintiff. 

T!ie defendant appeals and it is conten- 
ded on liis hciialf that the trial Court had 
n(> jurisdiction to pass a decree under 

O. 31, R. G. before the plaintiff had ex- 
hausted all his remedies under the decree 
ol)taine<l hy him, in other words, before 
he had sold the mortgaged property or at- 
tempted to sell it, and that only *in the 
e\ent of a balance of the debt remaining 
unpaid that he had the right to apply for 
a decree under that rule. On the word- 
ing of the rule it would seem that the 
contention of the appellant has some sub- 
stance. But a recent decision of their 
Lordships of tlie Judicial Committee has 
to ray mind settled the point in contro- 
versy. In Jeunu Baku v. Barviesicar 
Narain (1) a decree was passed in favour 
of the mortgagee which was a combined 
decree under Ss. 89 and 90. T. P. Act, cor- 
responding to Rr. 5 and 6, O. 34, Civil 

P. C., The Same objection as is now 
urged before us was pressed at their 
Lordships Bar but it was overruled. On 
the point with which we are now concern- 
ed the following observation was made: 

The appellants contend that the opening 
words- establish as a condition precedent to the 
power of decreeing payment of the balance that 
the mortg^ed property must first be sold and 
found insuflicient to satisfy the debt. It is ad- 
outtedly a strict and technical construction 
of the statute and one for which no reason can 
be assigned aud from which no advantage can 
possibly bo derived by any mortgagor. It would 
bo unfortunate if the statute by its terms ren- 
dered necessary t he adoption of this conten- 
ts )^A^^^^ri9i8Trc7T59^S7Cair^70^S^. 

A. 294 (P.C.). 


tiou : but in their Lordships’ c-pinion it is not- 
nece^•»ary so to construe the Act.” 

Tlie principle on which the decision of 
tlieir Lordships is based is that on a rea- 
sonable construction of the statute a de- 
cree may be passed under S. 90, even be- 
fore the condition contemplated by the 
section has been followed; tliat is, before 
it lias been ascertained that the proceeds 
of the sale of the mortgaged properties are 
insufficient to pay the mortgage debt. 
And it is in accord with English law. 
Fisher on Mortgage, Ss. 806, 990. In 
this view of the decision of the Judicial 
Committee the rulings of this Court and 
of the Allahabad High Court which held 
a contrary view must be deemed to have 
been overruled such as Raniranjan 
Chakravarty v. Indra I^arayan Das (2), 
Chaiid Mai v. Ban Behary (3), Lakhi 
Narayan v. Krithibas Das (4), Badri 
Das V. Inayat Khan(b) and Kavita Prasad 
V. Syed Ahmad (6). Now if a combined 
decree under Rr. 5 and 6, O.* 34, can be 
passed before the mortgaged property has 
been sold and the sale proceeds found in- 
sufficient, there seems no reason why a 
decree cannot be passed under R. 6 before 
that under R. 5 has been executed. In 
other words, the difference between the 
decree before the Judicial Committee and 
the present decree is that in that case 
there' was a combined decree under Rr. 5 
and 6 of O. 34, Civil P. C., and in the 
present case there are two decrees one un- 
der R. 5 and another under R. 6. The 
only differenc is that in one case there 
was a combined dcree and in the other 
case there are two decrees which taken to- 
gether would have the effect of combined 
decree. There is difference in form but 
not in principle. * 

Then again under S. 68, T. P. Act, 
the mortgagee has the right to bring a 
suit for the mortgage money when the I 
mortgaged property has been wholly or 
partially destroyed or the security ren- 
dered insufficient. The plaintiff’s case 
is that the mortgaged property was lost 
to his mortgage and it is not now availa- 
ble as security for his debt. He has ac- 
cordingly asked for a personal decree un- 
der R. 6. Had he not brought a suit 
upon his mortgage he would certainly 
have been entitled under S. 68. T. P. Act, 

(2) [1906] 33 Cal. 890=10 C. W. N. 862. 

(3) A. I. R. 1924 Cal. 209=50 Cal. 718. 

(4) [1913] 18 C. L, J. 133=19 I. C. 971. 

5) [1900] 22 All. 404=(1900) A, W. N. 132. 

6) [1909] 31 All. 373=1 I. C. 799=6 A.L. J- 
451. 



1929 


AlitXASH Chanoka V. Dasauath Mai.o 


Calcutta 1-^ 


to sue the mortgagor for the inovigage 
money or to sue on the original considera- 
tion for the money lent. I do not think 
that for simply bringing a fruitless suit 
on his mortgage he should be held to be 
without any remedy. To give full effect 
to the contention of the appellant is to 
hold that even though tiie mortgaged pro- 
perty ceased to exist or become available 
to the mortgagee for tlie purpose of rea- 
lization of his dues, the mortgage can- 
not claim a decree under R. 6 or any de- 
cree for that matter, and must lose his 
money, or he must go through the farce of 
attempting to sell the mortgaged property 
which at the time may not be existing or 
may not be available. This is the view 
taken by the Madras High Court on this 
point before the pronouncement of the 
Judicial Committee in the case of Jeunu 
Baku V. Parmeshivar Narayan (l). tn 
Shaiimuga Pillai v. Ramanathan Chetti 
(7), the property mortgaged was found not 
to belong to the mortgagor but to a third 
party. It has been held that in the cir- 
cumstances the mortgagee was entitled to 
claim a money decree against the mort- 
gagor. In Periasami Koni v. Mnthia 
Chettiar (8), it was held that when the 
judgment-debtor has no saleable interest 
in the properties directed to be sold the 
decree-holder need not go through the 
farce of putting them up to sale. The 
remark of the learned Judge is happily 
worded and may be quoted here: 

“If of courso tlie mortgaged properties direc- 
ted to be sold under the mortgage decree do uofc 
belong to the mortgagor, the mortgagee need 
not bo compelled to resort to the farce of bring 
ing them to sale and to undergo useless delay 
involved in bringing them to sale, because it is 
an elementary principle of law that the Court 
will not do a vain thing, nor will it compel a 
man to do a fruitless thing.” 

It is not the appellants’ case that there 
is any other remedy open to the plaintiff 
to satisfy his decree under the mortgage. 
It would seem absurd that the plaintiff 
should be compelled in order to entitle 
him to get a decree under R. 6 to attempt 
to sell a property which belongs to a third 
person. In this view the objection on 
the ground that the decree passed by the 
Court below is ultra vires must be over’ 
ruled. This appeal accordingly fails and 
is diimssed with costs. 

Cammiade, J. — I agree. As my 
learned brother has said, the proposition 

7) [1894] 17 Mad. 309=4^. L. jTqiI 

8) [1915] 88 Mad. 677=23 I, C. 515=15 M.L. 
T. 232. 


that it is necessary for the niorlga^ec tc 
])ut to sale the mortgaged property belore 
a personal decree can he obtained against, 
the mortgagor cannot ho maintained. 
\Yhat the mortgagor should prove in oid(U' 
to be able to set up a contention of this 
sort is that there was sometliing which 
the mortgagee could recover l)y such sale. 
Such a contention was never mailc. The 
mortgagor appellant tiled a written ol)- 
jection to the application made by the 
mortgagee respondent for a iinal decree; 
but he did not think it worth Ids while 
to come forward and support tlio objection 
filed by him. It is not even suggested 
that the property which was the subject 
of the two mortgages was worth anything 
more than what it fetched at the sale held 
in execution of the decree on the first 
mortgage. In these circumstances it 
would he grossly unjust to require the res- 
pondent to go through the empty lor' 
maiity of a second sale which would have 
been productive of no result. It would 
also have been foolish to require him to 
redeem the first mortgage, as he could re- 
cover nothing. In all these circumstances 
the only possible course which the Court 
below could follow was to give a personal 
decree against tlie mortgagor. 

M.N.. R.K. A 2 >po(U d ismissed . 
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_Ranicin, C. J., and Mukhekji, J J. 

Ahinash Chandra Bidyanidhi Bhatta^ 
charjec — Plaintiff — Appel hint. 

V. 

Dasarath Malo and others — Defendant 
2~Respondcnts. 

Appeal No. 1551 of 1926, Decided on 
25th July 1928, from appellate decree of 
4th Sub-Judge, Zillah Dacca, D/- Isb 
March 1926. 

(a) Transfer of Property Act, S. 59 
Scribe as witness. 

Scribe affirming marginal statements with 
his signature and elsewhere putting his name 
underneath the word “acriba” is not an attest- 
ing witness ; 5 C, ll'. N. 454; A. 1. H. 1921 Cal. 
208 : and /I. i. ii. 1928 Crt/. 164; Diss. from-: 
7 C. W. N, ICO, Dist. [P 125 O 2] 

(b) Transfer of Property Act, S. 3 (Amen* 
ded by Act 10 of 1927)— Object of requirmR 
attestins witness explained. 

The object of requiring an attesting witness- 
is that when the factum of the document comes 
into question, it may be years afterwards, the 
documeQt_shall be proved by the evidence ot 
witnesses who have this to vouch for the trutli 
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cf *h rir evidence — fche consideration that not 
only do they now say that at the time when 
they were present they saw and witnessed the 
execution, but they are able to go on to say “I 
put my signature on the instrument at the 
time by way of saving then what I am saying 
now, namely, that it was executed and that I 
saw it ‘'executed.” [P 12G C 1] 

(c) Civil P. C., O. 41, R. 33— Appellate 
Court has power to make a decree in favour 
of non-appealing parties. 

It does coust.intlv occur where some people 
appeal and oth as do no: that the Court is put- 
in a position jf having to make impossible or 
contradictory or unworkable orders. Accord- 
ingly, it has been given power to make a decree 
in favour ot per.-.ous who have not even up* 
proacii .’d it. Pliis po\v<‘r may be exorcised bv 
'h ('i mt :n f .voiir - f any of the parties who 
lijii}' not have filed auv appeal or objection. 

CP 126 C 2] 

llemendra Kumar Das and Priya 
Nath Dutt — for Appellant. 

Govinda Chandra De Roy and Hiran 
Kumar Roy — for Respondent. 

Rankin, C. J. — In this case, the plain- 
tiff hroiiglit his suit ufion a mortgage 
bond. The Munsii decreed the suit for 
the full amount holding that the execu- 
tion ol the bond had been proved and 
holding also as regards defendant 2 (who 
was interested because subsequently to 
the mortgage bond ho had purchased a tin 
hut wliich was part of the mortgaged 
subjects) that the plaintiff’s claim pre- 
vailed against the claim of the defendant 
2. Defendant 2’s case was that he had 
purchased tlie tin hut not from the 
mortgagor but from another. However, 
the ^lunsif decreed the suit both as re- 
gards tlic tin hut and the land. So far 
us defendant 1 is concerned, he did not 
ai>poar at the trial to contest the suit. 
The contest was between the plaintiff 
and defendant 2 througliout. Defen- 
dant 2 appealed to the lower appel- 
late Court and the first ground he took 
was tliat this mortgage was invalid be- 
cause it had not been properly attested as 
required by law. On that issue, the 
learned Subordinate Judge of Dacca found 
for the appellant and held that the mort- 
gage bond was not attested as required 
by law. 

Now, when we come to look into the 
matter, we find that there are two people 
who are put forward as attesting wit- 
nesses. As to one, there can be no doubt 
at all because he was a person who was 
present at the time of the execution and 
who put his name down on the instru- 
ment to authenticate its execution. As 


regards the other, the position is this : 
that man was, in fact, the scribe or the 
person who wrote the document out. He 
put his name to a statement in the margin 
to the effect that he had read the docu- 
ment out to the executant and also that 
he had put in certain alterations at the 
executant’s desire. This statement he 
affirmed with his signature and it is 
reasonably clear that he put his signature 
down for that purpose before the docu- 
ment was executed at all. There is, how- 
ever, another part of the document on 
which the same man's signature appears. 
Underneath the word “scribe” the man 
has put his name. It is not a case where 
a person has put his name with the word 
“scribe” after it by \^ay of extra informa- 
tion. It is a case where the man has put 
his name under the heading “scribe.” 
The question is whether, in these circum- 
stances, this man is an attesting witness 
so as to satisfy the requirements of the 
law. The appellant says that the trial 
Court is to go into the evidence to find 
out from the oral evidence of the man if 
he is available — whether or not lie put 
his name down with the object of attest- 
ing the document. It is contended also 
that it does not matter for what purpose 
that signature was put down and that, as 
a matter of law, it is a good attestation. 

That contention is based upon certain 
cases of this Court. The first case that 
is relied upon is the case of Raj Narayan 
Ghose v. Abdur Rahim (l) Deing a deci- 
sion of Harrington, J. In that case, 
the document is not well described 
in the report ; but it is said that the 
plaintiff called a person who was described 
in the deed as the writer of the mortgage 
and the learned Judge said that lie was 
of opinion that a person who was present 
and witnessed the execution of the deed 
and whose name appeared on the docu- 
ment was a competent witness to prove 
the execution of the deed. In other words, 
he held that the person was a good 
attesting witness if ho was present and 
witnessed the execution and his name ap- 
peared on the document at all for what- 
ever purpose and in whatever manner. 
Whether the decision on the particular 
document before the Court was right or 
wrong, I have no materials before me 
to say. But it does appear to me that 
the learned Judge’s exposition of the law 
is somewhat too_\vide. The next 

(1) [1901] 5 C. W. N. 454. 
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relied upon is the cAse of Dinomoyee Debt 
V. Bon Behary Kapur (2). That was a 
case of a woman who executed a document 
by making her mark and underneath her 
mark was written her name “by the pen 
of so and so.” These words were written 
in the ordinary way of “bakalam” signa- 
ture as written in India, and the Court 
held that the person who wrote down the 
statement that the mark was the lady’s 
mark and the statement that her name 
was written by his pen was an attesting 
witness. That is a very different case 
from the present case and from the case 
before Harrington, J. and I have no doubt 
that that decision was perfectly right 
because the man had put his name down 
on tb© document by way of saying 
that the lady had executed in his pre- 
sence. The next case is the case of Jagan- 
nath Khan v. Bajrang Das (3). There 
again the document and the facts are not 
too clear. But it would seem that the 
name of the writer — the name of the wit- 
ness in question was put somehow upon 
the instrument but apparently only for 
the purpose of saying that he was the 
writer of the bond ; and the learned Judges 
there differing from certain decisions of 
the Allahabad and the Patna High Courts 
and proceeding upon the two cases which 
I have mentioned took the view that a 
person who was present and witnessed 
the execution of the deed and whose name 
appeared on the document though he was 
therein described merely as the writer of 
the deed was .a competent witness. 

Now, we have by recent legislation had 
a definition of “attested” given by Act 
27 of 1926 and that definition has been 
made retrospective by an Act of 1927. 
The definition is : 

‘attested, in relation to an instrument, means 
attested by two or more witnesses each of 
whom has seen the executant sign or affix his 
mark to the instrument, or has seen some 
other person sign the instrument in the pre- 
sence and by the direction of the executant or 
has received from the executant a personal 
acknowledgment of his signature or mark, or 
of the signature of such other person , and each 
of whom has signed the instrument in the 
presence of the executant ; but it shall not be 
that more than one of such witnesses 
shall have been present at the same time, and 

no particular form of attestation shall be 
necessary.” 

Now, the word “attested” is the word 
to be defined because that word when it 
i^used in the Statute with reference to 

(2) [19031 7 0. W. N. '160. 

(8) A. I. R. 1921 Cal. 208=48 Cal, 61. 


an instrument is iimIIv ;i s-hoitliairl ex- 
pression and the meaning of it is giver, 
at length in this Act — At-t 27 of 1220. 
The word ‘’attested” occurs iimI nierelv 
as the thing to l>o deline<l luit us a p tv* 
of the definition or exi^lunation aiul it 
remains, therefore, to en<jnir(‘ in cases 
such as the present, wlua is inoanl. by 
saying that a document lias'heeii attested 
or that its execution lias lieon attested. 
In ray judgment, the matter is reusonahly 
clear. A person may be a witness to the 
execution of a mortgage or a will'and’yet 
may not have written his name at the 
time by way of saying that he w’as a 
witness. It is quite clear that in India 
no formal attestation clause is necessarv. 
Ordinarily a string of signatures towards 
the end of an instrument or somewhere 
on the instrument without any explana- 
tion will be quite sufficient to show that 
the persons put their signatures l)y way 
of sayiug that they had seen the docu- 
ment executed or had received an acknow- 
ledgment. Again, the mere fact that a 
person is the scribe or that he puts the 
word “scribe” after his name will not,! 
in itself, show that he has not put his! 
signature on the document by way of' 
saying that he had seen the instrument! 
executed. Such a signature often occurs 
under the heading “witness” or, at least 
among a host of signatures put down 
without any explanation but obviously as 
the signatures of witnesses. The present 
case is not of that sort. The present case 
is where under the separate heading 
scribe” the man has put his name. The 
question is whether it is right to hold as 
a matter of law that, even although on 
the construction of the document the name 
is put alio intuitu . ; the fact that tlie 
name is on the document at all makes the 
man an attesting witness. 

In my judgment, any such proposition 
is erroneous. A man’s name may be put 
on the instrument by way of authenticat- 
ing a statement that the supposed testator 
did not execute. It may be put by way 
of professional advertisement to show 
that ho acted as the scribe or by way of 
showing that he acted as the scribe for 
other purposes than professional adver- 
tisement. It may be put down for 
authenticating a particular correction in 
the body of the deed. In all those cases, 
it seems to me wrong to say that be- 
cause the man’s signature is on the docu- 
ment at all disregarding the purpose for 
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of .heir evidence — the consideration that not 
only do they now say that at the time when 
liiey were present they saw and witnessed the 
execution, but they are able to go on to say “I 
put my signature on the instrument at the 
lime by way of saying then what I am saying 

iiow, namely, that it was executed and that I 

fcaw it executed.” rp -top, c 

(c) Civil P. C., O. 41, R. 33— Appellate 
Court has power to make a decree in favour 
or non-appealing parties. 

does constantly occur where some neoDle 

appeal and others do not that the Court is put- 
m a position of having to make impossible^ or 

orders. Aceord- 
mgly, It has been given power to make a decree 
in favour of persons who have not even ao- 

exorcised by 

h Cniiifi n f,'.vour..f anvof the parties who 

not have filed luy ap^^eal or objection. 
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Hemendra Kumar Das and Priya 
Nath Dutt for Appellant. 

Govinda Chandra De Roy and Hiran 

Kumar Roy for Respondent. 

tJtf ‘he plain- 

bontl The Munsif decreed the suit lor 
the tu 1 amount holding that the execu- 
tion of the bond had heen proved and 
holding also as regards defendant 2 (who 
was interested because subsequently to 
the mortgage bond he bad purchased a tin 
hut which was part of the mortgaged 
subjects) that the plaintiff's claim pre- 
vail^l against the claim of the defendant 
i>efendanfc 2 s case was that he had 
purchased the tin hut not from the 
mortgagor but from another. However, 
.he Munsif decreed the suit both as re- 
gards tlie tin hut and the land. So far 
as defendant 1 is concerned, , he did not 
appear at the trial to contest the suit. 
Ihe contest was between the plaintiff 
and defendant 2 throughout. Defen- 
dant 2 appealed to the lower appel- 
late Court and the first ground he took 
was that this mortgage was invalid be- 
cause It had not been properly attested as 
lequired by law. On that issue, the 
learned Subordinate Judge of Dacca found 
for the appellant and held that the mort- 

gage bond was not attested as required 
by law. ^ 

Now, when we come to look into the 
matter, we find that there are two people 
who are put forward as attesting wit- 
nesses As to one, there can be no doubt 
at all because he was a person who was 

present at the time of the execution and 

who put his name down on the instru- 
ment to authenticate its execution. As 
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regards the other, the position is this : 
that man was, in fact, the scribe or the 
person who wrote the document out. He 
put his name to a statement in the margin 
to the effect that he had read the docu- 
ment out to the executant and also that 
he had put in certain alterations at the 
e^cutant s desire. This statement he 
affirmed with his signature and it is 
reasonably clear that he put his signature 
down for that purpose before the docu- 
ment was executed at all. There is, how- 
ever, another part of the document on 
whicn the same man’s signature appears. 
Underneath the word "scribe’' the man 
nas put his name. It is not a case where 
a person has put his name with the word 
scribe after it by \^ay of extra informa- 
tion. It is a case where the man has put 
his name under the heading "scribe.” 
Ihe question is whether, in these circum- 
stances, this man is an attesting witness 
so as to satisfy the requirements of the 
hi-w. The appellant says that the trial 
Uourt IS to go into the evidence to find 
out from the oral evidence of the man if 
he IS available — whether or not he put 
his name down with the object of attest- 
ing the document. It is contended also 
that it does not matter for what purpose 
that signature was put dnvvn and that, as 
a matter of law, it is a good attestation. 

That contention is based upon certain 
cases of this Court. The first case that 
^ relied upon is the case of Raj Narayan 
Ghose V. Abdur Rahim (l) tfeing a deci- 
smn of Harrington, J. In that case 
the document is not well described 
m the report; but it is said that the 
plaintiff called a person who was described 
in the deed as the writer of the mortgage 
and the learned Judge said that he was 
of opinion that a person who was present 
and witnessed the execution of the deed 
and whose name appeared on the docu- 
ment was a competent witness to prove 
the execution of the deed. In other words, 
he held that the person was a good 
attesting witness if he was present and 
witnessed the execution and his name ap- 
peared on the document at all for what- 

wu** iQ whatever manner. 

Whether the decision on the particular 
document before the Court was right or 
wrong, I have no materials before mo 
to say. But it does appear to me that 
the learned Judge’s exposition of the law 
^^mgwhat t oo wid e. The next case 
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relied upon is the case of Dinomoyee Debi 
V. Bon Behary Kapur (2). That was a 
case of a woman who executed a document 
by making her mark and underneath her 
mark was written her name *‘by the pen 
of so and so.” These words were written 
in the ordinary way of “bakalam” signa- 
ture as written in India, and the Court 
held that the person who wrote down the 
statement that the mark was the lady’s 
mark and the statement that her name 
was written by his pen was an attesting 
witness. That is a very different case 
from the present case and from the case 
before Harrington, J. and I have no doubt 
that that decision was perfectly right 
because the man had put his name down 
on the document by way of saying 
that the lady had executed in his pre- 
sence. The next case is the case of Jagan- 
nath Kha7i v. Bajrang Das (3). There 
again the document and the facts are not 
too clear. But it would seem that the 
name of the writer — the name of the wit- 
ness in question was put somehow upon 
the instrument but apparently only for 
the purpose of saying that he was the 
writer of the bond ; and the learned Judges 
there differing from certain decisions of 
the Allahabad and the Patna High Courts 
and proceeding upon the two cases which 
I have mentioned took the view that a 
person who was present and witnessed 
the execution of the deed and whose name 
appeared on the document though he was 
therein described merely as the writer of 
the deed was^a competent witness. 

Now, we have by recent legislation had 
a definition of ''attested” given by Act 
97 of 1926 and that definition has been 
made retrospective by an Act of 1927. 
The definition is : 

attested, in relation to an in.^trument. means 
attested by two or more witnesses each of 
whom has seen the executant sign or affix his 
mark to the instrument, or has soon some 
other person sign the instrument in the pre- 
sence and by the direction of the executant or 
as received from the executant a personal 
acknowledgment of his signature or mark, or 
o ne signature of such other person, and each 
o whom has signed the instrument in the 
presence of the executant ; but it shall not be 
necessary that more than one of such witnesses 
snail ^ve been present at the same time, and 

Secestary.” ' attestation shall be 

Now thp word “attested” is the word 

to be defined because that word when it 
1 9 used in the Statute with reference to 

JJi) L1903] 7 C. W. N. '160. 

(8) A. I. R. 1921 Cal. 208=48 Cal. 61. 


an instrument is iv, illy u ^liorMian 1 ex- 
pression and the mcanin” it is ^ivor. 
at lengtli in this Act — 'At i 27 ut' 1220. 
The ^^old attested occur> ni>t ineixdy 
as the thing to he delined l)ul as ;i ]in-: 
of the definition or explanation an.i it 
remains, therefore, to eiuiuiif^ in u;is<h 
such as the present, what is meant ijy 
saying that a document lias'hcen attested 
or that its execution lias been attested. 
In my judgment, the matter is reasonably 
clear. A person may be a witness to tlie 
execution of a mortgage or a will'and'yet 
naa-y not have written his name at the 
time by way of saying that he was a 
witness. It is quite clear tliat in India 
no formal attestation clause is necessarv 
Ordinarily a string of signatures towards 
the end of an instrument or somewhere 
on the instrument without any explana- 
tion will be quite sufficient to show tliat 
the persons put their signatures by way 
of saying that they had seen tlie docu- 
ment executed or had received an acknow- 
ledgment. Again, the mere fact that a 

person is the scribe or that Jie puts the 

word scribe” after his name will not, 
in itself, show that he has not put his 
signature on the document by way ofi 
saying that he had seen tlie instiument! 
executed. Such a signature often occurs 
under the lieading “witness” or, at least! 
among a host of signatures put down! 
without any explanation but obviously as 
the signatures of witnesses. The present 
case is not of that sort. The present case 
19 where under the separate heading 
scribe” the man has put his name. The 
question is whether it is right to hold as 
a matter of law that, even although on 
the construction of the document the name 
IS put alio intuitu-, the fact that the 
name is on the document at all makes the 
man an attesting witness. 

In my judgment, any such proposition 
is eironeous. A man s name may be put 
on the instrument by way of authenticat- 
ing a statement that the supposed testator 
did not execute. It may be put by way 
of professional advertisement to show 
that he acted as the scribe or by way of 
showing that he acted as tjie scribe for 
other purposes than professional adver- 
tisement. It may be put down for 
authenticating a particular correction in 
the body of the deed. In all those cases, 
it seems to me wrong to say that be- 
cause the man’s signature is on the docu- 
ment at all disregarding the purpose for 
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wliich it is on the document and disi-e- 
gavding altogether what his sigoatuve is 
put to authenticate the man in question 
is an attesting witness. To take the 
orrlinary case, a man is an attesting wit- 
ness when he has seen the execution of 
the instrument and has put his name on 
the document by way of saying at the 
time that he has seen the execution of 
the document. To meet the cases where 
the execution is not seen but is acknow- 
ledged, this definition would have to he 
extended. The present is not such a case. 
The purpose of requiring an attesting 
witness would he entirely defeated hy 
any other rulp. The object is that when 
tlie factum of the ‘document comes into 
question it may be years afterwards the 
document shall he proved by the evi- 
dence of witnesses who have this to 
vouch for the truth of their evidence. I 
take again the ordinaiw case the consi- 
deration that not only do they now say 
that at the time when they were present 
[they saw and witnessed the execution, 

[but they are able to go on to say : 

' I pat my signatin'o on the instrunicnti at 
the ti mo by way of saying then wh.it i am 
'saying now, uaraely, that it was executed and 
'that I.saw it " executed 
Any other meaning to the word attes- 
tation ” reduces the whole purpose 
of this requirement to an absurdity . ft 
seems to me that the definition, if I may 
so ' call it, given by Act 27 of 1926 would 
be entirely perverted if the word “ at- 
tested ” which appears at the beginning 
of the definition is not correctly con- 
sidered. For these reasons, it appears 
to me that in this case the signature as 
a matter of construction is not capable of 
being read as an attestation at all. lu 
my opinion, therefore, the learned Sub* 
ordinate Judge, so far as defendant 2 the 
appellant before him was concerned, was 
right in dismissing the suit of the plain- 
tiff altogether. 

The only other question is whether or 
not the learned Judge of »the Court of 
appeal below was right, defendant 1 hav- 
ing done nothing to resist the decree of 
the first Court and ’bringing no appeal 
before him in dismissing the whole suit, 
that is, not only as against defendant 2 
but also as against defendant 1 the 
mortgagor. In my judgment, the learned 
.Judge had jurisdiction to do that by vir- 
tue of B. 33, O, 41, Civil P. O. It does 
-constantly occur where some people ap- 
peal and others do not that the Court is 


put in a position of having to make im- 
possible or contradictory or unworkable 
orders. Accordingly, it has been given 
power to make a decree in favour of per- 
sons who liave not even approached it. 
This power may he exercised by the 
Court in favour of any of the parties who 
may not have filed any appeal or objec- 
tion. The only question is whether the 
learned Jiulge exercised a proper discre- 
tion in dismissing this mortgage suit 
against defendant 1 on the ground of this 
technical defect as regards attestation. 
Upon the whole, it seems to me that in 
a case of this character the learned Judge 
would luive done well to confine himself 
to the case of defendant 2 and I think 
tliat this appeal ought to be allowed so 
far as regards the setting aside of the 
decree as against defendant • 1. 

It remains to consider in the present 
case another decision of this Court, 
namely, the decision in RaiVia 'Mohun v. 
Nripmulra Nath (4). fn that case, as 
in the present, the mortgagor at the time 
of registration admitted the execution of 
the inortgage-deetl and the Sub-Regis- 
trar by his signature and seal acknow- 
le.lged or asserted on the document that 
execution had been admitted by the 
mortgagor. Accordingly, in the 'case to 
which I am now referring, it was held 
that the Court would take judicial notice 
of that signature and seal and that the 
Sub-Registrar was a good attesting ^wit- 
ness as required by law. It appears to 
me that the learned Judges in that case 
may not have paid sufficient attention to 
the circumstance that by Act 27 of 1926 
and, indeed apart from that Act, it is 
necessary that each of the witnesses 
should have signed the instrument in the 
presence of the executant. It does not 
appear that there was any evidence be- 
fore the learned Judges that the Sub- 
Registrar had affixed his signature or 
seal in the presence of the mortgagor. 
But in the case before us now, it is quite 
clear that there is ’ no such evidence at 
all. In view of the fact that the instru- 
ment is an old one now, it seems un- 
reasonable that we should reopen the 
matter hy sending the case for further 
evidence. It has been suggested to us 
that the ordinary practice is for the Sub- 
Registrar to sign his statement in such 
cases in the presence of the mortgagor. 
Not only do I entertain considerable 

(i) A, I, R. 1928 Cal. 154. 
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doubt as to whether this is, in fact, the 
ordinary practice but I need hardly say, 
whether it is so or not, there is no evi- 
dence that it is a practice which has been 
followed in this case. I do not therefore, 
think that the present cise is complicated 
at all by any question as to what hap- 
pened at the time of the registration. 
Tn this, view, the appe.al succeeds so far 
as against the heirs of defendant 1 and 
the Munsif’s decree against the said 
defendant is restored. But the appeal 
must be dismissed with costs as agxinst 
defendant 2. It is quite clear thai the 
right of defendant 2 to the hut in ques- 
tion cannot be affected by the plainriff’s- 
<lecree against the heirs of defendant 1. 

Mukherji, J. — I agree. 

S.l.'r.k. Appeal partly alloivi\L 
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SUHRAWARDY AND GaRLICK, JJ. 

Dakeha Bala Dasya — Plaintiff — Ap- 
pellant. 

V. 

Raja Mondal Defendant — Respon- 

dent. 

Appeal No. 1762 of 1926, Decided on 
I3th August 1928, from appellate decree of 
Sub-Judge, Rajshahi, D^ 1st May 1926. 

^ Bengal Tenancy Act (8 of 1885) 
S. 128 (2) (d) — Interest of occupancy ratyat 
of a non-transferable holding is interest in 
immovable property and therefore bequeath- 
able — Such raiyat has as much right to 
bequeath as transfer as is not limited by the 
Act. 

The right of an occupancy raiyat in a non- 
transforable holding is a right in immovable 
property and not a mere persona] right and 
he has a right to transfer it. The right to 
bequeath is also one of the incidents of owner- 
ship; it cannot be taken away or restricted 
except by express enactment. Therefore, a 
raiyat holding a non-transferable holding has 
as much right to make a testamentary disposi- 
tion of the holding as he has to transfer its 
subject to the limitation mentioned in the 
Act. {Oase Laio considered). [P 12D C 1] 

Bireswar Bagchi—lor Appellant. 

Dwtjendra Krishna Dutt — for Res- 
poudenfc. 

Suhrawardy, J.— Thxa appeal arises 
out of a suit for recovery of bargah pro- 
duce for the years 1324 to 1327 against 
the under-raiyat. The plaintiff’s allega- 
tions are that the jama originally be- 
long^ to Alokemani Baishnabi who be- 
queathed It to the plaintiff’s husband 


Shama Charan by :i will of whicii pro- 
bate was duly taken. The plaintiff as 
successor of Shatna Charan thoreupon 
sued the defendant wlin is an undor- 
raiyat for rent. Tiie defend int denied 
the relation of landlord and tenant on the 
ground that neither the jilaintiff nor her 
husband was ever in possession of the 
jama. He also took exception to the 
quantity and the jxrioo of tlio bargah pro- 
duce claimed. The learnctl ^^utlsif who 
tried the suit overruled the defendant's 
objections except with regard to issue 2 
and gave the plaintiff a partial decree. 
The defe^ndant appealed and the learned 
Subordinate Judge in deciding the ques- 
tion as to whether the relation of land- 
lord and tenant existed between the 
p.u-ties raised the point as to wliether 
Alokemani as an occupancy raiyat had 
the right to make a will in favour of 
Shama Charan. Relying upon certain 
cases which we shall refer to later the 
Subordinate Judge has held that an oc- 
cupancy raiyat, as the law stands, is not 
competent to make a will and, therefore, 
the plaintiff has no right to the jama! 
The plaintiff has appealed and it is argued 
on his behalf firstly that the view taken 
by the lower Court is incorrect and 
secondly that the point not having been 
raised in the trial Court an opportunity 
should have been given to the plaintiff' to 
prove that by local usage and custom an 
occupancy raiyat has tfie right to make a 
will. 

With regard to the question whether 
an occupancy raiyat has the right to 
make a testamentary disposition the law 
seems to be in a fluid state. The point 
so far as the reports go was first seri- 
ously raised and discussed in Haridas 
V. Udoy Chandra (1) before Doss, J., 
sitting singly. The learned Judge held 
that an occupancy raiyat has the right 
to make a testamentary disposition as 
much as he has the right to make a gift 
or a transfer. There was a letters 
patent appeal from that decision, hue- 
the point now raised before us was not 
considered by the Bench hearing the 
letters patent appeal as the case was 
disposed of on a different point. The 
question next came up for consideration 
in Amulya Ratan Sircar v. Tarini Nath 
De (2) w here it was held that a non- 

(1) [1908] 12 C. W. N. 1086=8 C. L. J. 2^. 

- (2) [1915] 42 Cal. 264=21 C. L. J. 187=27 

I. O. 235=18 C. V7. N. 1290. 
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transferable occupancy holding could not 
be the subject of a valid testamentary 
disposition. This case was followed 
without further discussion in Kiinja Lai 
Boy V. Umesh Chandra Roij (3) in which 
one of the learned Judges expresse l the 
opinion that the law on the point w’as 
admittedly in unsatisfactory condition, 
but on the authorities as they then 
stooil, an occupancy right was not cap- 
able of being made tlie subject of testa- 
mentary disposition. The case of 
Aynuh/a Ratan Sircar v. Tarini Nath 
De (2J was again followed in (Jmesh 
Chandra JJutta v. Jeynath Das (4). 
There it was held that the testamentary 
disposition of a part of a non-transfer- 
able holding like that of the whole hold- 
ing was invalid though at the time the 
case was decided it was firmly establi- 
shed that a transfer of a portion of a noa~ 
transferable occupancy holding was valid 
even without the consent of the landlord. 


The basis of all these decision is tne 
ratio decidendi adopted in Amulya Ratan 
Sircars case and, therefore, we have to 
examine \vhether that decision can be 
said to be good law at the present day. 
In Haridas Banerji’s case Doss, J., 
held that gift and testamentary dis- 
position stood on the same footing. In 
AmuJya Ratan Sircar's case Mookerjee, 
J., observes that the Bengal Tenancy Act 
does not invest a raiyat holding a non- 
tnrnsferable occupancy right with the 
power to transfer his holding. But such 
transaction by the raiyat must be held 
to be operative against him and the per- 
sons claiming through him on the appli- 
cation of the principle of estoppel. The 
principle of estoppel does not apply to 
the case of a simple gift where there is 
no consideration and no representation to 
work estoppel. There can be no estoppel 
as against the heir-at-law as his right to 
the i^roperties and the operation of the 
bequest accrue at the same time, namely, 
on the death of the testator. On these 
considerations the learned Judge held in 
Amulya Ratan s case that an occupancy 
raiyat has no right to make a testamen- 
tary disposition. It should be noted 
that this case was decided shortly before 
the Full Bench case of Dayamoyi v. 
Annada Mohan Boy (5). In Behari Lai 


(3) 

(4) 

(5) 


fl914] 18 C. W. N. 1294=27 I. C. 352 
[1918] 22 C. W. N. 474=43 I. C 779 
[1915] 42 Oal. 172=20 C. L J 52- o 
I. 0. 61=18 0. W. N. 971 (F.B.). 
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Mookerjee, J. held that Dayamoyi's case 
has made such an alteration in the view 
of the law as to make gift of a non-brans- 
ferable occupancy holding valid except as 
against the landlord. But in that case 
the learned Judge adhered to his vie\^- 
that the case of a gift must be distingui- 
shed from that ot a testamentary disposi- 
tion in that in the latter case bequest 
was revocable up to the last moment of 
the life of the testator and that the mo- 
ment the bequest came into operation, if 
legal and valid, was the moment at which 
the right of the heir accrued by operation 
of law. In the Full Bench Case of 
Dayamoyi which dealt only with the 
question of transfer the deductions 
drawn by the learned Judges from the 
authorities were merely given in the 
form of propositions of law without dis- 
cussion of the grounds of the decision. 

It was there laid down that the transfer 
of the whole or part is operative against 
the raiyat where it is voluntary and also 
where it is involuntary, if the raiyat- 
with knowledge fails to have the s.^le set 
aside. As I have said, in the Full Bench 
case there is no discussion of law ; but 
it is evident that the rules laid down 
there were based on the application of 
the principle of estoppel and the doct- 
rine of derogation of grant by the gran- 
tor ; and also in cases of involuntary 
transfer, on the application of the doct- 
rine of waiver. 

The Full Bench case came up for con- 
sideration by a Special Bench the deci- 
sion of which must now be taken to have 
settled all points in controversy witli 
regard to the right of on occupancy raiyat 
to transfer or make a ijift or bequest. 

Up to the time of the Special Bench case 
of Chandra Benode Knndu v. Ala 
Bux (7), the question in controversy was 
as to whether the right of a raiyat in a 
non-transferable occupancy holding was a 
personal right or an interest in land If 
It was a personal right it could not be 
transferred under the law and, therefore, 
there could not be any question of estop- 
pel but strangely enough it is in the 
oases which held that the right of an oc- 
cupancy raiyat in his holding was not 
much distinguishable from a personal 

right th at the doctrine of estoppel was 
(G) [191^8] 45 Cal. 434=22 C. W, N. 210=41 
(7) A. I. R. 1921 Cal. 15=48 Cal. 184 (S.B)- 
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oinployed. In the Special Bench ease 
the same learned Judge who had 
decided Amulyaratans case and who was 
then the Acting Chief Justice in his 
elaborate iudgment, the result of a schol- 
arly research in the history and nature of 
the right of a raiyat apparently went 
back on his view which he had expressed 
in his previous decisions- On the ques- 
tion as to whether the right of an occu- 
pancy raiyat is a personal right or a right 
in immovable property the learned Acting 
Chief Justice held that whatever might 
have been the law earlier the occupancy 
raiyat enjoys under the Bengal Tenancy 
Act substantial right in the land and his 
interest cannot be appropriately described 
as rnerely a personal right or personal 
privilege. With regard to the application 
of the principles of estoppel and waiver 
the learned Chief Justice observed : 

“ There were manifest difficulties in the 
api^ication of all such doctrines because if the 
right of occupancy was purely personal right 
or personal privilege it is not easy to appre- 
ciate how it could in fact be made transferable 
by invoking the aid of one or other of those 
principles of law.” 

The result of that decision is that the 
right of an occupancy raiyat in a non- 
transferable holding is a right in immov- 
able property ; that if it was a personal 
right the application of the doctrine of 
estoppel and waiver would be inconsistent 
with the nature of the right and that if it 
is an interest in land the applications of 
those principles would be superfluous. The 
Special Bench case was considered by a 
Full Bench of the Patna High Court in 
Jugeshar Misra v. Nath Koeri (8) in 
which the learned Chief Justice of the 
Patna High Court following the Special 
Bench case of this Court negatived the 
application of the principles ef estoppel 
and waiver to transfers by an occupancy 
raiyat and held that the right of an occu- 
pancy raiyat in a holding was an interest 
in land and carried with it all the inci- 

ents of an immovable property. The 
oundation of the decision of Amulya 
tiatans case has accordingly, by subse- 
,auent decisions, been entirely cut away. 

as laid down in 

fhA ef Tenancy Act it appears that 

the statute does not pretend to lay down 

all the incidents of an occupancy right as 

was pointed ont in KripaSindhu Mukher- 

y. Annada Sundari Dehi 191 annrovo^ . 

11 A'qnVi? 317 (P.B.). 

w N. M3 (p;b r® 
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by the Special Bench. The preamble of 
the Act shows that it presumes to amend 
and consolidate the law relating to land- 
loi-d and tenant. It was tlicrefore beyond 
its scope to deal with the law as between 
the tenant and a third party. The Bengal 
Tenancy Act does not invest the occupancy 
raiyat with any particular right as against 
a^ third party nor does it take away any 
right which he may have under the gene- 
ral law. It was at one time argued that 
an occupancy raiyat has no right of trans- 
fer because the Bengal Tenancy Act 
though itexpressly mentions such right as 
existing in tenure-holders and raiyats at 
fixed rates does not refer to such right 
(right of transfer or testamentary disposi- 
tion) in occupancy raiyats ; and reliance 
was also placed on S. 178 (3) (d) \rliich 
prohibits a contract likely to take away 
the right of the raiyat to transfer or be- 
queath his holding in accordance witii 
local usage, as showing that the right of 
transfer or testation does not exist in a 
raiyat except in accordance with local us- 
age. This argument does not seem to be 
effective as it can be explained on the 
genenil principles of law. As in an ordi- 
nary lease there may be enforceable terms 
relating to restraint against alienation so 
m the case of an occupancy holding a 
raiyat may contract with his landlord 
not to transfer Iiis holding to any otie ex- 
cept the landlord. But the law invalida- 
tes a contract wliere the right to transfer 
or bequeatli is acquired by the raiyat in 
accordance with local custom or usage. 

The right of a raiyat in his holding has 
gradually improved according to the deci- 
sions of this Court and it must now be 
taken to be co-extensive with the riglit to 
any other immovable property. At one 
time his interest was supposed to be not 
heritable, subsequently it was held to be 
so. It was then again held to be non- 
transferable. It has subsequently been 
held that it is transferable except in so far 
as it is prohibited by the Bengal Tenancy 
Act namely, that it should not affect the 
interest of the landlord. Under the Ben- 
S®*! Tenancy Act the right to transfer and 
the right to bequeath are placed on the 
same footing as was admitted by Mooker- 
jee, J., in Amulya Natan s case. If the 
right of transfer is available to the raiyat 
by virtue of his interest being an interest 
in the land there can be no doubt that the 
right to bequeath must also be held avail- 
able to him. The right to bequeath is 
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one of the incidents of ownership and it 
cannot be taken away or restricted except 
by express enactment. The distinction 
that was originally made between the 
right of transfer and the right to bequeath 
was based on the application of the prin- 
ciple of estoppel. Since that has disap- 
peared there is nothing to support the dis- 
tinction as has been fairly conceded be- 
fore us by the learned advocate for the 
respondent. The absence of mention of a 
right in any enactment which does not 
deal completely with the law of immova- 
ble property as the Bengal Tenancy Act 
does not necessarily prove that the right 
does not exist. In the Special Bench case 
of Chandra Binode liundn v. Ala Bux 
(8) at p. 214 the learned Chief Justice re- 
marked : 

“ the fact that S. 20 makes the occupanev 
right heritable docs act refer to the ques- 
tion of transferibility does not consequently 
justify the inference tliat the legislature did 
not intend to make the occupancy right trans- 
ferable.” 

We adopt this passage verbatim by only 
altering the word “ transferable ’ into 

bequeathable." It is worthy of note 
that on the conclusions arrived at by the 
learned Chief Justice in the Special Bench 
case he expressly stated that it was not 
necessary to e.xamine the cases which 
dealt with voluntary transfer for value by 
an occupancy raiyat or with the power to 
make testamentary devise. There can be 
no doubt that if the cases with regard to 
bequest had come under scrutiny the 
Special Bench would have held that they 
were wrongly decided. 

I have given full consideration to the 
point raised before us and to the authori- 
ties bearing on it and have come to the 
conclusion that as the law now stands a 
raiyat holding a non-transferable holding 
has as much right to make a testamentary 
disposition of the holding as he has to 
transfer it subject of course to the limita- 
tion mentioned in the Bengal Tenancy 
Act. In this case we should not lose sight 
of the fact that the objection with regard 
to the validity of the bequest is not taken 
by the heir-'at-law but by an under-tenant. 
It is in evidence as remarked by the Mun- 
sif that Alakmani left two nephews as 
heirs one of whom was Shama Charan in 
whose favour the will was and the other 
was a witness to the will. In the view 
that we hav6 taken of the matter it is not 
necessary to consider the second point 
raised on behalf of the appellant. The 


result is that this appeal is allowed that 
the decree of the lower appellate Court is 
set aside and that of the Munsif restored 
with costs in all the Courts. 

Garlick, J. — I agree, 

m.n.,'r.k. Appeal allowed. 
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B. B. Ghose and Bose, JJ. 

Dwarkanath Mandal and another — 
Defendants — Appellants. 

V. 

Srujohinda Choitdhuri — Plaintiff — 
Respondent. 

Appeal No. 278 of 1926, Decided on 6th 
Juno 1928, from appellate decreeof 2nd 
Offg. Sub-Judge, Pabna, D/- 16tli Septem- 
ber 1925. 

(a) Landlord and Tenant — Partial dispos- 
session by landlord — Lands separately as- 
sessed — Abatement and not suspension of 
rent should be allowed. 

Where the lands demised are included in 
several schedules which are separately as- 
sessed, partial dispossession of the tenant 
from the tenure by the landlord does not 
entitle the tenant to total suspension of the 
vent. He can get only abatement thereof: 
A. I. R. 1925 P.C. 97 and A, I, R. 1927 Cal, 737, 

[P 131 C 2] 

^ (b) Bengal Public Demands Recovery 
Act (1919), S. 57 — Certificate Officer is not 
Court with special jurisdiction — His decision 
cannot operate as res judicata in a civil 
Court— Civil P. C., S. 11, 

A Certificate Officer, who is a mere agent for 
speedy and summary recovery of rents duo 
to an estate under the management of the 
Court of Wards and on whom certain powers 
o^f a civil Court have been conferred, is not a 
Court exercising special jurisdiction. And so 
any decision arrived at by a certificate officer 
cannot operate as res judicata ou any question 
raised in the civil Court : A.l.R. 1927 Cal. 421, 
Ref, [P 132 G 1,2] 

Atul Chandra Gupta and Bansori Lai 
Sarkar — for Appellants. 

Naresh Chandra Sen Gupta and Kri- 
shna Katnal Moitra — for Respondent. 

B. Ghose, J. This is an . appeal 
by the defendants 'which arises out of a 
suit for rent \^hich was dismissed by the 
Munsif, but ' an appeal by the plaintiff 
was decreed by the Subordinate Judge. 
The points which are urged on behalf of 
the appellants are three in number. The 
suit was for rent for the years 1326 to 
1330. With regard to the rent of 1326 
no decree has been made in favour of the 
plaintiff, as it was barred by limitatioD. 
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The facts which gave rise to the question 
ia controversy are these: 

The estate of the plaintiff was undar 
the management of the Court of Wards. 
The Manager of the Court of Wards ap- 
S)lied for a certificate to be filed to the 
Certificate Officer for rent alleged to he 
Oue on account of this tenure from the 
year 1326 to the year 1329 B. S. The 
certificate was filed. On the objection of 
the defendants made under S. 9, Public 
Demands Recovery Act 3 of 1919 (B.C.), 
the Certificate Officer cancelled the certi- 
ficate. The objection was that the rent 
was to be suspended on account of the 
defendants having been dispossessed at 
the instance of the plaintiff, of about 12 
bigbas of land. The tenure of the plain- 
tiff consists, wa are told, of about 100 
bigbas. The Certificate Officer apparently 
held that under the circumstances proved 
the landlord was not entitled bo receive 
any rent. The contention in the Court 
below was that on account of this decision 
of the Certificate Officer the plaintiff is 
pecluded from suing for rent for the period 
covered by the decision of the Certificate 
Officer, aud the same argument has been 
addressed before us which includes the 
rent for the years 1327 to 1329 B.S. The 
Subordinate Judge held that in the pre- 
sent case the Certificate Officer file.l the 
certificate without any jurisdiction an;l, 
therefore, his order must be treated as if 
non-existent. It is, however, argue I on 
•behalf of the appellants that the Subor- 
dinate Judge is wrong in his ocnclusion. 

It is submitte.l in the first place that 
the Certificate Officer took ccgnizance of 
the requisition for filing the certificate 
with jurisdiction, and he had also juris- 
diction to make the order cancelling the 
certificate. That being so his order sliould 
‘be treated as the order of a Court of spe- 
cial jurisdiction and as the order was 
made in the exercise of the jurisdiction 
•of that Court, that order should operate 
4X3 res judicata in the present case. A 
third point was urged that upen the facts 
found that the defendants had been de- 
prived of 12 bighas of the lands ccmpris- 

ang his tenure there should be total sus- 
pension of rent. 

Poiat raised as 
^ /• suspension of rent the 

bubordmate Judge found that in the 
pattah granted to the defendants the lands 
are include! m several schedules aud each 
schedule containing different plots of land 


was sep.ir.itely assossel. The lands of 
whicii the detculnts have Ix'on dis- 
possesse I are inclu lo 1 in one sche lule Uio 
rent for which was Rs. 3 od I per veir 
Upon that fin ling the Suhordinuo Ju 
catue to the conclusion that there' should 
l)e abatement of rent by tliat anomit, and 
bo gave a decree for tlia balance at’ the 
rate of Rs. 35-10-6. Tliis (inestion of sus- 
pension of rent has been elal))ratolv doilt 
with by me in the case of Snsif Kamur 
Biswii'i V. Jiajani K(cnta (1) where [ h i\-e 
ondeavoure! to examinetlie question from 
all points of view with reference to the 
decided cases, an I I do net propose to 
travel over the sime grounds. In tho 
present eise the ji^int appears to me to 
he covere I hy the decision of tho Jn licial 
Committee in tlie cise of Katijayanf. 
pehiy-Udeu Kumar Dai (2) although 
in this c.isethe rent was not fixed at .so 
much per bigha. It was fixed f >r each 
schedule separately; anl, therefore, it 
falls within that decision. I think, tliere- 
fore, that tlie learned Subordinate Judge 
is right in iiis view that tliere should be 
no suspension of rent in tliis cise but only 
abatement of rent as ordered by liim. 

Pile real question in controversy is 
whether the decision of t!ie Certificate 
Officer could operate as res iulicita or 
not in the present litigition. I'he learned 
advocate for tiie appellants relies upon a 
cise, in which the judgment wis delivered 
by me: Dwijapada Das v. Kaiipada De 
(3} in support of the contention that the 
judgment of the Certificite Office!- with 
whicli we are concernel was the judgment 
of a Court of special jurisdiction and is, 
therefore, binding upon the civil Court in 
this case. 

This le.ads us to the question as to whe- 
ther tho Certificite Officer is a’Court and 
secondly, it is a Court of special jurisdic- 
tion as CDiitemplated in the decision I 
have referred to and in all the cises cited 
in that judgment. Reference is m ide first 
to S. 57, Act 3 of 1913 (3. C.) where it is 
st.ated that the Certificate Officer shall be 
deemed to be a Court and any proceeding 
before him shall be deemed to be a civil 
proceeding within the meaning of S. 14, 
Dim. Act 1908. It is argued that this 
3%ows that the Certificate Officer shall be 
deemed to be a Court for all purposes and 
this position of the Certificate Officer is 

TlT A. 1. B. 1927 Cal. 737=55 Oal. 68J. ’ 

(2) A. I. R. 1925 P. O. 297=52 Gal. 417^52 I. 

A. 160 (P.O.). 

(3) A. I. R. 1927 Cal. 421. 
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not restricted to the matter referred to 
in S. 14, Lim, Act. The contention of the 
learned advocate for the respondent, on 
the other hand, is that no such construc- 
tion can be put on that section. He refers 
to S. 49 of the Act. Under S. 49 of the 
Act it is specially provided that every 
Collector, Certificate Officer and other 
officers acting under the Act shall have 
the power of a civil Court for the purpose 
of receiving evidence and so forth. It is 
contended, therefore, that certain powers 
of the civil Court have only been con- 
ferred on . the Certificate Officer and he 
cannot be deemed to be a Court. It seems 
to me that there is considerable force in 
this contention, many officers have been 
invested‘with the powers of a Court for 
different purposes; for instance a Regis- 
tering Officer exercises the powers of a 
Court for the purpose of summoning wit- 
nesses, taking evidence and so forth. In 
certain instances a Survey Officer has 
also been given that power. That does 
not necessarily make those officers a Court 
with special jurisdiction. 

In my view the Certificate Officer can- 
not in any circumstance be considered as 
a Court. He is the mere agent for speedy 
iand summary recovery of rents due to an 
estate under the management of the Court 
of Wards. (I deal at present merely witli 
the question of recovery of rent by the 
certificate procedure). The mere requisi- 
tion in a prescribed form by a person en- 
titled to recover rent enables the Certifi- 
cate Officer to file a certificate. This 
certificate may be challenged by the cer" 
tificate debtor by following a certain pro- 
cedure. If you call this officer a Court 
the procedure is contrary to all sense of 
justice and the rules universally followed 
by a Court, First comes the sentence and 
then the trial of the certificate debtor who 
comes and seeks for trial. That certainly 
cannot be the procedure of a Court of Jus- 
tice.Then again the Certificate Officer may 
cancel the certificate on various grounds 
which need not be such as - a judicial 
officer considers proper. For instance it 
appears from the judgment of the Munsif 
that in this case the Certificate Officer 
cancelled the certificate on a previous 
occasion relying upon the Commissioner’s 
letter containing certain directions to the 
manager in which he directed that re- 
quisition should be made for certificate 
only in cases where there would be no 
contest. 
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Now if it is held that the decision of 
the Certificate Officer cancelling the certi- 
ficate prevents the pliintiff from bringing 
a suit in the regular Court, could it be 
said that even in the case last mentioned 
a person who made the requisition for 
certificate shall be debarred from getting 
his rent by a suit in the civil Court ? I 
think not. Moreover it seems to me that 
the intention of the legislature was that 
the Certificate Officer should deal with 
such simple questions as to whether the 
certificate debtor was really in possession 
of the land for the rent of which the cer- 
tificate has been filed, or whether he haa 
actually paid the amount due. It could 
not possibly have been the intention of 
the legislature that the Certificate Officer 
who cannot be presumed to be a trained 
lawyer, should decide such complicated 
question as arose in this case, as to whe- 
ther there should be a suspension of the 
entire rent because the defendants had 
been dispossessed of a small area of the 
tenure. The question involved is one of 
considerable difficulty and there has been 
a number of authorities taking different 
views on different sets of facts. In that 
view, in my opinion, the judgment of the 
Certificate Officer cannot operate as res 
judicata as regards the suspension of rent- 
Another argument raised on behalf of the 
respondent is that power has been given 
to the certificate debtor to question the 
certificate in the civil Court, but no 
power has been given to the landlord when 
the certificate is cancelled to question the 
decision of the Certificate Officer in a 
civil Court, To say that the landlord 
must be bound by the order of the Certi- 
ficate Officer who cancels his certificate 
but the certificate debtor may question 
his decision by a reference to the civil 
Court would be essentially wrong. There 
is considerable force in this argument 
which is not met by the reply of the ap- 
pellants that the landlord chose his own 
tribunal and he must abide by its deci- 
sion, right or wrong; and he cannot make 
a grievance if he is prevented from going 
to the civil Court and question the deci- 
sion of the Certificate Officer. 

I hold, therefore, that the Certificate 
Officer not being a Court exercising spe- 
cial jurisdiction, any decision arrived at 
by him cannot operate as res judicata on 
any question raised in a civil Court. In 
that view it is unnecessary for me to dis- 
cuss the question whether the action of 
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the Certificate Officer in filing the certi- 
ficate ’Was ultra vires or not. 

This appeal is, therefore, dismissed 
■with costs. 

Bose, J. — I agree. 

m.n./r.k. Appeal dismissed. 
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Mitxer j. 

Sailaja Sunday'i Rai — Petitioner. 

V. 

Surja Kanta Choxidhnry and others — 
Opposite Parties. 

Civil Pule No. 572 of 1923, Decided on 
13th August 1928, from order of 1st Muu- 
siff, Habigange, D/- 11th February 1928. 

(a) Bengal Landlord and Tenant Procedure 
Act (8 of 1869), S. 52. 

A transferee from n 'tenant is entitled to 
make a deposit of the decretal amount for tho 
oon-paymont of which the tenant is liable to 
be ejected. 1 Marshall's Rep. 417; 7 Cal. 474; 
23 C. ir. N. 132, Rel. on. 42 Cal. 172 (F.B.), 
Ref. A, I, R, 1927 Cal. 752, T)iss, from, 

[P 134, C 1] 

(b) Interpretation of Statutes— Expropria- 
ting statute — Restriction on rights of person 
having interest in holding must be express 
or plainly implied. 

In order to affect tho rights of persons who 
have gob an interest in holding, so asto debar 
them from preventing tho total loss of tho 
holding, tho statute must either expressly or 
by plain implication say that thev are so de- 
barred. ■ [p 134 ^ c 2] 

Birendra Chandra Das and Bhagirath 
Chaiidra Das — for Petitioner. 

Satyendra Kissore Ghose and Beno- 
yendra Nath Palit — for Opposite Ptirties. 

Judgment.— This rule was obtained 
■by the petitioner who happens to be a 
mortgagee of a non-transferable occupancy 
holding tor the revision of an order by 
■which the Mansiff declined to allow her 
to make a deposit of the decretal amount 
under S. 62, Act 8 of 1869 which pre- 
vails in the district from which this case 
■comes. It appears that the opposite party 
4 held a mourashi occupancy holding 
under the opposite parties 1, 2 and 3 
tor a ^nsiderable length of time, that on 
rth December 1915 opposite party 4 
mortgaged a portion of the holding to the 
petitioner on executing a mortgage bond 
and taking a loan of a certain sum which 
ufterwards swelled into Rs. 329. Oppo- 
site party 4 not having paid the 
money be borrowed, the petitioner insti- 
tuted a suit on 6th December 1926 in the 


Court of the Munsitl at ITahiganj for en- 
forcing the dues under the mortgage and 
for realizing the sum of Rs. 329 After 
the institution of tlio mortgage suit o])po- 
site parties 1 to 3 brought a rent 
suit against oi)]>osito i)arly 4 for 
arrears of rent. The suit was decreed ox- 
parte un 1st February 1927. Tho decree 
directed that if the defendant did not pay 
Rs, 9-1-0 as rent for the year 1322 B. S. 
within fifteen days of tlio date of (ho 
decree, the defendant in that suit would 
be liable to be ejected from tho suit land. 
The petitioner states that on coming to 
know of this fact and of the decree for 
ejectment she applied on the 9th Febru- 
ary 1927 to be allowed to make the depo- 
sit and as a matter fact she actually 
deposited the sum of Rs. 9-1-0 in the Court 
on 16th February 1927. Her application 
to make the deposit was considered after 
several adjournments on tho 11th Febru- 
ary 1928 and the Munsiff held that she 
had no locus standi to make the deposit 
although the application was not contested 
by the defendant in the rent suit, that 
is, opposite party 4. For the revi- 
sion of that order this Rule was asked for 
and obtained and it is argued on belialf of 
the petitioner that the Munsiff had failed 
to exercise a jurisdiction vested in him by 
law in not allowing the petitioner to 
make the deposit under S. 52 and in decli- 
ning to entertain her application for tliat 
purpose. In support of this contention 
reliance has been placed on a very early 
decision reported in Saroda Proshad 
Roy v. Nobinchandra Dutt (l), where 
Norman, J. and Kemp, J. dealing with 
S. 78, Act 10 of 1859, the words 
of which section ai'e precisely simi- 
lar to the words of S. 52 of Act 8 of 1869, 
held that the avrear could be paid not 
only by the tenant but also by his trans- 
feree or by any other party interested in 
saving a forfeiture of the tenure. Reliance 
has also been placed on a decision of this 
Court in the case of Inder Pershad Singh 
V. Campbell (2) where it was assumed 
by Ramesh Chandra Mitter, J. and 
Maclean, J. that a deposit could be made 
not only by the touant but by a transferee 
from him or by a person who held under 
the tenant. At j). 478 of the Report the 
learned Judges said this : 

c>Tho mere fact that tlie plaintiff might have 
paid up the aniouD t of the decree against the 
Bhatowlia Factory, and thus saved the factory 

(1) [1864] 1 Marshall's Rep. 417=2 Hay. 5 

(2) [1881] 7 Cal. 471 = 8 C. L. R. 501. 
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and himself as its tenant from ejectment, is 
not enough. We are informed it was a decree 
for rent and for ejectment under S. o'2, Beng. 
Act 8 cf 1869 : but it may be that the decree 
was for a sum which the plaintiff could not 
reasonably bo expected to pay, considering that 
he would have no security for his pavment. 
The law' which allows any one interested in 
protecting a tenure from sale to pav up a 
decree, gives him full security in the shape of 
a right to take possesion of the tenure: but this 
is not the case under S. 52 of the same Act.” 


The next decision on which reliance 
lias been placed is a decision of Teunon,J. 
and Cuming. J- in the case cf Kali 
nishore Das v. Gopal i^am Shaha- (3), 
and the learned Judges there held 
that where in execution of a decree 
for rent the landlord decree-holder pro- 
posed to eject the tenant of a non- 
transferable holding under the provisions 
of S. 52, Bengal Act 8 of 1869, and to 
avoid the ejectment a third person claim- 
ing to he a transferee from the tenant 
sought to make the deposit provided for 
by tlie section he was entitled to make 
the deposit. In arriving at that decision 
the learned Judges referred to the Full 
Benchcaseof Dayavioiji jUianda Mohan 
(4) and the learned Judges held that 
having regard to the principles laid down 
in the case from Marshall's Reports to 
which I have referred and to the princi- 
ples of the decision in the Full Bench 
case in Dayamoyi v. Ananda Mohan (4), 
the transferee of a portion of a non-trans- 
ferable occupancy holding was entitled to 
make the deposit under R. 52. So the 
view of the law is that under S. 52 it is 
not the judgment-debtor alone but anyone 
who happened either to be a transferee 
from the judgment-debtor or a person who 
was otherwise interested in protecting the 
tenure from forfeiture, was entitled to 
make the deposit. 


This was the view of the law which 
obtained in this Court from the year 1864 
to the year 1927 when two of my 
learned brothers (Suhrawardy, J. and 
Mallik, J.) took a view contrary to the 
view taken in the cases to which I 
have referred. In that case the learned 
Judges held that there was nothing in 
Act 8 of 1869 which entitled the purcha- 
ser of a non-transferable occupancy hold- 
ing to make a deposit under S. 52 of the 
said Act in order to avoid ejectment of 
the tenant. Apart from authorities it 


(3j [1919^ 
(4) [1915: 


23 C, W. N. 132 = 49 I. G. 766. 

42 Cal. 172 = 20 C. L. J. 52 = 27 


I. C. 61 = 18 C. W. N. 971 (F.B.). 


becomes necessary to examine the Ian. 
guage of R. 52 wdiich runs as follows : — 

” Aliy person desiring to eject a raiyat or to 
cancel a lease on account of non-payment of 
arrears of rent, may sue for such ejectment or 
canceJment and for recovery of the arrear in 
the same action, or may adduce anv unexe- 
cuted decree for arrears of rent as evidence of 
the existence of such arrear in a suit for such 
ejectment or cancelmont. In all cases of such 
suits for the ejectment of a raiyat or the can- 
celment of a lease, the decree shall specify tho 
amount of the arrear, and if such amount to- 
gether \vith interest and costs of suit, be paid 
into Court within fifteen days from the date of 
the decree, execution shall be stayed.” 

The words “to be paid into Court within 
fifteen days’* do not impose any limitation 
as to the person by whom the payment is 
to be made and it has been argued on be- 
half of the petitioner that if under S. 62 
of Act 8 of 1869 any one interested in the 
protection of the under-tenure can put in 
the money for the purpose of preventing 
the sale there is no reason why any per- 
son other than the judgment-debtor who 
is interested in protecting the holding 
from forfeiture by the landlord is not en- 
titled to make a deposit. The language 
of the section itself does not suggest that 
the money must be paid by the judgment- 
debtor in the rent suit and by him alone. ' 
It has, however, been argued by Mr. Sat- 
yendra Kishore Ghose, who appears for 
the opposite party that the language of 
Ss. 46 and 47, Act 8 of 1869, suggests 
that there is also an implied prohibition 
in S. 52, for any person other than judg- 
ment-debtor to make the deposit in just 
as under Rs. 46 and 47, it is said, the 
judgment-debtor alone could make that 
payment, so also in S. 52, the payment 
could only be made by him. I do not 
think that would be the proper mode of 
the interpretation of the statute. 

In order to affect the rights of persons 
who have got interest in the holding, the 
statute must expressly say so, as it seems 
unreasonable as to why any one having an 
interest in the holding should be prohibi- 
ted under R. 52 unless the statute either 
expressly or by the plainest implication 
suggests a contrary construction. Besides,, 
looking to the facts of this particular case 
before me it would certainly be a great- 
hardship to the petitioner if for a decree 
for Es. 9-1-0 obtained in circumstances t 
have narrated, the tenant would be evic- 
ted from the holding w'hich had beeo' 
mortgaged to the petitioner for a laxge 
sum of Rs. 329 odd. Looking froia 
the common sense point of view the land- 
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lord certaialy is entitled to get tlie arrears 
of rent from his tenant and if a tenant 
chooses for his benefit to effect a transfer 
of a portion of his occupancy holding for 
a large sum, the interest of such a trans- 
feree ought not to be allowed to be affec- 
ted to his prejudice so long as the land- 
lord gets all his dues which is said to be 
recoverable from the tenant. There is 
undoubtedly the decision in the case of 
Banestcar Singh v. Abdxd Hassan (5), 
which supports the contention of the 
opposite party but having regard to the 
language of the statute and having regard 
to the fact that the earlier authorities 
applicable to the case and which are relied 
on on behalf of the petitioner have stood 
for more than half a century, I feel my- 
self reluctant to follow the last decision 
in the case. It is true, as I have said in 
another case that it cannot be said that 
the last word has been said on the sub- 
ject. I think the ends of justice will be 
met if the petitioner be allowed to make 
the deposit. The order of the Munsiff is, 
therefore, set aside and he is directed to 
receive the deposit which has been made 
by the petitioner. The Buie is made 
absolute. There will be no order as to 
costs. 

M.N./r.K. Rule made absolute. 

(5) A. I. R. 1927 Cal~ 752. 
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B. B. Ghose and Cammiade, JJ. 

Moosa Soleman Salekji and others — 
Appellants. 

v. 

Secretary of State — Respondent. 

In the matter of an application in Ap- 
peal No. 340 of 1927, Decided on 2nd De- 
cember 1927, from original decree of 
Dist. Judge. 

Court-fees Act (7 of 1870). S. 17— Matter 
for consideration in a number of appeals 
same and parties same— Appeals may be 
consolidated into one appeal but Court-fees 
must be peid separately for each accordins 
to the provisions of the Acts 

There is no objection to consolidatng a 
number of appeals in the exercise of the in- 
herent jurisdiction of the Court, if the matter 
or consideration in a number of appeals is 
the same and the parties are the same. But it 
js another matter when it is sought to invoke 
t e aid of S. 17, Court-fees Act, on the allega- 
tion that the memorandum of appeal in each 
of these cases should be consolidated into one 
memorandum of appeal and treated as if it was 


one moinorandvim for a singlo The 

appeals Jii.iy be conPoli«iat,i-(l for the pinpose of 
hearing tlioin l)ut. Louit-foos must bo paid 
separately for each a'-eordiny to rh ■ provisions 
of the Uoiut-foes Act ; 2 d C<ii. 1 10. Kx/)!. 

lP i3r, c 0 IJ 

Biipendra Kionur (iho'^r — for 
tioners. 

Senior Goverjnnent Pleader — for Res- 
pondent. 

Judgment. — This is an iipj>lic;ition 
made on .behalf of the appellants who 
filed four appeals against the decision of 
the District Judge in four land acquisi- 
tion matters relating to the compensation 
awarded for acquisition of four plots of 
land. The appellants are the same and 
the respondent is the Secretary of State 
in all the cases. Althougii tlie lands were 
in possession of different tenants, they 
are no parties to these appeals. The ap- 
plication on behalf of the appellants is 
that all the four appeals may he consoli- 
dated and, in effect, the prayer is that the 
memoranda of appeals in all these cases 
should be considered as one memorandum 
of appeal ; after having done that, to 
apply S. 17, Court-fees Act, and to 
allow them to pay Court-fees on the con- 
solidated value of all the four appeals 
instead of paying Court-fees for each ap- 
peal separately, as they arc bound to do 
under ordinary circumstances. In sup- 
port of the a]>plication, the learned vakil 
for the petitioners referred to the case of 
Kashi Prosad Singh v. Secretary of 
State (i). Tlie last paragrapli of the head 
note to the re))ort app.irently supports 
the contention of the petitioners : ‘hut as 
the learned Government Pleader has 
drawn our attention to the reasoning in 
the judgment if seems to us that the 
learned Judge did not accept tiie conten- 
tion of the counsel on behalf of the ap- 
pellant x^etitioners in that case that they 
should be required to pay Court-fees on 
tlie consolidated value of all these appeals 
-■^t p. 147 the learned Judges make the 
following observation. 

“There seems to be no reason in’ principle 
why we shonM not in these cases make an 
order consolidating them, so as to enable the 
appellants to have anv benefit to which they 
maj be entitled under S. 17, coupled with the 
proviso of .-Vri. 1, Sch. 1, to which wo have 
already referred. S. 17 declares that, if there 
arc distinct subjects involved in a plaint or in 
an appeal, the Coiirt-fee payble was to be cal- 
culated on the aggregate amount of the fees 
to which the plaints or memorandum of ap- 
peal in suits embracing separately each of 
such subjects would b e liable un der th is Act ♦ 

(1) [1902] 29 Cal. 1407 
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Mr. Donogh on bohalf of tho appellants con- 
tends that the subjoct-rnatter of these diflerent 
references are practically one and the samo. 
'Ne are not prepared to pi%-o effect to that 
contention. The plots are di fferent ; tliov are 
occupied by different tenants ; tho references 
were separate, and no application was made in 
the Court beloNv for consolidation. Tho applica- 
tion to tho Subordinate Judge was simplv for 
the purpose of treating tho cases as similar in 
their nature, and, therefore, we think that wo 
ought not to treat them as all referring to one 

subject-matter. So far wo are at one with tUa 
learned Government Pleader 
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balance of the Court-fees due on or beforQ 
Monday, 5tb December next. There will 
be no order as to costs of this hearing. 

Det the pipers be sent down to the 
office without delay. 

A-L. R.K. Order accordingly. 
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Mukerji and Bose, JJ. 


These observations clearly support the 
contention of tlio Senior Government 
p eader in the jiresent case. There is nc 
'Objection to consolidating a number of 
appeals in the e.xercise of the inherent 
jurisdiction of the Court, if the matter for 
consideration in a number of appeals is 
the same and tho parties are the same. 
Dut It IS another matter wlien it is 
.sought to invoke the aid of S. 17, Court- 
lees Act. on the allegation that the 

memorandum of appeal in each of these 

itour cases should he consolidated into one 
imemoranduin of appeal and treated as if 
It was one memorandum embracing two 
or more distinct subjects. That, in our 
opinion, It 13 diSicult to hold and the 
learned Judges in the case referred to did 
not hold It to be so. The learned Judges in 

the couclucUog portion of the judgment 
expressed their order in that appeal in 

tlie following terms. 

direct that the appeals bs 

appeals under S. 17, Court-fees Act, subject 
to the limitation under Art. 1, Sob. 1 of the 
Act, namely, Rs. 3000.” 

e .are unable to follow why the 

learned Judges referred to S. 17, Court- 

tees Act, in this connexion. The question 
as to the maximum amount of Court-fees 
payable does not arise in the case before 
us. So far as the judgment 'goes, the 
l^arnod Judges were of opinion that S. 

could not be invoked in aid of the 
petitioners in such a case as this. We 
are also of opinion that we are unable to 
treat the memorandum in each of these 
appeals as one memorandum for a single 
appeal. The appeals may be consolidated 
for the purpose of hearing them but 
Court-fees must be paid separately 
each according to the provisions of 
Court-fees Act. The petitioners hai 
paid the proper Court-fees for two . 
these appeals ; with regard to the oth< 
two, the deficit Court-fees have not be€ 
paid. We allow them time to pay 


Hamau//rt— Plaintiff— Appellant. 

V. 

ICarini 13ux and others — Defendants — 
Respondents. 

Appeal No. 1032 of 1926, Decided on 
6th July 1928, from appellate decree of 
First Sub-Judge, Dacca, D/- 7th Decem- 
ber 1925. 

_ Mahomedan Law — Pre-emption—- Invoca- 
Imn of witnesses is absolutely necessary in 
the second demand if it has not been done in 
the first. 

In a case of pre-emption under Mahomedan 
kaw in order to dispense with the necessity of 
Talad-i-Ishhad tho Talab-i-Mowasibat must bo 
accompanied by the formality that is pre- 
scribed under the Mahomedan law as to the 
invoking of witnesses. .If this invocation of 
witnesso.s has boon done in the first demand 
no second demand would bo necessary, other- 
wise the second demand is absolutely neces- 
sary. 4 B. L. R. A, C. 171 and 8 B. L. R. 455 
I?*-’/- [P 137 C 1] 

Nagendra Nath Bose — for Appellant. 

Hiralal Ganguli — for Respondents. 

Judgment. — This appeal has arisen 
out of a suit to enforce the right of pre* 
emption. Defendant 1 who is the brother 
of the plaintiff was the vendor ^ind the 
other defendants, namely, defendants 2 to 5 
the vendees. The Courts below have dis- 
missed the suit on the ground that the 
second demand, namely, the Talabi-i- 
ishhad has not been satisfactorily proved. 
So far as this finding is concerned it is a 
finding of fact. But then it has been 
argued on behalf of the plaintiff-appelUnt 
that inasmuch as tho Talab-i-mowasibat 
was duly proved and it was accompanied 
by the requisite formalities and was made 
in the presence of witnesses, the necessity 
for a second demand of Talabi-i-ishhad 
has been dispensed with. Now the pre- 
cise question as to the circumstances 
under whieh the first demand would be 
sufficient has been considered in a very 
lecent case of this Court namely to which 
decision one of us was a party and which 
IS about to be reported. It has been held 
in that case on a considerart-ion of the 
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authorities that iu order to dispense with 
the necessity of Talabi-i-ishhad the Talab- 
i-mowasibat must be accompanied by the 
formality that is prescribed under the 
Mahomedan law as to the invoking of 
[Witnesses. It has been held in that case 
jthat if this invocation of witnesses has 
been done in the first demand no second 
demand would be necessary. It has thus 
'been said in that case : 

“Tho right is strict issimi juris aud failure 
to perform tho demands in accordance with 
tho uirdmoiits of tho law would 

defeat the plaintiff's claim.” 

The invoking of witnesses, as far as may 
be gathered from the authorities, is no 
mere matter of form; it imparts to the 
demand a solemnity clothed in which tlie 
demand becomes not a casual one but ou 
the other hand assumes the nature of a 
serious transaction. No particular form 
of words is necessary for the invocation of 
witnesses, but the claimant in the pre- 
sence of witnesses must say to the follow- 
ing effect : 

‘ Such a person bought such a property 
fsufficiently indicating the .same) of which I 
ana the Shaft ; I have already claimed my 
right of Shafia and now again claim it, be 
therefore witness thereof.” (Ameer Ali on 
Mahomedan Law. 4th Edition, Vol. II, p. 72.) 

The last word or words to that effect 
must be said even where the two demands 
jare combined into one. The importance of 
this invocation as an essential part of the 
ceremony has been impliedly recognized 
jin several cases amongst which reference 
may be made to Jadu Singh v. Raj 
Kumar (l); Ramdular Misser v. Jhumack 

Lai (2). 

Upon the findings of the two Courts 
below and indeed upon the evidence on 
iihe record there is nothing to suggest 
that this invocation of witnesses accom- 
panied the Talab-i-mowasibat. Under 
these circumstances the second demand 
was absolutely necessary. 

The appellant’s contention therefore in 
our opinion fails and the appeal must be 
dismissed with costs. 

Ap peal dia m ias e d. 

B. L. R. A. C. 171=13 W. R. 177. 
B. L. R. 455=17 W. R. 265. 
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BaCKLAND, J. 

J. Co^0H”AppUcant. 


Bipin Behari Sadkhan 
Party. 

Misc, Appln., Decided on 


— Opposite 
19—7—1927. 


Calcutta Municipal Act (1923). S. 47 and 
Sch. 2, Part 1 (lii) — Corrupt practice — Conni- 
vance of candidate or agent in procuring ap- 
plication material — Connivance involves 
some degree of knowledge on their part — 
Section need not be construed strictly. 

candidate and his agent iiad no reason to 
believe that there was any iinposiure actlie 
time when voters came forward to a|)[)lY fur 
voting papers in the uamo of persons who were 
afterwards proved to bo dead. \Vhon tho rival 
candidate challouged their idontitv, the can- 
didate merely stood by aud the agent identified 
tho voters. 

Held ; that there was no corrupt practice bv 
either the candidate or his agent, whose conni- 
vance in procuring the application is material, 
and some degree of knowledge of tho truth on 
thoir part must bo proved iu order to establish 
connivauce. The section need not bo construed 
strictly. [1* i3j c 2 ] 

Surita, Pankridge and 5. N. Bancrjee 
— for Applicant. 

S. C. Bose and Langford James — for 
Opposite Party. 

Judgment. — This is an application 
made on behalf of Mr. Immanuel Jacob 
Cohen who was a candidate for election 
to the Corporation of Calcutta at the last 
general election for an order that the 
election of his successful rival, Bipin Be- 
hary Sadkhan, as councillor for the non- 
MahomeJan constituency of ward 13 on 
16th March 1927, be declared null and 
void. 

The application is made under Ss. 46, 
47 and Sell. 2, Part 1, Sub-S. 3, Calcutta 
Municipal Act of 1923. S. 43 provides 
that if the validity of any election is 
questioned by reason of the commission 
of any corrupt practice by a candidate or 
his agent any person enrolled in the elec- 
toral roll may at any time within a spe- 
cified period apply to the High Court. 
Under S. 47 if the High Court is of opi- 
nion that any corrupt practice specified 
in Part 1, Sell. 2, has been committed the 
election of the returned candidate shall 
be void. Sch. 2, Part. 1 (iii) provides 
that the procuring or abetting or attempt- 
ing to procure by a candidate or bis agent 
or by any other person with the conni- 
vance of the candidate or his agent, the 
application by a person for a voting paper 
in the name of any other person whether 
living or dead is a corrupt practice. 

In his petition the applicant has made 
the charges, but for the purpose of tho 
hearing, which the nature of the case re- 
quires should be decided upon oral evi- 
dence, the charges have been limited to 
three The first is that one Lachman Tora 
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whose name appeared as voter No. 1255 
OQ the electoral roll at the time of the 
election, was dead ; that somebody else 
appeared at the polling both representing 
himself to be Lachman Tora, and was 
identihed by the agent of the successful 
candidate as Lachman Tora though Mr. 
Cohen challenged his identity, while 
Sadhukhan was present and allowed the 
imposter so to be identified. 

The second charge is with reference to 
a voter of the name of Jasoda Lai Eoy No. 
1181. Pie too, it is cliarged, had died prior 
to the date of the election, and it is stated 
in the petition that with reference to him 
also the same occurred. 

The third charge is that, among others, 
thirteen specified persons were out of 
Calcutta but that they were personated 
and the polling agent of the successful 
candidate identified them although the 
identity of eacli was challenged by Mr. 
Cohen. Though thirteen names are given, 
this item of charge has been limited at 
the hearing to the case of Sadhu Charan 
Pal, Voter No. 1156, the second on the list, 
who, Mr. Cohen says, was very well 
kno\Nn to him for a long time and was out 
of Calcutta on the day in question. 

In answer a number of affidavits have 
been filed by Bipin Behary Sadhukhan and 
by others to whom the third of these 
charges relate. As regards Stadhu Charan 
Pal the affidas'it is that of Radhanath 
Sett, his nephew, who asserts that his 
uncle was in Calcutta on the day of the 
election. 

The parties have been cross-examined 
on their affidavits and in canvassing 
voters their procedure was much the 
same, but with different results. Mr. 
Cohen says that before the election he 
went round to a large number of the elec- 
tors canvassing their votes in the manner 
which is usual in contested elections, and 
on calling at the shops where these two 
persons Lachman Tora and Jasoda Lai Roy 
were supposed to carry on business he 
was informed that they were dead. In 
the list which he had with him he made 
a note that they were dead, and accord- 
ingly prepared himself on the day of the 
election to challenge any votes that it 

might be attempted to record on their 
behalf. 

Sadhukhan says that he was a member 
of the last previously elected body of 
Municipal Commissioners, and as such he 
was one of the Market Committee, It was 


his duty frequently to make tours of the 
Municipal market and in that capacity he 
became well acquainted with this indivi- 
dual by sight but not by name, who, 
when lie enquired of him with special 
reference to this election, announced that- 
his name was Lachman Tora. 

The evidence with regard to Jasoda Lai 
Boy is much the same except that Sadhu- 
khan does not say that he knew the man 
by sight before hand. 

Consequently we have it that on one 
side on enquiry at the voter’s places of 
business one candidate was told that they 
were dead while the other candidate was 
given to believe that they were alive and 
would vote in his favour. I may say at 
once that I see no reason to doubt either 
of these two stories. There is nothing 
on the record to show, or from which it 
can be inferred, that prior to the date of 
the actual election anybody communi- 
cated either to Sadhukhan or to his agent 
that the voters in question were dead* 
That they both in fact were dead at the 
time of the election is common ground* 
Subsequently Sadhukhan made enquiries 
and ascertained this, but that does not 
affect the matter. 

On the day of the election at the poll- 
ling booth where these persons were re- 
quired to vote, two persons came and 
asked for voting papers in the name of 
Lachman Tora and Jasoda Lai Boy res- 
pectively. According to the evidence Mr. 
Cohen challenged them. They were identi- 
fied by Sadhukhan’s agent N. K. Butt. It 
is of no consequence whether Sadhukhan 
also participated in the identification or 
not, in any case he was present and saw 
what happened. Mr. Cohen spoke up and 
on each occasion when the application of 
a voting paper was made informed the 
presiding officer that the two alleged 
voteis were dead. There lies before me 
with regard to the votes, of these persons- 
a printed form headed 'list of challenged 
votes. It contains the name of the voter 
and the name of the identifier- Then 
follows the order of the presiding ofificer 
in the words questioned and allowed*^ 
signed J. B. Ganguli, who was the presi- 
ding officer on the day in question. At 
the foot is a printed form in the following 
terms : 

^ hereby declare and undertake to prove^ 
the person applying for ballot paper under 
elector.al roll serial no. has committed the 
offence of personation,'* 
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This is signed in each case by Mr. Cohen 
himself and the Fenwick Bazar polling 
station, Booth No. 3 is specified. 

Mr. Cohen said that the jiresiding 
officer simply enquired of the alleged voter 
what his name was. But as Sadhukhan 
would be more interested in giving the 
fullest possible account of wliat occurred 
t questioned him myself and he said that 
what happened was that the presiding 
officer asked of each of these persons who 
they were. They gave their name as being 
those of the alleged voters. Tlie presid- 
ing officer pointed out to them that Mr. 
Cohen challenged them and cautioned 
them that he said that the persons whom 
they professed to be were dead. They re- 
ass3rted that they were the persons wliom 
they professed to he. The pi’esiding officer 
warned them of the risks they ran if they 
did not tell the truth. They repeated 
their assertions and they were allowed to 
vote. 

As regards Sadhu Charan Pal nothing 
need be said for there is nothing in any 
way to connect Sadhukhan with the alleged 
impersonation other than the formal 
identification by his agent. It may be 
that this case could have been carried 
further but on the evidence I cannot hold 
that A. K. Dutt knew that the voter was 
not Sadhu Charan Pal even should I hold 
that Radhanath Sett is not to be believed. 

The question is whether on theevidence 
there has been a corrupt practice by Mr. 
Sadhukhan or by his agent. This depends 
upon the meaning of the section which 
defines the offence of personation. The 
section is somewhat difficult to construe. 
There must be an application by some 
person for the voting paper. That is the 
basis from whicli the rest proceeds. It is 
corrupt practice if that application is 
made in the name of a dead person and if 
the application is procured or abetted or 
attempted to be procured by a candidate 
or his agent or by any other person with 
the connivance of the candidate or his 
agent. If the words 

by any other person with the connivance of 
a candidate ” 

refer to the impostor himself, then the 
words, applying them to this case, refer 
to an application by an impostor, attemp- 
ted to be procured by the impostor with 
the connivance of the candidate or his 
agent, which is not a, very intelligible 
solution of the meaning of the section- 
in that view it is argued that I am not 


concerned with llu' word I 

do not tiiinlc it is necessary striirtly (o 
construe the section and it imv !)(' as- 
sumed that connivance of tlie candidate or 

his agent is material Conni\ance in mv 


judgment necessarily involves soniedo-rec 
of knowledge on the part ol tiu: can.lidaie 
or his agent- Tlie meaning of the word 
connivance according to Murray's Oxtoid 
Dictionary is 


‘ tho action of winking at, ov.n loukiug (.r 
ignoring an offence, fault etc. often onpl > oi;.: 
secret sympathy or approval, tacit pininission 
or sanction ; encouragement by forl)o.i ri n g to 
condemn. ” 


.Ml these meanings in my opinion in- 
volve in some degree at least knowledge 
on the part of the jierson guilty of con- 
nivance. It has been argued — tliat even 
if Sadhukhan or his agent had reason to 
believe that there was no imposture at 
the time when the voters came forward, 
he nevertheless by standing by, and, in 
the case of the agent, by identifying the 
voters when Mr. Cohen Iiad challenged 
them, connived at the imposture. I can- 
not take that view for that would involve 
that their belief should change upon Mr. 
Cohen challenging the identity of the 
voters. It is, I agree, a suspicious cir- 
cumstance that N. K. Dutt, the agent, has 
made no affidavit in tliis case. But never- 
theless taking the view that I liave ex- 
ppssed, in order to bring SadliuUhan orl 
his agent witliin the section, I fnust came' 
to a finding that either he or Jiis agent! 
knew of the imposture or at least had’ 
reason to believe that there was impos- 
ture. It is therefore immaterial that' 
N. K. Dutt iias made no affidavit, for 
there is no evidence upon wliich I could 
find that as a fact, or from which I should 
be justified in drawing such an inference. 
The application therefore must fail 

Before [ part with the case, I desire 
to make some observations, both gener- 
ally and as affecting the question of costs. 
Certain very definite facts have emerged- 
It has been established, first, tliat there 
wore dead men on tlie register of voters, 
secondly, that there were impostors at 
the municipal election, and that such 
impostors voted as representing tlie dead 
men whose names were on the register. 
Thirdly it emerges from the evidence that 
the enquiry by the presiding officer was 
of the most perfunctory nature. Tliat this 
was any thing more than a brief interro- 
gation is not the case, though there was 
a statement by a responsible person, name- 
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ly, Mr. Cohen that this voter himself was 
dead a statement wliich he further more 
supported by signing at the foot of the 
list of challenged votes that he undertook 
to prove that the person applying for the 
ballot paper had c^mmitteil the oflence of 
personation. Further though the list of 
challenged votes contains a printed form 
at foot, wliich suggests from the mere fact 
of its existence in print that theotYenceis 

by no means a rare one, and though the 

warned these persons that 
if they were not telling the truth tliey 
would l>e punished, so far as I have heard 
in the course of this case nothing further 
has occurred. These things have undoub- 
tedU been established in the course of this 
case. It would be for the present purpose 
)ut unprotitable speculation to enquire to 
wbat extent this prevails in municipal 
elections in Calcuttv But on the evi- 
dence before me there is nothing to show 
that any serious attempt is made to pre- 
vent it. Whether any and wliat proceed- 
ings can be taken against impostures it is 
not ruy duty to enquire, nor is it my duty 
to say whetlier these abuses are due to 
defects in the law or to defects in the 
conduct of tlie municipal election- But 
so far as the applicant has made it clear 
that sucii impostures can and do take 
place, and can, it would appear, be achieved 
With comparative case, he has in ray 
opinion rendered a considerable service to 
the public- This is a matter which I 
piopose to take into consideration on the 
question of costs. In his evidence he has 
been moderate in his statement of facts, 
he has conQned himself to such facts as 
came to his knowledge, and made no at- 
tempt to stress them for the purpose of 
pressing his case. His error has been in 
taking a mistaken view as to the know- 
ledge of his successful rival. 

Having regard to these matters and 
having regard to the public service which 
the applicant has undoubtedly, in my 
opinion, performed by bringing these 
abuses to light, in my opinion and judg- 
ment he should not be mulcted iu the 
costs of this application, and though it 
must fail I make no order as to costs. 

M.n./r.k. Application disjnissed 
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B. B. Ghose and Bose, JJ. 

Dalihuldi Defendant — ‘Appellant. 

V. 

Bakshi Bepari and others — Plaintiffs — 

Respondents. 

Appeal No. 397 of 1927, Decided on 1st 
'Tune 1928, from appellate order of Offg. 
Sub-Judge, Barisal, D,'- 16th May 1927. 

Bengal Tenancy Act, S. 66 (3) — Decree 
directing to pay within specified time — Ex* 
^nsion of time is not one under S. 66 (3), 
Ben. Ten. Act — No appeal lies from such 
order Only revision can set it right — Civil 
P. C., Ss. 47 and 115. 

When a decree is drawn up directing the 
judgment-debtor to pay the decretal amount 
within a specified time, the extension of time 
would not be an order under S. 6G (3), Ben. 
Ten. Act. It is an order varying the terms of 
the decree which the Court has no jurisdiction 
to vary. 

Whore the Court varies the terms of a decree 
by extending time which ho has no jurisdic- 
tion to do, there is no appeal from that order 
but it can only bo sot right by an applieation 
for revision: 2G Cal. 63D, Dist. [P 141 C 1] 

Jitendra Nath Sanyal — for Appellant. 

Gunada Charan Sen and Prasanna 
Blmsan Gupta — for Respondents. 

B. B. Ghose, J . — This is a case arising 
out of an order passed by the Munsif 
under S. 66 (3), Ben. Tea. Act. A decree 
was made in a suit brought by the res- 
pondents for rent and ejectment of an 
under-raiyat. Under sub-S. (2), S. 66 
of the Act a decree was passed in favour 
of the plaintiffs specifying the amount of 
the decree and the interest due. Under 
the second part of that sub-section it 
seems to me that it is not necessary to 
specify anything with reference to the 
execution of the decree, because tho law 
provides that the decree should not be 
executed if the amount of the decree and 

the costs of the suit are paid into Court 

^ re-opening day, 

if the Court is closed on the fifteenth day. 

Under sub-S. (3) the Court may for spe- 
cial reasons extend the period of 15 days. 
The Munsif extended the time. On 
appeal to the Subordinate Judge he held 
that the time was wrongly extended and 
he set aside the order of the lower Court 
extending the time. From that order 
the present appeal is preferred by the 
3udgment-debtoi\ 

The first objection taken is that there 
is no^ appeal against th'e order of the 
Munsif to the lower appellate Court. R 


t 
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is argued on behalf of the respondents 
relying upon the observations of tho 
learned J udges in the case of Hodh Narai n 
V. Mahomed Moosa (l), that there would 
be an appeal, as the order fell within the 
provisions of S. 47, Civil P. C. The 
decree in the present case stated the 
amount due to the plaintiffs and it fur- 
ther ordered that the judgment-debtor do 
pay the specified amount within 15 days 
and on failure to do that he would bo 
liable to be ejected. As I read the provi- 
sions of sub-S. (2), S. 66, it does not 
contemplate the decree to be drawn up in 
that form. The decree would be an ordi- 
nary decree in ejectment stating the ar- 
rears of rent. But sub-S. (2), S. 66, 
pronibits the decree-holder from execut- 
ing tho decree if the amount is paid 
within the specified date. If the decree 
13 properly drawn up and if the period 
within which tho decree-holder is prohi- 
bited under the law from executing the 
decree is extended by sub-S. (3), S. 66. 
then I can understand very well that the 
order falls within S. 47, Civil P. C., 
because that would be an order relating 
to the execution of the decree, and then 
there would be an appeal from such an 
order. But when the decree is drawn 
up as in this case directing the judgment- 
jdebtor to pay the decretal amount within 
|a specified time, the extension of the 

not be an order under sub- 
S. (3), S. 66 extending the time specified 
within which the decree-holder was 
[prohibited from executing the decree. It 
jis an order varying the terms of the 
decree. It seems to me at least doubt- 
ful whether the Court had any jurisdic- 
Ition to vary the decree in that way. 
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bo set light liy an ajipl icaf ion for revi- 
sion. Bub [ may as^iuno that there 
was an appeal. .Assuming that to h (3 >o 
and although the delcndatil ju t^inont ah', 
btor does not seem to liavo acted with 
promptitude in this matter it seems t<) 
me that no sulheient ground has been 
made out for interfering with tlie order 
of the Munsif. 

I would set aside t!io judgment of tho 

Subordinate Judge and restore that of the 
Munsif.^ I understand tiiat the amount 
of Rs. 15 odd has been deposited by the 
judgment-debtor. Having regard to tho 
facts of this case tlie judgment-debtor is 
not entitled to any costs in any of the 
Courts. 

Bose, J. — I agree. 

W.S./'r.k. Appeal allowed. 
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Mitter, j. 

Gopal Chandra Biswas and others — 
Plaintiffs — Petitioners. 

V. 

Guru Charaii Kirtania and others — 
Opposite Parties. 

Civil Rule No. 256 of 1927, Decided on- 
22nd June 1928. 

(a) Bengal Tenancy Act, Ss. 105 (3) and 
105 A— Application under S. 105 raising 
question regarding non-mokarari character 
of tenancy — Government notification under 
S. 105 (3) requiring ad valorem Court-fee 
stamp to be paid under Art. 1, Sch. 1. Court- 
fees Act, if question under S. 105-A be 
raised Issue regarding non-mokarari right 
of tenancy is one under S. 105-A and atT 
valorem Court-fee is chargeable — S. 7 (4) 
of Court-fees Act is not applicable — Notifi- 
cation increasing Court-fee is not ultra vires 
as it incorporates only Art. 1, Sch. 1, Court- 
fees Act, and no other provision. 

An application was made under S. 103 for 


The learued advocate for the respo 
dents, however, points out that in t 
case above cited, reported as Bodh Nara 
V. Mahomed Moosa (1), the decree was a 
parently drawn up in the same terms 

^ J*® case, as is shown from the fac 
stated at the top of p. 640 (of 26 Cal.) 
the report, and it is argued that in th 
case It was held by the learned Judg 
that the matter fell within S. 242 of tl 
Code of 1832 (now S. 47). With son 
diffidence I think that there is son 
fallacy m the argument. If the Muns 
had DO jurisdiction to extend the tin 

« m i the 

would be no appeal to the Subordina 

Judge from th at order and it can on 
(1) [1899J 26 Cal. 639^3 0, W. N. 628. 


settlomont of fair and equitable rent and for 
a declaration tbat tho rents of tho i-assessed. 
lands were liable to be enhanced and that tho 
tenants wore not mokararidars as recorded in 
.the finally published record of rights. The- 
application was treated as a plaint and the- 
petitioners valued tho claim for declaration 
at Rs. 5. Govornmonb notification under 
S, 105 (3), provided that if during the time of 
tho hearing of application an issue is raised 
under S. 103-A, an additional stamp to tho 
amount of an advalorem fee chargeable under 
Art. 1, Sch. 1 Court fees Act would bo payable. 

Held, that tho issue with regard to the de- 
claration of the non-mokarari character of 
the tenancy was raised under S. 105-A and 
according to the notification a stamp to the 
amount of an ad valorem fee chargeable under 
Art. 1, Sch. 1, Court-fees Act, was payable. 
S. 7 (4) C of the Court-fees Act would not be 
applicable to this case. [P 143 O 1] 

Held farther’, that the QoTemment notifica' 
tion, although its efiect is to increase the 
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■Courfc-foo>. is not vir^s i)oenus9 it incor- 
porates oy reference only Art. 1. ^;ch. 1 , Comt- 
loe- Act and no other provision of it. 

/.VI, . CP 143 G 13 

(b) Interpretation of Statutes-Intenf.on 

of legislature clear from language-It has 

to be obeyed whatever may be Judge's 
opinion. =* 

The plain intention of the 1,'gi-il.iture as ex- 

'"‘Suago employed is invari- 
■it 1> to 1,0 accepted and cirried into efioct 
whatever mav ho the opinion of the ludiciai 

Jam'n f ju^^tice. If the 

J-^HMUgo admits of no .louht or s^condarv 
-iV- in I rig, 1C IS to bo ol)»' vo^l. [p 143 q oj 

Sarnt Ohawlra Jlo'j Chnudhunj, Bro- 
^^ndniN.Uh Chatterjee, SriBi ChanfJra 

un I }\(tii,nidriL Kumar Butt — for 
4 etitioners. 

■S’(nv/i7r,t Ouha and MuJctaida 

Brhanj .Vu>fi/c~fov Opposite Partios. 

JJiraj Mohan Majumdat — for Deputy 
lae^istrar. 

Order. The question raised by this 

rule relates to the amount of Court-fees 
which w payal)l 0 on an applioation under 
> - lOo Ben. Ten. Act, for settlement of 

lair anrl e-iuitahle rent and for a declara- 
tion that the rents of tiio assessed lands 
'^eio liable to he enlianced and that tlie 
tenants are not mokararidars as recorded 
m the hnally published Record-of-Rights. 
iho said apphc.xtion was treated as a 
plaint and the petitioners before me 
valued the claim for declaration at Rs. 5 
and the ejaim for enhancement of rent 
. Torn Rs. 07-lo-G to 423-9 per year bore 
a stamp of annas twelve. 

The Assistant Settlement Officer held 

that the application claiming enhance- 
ment bore the proper Court-fee but in 
regard to the declaration that the ten- 
ancy was not a mokarari one he de- 
manded ad valorem Court-fee on the value 
of the subject matter in disimte. The 
value of the subject matter in dispute 
was directed to be ascertained by the 
Head Quarters Assistant Settlement 
Officer of the settlement after hearing 
the petitioners. This was the order 

roor'^ October 

lJ*ib. A review of tliat order was applied 

for and on 10th February 1927 the review 
was rejected, and the Settlement Officer 
<lirected that unless the deficit Court-fee 
was paid witliin a certain time the appli- 
cation would be dismissed. This rule 
was issued on the opposite parties and 
^le Senior Government Pleader of the 
Wigh Court to show cause why the order of 
26th October 1926 should not be set aside 
and tlie Court-fee already paid be deemed 
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sufficient. I have heard the learned 
alvocates for the petitioner and the 
Senior Government Pleader who showed 
cause against the rule. 

Tlie question turns on the construction 
to he j)ut on S. 105, Cl. (3), Ben. Ten. Act. 
and on the notification of Government 
made under this Section No. 6954 dated 
^Ist July 1923 published in the Calcutta 
Gazette and which is quoted below : 
The notification is as follows ,* 

c oxorciso of tho powers conferred bi' 

b. lOj, bub-a. (3). B'u. Ten. Act, 13S5 (8 of 
^'n^nded by the Devolution Act, 1928 
(38 of 1920, and in modification of the Goverii- 

mont of India’s notification No. 2254-P dated 
m August, 1918 published in the Gazette of 
J-udi.i of 10th idem and republished at p. 465 

part lA of tho Calcutta Gazette of 14th idem, 
the Govevuor-in-Couucil is pleased to direct 
tbat an application made under tho said sec- 
tion for a settlement of rent during the pre- 
paration of a R.'Cord-of-Rights under Chap. 10. 
>en. ron, .\ct, shall bear, (a) a stamp of 12 
annas for each tenant making or joining or 
joined in an application, and, (b) if at any 
time (luring the hearing of tho application, an 
isRun is raised by tho applicant under S. 105-A 
of tho said Act, in ad(iitioa a stamp to the 
amount of an ad valorem fee chargeable under 
Art. 1, Sch. 1, Court-fees Act 1870 (7 of 1370), 
as amended by tho Bengal Court-fees (amend- 
ment) Act. 1022 (4 of 1922) subject -to a maxi-, 
mum of Rs. 20 ” 

Here the issue with regard to the de- 
claration of the non-mokarari character 
of the tenancy is raised by the petitioners 
under S. 105-A, Ben. Ten. Act, and accor- 
ding to the notification which I have 
quoted above it seems to me clear that a 
stamp to the amount of an ad Viilorem 
fee chargeable under Art. 1, Sch. 1, Court- 
fees Act 1870 as amended by the Bengal 
Court-fees Amendnaent Act (No. 4 of 
1922) subject to a maximum of Rg. 20 is 
payable. Art. 1, Sch. 1, of Court-fees 
Act enacts that the Court-fee payable on 
a plaint presented to any civil or re- 
venue Court should bear an ad valorem 
fee according to the amount or value of 
the subject matter in dispute. In sup- 
port of the rule the learned advocate for 
the petitioners has argued that the de- 
claratory relief sought, and the conse- 
quential relief of enhancement prayed for 
in the application under S. 105-105-A 
hnng the case within S. 7 (iv) C of Court- 
^ees Act and consequently the ad valorem 
C(3urb-fe0 was payable on the amount at 
which the relief sought was valued ia 
the application under S. lOfi-A which in 
this case amounts to Rs. 5. I do not 
think S. 7 (iv) G of Court-Fees Act can 
have any possible application to the pre- 
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sent case. The Court fees have to be 
paid according to the notification under 
S. 105 (3) which has been quoted above 
in extenso. The Court-fee ijayable is the 
ad valorem fee on*he value of the subject 
matter of dispute. In the course of the 
argument a suggestion was made that the 
notification was ultra vires as it contra- 
vened the provisions of S. 35, Court- 
jfees Act which gave authority to reduce 
the fees mentioned in the Act and it is 
said that as the effect of the notification 
is not to reduce or remit the Court-fees 
but to increase it, the notification is 
ultra vires. This argument, however, 
was not seriously pressed. There is also 
no substance in it as the Court-fees in 
respect of S. 105 proceedings have to be 
determined by S. 105 (3). Ben. Ten. Act 
and the notification under the said sec- 
tion. The notification incorporates by 
reference only Art. 1, Sch. 1, Court- 

fees Act and no other provisions of the 
said Act. 


It is ar-gued for the petitioners that it 
could not have been the intention of tlu 
legislature that an application under 
S. 105-A would bear a higher Court-fee 

in a suit for same relief 
in the civil Court. But the intention 
of the legislature can only be gathered 
from the plain words of the notification 
under S. 105 (3) and it is not permissible 
to a Court while construing the plain 
wolds of a statute or a statutory rule to 
speculate whether the intention of the 
legislature was to impose a higher Court- 
fee than that provided for by the Court- 
fees Act in suits where similar reliefs 
are asked for in the civil Courts. In 
this connexion the following remarks of 
Maxwell in his hook on the Interpreta- 

seem very apposite : see 

P..94 Sixth Edition (1920). 

word then it is to be taken as a funda- 
fhrnah Standing as it were on the 

of interpreta- 

turo’ intention of the Icgisla- 

Is invariaMv^f^^K language employed 

eflock accepted and carried into 

is clear and the Court- 
snhE^f^ valorem fee on the 

as to whTf of dispute and the enquiry 
is ^is Imi matter of dispute 

w /d here will be no order as to costs. 

* ‘ ‘ Hule discharged. 
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Duval, J. 

Ajneswar Karviaknr — DefetiJaiU — 
Betitioner. 

V. 

Kailash Chandra Ghose — PiaintitI — 

Opposite Party. 

Civil Rule No. 800 of 1927, Decided on 
10th November 1927. 

Limitation Act, Art. 145— Deposit of <»old 

for preparing ornaments— Suit for recovery 

of the same or its value— Article applies 

even though property is not recovered in 
species. 

The plaintiff sued for refund of certain gold 
and silver kept in the custody of the dofeudauc 
or ill lieu of the price thereof. His case was 
that be handed over two tolas of gold and some 
silver ornaments to the defoudant for making 
some ornaments but the dofeudant never made 
the ornaments and refused to return the gold 
and silver. The defendant pleaded limitation. 

Held', that Art. 145 applied and the suit was 
not barred as .Art. 14o merely applies oven 
when property is not recovered in specie.^, 

Held farther: that the mere fact of possession 
by the depository after demand becoming 
wrongful does not take the case out of Art. 145; 

7 C.Ik'.AV. 470 ; 23 C.L.J. 145 and A.I.R. 1021 
C'af. 410, FoU. [P 144 c 1] 

Prafulla Kanial Das — for Petitioner. 
Hemendra Chandra Sen — for Opposite 
Party. 

Judgment. — In this case the plaintitl 
sued for refund of certain gold and silver 
kept in the custody of the defendant or in 
lieu of the price thereof. His case was 
that he handed over two tolas of gold and 
some silver ornaments to the defendant 
in 1923 for making some ornaments but 
the defendant never made the ornaments 
and refused to return the gold and silver. 
The defendant pleaded among other things 
limitation and denied receipt of these 
ornaments from the present plaintiff. The 
learned Small Cause Court Judge found 
as a matter of fact that the plaintiff did 
make over the gold and silver to the de- 
fendant but the defendant did not make 
the ornaments and did not carry out his 
share of tlie contract. Ho held further 
that Art. 145, Lim. .\ct, applied to thecase. 

A Rule lias been obtained on behalf of 
the defendant and one point is whether 
Art. 145, Lim. Act, applies or whether 
there should be a shorter period of limi- 
tation under Arts. 49 or 115. It is argued 
that the handing over of the ornaments 
for making into other jewellery is not 
deposit at all. On the other hand lam 
bound by the authorities of this Cours 
and it is perfectly clear that Art. 145 does 



144 Calcutta Nagoremull v. Lachmi Narain (Eankin, C. J ) 1929 


not merely apply even when property is 
not recovered in species. See the case of 
Kristo Kamini Dassi v. Administrator- 
General of Bengal (l). An exactly simi- 
lar case to this appears to be also the case 
of Gangahari Chakravarti v. Nahin 
Chandra Banikya (2), where it was held 
that the case was one under Art. 145 of 
the Schedule. It is ai’gued, however, that 
a time is fixed within which the new 
jewellery was to be delivered and that 
after that time expired the defendant cea- 
sed to be depository and became a person 
in wrongful possession and so Art. 145 
will not apply. In this connexion I would 
only refer to the case of P romotha Nath 
Mullick v. Prodijmno Kxunar Mullick (3), 
where the learned Judge points out that 
the mere fact of possession by the deposi- 
tory after demand becoming wrongful does 
not take the case out of Art. 145. 

In this view, I hold that the proper 
Article under the Limitation Act has been 
applied and the suit is in time. The Rule 
is, therefore, discharged with costs, hear- 
ing-fee two gold mohurs. 

N.K. Buie discharged. 

(1) [19031 7 G.W.N. 476. 

(2) lOlG] 20 G.W.N. 232=34 I.C. 959=23 
C.L.T. 145. 

(3) A.I.R. 1921 Gal. 416. 
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E.\NKIN, C. J., AND MITTER, J. 

Nagoremull iUodi— Appellant. 

V. 

Bachmi Narain Gupta — Respondents. 

Appeal No. 31 of 1927, Decided on 7th 
July 1928. 

Presidency Towns Insolvency Act, S. 103— 
Scope— Presy. Towns Insol. Act S. 34 (1) B. 

A man who is adjudicated insolvent and 
whoso property vests in the Official Assignee 
or receiver, need not be sent to jail in execu- 
tion of a decree against him in which he has 
already furnished security for his appearance, 
although ho might not have disclosed his 
books or might have been refused the protec- 
tion order. For his not disclosing his books 
he can be dealt with under Insolvency Act. 

[P 144, C 2] 

K. P. Khaitan — for Appellant. 

S. M. Bose — for Respondents. 

Facts. — There was a decree in Decern 
^ her 1923 against one Lakshmi Narain 
and an order, for arrest was passed in 
September 1925. He was adjudicated in- 


solvent on a creditor’s petition in January 
1926. In March 1926 he was brought 
under arrest under the order made in 
September 1925 and on that occasion it 
was ordered that he should *be released on 
furnishing security for his appearance. In 
June following he filed his schedule but 
he was unsuccessful after that in getting 
protection order. Another application on 
behalf of the decree-holder was made for 
the committal of Lakshmi Narain to 
prison. The allegation was that he had. 
not produced his books in the insolvency 
proceedings. It was ordered that in 
these circumstances no further steps in 
execution in the way asked could be taken 
and against this order, the decree-holder 
appealed. 


Rankin, C. J. — In my opinion there is 
no sufficient reason to interfere with the 
discretion exercised by the learned 
Judge. I would point out that in the 
circumstances such as the present one 
the law of India is extremely illogical and 
the position of the Court would appear to 
be very embarrassing. Here is a man 
who so long ago as 26th January of last 
year was adjudicated an insolvent and so 
far as we know all his properties would 
vest either in the Official Assignee or in 
the receiver who would be appointed by 
the Court. It is said that he has not 
disclosed his books and he has been re- 
fused the protection order. Nevertheless 
the object of sending a man to jail for 
non-payment of debts if he is under an 
obligation to hand over all his assets to 
the Court of insolvency does not appear 
to me very convincing ; still less does it 
appear to be consistent with the principle 
that this should be done by one creditor 
while the assets are supposed to have 
been impounded on behalf of all creditors. 
There can be no doubt that the position 
in the circumstances of this case is very 
difficult but speaking for myself I am not 
at all satisfied that the learned Judge in 
leaving these various complaints to be 
dealt with in the insolvency jurisdiction 
did not take a wise course. In the cir- 
cumstances I would refuse to interfere in 
this appeal. The appeal is dismissed 
with costs. 

Mitter, J : — I agree. 


s.n./r.k. 


Appeal dismissed. 
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■Plaintiff Respon- 


Satf/a Banja'i Hot/ and another — De- 
lendants — Appellants. 

V. 

Annapurjia Dasi' 
dant. 

Appeal No J061 of 1926. Decided on 

^ J 0 ^ “PPslla'te decree 
of 2ad Sub-Judge, Sylhet, D'. 3rd Nov 
ember 1925. 

Act, (1919)5.61 
Act S. 58) — Redistribution of terri- 


Redistribution of territories does not by it- 

inapplicable in a place in 
which it was already la force. [P 146 C 2J 

Will providing further that if .on died 
issue-te$8 in testator’s widow’s lifetime tes- 
tator s nephews to gel property— Son dying 
issueless m widow’s lifetime— Son’s interest 

00«d'“‘to‘'’ *• ®P- 

posed to rule of succession under Hindu 

• intereU if not absolute even 

contigency con- 
templated did not happen in his lifetime— 
Succession Act (1925), S. 124. 

A testator by his will constituted his adon- 
mahk of his property and provided 
be entitled to the Lme in 
absolute right with powers of gift and sal<» 
The will then sUtod that in ?as3 the son 

ilTha any other heirs 

m the lifetime of the testator’s widow, the 

property would go to certain of the testator’s 

nepfaews-lhe son died without leaving issue 

or without having disposed of the property by 

gift or sale in the lifetime of the testator’s 

interest created by 

Jo L ih adopted son be taken 

to be absolute or not. in either case the gift 

nephews was void and 

tortwV°‘ iotendedbythetasta- 

jaKQ an absolute interest, failed to disooso of 
tfme'*o1^fchl^ w“a [^sueless within the life- 

thTnephews th^n; ‘o 

void as ^m«i ^ over is 

known to Hindu L^aw 

terest in favour of th! ^ however, the in- 
to be absolnto aJIT fu° intended 

inoperative for 'thj win*'*’? 
the intention of fchA showed that 

tribntion of the 
place on his death 

nephews to take effect fchJ the 

tingency of the son’s .®®°t®“plated con- 
have taken place befnrA should 

JUdward, V. EdZrds 

I. B. 1915 P r Vm ^*‘**’* 

A.LR. 1914 P O 60 43 '; 

261, Disl. ■ • •«• 1921 Born. 

lir 147 0 1, P 148 o n 

1929 C/19 & 20 


Gopal Chandra Vai, Ja/nesu-ar il/«- 

AppelUnts. " ■^'.’o//-for 

dent. "" liespon- 

Judgment.— Kali Kishore Roy Mi- 
thur Chandra Roy and Jlukunda Chau- 

havin°^a'"XI A T of them 

having a l^rd share in their joint familv 
properties. Kali Kishore died leaving 
hve sons^. namely the defennants 1 to i 

Mathnr rr% deceased. 

Mathur Chandra then died leaving a son 

dial P, Mukunda thereafter 

died leaving a widow, the plaintiff Anna- 

purna and a female child then in arms 

to 'I "-i”- The preamble 

to the will recited that Kali Kishore in 

his lifetime had given permission to him 

to adopt as his son Kali Kishore’s son 

Rama Kanta and he gave permission to 

to adopt after his 
death the said Kama Kanta as his son. 
rfae will then provided: 

Ram^°Kan°/<./^"“' (meaning Annapurna and 
Kama Kanta), do enjoy as my heirs and <i„l 

cessors according to the terms -i^Qd 

of the schalpatra (meaning the wilj) as^ox* 
ecutod by me aud as laid down in L 

fitted “'■'™ tii.ui-brfi;- 

titled to violate the same.” 

In para. 1 of the will it was provided 

mahk get 12 annas, thereof and the 
other four sous of Kali Kishore would get 
the remaining 4 annas. ^ 

it is stated: 

“ On niy death the said Sreemans fall fhn 
five sons of Kali Kishore had bTen described 

give and take their 
respective shares being entitled to the same 

in absolute right with powers of gift and sale 

according to the shares mentioned above. " 

In para. 2 it was enjoined that tlie ad- 
opted son Rama Kanta would have to 
maintain Annapurna out of his own share 
Mathura Chandra evidently was alive at 

the date of the will and it was provided 

that the adopted son would perform the 
opsequies of the testator (para. 2) and 
give in marriage his daughter who was 
an infant (para 3) according to the advice 
of Mathur Chandra. 

Paragraph 4 expressed a hope that the 
testator himself would adopt the son, if 
possible, in his lifetime and it provided 
^at so long as the said adopted son 
Kama Kanta or the other sons of Kali 
Kishore did not attain majority, Mathur 
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Chandra will act as manager on their 
behalf with full powers and his acts 
would be binding on the minors on their 
attaining majority. 

Paragraph o ran tlius: 

God forbid, if the said adopted sou die 
during the lifetime of my wife without leav- 
ing any other heirs, then 11 annas out of the 
12 annas moveable and immovable properties 
of ray adopted son loft by mo as mentioned in 
the achalpatra shall go to my nephews (mean- 
ing the throe .sonc of Kali Kishorc and one of 
Mathur Chandra) in equ.il shares, and my 
wife the said .\niiapuina Dasi shall be entitled 
to a life-estate in respect of one anna sharo 
out of the 1C annas of the moveable and im- 
moMible properties left by me.” 

Paragraph 6 provided that if there was 
ditlcrcnce or disagreement between the 
widow and the adopted son the widow 
sh ill have 

'■ power to enjoy, appropriate to herself, give 
away or sell one anna out of the 12 annas of 
the adopted son in lieu of her maintenance.” 

It lias been found by both the Courts 
below that the adoption of Rama Kanta 
was mide during tlio lifetime of Kali 
Kishore and Mnkund by the formal giving 
and taking of the hoy. Rama Kanta 
died in 1313 without any issue. 

Certain properties having been sold for 
arrears of revenue there arose a dispute 
as regards the surplus sale-proceeds that 
were in desposit in the Collectorate. 
The plaintiff claimed that Rama Kanta 
had 12 annas out of the share of Mu- 
kunda in joint properties, that is to say, 
an l'4th share in the said properties, 
and that Rama Kanta had also an l/6th 
share in the properties as a natural son 
of Kali Kishore, and that she as Rama 
Kanta’s adoptive mother was entitled to 
both the said shares and she asked for 
certain reliefs on that footing. The 
Munsiff gave her a decree on the footing 
of her having a 4 annas share, as having 
inherited the same from Rama Kanta. 
The Subordinate Judge, on appeal, has 
affirmed that decision. The defendants 
have then appealed to this Court. 

The controversy in the appeal centres 
round the question whether as contem- 
plated in and provided for by para. 5 of 
the will Rama Kanta having died with- 
out any issue, the defendants are entitled 
to an 11 annas share out of Rama Kanta’s 
12 annas share. There was a minor con- 
tention urged on behalf of the appellants 
to the effect that the will relates to a 
place in the District of Sylhet which, 
though it was included in the Bengal 
Presidency in 1870 when the Hindu 


Wills Act was passed, was transferred to 
the province of Assam before 1883 when 
tlie will was executed, and that therefore 
the Act will not apply to the will. This 
argument has no substance as the redis- 
tribution of the territories would not, 
by itself, make the Act inapplicable to a 
place in which it was already in force, 
vide S. 58, Government of India Aci 
24 and 25 Vic C. 67, S. 47. 

An elaboi'ate and learned argument has 
been presented before us based on S. Ill 
(now S. 124), Succession Act. Before 
dealing with it it is necessary to con- 
strue the will in order to see what was 
tlic interest that was bequeathed to Rama 
Kanta. The wdll constituted the adopted 
son malik of a 12 annas share on the death 
of the testator, entitled thereto in ab- 
solute right with powers of gift and sale 
(para 1). The said 12 annas share was 
described as the share of Rama Kanta 
out of which on the happening of a con- 
tingency (namely his death without issue 
during Annpurna’s lifetime) Hannas would 
go to the defendants in equal shares and 
the remaining 1 anna to Annapurna as a 
life-estate (para. 5); or in the happening 
of another contingency during the life- 
time of Rama Kanta (namely a difference 
or disagreement between Annapurna and 
(Rama Kanta) Annapurna would get an 
one anna share in lieu of her main- 
tenance (para. 6). Leaving aside the one 
anna share which was to be dealt with 
in the event of a difference or disagree- 
ment between Rama Kanta and Anna- 
purna under para. 6, or which would go 
to Aunapurna as a life-estate in the event 
of Rama Kanta’s death without issue 
during the lifetime of Annapurna under 
para. 5, the position seems to be that 
there is an apparent repugnancy, because 
para. 1 gives an absolute estate to Rama 
Kanta while para. 5 purports to dispose 
of it again. The rule of construction in 
such a case has been stated thus in 
Jarman on Wills, 6th edition, Vol. 1 
pp.565-566. 

Mr. Jarman states the general rule 
thus : 

Doubt is soDietimes cast upon the inten- 
tion of the testator by the repugnancy or con- 
tradiction between the several parts of his 
will, though each part taken separately, is 
sufficiently definite and intelligible. In sneb 
cases the context (which is so often success- 
fully resorted to for the purpose of throwing 
light on a doubtful passage) becomes itself the 
source of obscurity; and unless some principl® 
of construction can be found authorising the 
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•doption of one, and the rejection of the other 

necessarily 

'Old each having the effect of neutrallsico 

* View tS 

prevent this most undesirable result, it has b^- 

ooma an established rule in the construction 

of wills that where two clauses of gift are 

.rrooouo.labla so that they cannot pos- 

together, the clausa or gift 

I shill pro* 

Jan^f ° subsequent words being considered to 
oh^ ^ a subsequent intention. Hence it is 

void hv ^ seldom be absolutely 

'Old by mere repugnancy .... it must be 

inn : only 

‘i^i n latter gift shows with reason- 

able certainty that the testator did not mean 

effect according to its 
l^rms. The simplest example of the gmeral 

^ ^ *»PParently absolute. 

V ^ J,‘fe-estate by a subsequent 

direction that on A’sdaath the property is to 

a numerous authorities to 

this effect. But the subsequent direction must 
. be unambiguous. Aud where there is au abso- 
lute gift of property to A, with a gift to B, in 

the event of A dying without having disposad 

^ what remains at A's 
death the question of the effect of the words is 
often a difficult one, and the authorities, as 
raighu be expected, are not wholly consistent.” 

^ The question, therefore, is a pure ques- 
tion of construction, an^ treating it as 
such one has to read the whole will to- 
gether and say whether the testator in- 
tended that Rama Ka'nta would not, 
merely because he might die issueless and 
Within the lifetime of Annapurna, be 
competent to deal with the 11 annas share 
though he was constituted malik iu res- 
pect of it with power of gift and sale from 
the time of testator’s death. It is diffi- 
cult to gather such an intention from the 
words of the will, or in other words, it 
cannot be said that the directions are at 
all unatnbiguons as showing that the 
absolute interest created in Rama Kanta 
by the hrst paragraph of the will was in 

down by the gift over pro- 
vided for in paragraph 5. If this view is 
rreot, then even if the testator meant 

Kanta, who 

jwonld take an absolute interest, failing to 

dying issuo- 

■nurnrfi. o^‘° “’® lifetime of Anna- 
wfi«n ■ f^e divided bet- 

DrovisiB®”^'^".. ‘he nephews the 
latine a formu- 

Hindt Law! ° unknown to 

cre“ted°'!r®P absolute interest was 
would arise wheThef ru“‘;iew\f‘*s""f 2 T 

orthTrf 1 “’®. over In favour 

of the defendants is void. The appel- 
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lants hive argued that it is a contin- 
that take elTeot and 

respondent argues to the contr.u v. Tlio 

sect, oh embodies wl.at is known as 

Rule 4 m Edwards v. Edwards (1) and 

was pnunciated by Sir John Romilly i,, 
these words : 

‘ Whgro tU3ro is an absolute gift to vest in 

livincl^ hilT 

akon fco m a facie i.s to be 

caken to mean if he should die without issue 

before he IS entitled to call for delivry as it 

would be very incouvonieat that after Lliverv 

the subjeet of gift should be liable to grovor.’'- 

authoritatively 
mo.lifaed by the House of Xe^rds in the 
twocisesof O'Mahoncy v. Burdett (2) 
aurl Ingram v. SouUa?i (3). In the for- 
mer cise L^rd Hatherley said : 

of "poa the face 

of the will a positive direction to pay over 

dis^t?ibuTion fogateo, or to make a 

distribution among several legatees at a given 

whirh^ Period of distributiou being fixed at 

which as. It appears from the face of the will 
the whole estate was intended to be entirely 

disposed of and divided, and to pass from the 

Courts have laid 
hold of that circumstance to say ‘ wo hold this 

defeasinca to bs before that period of distribu- 
consfcrn"..‘7®"* **> 1=0 an unreasonable 

construction of the testator’s will to sav that 

i money 

shall be absolutely paid and divided and distrh 

buted, and put into the hands of thos^ who 

having It in their hands, will of coursa''’share 

if.n 1 the other 

hand that a subsequent event namely a certain 

chadless after that distribution 
has taken place, should divest the properties 
that is to say, make it necessary for the exe- 

cutor to take steps to got back again, and re- 
call that money which he had paid in order to 
hand It over to those who took under the ex- 
ecuting devise ... the period to which the ox- 
ecutiug devise will be referred will be the period 
of the death of the first taker unless there are 
other circumstances and directions in the will 
which are inconsisbeht with that disposition.” 

Whatever consequences might follow 
from the application of the rule in Ed- 
wards v. Edwards (1), as modified by the 
House of Lords cases referred to above in 
cases to which the Hindu Wills Act and 
consequently the Indian Succession Act 
do not apply, in cases to which S. 124, 
Succession Act does apply, that section 
will have to be given its full effect. 

The Judicial Commit tee in the case of 

(1) [1852] 15 Beav. 357 = 16 Jur. 259 = 21 
Ii. J. Oh. 324. 

(2) [1874] 7 H. L. 338 = 44 L, J. Ch. 56 (n)^ 

23 W. R. 361 = 31 L. T. 705. ^ ^ 

(3) [1874] 7 H. L. 408 = 44 L. J. Gh. 55 = 23 
W. R, 363 = 31 D. T. 215. 
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Bhupendra Krishna (rhose v. Aniarendra 

Nath Deu (4) have siicl : 

“Section 111 onihodios the rule enunciated 
in Edwards v. Edward'S {!). The rule of con- 
struction laid down in that case has heen 
considerably inoditio'l by later English deci- 
sions. The Indian Act has given it statutory 
force. Even in India as regards Hindus its 
application is confined to special tracts 
Their Lordships think that it should be ap- 
plied only to cases coming strictiv within its 
scope. ” 

The question in these cases is to as‘ 
certain when the fund bequeathed is 
payable or distributable. That being 
ascertained, in a case whei'o a legacy is 
given if a specilied uncertain event shall 
happen and no time is mentioned in the 
will for the occurrence of that event the 
legacy cannot take effect. Here the un- 
certain event for the happening of which 
no time is mentioned is the death of 
Rama Kanta during the lifetime of 
Annapurna and if the bequest is to take 
effect it should happen before the period 
jof distril)Ution. Reading tlie will it 
|seems to be perfectly clear that the in- 
tention of the testator was that the dis- 
tribution was to take place on his death. 
For the bequest to the defetidants to 
take effect the contemplated contingency 
should have taken place before the testa- 
tor’s deatli . 

It, however, remains to consider a few 
decisions to which our attention has been 
drawn on behalf of the appellants and all 
of which in our opinion are very different 
from the present case. In Bhupendra 

Krishna Ghose V. Amarendra Nath Dey 

(4), the wife was appointed sole executrix 
under the will, she was given authority 
to adopt five sons in succession and it 
was provided : 

If my said wife dies without adopting a 
son, or if such adopted son predeceases her 
without leaving any male«ds8uo in such case 
my estate after the death of ray wife shall pass 
to the sons of my sister Binodini Dasi who 
may be living at the time of my death. ” 

Their Lordships of the Judicial Com- 
mittee held that on the death of the 
testator, the widow, who had obtained 
possession as executrix was not divested 
by the adoption of the son, and the period 
of distribution having been distinctly 
fixed by the will at the death of the 
widow and the adopted son having died 

before the widow’s death which was the 
contingency contemplated, the gift in 
f avour of the nephews was not affected 

(4) A. I. R. m5 P. C. 101 = 49 Cal, 432 = 43 


by S. Ill and took effect. In the case 
of Durga Pershad v. Raghtinandan Lai 
(5) the testator had made his minor son 
the milik of the properties after his 
death and directed that he should suc- 
ceed to and enter upon possession and 
also gave directions as to how the 
management was to be conducted during 
such minority, the mother of the minor 
and on her death some other person to 
act as his guardian, and finally directed ; 

If .after iny (loath the said minor son die.? 
the mother of the said son shall in his stead 
become the malik in possession and occupa- 
tion when like myself the said Musammat 
shall acquire all the proprietary powers and 
all kinds of properties moveable and immov- 
able, and after the death of the widow the 
property was to go to the testator’s two 
daughters in equal shares. ” 

The mother died before the minor sou 
and the question arose as to whether the 
gift over was valid. It was held relying 
upon S. 116, Succession Act, that the gift 
over should take effect on the failure of 
the prior bequest in favour of the widow 
although the failure may not have oc- 
curred in the manner contemplated by the 
testator, that is to say, though the widow 
died not after but before the adopted 
son. There is a reference to S. Ill in the 
judgment in that case bub it is by no 
means clear what it exactly means. In 
any case the minor was not to acquire 
full proprietary rights until at least he 
attained majority and the period of 
distribution contemplated by the will 
was, at the earliest the point of time 
when the minor would be a major. 

It has been argued on behalf of the 
appellants that in the present case also 
the testator had given directions in 
para. 4 of the will for the management 
of the properties during the minority of 
Rama Kanta and of the defendants bub 
such directions appear to have been grven 
not in derogation of the absolute right 
that was conferred by para. 1 and was 
to take effect immediately on the testa- 
tor s death. The decision of the Judi- 
cial Committee in the case of Chunilal 
Parvati Shankar v. Bai Samrath (6) 
need not be discussed as it was not a 
decision with reference to S. Ill, Succes- 
sion Act, but in spite of it, the said Act 
not applying to the will in question in 
the case. So is .the decision in Bai 

(5) [1914] 19 C. W. N. 439=231. C. 597. 

(6) A. I. R. 1914 P. C. 60=39 Bom. 399 
(P.C.). 
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y) though one proposition‘that emerges 
from It may be usefully referred to, 
namely that a Hindu may create a life- 
estate or successive Jife-estates, but a 
series of absolute estate defeasible in 
succession on the happening of an uncer- 
tain event cannot be considered as a 

succession of life-estates ; it can only be 

onsider^ as an attempt to create an es- 
tate of inheritance which is not recognized 
f>y Hindu Haw. From whatever point 
of view may the will be looked at. the 

5ift oyer, in our opinion, cannot be re- 
garded as operative and the appellants 
aroUtnents cannot possibly succeed. The 

appeal accordingly is dismissed with 
■costs. 

- dismissed. 
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A. I. R. 1921 
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Mukerji and Bose, JJ. 

Khantamoyee Debt and oi/icrs— Appel- 
lants. ^ 


and 


V * 

idf idciyanduda Bhattcioharjee 
others Respondents. 

Appeals Nos- 404 and 496 of 1926 De 
c.ded on 30th July 1928, froa, appellate 

Addl. Diet. Judge, Dacca, 
id/. 1/th August 1925. 

Ja) Family Settlement - Compromise 

otherwise valid is bindins even if one party 

was limited owner at the time. ^ ^ 

Thecircumstanco that a party to a sjttlc- 
ment was a limited owner at the time would 

reauT^i^° binding if the other 
Drlsenf validity of the settlement are 

fp ^ XQ nil 

to^hl Selllement-For compromise 

persona should be parties to 
^hou?d ®r under them or 

Perties sho*I benefit under it— 
that ther« • ** ** further bona fide consider 

binding it is neces- 

to thrco4prom «r been parties 

through such claim under or 

it or derived somR h or should have acted on 
the parties to under it. Further 
consider that bona fide 

between them foV ^ to be decided 

€ood if it ultimatelv fc,? ®°“Promise would bo 
oo doubt unonth.^ turned out that there was 
subject of “ o w^s made the 

b3 an honest setthPmo^h***^ again it must 
which must not . existing dispute 

/. d. 497 (P.C.); 7 5,: U 


81 (r .C.) and 3J AH. 3ji; {1\C.), n.’f. 

( \ Ti . r, ’ C 1 A 2] 

I-I o Regulation 2 of 1805, S. 3 

II, Z,-3J 12 years’ rule would not apply 

only if acquisition is by means of “ vio 
lence, fraud, or any other unjust or disho 
nest means whatever.” 

Under Regulation 2 of ISOr., the intention of 
the leg.s ature wn.s to look to the inean.s hv 
which tho acquisition took place and not 
the merits of the acquisition itself. In ord.n 
to be an exception to the 12 years’ rule, posses- 
sion should have been “ by violence, fraud or 

any other unjust or dishonest nieani 
whatever." (-p j-g ^ 

(d) Limitation Act (14 of 1859), S. 18— 
Suits instituted before January 1862 were 
to be determined as if Act was not passed. 

of the Act of 18)'J coupled with Act 
11 of 1801, suits instituted before January 180-2 
were to be determined as if the Act had not 
been passed: 27 CaL 100-1 (P.C.), Dx<cHo,cd. 

(e) Limitation Act (1859). S. 28-Under 

1793 read with Regulation 
Z of 1805 and under Act 14 of 1859, adverse 
possession not only bars remedy but confers 
title— Bengal Regulatio.i (2 of 1805) 

o read with Regulation 

2 of 180>. and Act 14 of 1859 have been always 
understood as meaning that adverse posses- 
smu for tho proscribed period not merely bars 
the remedy but gives title: (1854) 1 Boat Ren 
»0, 11 M. I. A. 345 {P.C.n (1809) 12 H'. R 10 d 
20 \v R 104 : 1 M. I. A. 440 (F.C.) and 3 CaT. 
224, Foil. j-p Q JJ 

Jogesh Chunder Roy, Radha Benodn 
Paf, Birendra Kumar De ami Jitendra 
Mohan Banerjoe — for Appellants. 

Brojolal Chakravarty, Naresh Chandra 
Sen Gupta, Atul Chandra Gupta, Charu, 
Chandra Chowdhury, Jatindra Nath 
Sanyal and U rukram Das Chakravarty — 
for Respondents. 

Judgment. Tlie following genealogy 
will serve to explain the relationship 
amongst the parties to this litigation: 

(Please see p.l50 for genealogy.) 

One Ramananda Bhattacherjya was the 
original owner of an 8-annas share in 
certain properties which is the share in- 
volved in the present suit. He left six 
sons of whom two were Paraman-anda 
alias Mrittunjoy and Brahmananda alias 
Rajnarain. Paramananda left a son Kali- 
kananda. Kalikananda had two wives by 
the first of whom he had a son Krishna- 
nanda, who died in 1250 B S. (=1843). By 
his second wife Rajmoni, Kalikananda bad 
two daughters, Uma Sundari and Bama 
Sundari. Rajmoni died in 1267 B. S. 

(=^1860). Uma Sundari died in 1276 

B- C. (=1869) leaving a son Ananda Mo- 
han who died in 1312 B. S. (=1905). De- 
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fenclantu 1 to 3 are three of the widows 
of Ananda Mohan. Defendant 4 is a 
daughter of Ananda Mohan by another 
widow who is dead, and the husband of 
defendant 4 is defendant 7. Bama 
Sundari died in 1322 B. S. (1916) leaving 
a daughter who is defendant 5, and the 
daughter of the latter is defendant 6, 
Brahmananda s son was Harananda who 
left two sons, Biswananda and Bodha- 
nanda. The plaintiffs who are four in 
number are the sons of Biswananda. 

The following facts have been found, 
and are not now disputed: The 8-annas 


This suit ended in a compromise, and a 
decree based thereon, by which Uma 
Sundari and Bama Sundari relinQuished 
their right to a 10 gandas share in favour 
of Bodhananda and Bisvvananda, the lat- 
ter of whom, however, was not a plaintiff 
to the suit though he was a party defen- 
dant therein, and they retained the re- 
maining 3-annas 10 gandas share of which 
they were in possession. In 1865 Uma 
Sundari’s son Ananda Mohan instituted a 
suit against Biswananda and Bodhananda 
to set aside the aforesaid compromise and 
the relinquishment of the 10 gandas 


Ramananda 


Parmananda 
alias Mrittuajoy 


Kalikananda 


W. 1 

I 

Krishnauanda D. 1250=1843 


W. 2 Rajmoni D. 1267=1860 


Umasundari D, 1276=1860 


Ananda Mohan D. 1312=1905 


Bamasundari D. 1322 
=29th Feb. 1916 

Bhuban Mohini — Defdt. 5 

Dwijendra K. Roy — Defdt. 6 


W. 1 


W. 2 


W. 3 


W. 4 


Suratarangini, Khadyatamayi, Kusum Kumari, Kshirode Bastni, 
defendant 4 defendant 1 defendant 2 defendant 3 

Husband — 

Jnanendra M. Sinba, 
defendant 7 


Brahmananda alias Rajnarain 

I 

Harananda 

^ 

I , I 

Biswananda Budhananda 

I 

I I \ I 

Hridayananda, Umesbananda, Saradananda, Biohitrananda 
plaintiff 1 plaintiff 2 plaintiff 3 plaintiff 4 ’ 

share of Ramananda descended in halves share. There was a compromise out of 
to Krishnananda on the one hand and Court in that suit by which the relin- 
Harananda on the other, and on Hara- quishment of the 10 gandas share was 
nanda’s death his 4-annas share was in- confirmed. 

herited by his sons Biswananda and In i918, that is to say about 18 
Bodhananda. Since Krishnananda’s death months after the death of Bama Sun- 
in 1843 his 4-annas share in the proper- dari, the plaintiffs instituted the pre- 
ties remaiaed m the possession oe ^j- seat suit alleging that Bajmoni hay- 
mom till her death m 1860. In 1862, after ing been in adverse possession in respect 
Rajmoni's death, Bodhadanda instituted of the said 4-aunas share from 1259 
a suit against Rajmoni’s daughters Uma B. S. (=1843), i. e., the death of her 
Sundari and Bama Sundari for recovery stepson Krishnananda down to her death 
p£ possession of the said 4.annas share, in 1267 B. S (=1860)— adversely to their 
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grand-father Harananda, and after Haran- 
anda s death to their father and uncle 
ijiswananda and Bodhananda — had ac- 
quired an absolute interest therein as her 
ajautuka stridhan and the plaintiffs as 
the nearest reversioners on the death of 
Rajmoni’s daughters Uma Sundari and 
Bama Sundari are entitled to the 3 annas 
10 gandas which they were in possession. 
They prayed for declaration of title and 
recovery of possession of that share. 

The defendant’s case, on the merits, 
was that the 4 annis-share which Raj- 
mom possessed in her life time did not 
belong to her stepson Krishnananda 
alone, but also to Ratanmani and Ganga- 
mani the widows of two of the other sons 
of Ramananda, and that she possessed the 
said share with the permission of Haran- 
anda and, after Harananda’s death, of 
Biswananda and Bodhananda and further 
that her possession did not extend for 
the statutory period necessary to confer 
title on her. 

Two of the properties in suit namely 
Nos. 14 and 1^ were given up in the 
course of the suit for reasons which do 
not concern us. The Munsif decreed the 
suit in respect of the remaining properties 
declaring the plaintiff’s title to 3 annas 
therein and giving them possession 
thereof. The Subordinate Judge has on 
an appeal by the defendants reduced that 
decree by a moiety. From the decision 
of the Subordinate Judge two appeals 
have been preferred. S. A. No. 404 of 
1926 has been preferred by defendants 1, 

2. 5 and 8. S. A. No. 496 of 1926 has 
been preferred by plaintiffs 1, 2, 3. 

The findings of the lower appellate 
Court on the merits are: that Rajmoni 
was in adverse possession from 1250 B.S. 

{ 1843) to 1267 B. S. (=1860), that is to 
say for nearly 17 years; that the plea 
^at she was in possession on behalf of 
Ritanoiani and Gangamani and that such 
^ssession was with the permission of 
Mar^anda, and after him, of Biswananda 
and Bodhananda. was not true; that there 
18 nothing to indicate that she was in 
possession of a limited interest and not 
of a full and absolute interest; that the 
adverse possession began when Harananda 
was alive but was suspended by reason 
of Harananda s death and his sons Bis- 
wananda and Bodhananda being minors, 
^at It recommenced when they attained 
majority, and that on calculation such 
adverse possession was for a period of 12 
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years or more as regards the share of 
Biswananda but not as regards the share 
01 Bodhananda. On those findings the 
learned Additional District Judge give 
the plaintiffs a decree in respect of a half 
of 3 annas 10 gandas sliare. 

• defendants who are tlie appellants 
in S.A. No. 404 of 1926 contend: first that 
the compromise in the suit of 1862 re- 
presents a bona fide family arrangement 
and the plaintiffs are not competent to 
go belnnd it; second, that under tlic law 
of limitation as contained in the regula- 
tions then in force the possession of Rij- 
moni cannot be regarded as adverse which 
could ever ripen into title; third, that the 
findings of the Subordinate Judge as re- 
gards the period over which Rajmoni’s 
possession extended as against Biswan- 
anda are mere surmises and are not based 
on any real materials: and fourth, that in 
any case Rajmoni's possession was only 
that in respect of a limited interest and 
consequently she never acquired any 
share as ajautuka stridhan to which the 
plaintiffs can possibly succeed. 

The plaintiffs who are tlie appellants 
m S.A. No. 496 of 1926. contend that 
Rajmoni acquired a title by' adverse pos- 
session both against Biswananda and 
Bodhananda as at the date of Rijmoni's 
death a suit instituted by them would be 
governed by Act 14 of 1859 and under S.ll 
of that Act time which had begun to run 
against Harananda would not cease to run 
by reason of his death but would continue 
to run against Biswananda and Bodha- 

_T__ 


nanda even during their minority. It 
will be convenient to deal with the con- 
tentions of the appellants in S.A. No. 404 
of 1926 in their order and to deal with 
tlie contention of the appellants in S. A. 
No. 496 of 1926 along with the second of 
the contentions in the former appeal. 

As regards the first of these contentions, 
it cannot be disputed that a partition or 
a settlement of a disputed or doubtful 
claim is a valid and binding arrangement 
between the parties thereto and the 
parties themselves or those that claim 
under or through them are not permitted 
to deny, ignore or resile therefrom. On 
equitable principles such partition or 
settlement is also binding on persons, 
who, though they may not have been 
either parties thereto or have derived 
their interest from such parties, have 
acted upon it or have derived some benefit 
from it. The principles governing such 
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cases have been explained in a long series 
of decisions of the Judicial Committee; 
liOjender Sarain v. Bijou Gohind (l)- 
Hetnantni v Modimarain (2); Gajapatiu 
IGfdh ilu V. Gajapatii i Xilair.aui ( 3 ); J/(7n- 
t'tppu V. Ba'iii antrao Grcendcr ChuU’ 
d‘jr V. Troylukho Nath (o) ; iM2i]ia77iinad 

Imom All v.Tlosseiu Khau{G)\Khuni Lai 

V. (robinda Krishjia (7). Tliereare numer- 
ous cases in which Courts in this country 
ha\e or have not applied tliese principles 
and no useful purjjose would bo served by 
discussing them liere as the facts of none 
of those cases are identical with the facts 
that we have to deal with. 

On examining the principles it appears 
that the circumstance that Uma Sundari 
and Buna Sundari were limited owners at 
jthe time would not make the settlement 
.any tlie less binding if theother I'erjuisties 
jof validity of the settlement are present. 
[One of the requisites to call this equitable 
■doctrine into play is that the parties 
jshould have Ijeen parties to the settle- 
ment or should claim under or through 
such parties or should have acted on it or 
derived some benefit under it ; but here 
t!ie plaintiffs cannot be treated as coming 
under any of these categories at all as 
they are not claiming under their father 
or uncle but as reversionary heirs to 
H.ijmoni and the 10 gandas sliaro that 
they are in possession of. they say are 
entitled to, as such reversionary heirs. 
Then, as pointed out by Turner. L. J. in 
Lucy’s case (8) the parties sliould bona 
dide consider that there is a question to 
|be decided between them, for no compro- 
imise would be good if it'ultimately turned 
;out that there was no doubt upon the 
q)oint whicli was made the subject of the 
compromise. This involves that there 
should have been a full disclosure of the 
facts ; but in the present case it does not 
appear that the question whether Rajmoni 

(1) [183U] 1 M. I. A. 18l==l Sar. 175 (P.C ) 

(2) [1859] 7 M. I. A. 311=3 W. R. 51=1 
Sutbor 355=1 Sar. C78 (P.C.). 

(3) [1870] 13 M. I. A. 497=14 W. R 33=2 
Suthor 3G5 (P.C.). 

(-1) [1871] 14 M. I. A. 24=15 W, R 30=^2 

Suthor 407=2 Sar. G48 (P.C.) 

(5) [1892] 20 Cal. 373=21 I. A. 35=G S\r 
267 (P. C.). 

wTp 1G1=2 C.W.N. 

^'■^=38 I. A. 


had or had not acquired the share as 
iier ajautuka stridhan by adverse posses- 
sion was at all raised, and if it is now 
found that she did, that would, in our 
opinion, affect the bona fide of the settle- 
ment, Moreover even if this question 
was raised, the settlement would be re- 
garded as ultra vires of the parties because 
Biswauanda and Bodhananda would not 
have any subsisting rights at the time 
and would offend against the dictum of| 
Lord Westbury in Dixon v. Evans (9J, 
that it sliould be an honest settlement of 
an existing dispute which must not be 
manifestly ultra vires of the parties to 
settle. For these reasons we are of opinion 
tliat the first contention of the appellant 
cannot be allowed to prevail. 

In support of the second contention 
that adverse possession could not confer 
any title on Rajmoni reference has been 
made to Reg. 3 of 1793, S. 14 and 
Heg. 2 of 1805, S. 3, Cls. 1, 2 and 4, and 
it has been contended that the limita- 
tion of 12 years fixed by the former pro- 
visions was declared by the latter as not 
being applicable to private claims of right 
to immovable property if the person in 
possession shall have acquired possession 
by violence or fraud or by any other 
unjust or dishonest means whatever. It 
has been argued that upon the findings of 
the Subordinate Judge Rajmoni’s posses- 
sion was of this character and that there- 
fore a suit by Biswanandaor Bodli.xnanda 
for recovery of possession would not be 
barred by the 12 years’ rule. It lias also 
been contended that under the Regulations 
so long as they were in force it was the 
remedy that would be barred by lapse of 
time j and that as the Limitation Act 14 
of 1859 did not come into force till the 
1st January 1862, by the combined opera- 
tion of S. 18 of that Act and S. 1 of Act 

Rajmoni in 

lobO, the remedy of Biswananda and 
.^odhananda would not have been barred. 
Against all this the plaintiff's have con- 
ended (and that is also their substantive 
contention as appellants in S. A. No. 496 
o 1926) that at the time of Rajmoni’s 
death in 1860, it was Act 14 of 1859, that 
was in force, and as time had already 
begun to run against Harananda, it should, 
under S. 11 of the Act, he regarded as 
having continued to run notwithstanding 
Harananda’s death. 


(9] [1872] 6 H. L. 606=42 L. J. Ch. 139. 
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Now Reg. 2 of 1805 makes a distinc- 
tion between bona fide and mala fide 
l-iossession — a distinction borrowed from 

Roman law and the prevailing law of 

Continental Eurtsjie as well as to some 

extent of America and possibly also from 

the Hindu law. In dealing' with this 

matter it is necessary to bear in mind the 

difference between possession founded on 

title, and possession founded on a claim 

of title. Possession to be adverse must 

be founded on a claim of title because 

possession without a claim of title would 

in law be treated as the possession of 

the true owner and not as adverse to 

him. What is meant by the terms used 
namely : 

possession acquired by violence, fraud or 
by any other unjust or dishonest means or 
that the property claimed had been so acquired 
by any other person from whom the actual 
occupant derived his title and was not subse- 
quently held for 12 years under a fair title 
believed to convey a right to possessioai and 
property” 

is sufficiently explained by the preamble 
jto that Regulation. Under the Regulation 
ISO far as tlie original acquisition of the 
ipossession is concerned it is necessary in 
lorder to take it out of the 12 year’s rule 
ithat the acquisition should have been “by 
^violence, fraud or any other unjust or dis- 
[liouest means whatever.” The intention of 
the legislature was to look to tlie means by 
which tlie ucquiiition took place and not 
the merits of the acquisition itself. Raj- 
moni may not have had a title, — indeed 
no trespasser will have any, — but if she 
acquired possession by adopting any of 
the methods contemplated by the expres- 
sion aforesaid, the case will be excepted 
from the rule. The findings of the Sub- 
ordinate Judge go nowhere near such a 
position. In our opinion, the 12 year 
rule would apply and it will of course 
be open to show that any body who 

was entitled to ■ sue had been precluded 

from obtaining redress either from 
minority or other good and sufficient 
cause : S. 14, Reg. 3 of 1793. As 
regards the applicability of Act 14 of 1859 
we are not inclined to accept the plain- 
in s contention that its provisions could 
have any bearing upon the present case, 
ine question is what were the rights of 
l^iswananda and Bodhananda at the 
when Rajmoni died in 1860. Now 
in 1860, the position was that if a suit 

instituted within 2 years from 5th May 
X 809, it would have to be tried and de- 


termined as if the .\cl li.ul not been 
sod ; vide S. ISof Act L4 ol 1^59 and 
consequently it would havt' (o l)e tiiod 
and determined upon the ]’(‘'4ul it ions. 
Before the two years cdapsed and on Ut, 
May 1861, was passeil .\ct 11 of 
wliich susp 0 ndc<l tlie operat ion ol .\cl 1 I of 
1859 till 1st January iSOJ. ConsoiiiUMit 1\ 
Biswananda or Bodhananda’s icinedy, us 
at Rajmoui’s death in 1860, was not, 
affected by Act 14 of 1859. In support 
of the contention that it is Act 14 of 1859 
that should govern the question, we havo 
been referred to tlie decision of the Judi* 
cial Committee in the case of Fatima- 
zulnissa Begum \ . Snudar Das (10) and 
the passage in the decision which runs in 
these words : 

‘‘According to the terms of this law (mean- 
ing .Act 14 of 1859) suits by tho mortgagors of 
1788 were barred on 17th October 1848 unless 
in the meantime the required acknowledgment 
was given. Tho right to sue was kept alive 
till 18G2 ; but as they did not sue, tho Act re- 
mains unqualified by that proviso.” 

The question that arose in that caso 
was, in our opinion, entirely different 
from the question before us. The suit in 
that case was by mortgagors to recover 
the mortgaged property. Their Lord- 
ships pointed out that tlie earliest law 
whicli placed a Ihnit of time upon such 
suits was .Act 14 of 185>9 which remained 
in force till repealed liy Act 9 of 1871. 
Act 14 of 1859, 8. 1, Cl. 15, gave GO years 
to the mortgagor to institute a suit for 
recovery of possession from the time of 
the mortgage unless there was acknow- 
ledgment, in which case it would bo 60 
years from such acknowledgment. Their 
Lordships pointed out that by 8. 18 of 
the Act of 1859 coupled with Act 11 of 
1861, suits instituted before January 1862 
were to be determined as if the Act had 
not beeu passed. .Act 9 of 1871 provided 
the same limits of time for suits of this 


kind and it added a provision (vS. 29) 
which laid down that at the expiration of 
the period thereby limited to any per- 
son for instituting a suit for possession 
of any land, his right to such laud shall 
he extinguished. In this connexion their 
Lordships made the observations quoted 
above and further observed that the period 
limited by the Act of 1871 was 17th 
October 1848, aud the title of the mort- 


gagors was extinguished on that day unl^s v 
they could show a previous 

(10) [1900] 27 Cal. 1004=27 C. 

W. N. 565 (P.C.). ^ 

Advocate H ^ 


)arnrr»q 






154 Calcutta 


Khaktamoyee Dedi V. Hridayananda 


ment in writing. The reason why their 
Lordships said that the right to sue was 
kept alive till 1862 was because there was 
no law prior to Act 14 of 1859 wliich had 
barred that right. In tlie present case 
the whole question is. iiad Biswananda 
or Bodhananda or both of tlieni the riglit 
l(D sue in 1860 at the time when llajnioni 
died, and it is a ditVerent question alto- 
gether as the Regulations which were 
then in force had provided for a suit of 
that character and would govern that 
right. The question whether the Regu- 
lations merely barred the remedy or also 
extinguished tlio primary right itself is a 
vexed question but as regards possession 
and dispossession of immovable property 
in the absence of any statutory provision 
fixing a longer period of prescription, the 
law of limitation is practically a law of 
prescription. That Regn. 3 of 1793 read 
with Regn, 2 of 1805 has been always 
understood as moaning that adverse posses- 
sion for tlie prescribed period not merely 
bars the remedy hut gives title was said by 
Peel, C. J., in-SJiih Ckumler v. Sib Kissen 
Banner^ (11), and the limitation Regu- 
lations and Act 14 of 1859 have been un- 
derstood and interpreted in that way in a 
large number of authoritative decisions, 
(e. g. Golam Musool v. Mt. Mugiilo (12) 
Gunga Gobind Mtindal v. The Collector 
of 24 Parganas (13); Raja Barada Kant 
Roy V. Pran Krishna (14), Ram Lochan 
Chakravarti v. Ram Soonder Chakra- 
varti (15), Gossain Dass Chunder v. Issur 
Chunder Nath (16). The contention 
of either of the parties noted above, in 
our opinion, cannot be allowed to 
prevail. The view taken by the Courts 
below in our opinion, is right. 

The third contention which is to the 
effect that the findings of the Additional 
District Judge as regards the period over 
which Rajmoni’s adverse possession ex- 
tended as against Biswananda are mere 
surmises and are not based on any real 
materials. The Additional District Judge 
was right in finding that Harananda died 
about the year 1254. Taking the date as 
fairly against both the parties as possible 
Rajmoni should be taken to have com- 
pleted o nly four y ears of adverse posses. 

[1854] 1 Boul. Rop. 70.^ ' 

I 51. I. A. 446, 

II M. I. A. 345=7 W. R. 21 


( 11 ) 

(12) [1887 

(13) [1867 

14 [1869] 12 W. R. 192=3 B. L R 343 

(15) [1873] 20 W. R. 104. ' 

(16) [1877] 3 Cal. 224. 
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Sion by the time that Harananda died. 
Ine question, therefore, is whether Bis- 
wananda or Bodhananda or both were 
majois foi at least a period of eight years 
at the time when Rajmeoi died in 1267 
B. S. (1860). As regards Bodhananda 
having remained a minor till long after 
ajmoni s death the finding is clear and 
he evidence sufficient* But as regards 
the year in which Biswananda attained 
majority, the Additional District Judge 
has put it down as 1256 B. S. or soon 
after. This finding, in our opinion is nob 
bised on any accurate process of reason- 
ing but is more or less a piece of unwar- 
ranted surmise. The only materials to 
which he has referred as safe guides are, 
on the one hand an am-mukhtearnama 
CE.X. 12) dated 13th Jaista 1256 B. S. 
which describes Biswananda as a minor 
and certain documents (Exs. 18, 20 and 
21) dated 12o5 B. S. wiiich also show 
liim as a minor, and on the other hand a 
chitta (Ex 13) of 1262 B S. which is 
said to show Biswananda as a major anti 
a registered kabuliat dated 29th Chaitra 
1263 B S. which also shows him as such. 
Prom these data he lias come to the con* 
elusion that Biswananda attained majo- 
rity “soon after the year 1256." We are 
unable to follow how that conclusion is 
arrived at. It is true that the defendants 
in their written statement did not speci- 
fically put the plaintiffs to the proof of 
the approximate date of Biswananda’s at- 
taining majority, and the plaintiffs may 
justly complain that they were misled by 
the nature of the defence that was set up 
as regards the character of Rajmoni s pos- 
session ; but after all it is the plaintiffs 
who have undertaken in this suit to prove 
that Rajmoni s adverse possession ex- 


tended against proper persons and for the 

statutory period. It is clear that the 

parties should be allowed to give further 

evidence on this matter should they desire 

to do so, but the finding of the Additional 

District Judge so far as this matter is 

concerned cannot possibly be allowed to 
stand. 

^ The last contention is to the effect that 
in any view Rajmoni’s adverse posses- 
sion should be taken to be that in respect 
of a limited interest. The Additional 
District Judge has gone very fully into 
this matter and so also the trial Court 
and they have unhesitatingly come to the 
etinite conclusion upon proper and sufifi" 
cient materials that her possession was 
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in its oharactor that of a malik and abso* 
lute owner. This contention therefore 
should be overruled. 

The result is that S. A. No. 49G of 1926 
should be dismissed, and S. No. 404 of 
1926 should be allowed and the case sent 
down to the lower appellate Court with 
directions to rehear the appeal after al- 
lowing the parties to bring such further 
materials on the record as they may desire 
to do, on the only question that now re- 
mains to be retried, namely as regards 
the date when Biswananda attained majo- 
rity. If the Court comes to the conclu- 
sion that Rajmoni lived for at least eight 
years after that date, the decree of the 
lower appellate Court will stand, and 
that decree will be affirmed with costs in 
this Court and in the lower appellate 
Court and if it holds otherwise, the plain- 
tiff's suit should be dismissed with costs 
in all the Courts. 

S.N./r.K. Order accordingly. 
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Rankin, G. J. 

4 

Amulya Charan Siir — Petitioner. 

V. 

Coral Engineering Works Lid. — 
Opposite Party. 

Civil Revn. Appln. No. 971 of 1928, 
Decided on 27th November 1928, from 
decision of Small Cause Court Judge, 
Sealdah, D/- 10th May 1928. 

^ Limitation Act, S. 19— Acknowledgment 
signed by one director only in the ordinary 
conduct of the business is sufficient. 

An acknowledgment signed by a director, 
who is acting as a manager to do the ordinary 
acts necessary in tho conduct of business of 
the company, is a sufficient acknowledgment 
within the meaning of S. 19. [P 155 C 2] 

Jagat Chandra Bose — for Petitioner. 

Susil Chandra Duit for Krishnalal 
Banerjee — for Opposite Party. 

Judgment. — This is a case in which 
a company was registered under the 
Indian Companies Act and it appears 
that the plaintiff supplied certain goods 
to thecompany. Certain sums became due 
from the cotxipany and the company found 
it inconvenient to pay in full. Accor- 
dingly what happened was that the 
plaintiff got the bill made out showing 
how the accounts stood. Certain pay- 
ments had been made and certain suras 
were due on a given date, namely 23rd 


August 1524. There w,is a debt which 
was at one time Rs. 372 which had been 
reLluced to Rs. 35-12-0 and there wa^v^ 
another, namely, a sum of Rs. 4S oi whic! 
nothing was paid at all. Tlie documctit 
sets out this sum of Rs. 83-12-0 descri- 
bed in this way: “ The above amount 
Rs. 83-12-0 Eighty three and annas 
twelve stands as nett dues this day.' 
Below this there is a one anna stamf 
upon which the date is put 25th Augusn 
1924. By the side of this stamp it i = 
written Correct.” Then in a rubhei 
stamp the words “ The Coral Engineer- 
ing Works Ltd.” and “ director ” appear 
and between these two lines of the 
rubber stamp comes the signature of a 
gentleman Mr. S. C. Aich who is admit- 
tedly one of the three directors of the 
company. When the plaintiff brings his 
suit against the company and produces 
this document it is contended and suc- 
cessfully contended that this is not a 
sufficient acknowledgment within S. 19, 
Lira. Act, because Mr. S. G. Aich was only 
one of the three directors and had not 
got the authority of the other two dir- 
ectors to do anything in the matter 
There was evidence on the part of the 
plaintiff that this Mr. S. C. Aich was the 
man who had made payments on behalt 
of the company and had given orders and 
had received money on behalf of the 
company and although the company's- 
rubber stamp with room for the name cl- 
one director only had'been employed, the 
defendants succeeded. The directors and 
the Judge seem to have got confused bet- 
ween the company’s seal and an ordinary 
rubber stamp. 

The present question has nothing to eJe 
with the seal of the company. Apart 
altogether from things which require a» 
formal resolution of a Board of Directors- 
most companies who conduct business- 
have to employ one of their directors as 
manager to do the ordinary acts neces- 
sary in the conduct of the business. No 
one can conduct business by having every- 
thing signed by three directors. There- 
is ample evidence that in the course of 
business carried on, this company could' 
not manage to pay the money which wa& 
to have been paid and got time by ack- 
nowledging that the amount was due. 

In my judgment the Rule m ust be 
made absolute and judgment must be en- 
tered for the full amount of the claim 



156 Calcutta Surendra Chandra v. Kedareswar (Suhrawardy, J.) 1929 


with costs both in this Court and in the 
Court beloNY. Hearing fee in this Court 
is assessed at one gold mohur. 

M.N. RK. Rule made absolute. 
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Sl'huawaruy and Garltck, JJ. 

Surendra Chandra- Ray Choudhuri — 
Plaintiff— Appellant. 



Kcdarcmar Choudhuri — Defendant- 
Respondent. 

Appeals Nos. 1378 to 1382 of 1926, De- 
cided on 31st July 1928, from appel- 
late decrees of Sub-Judge, Rajshahi, D/- 
25th January 1926. 

4 ./®^ Tenancy Act, S. 105— Word 

land includes share of tenant in holding 

andean form subject of proceedings under 
w. 1 0 5« • 


The word “land” as used in S. 105 may ir 
^Judeasharo of a cosharer landlord and ma 
.liorofore include a share of a tenant in 
folding. Therefore the land in the occupa 
'ion of a tenant need not be an entire ho] 
ding to form the subject of proceedings unde 

IJ Cal 610 and 7 C. W. N. 070, Ref. [L> 157 C 1 

* (b) Civil P. C., S. 11— Prior decisioi 
enough based on error of law can be re 
Judicata. 


An error of law Is not a ground for setting 
aside a previous decree as passed without 
jurisdiction or for a declaration that it must 
never operate as res judicata. [P 157 C 2] 

Krishna Kama! Maitra — for Appel- 
lant. 

Jatindra Mohan Chaudhuri for Bire- 
^war Bagchi — for Respondent. 

Suhrawardy. J.-— These five appeals 
arise out of suits for recovery of rent. 
They have been decreed by the lower ap- 
pellate Court at the admitted rate. The 
plaintiff claims that he is entitled to en- 
hanced rent as fixed by the Settlement 
Officer under S. 105, Ben. Ten. Act. It 
appears that the plaintiff had several co* 
sharers in the mehal. There were bat- 
wara proceedings and certain lands were 
allotted to the plaintiff in his Sahara. 
After the publication of the Record-of- 
Rights he applied for settlement of fair 
and equitable rent under S. 105, Ben. 
Ten. Act on the grounds which are co- 
vered by S. 30. Ban. Ten. Act. These ap- 
plications were fought by the defendants 
and partially allowed. The plaintiff in 
these suits now claims rent as fixed by 
the Settlement Officer. The defence with 


which we are now concerned is that the 
Settlement Officer had no jurisdiction to 
try the matter under S. 105, Ben. Ten. 
Act and, therefore, his decree is a nullity 
and cannot have legal effect. This ob- 
jection is based upon the ground that the 
settlement khatians show that they in- 
clude several plots and with reference to 
one plot in some of them the defendants’ 
interest in the holding as a raiyat is 
noted as fractional, the plots in occupa- 
tion of the defendants together with the 
share in one plot did not constitute a 
holding within the meaning of S. 30, 
Ben. Ten. Act and accordingly the Settle- 
ment Officer had no jurisdiction to en- 
hance the rent of the lands in the oc- 
cupation of the defendants. The learned 
Subordinate Judge has given effect to 
this contention and held that the word 
land used in S. 105 does not mean and 
include a parcel or undivided share of a 
tenancy and hence the Settlement Officer 
had no jurisdiction to enhance the rent 
under S. 105 and his decision is ultra 
vires and inoperative. 

The question raised is a serious one as 
it is directed to nullify the effect of the 
solexin act of a Court of justice. We 
have therefore carefully looked into the 
matter and the law as it at present stands 
and we are unable to say that the decree 
of the revenue officer was without juris- 
diction and ultra vires. The meaning of 
the term land’ came up for consideration 
in the case of Safaruddi v. A. K. Fazal 
Huq (l). The case was tried by D. 
Chatterjeei J- sitting singly and his de- 
cision was affirmed by a Bench consisting 
of Jenkins, C. J., and N. R. Chatterjea, J. 
The report of the case as it appears in 
the Calcutta Daw Journal leads one to 

4 

suppose that there was a division bet- 
ween the cosharers of the land and the 
tenants jhad executed separate kabuliats 
in favour of the cosharers. If that were 
so, the decision would be in consonance 
with the decisions of case under S. 30, 
Ben. Ten. Act. But we have looked into 
the record of the case and find that as a 
matter of fact there was no division of 
the land but the tenants executed kabn* 
Hats in favour of different cosharers in 
respect of their share in the Holding. The 
learned Judge there considered as to 
meaning should be attached to the word 
‘land’ in S. 105, Ben. Ten. Act and the 

(1) [1914] 21 C. li, J. 592=30 I. C. 414. 
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observation made by him on this point 
may be quoted here with advantage : 

tKa arises is whether 

Ith^^ h tenant. 

shar« respect of holdings that a 

a undivided holding cannot be called 

^^rrij Churn v. E^Ja Runjit 

in i 105 ’ Th^ ‘holding’ does not occur 

k1m‘k /u occurring there is ‘land 

htt word ‘land’ has not 

lanrb,]T/“/ "‘^y the share of the 

not landlord should 

r f A^® s®°^*cn. In this view of the 

b^r tot^ Ben. Ten. Act is no 

oar to the maintenance of this application.” 

in that case the objection was that one 

of the landlords who wanted to enhance 

the rent under S. 52, Ben. Ten. Act could 

not apply for settlement of fair rent. In 

the Letters Patent appeal Jenkins. C J 

remarked: 

decided favourably to 

J. on the footing that there were separate 

there were 

separate tenancies then in the circumstances 
of this case there was a compliance with the 
provisions of S. 105, Ben. Ten. Act.” 

This case, so far as I know, has not 
been dissented from subsecpiently and it 
carries with it high authority of three 
learned Judges of this Court. The result 
of the decision is that though the land 
in occupation of the tenant may not be 
an entire holding, it may form fhe sub- 
ject of proceedings under S. 105. The 
result may appear to be incongruous 
if not quite absurd because under the 
law as .it stands at present an ap- 
plication under S. 30, Ben. Ten. Act. 
by a cosharer landlord is not competent 
but if he applies under S. 105 for en- 
hancement of rent under S. 30 he gets the 
right to do so, even if his claim refers to 
a share of a holding. There are cases 
which lay down that where a tenant exe- 
cutes a separate kabuliat in favour of a 

fnr « landlord proceedings against him 

maintainable- 

Panchanan v. Raj Kumar (3) and Go- 
binda v. Bamtdulla (4). But it ia not 
ineoessary to go ao far aa we have eot 

point that fhe 

ther^Lre neludfZ' h 

a holding. ^ ® 

the doeree 

4) [1903J 7 0.W.N. 070. 
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the revenue onicer being without juris- 
diction and ultra vires may bo looke.! ut 
L*om a different point of view, ruder S. 81. 

Estates Partition Act, the Eeimty Col- 
lector has the right to split up a holdin" 

which accordingly forms a separate ton^ 

aacy under a particular latidlonl. The 
mere fact that in one of the plots the 
tenant has been given a sliare does not 
takeaway the effect of S. 81. Partition 
Act r must note here tliat in the pro- 
ceedings -before the Settlement Ollicer 
which were contested no objection was 
taken on this ground. It was virtuallv 
admitted that the plaintiff' was compe- 
tent to ask for enhancement under the 
law. It does not therefore lie in tlie 
mouth of the defendants to turn round 
now and say that the decision of the Set- 
tlement Officer was without jurisdiction 
in view of certain decisions of this Court 
which held that proceedings under S. 30 
for enhancement of rent must relate to an 
entire tenancy. The law as understood 
by the Settlement Officer was laid down 
in the case reported in Safaruddi v. Fa- 
zal Huq (l). If there has been any sub- 
sequent divergence from that view and 
even if the latter view is correct, an error! 
of law is not a ground for setting aside a 
previous decree as passed without juris- 
diction or for a declaration that it mustf 
never operate as res judicata. In view of 
the observations made above I am of opi-’ 
nion that these appeals must succeed; the 
decrees of the Courts below are set aside 
and the plaintiff’s suits decreed with costs 
both here and in the Courts below In 
Appeals Nos. 1379 and 1380 of 1926 the 
respondents have not appeared. I ac- 
cordingly make no order for costs in this 
Court in these cases but the plaintiff will 

be entitled to his costs .in the Courts 
below. 

Garlick, J.— I agree. 

M.N./r.k. Appeals allowed. 
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Cammiade and S. K. Ghose, JJ. 

Srish Chandra Dhaduri and others — 
Defendants — Appellants. 

V. 

Brojobashi Pramartii— Plaintiff— Res- 
pondent. 

Appeal No. 2206 of 1926, Decided on 
24th August 1928, from appellate decree 
of 2Dd Sub-Judge, Zilla Pabna, D/- 2nd 
July 1926. 
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Bengal Tenancy Act, Sch. (3), Art. (3)— 
Widow selling her widow’s estate in occu* 
pancy holding to landlord — Suit by rever- 
sioner to recover possession will not be 
governed by Art. 3, Sch. 3. 

A widow sold to the landlord the occupancy 
holding which she possessed as her widow’s 
■estate. Just six years after widow’s death lier 
-eversioner brought a suit for possession of the 
holding. 

llfhh. that although the landlord remained 
iti possession after widow’s death, it could 
not bo said that ^thero was any dispossession 
by the landlord so as to apply two years’ 
rule of limitation contained in Art. 3, Sch. 3. 

[P loS C 2] 

Charu Chnnrlra Bisicas and Habindra 
^ath Choirdhury—iov Appellants. 

lladha henode Pal and J itendra Mohaii 
Ba7ierjce~~{ov Kespondent. 

Judgment.—This appeal is by the de- 
fendants in a suit for recovery of posses- 
sion of certain lands as belonging to an 
occupancy holding. The land had be- 
longed to two brothers, Kashinath and 
Shibnath, and theplaintilT is Shibnath’s 
reversion iry lieir. It is found by the 
learned Courts below that Sliibnath had 
predeceased bis brother Kashinath and, 
therefore, the plaintitl was only entitled 
lecover a lialf share of the tenancy. 
The property in suit had been sold by 
Sliibnatb’s widow, Tushta Bewa, to the 
defendants, who are some of the cosharer 
landlords. Tushta died in Chaitra 1324. 
and the suit was instituted just after six 
years after her death. 

^ The question which is raised before us 
13 the question of limitation. The defen- 
aants, who are the appellants before us, 
contend that the special rule of limita- 
tion contained in Art. 3, Sch. 3, Ben. Ten. 
Act applies, and that the period of limi- 
tation for the suit is two years from 
Tushta’s death. Art. 3, Sch. 3. Ben. 
Ten. Act, declares the period of limitation 
in suits by a raiyat or under-raiyat, 
where dispossession is by the landlord. 
The defendants are certainly landlords, 
but the question is whether there was 
any dispossession. The defendants con- 
tend that by their retention of possession 
after Tushta’s death they dispossessed the 
plaintiff. This contention is not sound. 
In order that there should he disposses- 
sion, there should first have been posses- 
sion. Had the plaintiff had possession 
at any time prior to the sale by Tushta 
or prior to the occupation of the land by 
the defendants, then the defendants might 
have dispossessed the plaintiff; but 
where, as in the present case, the plain- 
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tiff had never been in possession and he 
had never had the right to possess, the 
fact that the defendants had continued in 
possession after Tushta’s death does not 
amount to dispossession during Tushta’s 
life time; the defendants were entitled to 
possess the land, because it was open to 
Tushta to part with her widow’s interest 
in the property. The defendants’ right 
expired at the time of Tushta’s death. I 
But that in itself will not constitute their 
continuance of possession into an act of 
dispossession, for the purpose of the rule 
of limitation laid down in the article re- 
ferred to above. The appeal, therefore, 
fails and is dismissed with costs. 

S N-.^R.K, Appeal dismissed. 
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C. C. Chose and Bcckland, JJ. 

Umesh Chandra Manna — Defendant — 
Petitioner. 

V. 

Amar Nath Jana — Plaintiff — Opposite 
Party. 

Civil Revn.j^Appln. No. 1000 of 1927i 
Decided on ^h December 1927, from 
order of Offg. Sub-Judge, Midnapur, 
D/- 7fch April 1927. 

Civil P. C., S. I5l — Court cannot invoke 
S. ISl to restore dismissed suit. 

A Court invoking the aid of the provisions of 
S. 151 for the purpose of restoring a suit which 
had been dismissed is exercising a jurisdiction 
not vested in it by law. [P 159 C 1] 

Rama Prasad Mtikhopadhyaxj iov Pro- 
motho Nath Bandopadhyay — for Peti- 
tioner. 

Gopendra Nath Das — for Opposite 
Party. 

Ghose, J. — In this case which 
was a suit for recovery of mesue-profits, 
an order was made by , the learned Sub- 
ordinate Judge OQ 9th July 1925 by 
which he directed that the suit should 
stand dismissed for the present without 
adjudication.” Thereafter, there was an 
application under O. 47, R. 1 and S. 151, 
Civil P. 0. The learned Subordinate Judge 
came to the conclusion that O. 47, R. 1, 
Civil P. C., had no application but that 
the suit which had been dismissed on 9th 
July 1925 could be restored under the 
provisions of S. 151, Civil P. G. It is 
against that order that the present rule 
has been obtained. Now, if as a matter 
of fact the suit had not come to a termi- 
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^ reason of the order of 9th July 
lyjo, then no application was entertain- 
able under O. 47. R. 1, Civil P. C. But 
^le application under O. 47, R 1 Civil 
f . C , was entertained and disposed’ of on 
Its merits, the learned Subordinate Judge 

fw conclusion that, on the 

facts. O. 47. R. l, Civil P. C.. did not ap- 

ply. He, however, made a mistake in in- 
voking m aid the provision of S. 151, 

Civil P, C.. canflot be invoked for the 
[liurpose of restoring to the file a suit 
^vhich has been dismissed. In my opin- 
ion, the learned Subordinate Judge in in- 
voking in aid the provisions of S. 151, 
J^ivil P C., for the purpose of restoring 
the suit which had been dismissed on 9th 

•July 1925 exercised a jurisdiction which 

was not vested in him by law. It follows, 
therefore, that the order of the Subordi- 
nato Judge restoring the suit under S. 151 
yivil P. a, must be set aside. The rule 
IS accordingly made absolute with costs 
nearing fee one gold mohur. 

Buckland, J. — I agree. 

m.n./r.k. Mule made absolute. 
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C. C. Ghose, J. 

Raj Kumar Dutta — Defendant — Peti- 
tioner. 

V. 

Jadu Nath Plaintiff-Oppo- 

site Party. 

Civil Rule No. 1612 of 1927, Decided 
on 20^ March 1928, ’from order of 2nd 
^a-ldah, D/- 1st December 1927. 

Suit wrong y tried by Court having no jurU- 
^ Court can interfere. 

® Court will not ordinarily intorferTl 
wicn interlocutory orders unless it is apparent 

interference is called for in the * 

imnn ju®tlce, but each case must depend 

Court facts, and so where the lower 

question of juris- 

jurisdicrioS fch decision gave itself 

jurisdiction the High Court will interfere. 

plaintiff sued 

to enforce specific performance of a con- 

ofThp t° conveyance in respect 

in thft fclie property mentioned 

suit fo^r .‘“r * ^ ^nd is a 

intLif ^ for an 

cannot^r property. There 

cannot be any doubt that such a suit 

property in question is 
situate. co»se5«. the Sealdah Court 


has no jurisdiction, in this view of the 
matter to try a suit for specilic perform- 
ance of a contract for a convoyanco of the 
tree-hold in a property which is situate 
outside the jurisdiction of that Court It 
ollows, therefore, that the Sealdah Court 
by deciding that it has jurisdiction can- 
not give itself jurisdiction to try the suit 
It further follows that there has been an 
exercise of jurisdiction by the Seald ili 
Court whore it has no such jurisdiction, 
ihe question then arises whetlier tliis 
Court sliould interfere in the matter. It 

J I 1 . J * o appears for 

the plaintiff-opposite party that what 

has been decided is only with respect to 

an issue which arises in the suit, that is, 
with respect to a portion or part of tiie 
case Itself, and that, that being so, tliis 
Court will not interfere under 8. 115, 
Civil P. C. with an interlocutorv order 
of this description. No doubt, 'in the 
abstract, it is well-settled that this Court 
will not ordinarily interfere with inter- 
locutor>^ orders unless it is apparent that 
such au interference is called for in the. 
interests of justice. But each case musti 

depend upon its own facts and it would 

be extraordinary if, in a case of this dos-f 
cription and on the facts referred to 
above, it was held that this Court wasi 
powerless under S. 115, Civil P. C. to set 
the Court, which decided wrongly the 
question of jurisdiction and on such wrong! 
decision gave itself jurisdiction right.| 

In my view, there is abundant authority! 
in support of the contention that this' 
Court will interfere in a case of this des- 
cription. 

The rule is accordingly made absolute 
with costs. The decisiou complained of 
is set aside and the case is sent back to 
the Court bolow in order that Court may 
return the plaint to the plaintiff to be 
presented in the proper Coart The hear- 
ing-fee in this Court is assessed at two 
gold mohurs. 

S.J./r.K- Case sent back. 

^ A. I. R. 1929 Calcutta 159 (2) 

B. B. Ghose and Bose, JJ. 

Krishna Chandra Das — Judgment- 
debtor — Appellant. 

V. 

Jotindra Nath Porial and another — 
Respondents. 

Appeal No. 205 of 1928, Decided on 
16th September 1928. 


IGO Calcutta Kali Kumar v. 

Provincial Insolvency Act (1920), S. 78 
— Insolvent acknowledging debt to decree- 
holder in insolvency proceedings — It is suffi- 
cient proof of debt within proviso to S. 78. 

Seciiou 43 o:Uy spjcifijs a simple mode of 
proof of the debti but does uot exclude any 
.i‘hor mode of proof, and whore, therefore, the 
debt to the decree-holder was proved in the 
insolvency proceedings, according to the state- 
ment of the insolvent that a decree had been 
obtained against him, the debt must be 
taken to have been proved within the proviso 
to3.7S. [P IGO, Cl] 

Abinas Cha/i^ira for Appellant. 

Nasim Afi — for Respondeats. 

Judgment. — In this case the question 
is whether the application for execution 
is barrel by limitation. Both the Courts 
below have held that t.he decree-holder is 
entitled to exclude the time during which 
the insolvency proceedings were pending, 
that is between the period of 9th April 
1924 when the judgment-debtor was 
adjudicated an insolvent and the 27th 
August 1925 when the adjudication was 
annulled. During the course of the ex- 
ecution of the decree the judgment-debtor 
applied for being adjudicated an insol- 
vent. He entered in his schedule the 
decree-holder as the only person who was 
his creditor, and apparently he stated 
that the decree-holder had obtained the 
decree. Upon that the executing Court 
stayed the execution and it appears that 
the Court directed the decree-liolder to 
produce a copy of the insolvency proceed- 
ings. Thedecree-holderapparontly failed 
to produce a copy of the insolvency pro- 
ceeding within the time allowed ajid the 
execution case was thereupon struck off. 
Now the judgment-debtor says that S. 78 
does not apply because the debt was prov- 
able under the Insolvency Act but was 
not proved under the Act, and reference 
is made by his advocate to S. 33, 
Provincial Insolvency Act, under which 
he says that the creditor was bound to 
prove his debt again. Reference has also 
been made to S. 49 as to the mode of 
proof of the debt. In this case the insol- 
vent admitted the debt of the creditor 
decree-holder. S. 49 only specihes a 
simple mode of proof of the debt, and I 
agree with the observation of the learned 
Munsiff in this case which has been 
affirmed by the learned Judge that S. 49 
does not exclude any other mode of proof. 
In this case the debt to the decree-holder 
was proved in the insolvency proceedings 
according to the statement of the insol- 
vent that he bad obtained a decree against 
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the insolvent ; therefore he was on the- 
facts of this case entitled to exclude the- 
period under S. 78 of the Act. This appeal 
is therefore dismissed with costs. We as- 
sess the hearing fee at three gold mohurs. 
S.N. 'r.K, Appeal dismissed. 
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Cuming and Lort-Williams, JJ. 

Kali Kumar Das — Accused — Peti- 
tioner. 

v. 

Naivabali Dhali — Complainant — 
Opposite Party. 

Criminal Revn. Petn. No. 1315 of 1927^ 
Decided on 22nd March 1928. 

(a) Criminal P. C., S. 239 (d)— Persons 
may be tried together although charge i» 
alternative or distinct. 

It is sufficient for purposes of S. 239 (d) that 
the oOencos were committed in the course of 
the same transaction. Whether the charge is 
an alternative one or is a distinct charge is 
obviously immaterial. [P 161, C Ij 

(b) Criminal P. C., S. 239 (d)— All offen- 
ces, whether substantive or abetment can be 
tried together, if committed in course of 
same transaction. 

Sub'Cl. (d) contemplates all the offences 
committed by persons, whether substantive 
oQencos or abctmsnt of those offences, being 
tried together provided they were committed 
by the persons in the course of the same tran- 
saction. CP 161, C 1] 

(c) Criminal trial — Joint trial. 

The legality of the joint trial depends upon 
the accusation and not on the trial ; A.l.lt. 
1922 Cal. 107, Bel. on. [P IGL 0 2] 

Debendra Narayan Bhattadiarji and 
Tarapada Barter ji — for Petitioner. 

Mritunjoy Chattopadhya and Deha- 
brata Mukerji — for Opposite Party. 

Cuming, J. — The present petitioner 
Kali Kumar Das was tried joiutly with 
one Rahimuddi on the following charges: 
first of all that they conspired to commit 
criminal breach of trust with regard to a 
certain sum of money about Rs. 2,000 odd 
and thereby committed an offence punish- 
able under S. 408 read with S. 120-B ; 

and secondly that they misappropriated 
a sum of Rs. 2,000 odd and so committed 
an offence under S. 403, I. P. C. Against 
the present petitioner there was also a 
further charge that he committed criminal 
breach of trust as a servant with regard 
to the same sum of money Rs. 2,000 odd. 
These charges were drawn up on 30th 
July 1927. On 13th September 1927 the 
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Magistrate added what he has described 

as alternative charges, namely, three cliar- 
ps against the present petitioner of falsi- 
fying the accounts, each of these charges 
dealt with one specific item in the account 
against the other accused liahi- 

muddi of abetting the same falsification 
oi accounts. 

It IS unnecessary to state in detail the 
tacts of the case at length. They are 
briefly these : The petitioner was a ser- 
vant of the complainant Nawab Ali who 
IS a jute broker at Poran bazar Chandpore 
^ahimuddi was a customer. The case is 
pat by means of falsification of certain 
books of account they defrauded or 

attempted to defraud the complainant of 

the sum of Rs. 2,000 odd. 

The first argument that has been put 
^rward by the petitioner is that S. 239, 

t-^riminal P. C. does not contemplate what 
are described as alternative charges being 
pied together with the original charges, 
i admit I do not see the force of this con- 
tention. S. 239 (d) provides that persons 
accused of different offences committed in 
the course of the same transaction may 
;be tried together. It is sufficient that 
.the offences were committed in the course 
|of the same transaction. Whether the 
icharge is an alternative one as provided 
iby S. 236 or is a distinct charge is obvi- 
ously immaterial. 

The learned vakil has next argued that 
the two persons cannot be jointly tried 
on three substantive charges and one of 
them Rahimuddi of abetting these three 
offences. As far as I can see this is also 
eoverp p sub-Cl. (d), S. 239. No doubt 

S ’ / cover this case, but 

sub-Cl (d) most certainly does. Sub- 
^1. id; contemplates all the offences com- 
mitted by these persons, whether sub- 
stantive offences or abetment of those 
offences, being tried together provided 
they were committed by these persons in 

the course of the same transaction. 

o ioo“ ‘ has argued that 

the n' application to 

euLI ‘ hence the ac- 

cused was imlly tried on some 10 or 20 

S contends that 

this ^ bar to 

offlncL nf 234 refers to 

Offences of the same kind though in other 

and’n^t^ distinct from each other 

and no necessarily forming part of the 

grerns tn'°“- u^**® ®®®“°“ '^hich 

g erns the case, however, is S 235 
1929 C/21 & 22 
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Criminal P C. whicii ]uv)vi(les tiiat any 
number of ollonoes may bo trio, I together 

It they form part of tho same tran. iction 
b. 239 d) Nvhich clearly to my mind con- 

pmplates that all offences cjinniittod in 

the course of the same transaction m ly ho 

tried together and that the accused poi- 
sons concerned in this offence may ho 
jointly tried though they are concerned in 
different offences. The criterion as to 
whpher they can or cannot be tried to- 
getlier is whether these offences wore 

committed by them in the course of the 

same transaction. It is no doubt always 
open to the Court if it appears that the 
accused persons would be embarrassed by 
such a joint trial to try the accused per- 

charges separately, 
o. IS only an enabling section. It 

does not, however, appear that the peti- 
tioner ever suggested that he would be 
embarrassed by a joint trial with his 
co-accused Rahimuddi or ever asked for a 
separate trial. 

It was then contended that S. 234 is 

•• a, ^ persons were 

tried jointly under S. 239, and we were 

referred to the case of Budliat Sheik v 

Emperor (i). f admit that £ do not see 
the applicability of S. 234 to the present 
case. This is not a question of different 
offences of tho same kind though other- 
wise nonconnectei with each other com- 
mitted within the space of one year. This 
IS a case of number of offences so connec- 
ted as to form one transaction which case 

o. 239 (cU. 

^ The only question really to be decided 
IS whether all the offences of which these 
persons have been tried were committed 
iu the course of the same transaction. As 
contended by the learned vakil for the 
petitioner and also by the learned vakil 
who appears for the complainant the lega- 
lity of the joint trial depends upon the 
accusation and not on the result of the 
trial : see the case of Abdul Salem v 
Emperor (2). Thecisefor the prosecu- 
tion in this case was that between certain 
dates the two accused conspired together 
to defraud the complainant of a sum of 
money roughly Rs. 2,000. All tho vari- 
ous means that were used to carry out 
this conspiracy, namely, falsification of 
accounts and misappropriating various 

( 1) C1905J 33 Cal. 292=10 C.W.N. 32. 

(2) A.I.R. 1922 Cal. 107=49 Cal. 573. 
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sums during the period all formed part 
of the same transaction which was a con- 
spiracy to defraud the complainant. All 
the offences with which the present peti- 
tioner and Rahimuddi who was tried 
jointly with him had been charged and 
convicted were committed in the course 
of this one transaction. The rule there- 
fore stands discharged. The petitioner, 
if on bail, must surrender to serve out 
the remaining portion of the sentence, 

Lort-Williams, J . — I agree. 

S.N./R.K. Uule discharged. 
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Mitter, J. 

Sashi Dalai Pyne and others — Decree- 
holders — Petitioners. 

V. 

Nanda Lal Das and oi/ters— Opposite 
Party. 

Civil Revo. Appln. No. 630 of 1928, 
Decided on 30th July 1928, from order 
of 3rd Munsif, Alipur, D/- 20-3-1928. 

^ (a) Civil P. C., S. I5l — Court cannot 
set aside in review its order passed without 
considering certain provision of law. 

A Court cannot set aside in review its order 
passed without taking into consideration 
certain provision of law because to do so 
would amount to set aside an order passed on 
a misconception of law, which is not com- 
petent. [P 162 C 2] 

(b) Civil P. C., O. 38, R. 10— Person hav- 
ing no interest in properties attached, nor 
possessing them at time of attachment can- 
not proceed under O. 38, R. 10. 

The procedure to be followed in investiga- 
tion of claims under the provisions of O. 38, 
is the same as the procedure to be followed 
under O. 21, R. 58. So when at the date of 
attachment a person had no interest in nor 
was possessed of the properties attached, he 
cannot proceed under O. 38, R. 10. 

[P 162 C 2] 

Satindra ,Nath Mukerji — for Peti- 
tioners. 

Eemendra Chandra Sen — for Oppo- 
site Party. 

Judgment. — This rule must be made 
absolute. It appears that the opposite 
party preferred a claim under the provi- 
sions of O. 38, Civil P. C., to an attach- 
ment of the disputed properties before 
judgment. On 14th March 1928 that 
claim was rejected by the Munsif as 
untimely and on the further ground that 
the decree-holder’s attachment preceded 
the auction-sale of the opposite party. 
On 20th March 1928 an application was 


made by the opposite party before the 
Munsif under S. 151, Civil P. C., and 
that application was allowed by the 
Munsif on the ground that he had re- 
jected the application summarily on 
14th March 1928, not taking into consi- 
deration the provisions of O. 38, R. 10, 
Civil P. C. The Munsif really set aside 
the previous order on the ground that 
he had passed the previous order on a 
misconception of the law. That cer-^ 
tainly was not a ground which justified 
him in setting aside the order purported 
to have been made by way of review 
under S. 151 of the Code. His order under 
S. 151 was made without jurisdiction 
and must be set aside. It is argued 
however, by the learned advocate for ,the 
opposite party that even if the order is 
made without jurisdiction, this Court is 
not bound to interfere, seeing that his 
client had purchased these properties in 
execution of a decree subsequent to the 
attachment. There is, however, no force 
in this contention for if that is his case, 
he is not a person who can put in a 
claim under O. 21, R. 58, Civil P. C., 
or under the provisions of O. 38 of the 
Code. The procedure to be followed in, 
investigation of claims under the provi- 
sions of, O. 38 is the same as the proce-| 
dure to be followed under O. 21, R. 58 
and the subsequent sections of the Code. 
0.21, R. 59 of the Code indicates the 
scope of the enquiry under O. 21, R, 58, 
and it limits the enquiry to this, that 
the claimant must show that at the 
date of attachment he had some interest 
in or was possessed of the properties 
attached. 

Now on the claimant opposite 
party's own showing, at the date of 
attachment he had no interest in or 
was not possessed of the properties 
attached for the claimant had only 
then a decree against the judgment-debt- 
or whose properties were attached. 
There had been no sale in execution of 
that decree and consequently it cannot 
be said that the claimant opposite party 
had at the date of the attachment any 
interest in or that he had possession in 
the properties attached, so, on the 
claimant’s own case he is not a person 
who can come in under O. 21, R. 58. He 
may have other remedies. All that order 
O. 38, R. 10, says is that the rights of 
such a purchaser as the claimant is, will 
not be affected by reason of 3 .ny order 
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of attachmaafc baCore juigcasnt that 
might have proparly beaa made The 
order made by the Muasif is clearly 
without jurisdictioQ aai must be set 

aside. The patitioaer is.eatitled to the 

costs of this rule. I assess the hearing 
fee at oue gold mohur. ° 

S.N./R.K. H^lle made absolute. 


Calcutta 1G3 
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SUHRAWARDY AND GaRLICK. JJ. 

Bajani Kumar Mitradi.xxd others — De- 
feudauts — Appellants. 

V. 

Ajmaddin BAiu'r/a— Plaintiff — Respon- 
dent. ^ 

Appeal No. 1913 of 1926. Decided on 

23rd August 1928, from appellate decree 

of 2nd Sub-Judge, Tipperah. D/- 21st 
April 1926. 

judicata do« 

not affect juriad.ctioo but is plea which 
party can waiVb. 

is one which doss 
not affect the junsdiction of the Court but is 

which a party is at liberty to 

WAiv3, 164 C ll 

f ’ ® H-Out of two con- 
fltcting decrees last should prevail. 

When there are two conflicting decrees the 
last should prevaa on the gronnd that ia 

and between the parties 

taken as 

pleaded in the latter suit and not given effect 

regarded as dead- 

612 and 1 A. Z*. 41G, Itel. on. [P ici C 2] 

Prokash Chandra Ma^umdar—ior Ap- 
pellants. ^ 

Upendra Kumar Roy — for Respondent. 

Judgment. This is an appeal by the 
defendants in a suit by the plaintiff for 
declaration of title and confirmation of 
possession on the ground that he has an 
occupancy raiyati right in the two jamas 
mentioned ,n the schedules ha and kha of 
the plaint and is not liable to be evicted 
therefrom The facts which have led up 

n 19oVhv 

of the nlai ejectment 

ard\w® aeder-raiyat 

defendants brought r ^ 
plaintiff under S 66 BarTen^lT'r ii ® 
ing that the plaTntfr w^s^' ht^’ S 
tenant, for arrears of rent and in default 
of payment for ejectment Thn.f <> -f 
decreed ex Parte^ut tSe p W ff io t Ms 
euit appeared at a later sCfnd depm 


sited a portion of tlio decretal amount. 

appears that he did not deposit the 
eutire amount and, therefore, the 
defendant took oat evrociition of the 
decree and obtained formal delivery , f 
possession throimh Court. The tenant 
not having vacated the laud the defenchui U 
brought a suit in 1921 for recovery 

possession. This suit was decreed after 

contest up to the appellate Court Th >t 
decree was for khas possession of the 

Dlafnti^ Th ‘‘Sainst the 

plaintiff Thereafter in 1924 the plaintiff 
instituted this suit for declaratio^n of his 

brmition of possession. The trial Court 
dismissed the plaintiff’s suit in respect 
of schedule ka and decreed the suit in 
respect of schedule A-/ia 

decreed the appellate Court 

^ mf respect of both these 

plots. The defendants have appealed 

before us but they have confined their 

appeal only to plot ka. The point taken 

Q appeal is that the lower appellate 
Court was wrong in not giving effect to 
the decree passed in their favour in 1918 

Subordinate 

IPDO^ Isolds that the decree passed in 
1909 in which the plaintiff was held to 
be an occupancy raiyat should operate as 
res judicata and accordingly the subse- 
quent decrees in 1918 and 1921 must be 

treated as without jurisdiction and nulli- 

, is clearly wrong. The 

plaintiff should have pleaded that the 
decree of 1909 had operated as res judi- 
cata in the suit in 1918. But he omitted 
to do so; and the result was that the 
Court passed a decree holding that the 
plaintiff was an under-raiyat, for that is 
the effect of the decree which was passed 

nMQ 9 l In the suit 

of 1921 which was based upon the suit of 

1918 the plaintiff again failed to brio" 
to the notice of the Court the decree of 
1909 with the result that the defendant’s 
suit for khas possession and mesne profits 
was decreed against the plaintiff The 
present suit on the face of the decree 
passed in 1921 is incompetent. Instead 
of taking the defence which the plaintiff 
now pleads in his plaint he brings an- 
other suit for the purpose of agitating the 
matters which were involved in the suits 
of 1918 and 1921. There is no procedure 
in law which entitles him to do it. The 
plaintiff cannot be permitted to attack a 
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decree passed by a Court of competent 
jurisdiction not vitiated by fraud or in- 
operative in a subsequent suit. The only 
mode of assailing a decree by a separate 
suit is to attack it on the ground of fraud 
for which period of limitation is pres- 
cribed in the Limitation Act. On the 
general law, therefore, the plaintiff is 
precluded from maintaining this suit. 
Also on the rule of estoppel by judgment 
the plaintiff is not entitled to the relief 
he claims. 

The position at the worst in this case 
is that there are two conflicting decrees. 
By one decree the plaintiff’s right as 
occupancy raiyat was established. By 
another decree that right was negatived. 
The point that arises in these circum- 
stances is as to which decree should pre- 
vail. The trend of authorities is that the 
last decree ought to prevail. If finality 
is not given to the last decree there 
would be no end of the litigation which 
it is the object of S. 11, Civil P. C., to 
secure. The defendants in this suit may 
again bring a suit and base their claim on 
the decree of 1918 or 1921. If in such a 
suit the plaintiff can put fsrward the 
decree in this suit operating as res judi- 
cata in that it is the last decree between 
the parties, why should not the same 
ground be available to the defendants in 
the present suit? As has been observed 
by the learned Judges of the Madras 
High Court in Seshayya v. Venkatadri 
Appa Bow (l) the effect of not pleading 
the previous decree in answer to the 
plaintiff’s claim in a suit stands on the 
same footing as if the defence was raised 
by the defendant and disallowed by the 
Court. It cannot be placed on a higher 
footing on any reasoning based upon com- 
mon sense or law. The bar of res judi- 
cata is one which does nob affect the 
^jurisdiction of the Court but is a plea in 
'bar which a party is at liberty to waive. 
If a party does not put forward his plea 
of res judicata in a suit he must be taken 
to have waived it or it must be taken to 
be a matter which ought to have been 
'made a ground of attack and deemed to 
have been a matter directly and substan- 
tially in issue in . the suit under Expl, 
U). S. 11, Civil P. C. The party 
omitting to plead res julicata inten- 
tionally invites the Court to decide the 
case on the merits an d ha ving failed to 

U) [19163 31 M.L.J. 219=36 I. C. 289=:(1916) 
2 M.W.N. 219. 
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secure a decision in his favour he should 
not be.allowed to go behind the last ad- 
judication and ask for the trial of an issue 
which he could have raised at the pre- 
vious trial . 

The view that the last decision between 
the parties ought to prevail has been ac- 
cepted in Mallu Mai v. Jhamman hall 

(2) ; Dambar Singh y. Munaxvar AH Khan 

(3) ; and recently in a Madras case re- 
ported in Rukmani Ammal v. Narasim- 
mha Iyer (4). Apart from the authorities 
it seems to me on common sense and on 
application of the accepted principles of 
law that a party being defeated in a suit 
should not be allowed to attack the decree 
in a subsequent suit merely on the ground 
that he had a very good defence in the 
previous suit which he had omitted to 
take. The decree of 1921 was passed by 
a competent Court with jurisdiction and 
is nob vitiated by fraud as is found by the 
learned Munsif. There is, therefore, no 
ground on which the plaintiff can get rid 
of that decree by a subsequent suit on the 
ground that there was a previous decision 
in his favour which was not brought to 
the notice of the Court in the suits of 
1918 and 1921. The fact that the decree 
in 1909 was not brought to the notice of 
the Court in 1918 and 1921 does not 
render the decrees passed by the Courts 
which were competent to pass them with- 
out jurisdiction and nullities as has been 
held by the learned Subordinate Judge. 
The plaintiff has slept over his right and 
he cannot now take advantage of his own 
remissness. I am quite clear in my mind 
that as a broad proposition of law when 
there are two conflicting decrees the last 
should prevail on the ground that in the 
eye of law it is binding between the 
parties and the previous decree should be 
taken as pleaded in the latter suit and 
not given effect to, or must henceforth be 
regarded as dead. 

For the above reasons, in my judgment, 
this appeal should be allowed, the decree 
of the lower appellate Court set aside and 
that of the trial Court restored with 
costs. As the appellants have abandoned 
in this case their claim to the land in 
schedule kha, they will be entitled to 
proportionate costs in this appeal and of 
the hearing in the Court of appeal below. 

S.N./r.k . Decree set aside-_ 

(2) [1904] 1 A. L. J. 416. 

(3) [1915] 37 All. 531=301,0. 775=13 A.L.J* 
764. 

(4) A. I. R. 1921 Mad. 612. 
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CAMillADE AND S. K. GhOSE, JJ. 


■lppeUaut?'“ 


V. 


Sa^hi Mohan Boij anj others— De(eo- 
dants Respondents. 

2nd^iddr appellate decree of 

7-PUintif?s belonninK 
OlC"oUi„"r« famiIy-On« being 

minlr family and also 

EM ® certificated guardian- 

discharge— 

No extension of time was available. 

cannot be extended under S. 7 in a 

p?aintTffrir“‘® where although ono of the 
u® * “>Qor. the other can give a 
valid discharge on behalf of both. S ^ 

nf ^ family. One 

of them was a minor but the other was the 

SrgXdtIn 

« elder plaintiff could cive 

valid discharge in either of his capacities and 

therefore, bo extended- A T R 
1916 P. C. 148 and 6 C. L. J, 3S3 Dht'. 

■nr T, 105 C 2] 

H.p. Bos^ Bhiipendra Chandra Guha 
and Surya Kumar Aich-iox Appellants. 

Surp Chandra Roy Choxvdhnry and 
piresh Chandra Talukdar—iox Resnon 
dents. 

T .1 J-~This appeal is by the 

plaintiffs against the dismissal of their 

suit in part. The suit was one for ac- 
counts in connexion with a business that 
had belonged to the father of the plain- 
tiffs who died in October 1915. The de- 
tendaut was the gomxstha in charge of 
the business from time of the father of 

nr.u accounts had been 

caUed for from him at any time prior to 

the beginning of the year 1327 B. S,. that 

IS to say some time in April 1920 when 

prlv^edTnlrr/'Tu'^^®"- 

of the dofn d "hole of the period 

below aerWce. Tl.e Courts 

Elates tTho 30 far as it 

Jhe oTainHff ■’’f ‘he death of 

tation Tho hy limi- 

Plaintiff 1 ' P'®'*'*‘*S'3 have appealed. 
Plaintiff 1 IS an adult and the se-ond 

i^g o^f The°l ‘he hear 

and thenur?^ u*'’ helow. 

vanttoe P’?'"**®® have sought to take ad- 
vantage of the provisions of S 7 Lim 

Aot m order to obtain extension of time 
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for their suit. Both tho learned Courts 
below have held that as plaint uu 1 and ■> 
were members of a joint Hindu familv of 
which plamtitV 1 was tho kart a. no exton 
Sion of time could ho avails of umler tl,o 

hadn ^ because plaiutilfl 

lad authority to give a discharge net only 

for himself but also for plaintiff 2 . 

The appellants relied on a passage at 

the end of the decision of the .Tndieial 

Committee in the case of Noiin Ch.nnlr.i 

^adhab Barua (1) 
vsheie their Lordships say that 

couW not°c,A‘^° ''.PPoll^ets wore minors and 

taiaab?°‘bfth„m ”'^hr- 

Obviously if there was no one capable 
of giving a discharge. S. 7, Lim. Act 
would give the appellant-plaintitr who 
was a minor a right to extension of time. 

Reliance is also placed on the decision 
of this Court in the case of Ilanhar Per- 
shad V. Bhoh Pershad (2). That was 
a so a suit for accounts. In that suit 
also there were two plaintiffs one of 
whom ^yas a minor; but the elder of the 
two plaintiffs was not the karta of the 
fatnily; and It was held, that the elder 
plaintiff could not give a discharge to tiie 
defendant nob only because he was not 
the karta of the family but also because a 
certificated guardian had been appointed 
to have charge of the person and proper- 
tms of the minor plaintiff’. In that case 
the fact that there was a certiffcated 
guaidian who was capable of giving 'a dis- 
charge was not pressed and was not con- 
sidered In the present case the elder 
plaintiff held two positions in which he 
had the right to give a discharge on be- 
half of the minor plaintiff. He not only 
was the karta of the family but also was 
the certificated guardian. In both these 
capacities he could have given a dis- 
charge to the defendant, and, therefore, 
the Courts below were right in the view 
they have taken of the suit. The appeal, 

accordingly, fails and is dismissed with 
costs. 

S. K. Ghose, J, — I agree. 

S.n./R-K. Appeal disinisscd. 


(1) A. I. R. 1916 P. C. 148=44 Cal 1 fP C i 

(2) [1907 ] 6 C. L. J. 383. l-Ml.U). 
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B. B. Ghcse and Bose, JJ. 

SciTCtjubdld Debi and others Plain- 
tiffs — Appellants. 

V. 

Jyotirmoyee Debi and others Defen- 
dants— Respondents. 

Appeal No. 166 of 1926, Decided on 1st 
July 1928, from decree of 5th Sub-Judge, 
Dacca, D/-7th June 1926. 

<a) Deed— Construction— Construction put 

on similar document is no guide. 

A document is not to be construed withre^ 
tcrence to authorities as to how a similar do 
r ament was construed ; Aspden ^ 

<1375) 10 Ch. 394, Ref. ^ 

(b) Deed— Construction— Person granting 
patni talukdari patta to his daughter—She, 
her sons, sons’ sons, and her daughters to 
continue to possess as malik — But her other 
heirs not to have any right— Absolute estate 
was granted to daughter — Direction regard- 
ing succession was not limited to wnat nap- 
pened at her death but was for indefinite 
period of time, and it being against la'''' 
succession was void — Daughter was entitled 
to deal with it as she liked. 

A person executed a patni talukdari patta 
of his taluk in favour of his daughter. She 
and her sons born of her womb and sons born 
of their loins in succession and the daughters 
of her womb were to continue to possess the 
sam^ and were to bo malik in possession by 
right of iniras talukdari. But except for these 
her other heirs such as her daughters’ doscen- 
<i.\nt.s or her husband were to have no right to 
it. 

IlcJd : that the donor in this case desired to 
grant an estate of inheritance but directed that 
the succession should take place in a specified 
manner. It was not limited to what should 
happen at her death but gave directions for an 
indefinite period of time or, in other words, he 
intended to alter the rule of succession. The 
provisions restricting succession, therefore, 
were void, and the daughter was entitled todeal 
with the property as she liked. 9 M. I. A. 123, 
not Foil.; 2. A. Sup. Vol. 47 at 05 ; 6 M. I. A. 
526 and 38 Cal. 603 (P.C.), Rel. on. [P 168 0 2J 

N. Sircar, Surendra Nath Githa, 
Nasim Ali aid Kiran Mohaii Sarkar 
for Appellants. 

B. L. Mitter, Naresh Ch. Sen Gupta, 
Bkitpendra Chandra Guha, Jitendra 
Kumar Sen Gupta, Upendra Lai Boy, 
Bajendra Chandra Guha, Bari Pra- 
sanno Mukerjee, Kiran Kumar Boy, 
Jitendra Mohan Banerjee and Nirmal 
Kumar Sen— tor Respondeuts. 

B. B. Ghose, J. — This is aa appeisl by 
the plaintiffs against the judgment and 
decree of the Subordinate Judge, Fifth 
Court, Decca, dated 7th June 1926 dis- 
missing their suit. The suit was for re- 


covery of possession of a taluk on the al- 
legation that the plaintiffs were the 
heirs under the Hindu Law of Raja Kali 
Narayan Roy who was the original owner 
of the property. The allegations of the 
plaintiffs were that the Raja granted a 
sub-lease of the taluk to his daughter 
Kripamoyee Devi on certain conditions. 
The Raja died in 1878, Kripamoyee died 
on 27th April 1920, without leaving 
any issue. Under the terms of the lease, 
Kripamoyee got only a life-interest and on 
her death without issue, the leasehold 
interest lapsed and the property has re- 
verted to the estate of Kali Narayan and 
the plaintiffs are entitled to recover pos- 
session of it as his heirs. The defendants 
claim the property under a will said to 
have been executed by Kripamoyee and 
they allege that Kripamoyee had an ab- 
solute interest in the property in ques- 
tion and the provisions in the lease on 
which the plaintiffs purport to base their 
claim are void. They also raised other 
questions in defence which it is not ne- 
cessary to relate now. It is admitted that 
the plaintiffs can succeed only if after the 
death of Kripamoyee, the disputed lease- 
hold property reverted to and became 
part of the estate left by Raja Kali 
Narayan. The Subordinate Judge, there- 
fore, took up that question only for deci- 
sion first and decided it against the plain- 
tiffs. If the conclusion of the leara^ 
Subordinate Judge is right then the suit 
will stand dismissed, otherwise the case 
must be remitted for decision of the other 
questions raised iu the suit. 

The question in coutroversy depends 
entirely upon the true construction of the 
patta granted to Kripamoyee and the 
validity or otherwise of certain provi- 
sions contained in it. There were three 
documents executed by Kali Narayan in 
her favour. They are more or less on the 
same teqns. It will be sufficient to take 
into consideration the last of them dated 
5th March 1877. The deed is described 
as a miras talukdari patta. The relevant 
portion of it runs thus : 

“ I give you patni talukdari patta in raspeot 

of my purchased taluk total annua* 

sadar jama being fixed at Rs. 4,840, without 
any sslami on ascount of my affection for 7®“* 
You and your sons born of your womb and 
sons born of their loins in succession, and tho 
daughters born of your womb, shall continue 

to possess (ths same) being malak lU 

possession by right of miras talukdari *® 
the lands and the jamas relating to the 
taluk written in the patta by cutting and fl 
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i'nlhv'^K'^^ making homestead and orchards, 

by salA "8bt of transfer 

y sale and gift. Excepting the above the 

teTso“ns*'^to S”'"' ^““ghters, and the adop- 
his SoffC ‘a your husband or 

UlS ^^lfo or the descendants born of her womb 

TeiroV ^“"Shtej-s husband, etc., or any other 
this\”',?,7 kmd xvill have no right or title to 

xms taluk God forbid, if vou or vour 

heirs aforesaid bo ever under the 'necessity of 
making a sale or giving in mortgage by wav of 

making transfer in any 
^ whole or any portion of this taluk 

ma or^r r^l ‘he same to 

?f?Ar realizable rent that may remain 

after deducting the sadar rent of grant kaimi 
miras patta in respect thereof and if it ba 

mortgage by way of con- 

n«t according to rule ; but you will 

not be able to sell or transfer, as aforesaid, in 

t>y way of conditional 
sale or grant ijara or kaimi miras patta. to auv 

y°“ “>«y u-- give, the 

same will be rejected. It I or my heir on being 
requested, Jail to purchase, etc., as aforesaid, 
*Lt ^ \ take m mortgage by way of condi- 

tional sale or ijara or kaimi miras lease then 
you or your heirs, as aforesaid, will be able to 
put in a petition in Court, by mentioning the 
terms of this patta, and oa the expiry of throe 
months from the date of that petition, to sell 
or give in mortgage by conditional sale or 
grant ijara or kaimi miras patta, or transfer in 
any other way ; to that no objection on my 

my heirs will avail. 
i<urther. ,f you or your heirs, as aforesaid, 
ever willingly give up your residence in Joy 
devpur, and, God forbid, if the particular heirs 
fu ^hosc Tights have been mentioned in 
the lands of this patta, cease to exist then the 
erms written in this patta will become inope- 
rative and the taluk will revert to the right of 

S Falgoon 


It is argued on behalf of the appellants 
that the effect of the words in this docu- 
meat is that at best on absolute estate 
was given to Kripamoyee defeasible in 
the event of her dying withoutj issue and 
in that event the property was to revert 
to the donor and his heirs. Reliance is 
placed m support of this contention on 
w Bkoobun Mokini Debia v 

(1) and it is 

contended that the words in the patta in 
to resemblance 

■oLe andThA ‘he above 

strain fi! patta should be con- 

rSant ^ always 

7erencrto ^ aocument with re- 

doTument as to how a similar 

document was construed. The well 
Wvn remarks of Sir G. Jessel. M. R 

(1) [1879] *4^31. 23=s5 I a — l as— 9 n r t> 

.339=3 Sutber 537=3 Sar. 8ll (ii'c-h 


may bo referred to in this connexion, 
bays the Master of the Rolls : 

_ I think ib isthoduty ofaJiulgoto ascor- 
t^ftin the construction of thj in^trum-Mit boforo 
ini, and nob to refer to the construction put 
> another Judge upon an Insbriirnotit, per- 
naps similar, but not the same. The oulv re- 
sult of referring to authorities for that purpose 
IS confusion and error, in this way, tii.it if you 
look at a similar instrument, and say tluit a 
certjun construction was put upon ib. ami that 
It differs only to such a slight degree from the 
M baforo you, that you do not think 

the difference sufficient to alter the construc- 
tion you miss the real point of the case, which 
IS to ascertain the meaning of the instrument 
before you. It may be quite true that in vour 
opinion the difference between the two instru- 
ments is nob sufficient to alter the construe- 
tion, but at the same time the Judge who 
decided on that other instrument may have 
th^ght that that very difference would be 
sufficient to alter the interpretation of that in- 
strument. You have in fact, no guide what- 
®nd the result especially in some cases 
of Wills, has been remarkable. Aspden v. 
Seddon (2). " 

I shall, therefore, endeavour to inter- 
pret the patta according to my own judg- 
ment. 

(t by the use of the word 

patni there was no grant in this case 
of a patni taluk properly so-called, there 
is no doubt that the donor meant to grant 
a permanent heritable lease at a fixed 
rent to Kripomoyee, and the use of the 
words patni talukdari patta, miras 
taluqdari ^ patta, miras taluk, miras 
talukdari in various portions of the 
document are quite apt to convey such a 
right. The grant of the interest was to 
her as malik and not to any other person 
designated after her death. It is not 
necessary to consider at present whether 
the restrictions on the right of alienation 
are valid or not. Nor is it necessary to 
consider whether the stipulation giving 
the right to purchase the leasehold in- 
terest on cartain terms by the donor and 
his heirs offends against the rule against 
perpetuity. It may, however, be noticed 
that on the refusal of the donor or his 
heirs to purchase, the lessee and her 
heirs were entitled to transfer their in- 
terest to any person whatsoever. Evi- 
dently, an estate of inheritance was con- 
ferred on Kripamoyee subject to certain 
restrictions a? to the persons who would 
be entitled to inherit. The words " your 
sons born of your womb, etc,," refer to 
succession to the property as also the 
prohibition clause commencing with 

(2) [1875] To Ch. 3)4a6. 3i7 (□)=44 L.J.g¥. 

859=23 W. R. 530=44 L.J. Ch. 359- 
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excepting the above, etc. ’ It seems 
to me clear that on a true construction of 
the grant the donor desired to give a 
perminent heritable right to his daughter 
Kripatnoyee subject in certain restric- 
tions on the course of succession which 
'he desired should follow in a particular 
manner, with which I shall deal next. 

The question then is whether the pro- 
visions as to succession are valid or not. 
The question depends on the true mean- 
ing of the clause relating to succession, 
whether the donor intended an indefinite 
failure of issue or failure of issue at the 
time of the death of Kripamoyee. If 
the words relate only to the time of the 
death of Kripamoyee then their effect 
would be to make the absolute estate 
defeasible in the event of failure of issue 
at that time. The case would then fall 
under Srremiitty Soorjeemoney Dossee v. 
Denohundoo Mullik {3j where the will 
was held not to point to an inlefinito 
failure of m ile issue Sec also Bhoohan 
^lohini Dehia v. Ilurrish Oiuiider 
Choiudhry (l). If tlie intention of the 
donor was to control the succession to 
the property for all time, then tlie ques- 
tion must be decided according to 
the obsei'vations of their Lordships in 
Jotendramohun Tagore v. Ganendro- 
mohun Tagore (4). Their Lordships 
say : 

“ A private individual, who attempts by gift 
or will to make property inheritable otherwise 
than the law directs, is assuming to legislate, 
and that the gift must fail, and the inherit- 
ance take place as the law directs. This was 
well expressed by Lord Justice Turner in 
Sreematty Soorjeemoney Dossee v. Denohundoo 
Mullick (5) “ A man cannot create a now 

form of estate or alter the line of succession 
allowed . by law, fer the purpose of carrying 
out his own wishes or views of policy.” 

“ Another general principle applicable to 
transfers by gift (more liberally applied in 
the law of England to wills than to gifts inter 
vivos) is, that a benignant construction is to 
be used, and that if the real meaning of the 
document can bo reasonably ascertained from 
the language used, though that language be 
ungrammatical or untechnical. or mistaken 
as to name or description, or in any other 
manner incorrect, provided it sufficiently indi- 
cate what was meant, that meaning shall be 
enforced to the extent and in the form which 
the law allows.” 

” Accordingly, if the gift confers an estate 
upon^ wit h word s imperfectly describ- 

“ (3) [1861-63] 9 r23=T SaTTeaTfraT 

(4) I. A. Sup. Vol. 47 at 65=18 W. R. 359= 

9 B. L. R. 377=2 Suther 692=3 Sar. 
82 (P.C.). 

(5) [1854-57] 6 M. I. A. 526=4 W. R. 114=1 
Suther 291=1 Sar. 588 (P.C.). 


ing the kind of inheritance, but showbng that 
it wa.s intended that he should have an estate 
of inheritance the language would be read as 
conferring an estate inheritable as the law 
directs.” 

In my opinioa, the donor in this case 
desired to grant an estate of inheritance 
to Kripamoyee, but directed that the suc- 
cession should take place in a specified 
manner. It was not limited to what, 
should happen at the death of Kripa- 
moyee, but gave directions for an inde- 
finite period of time, or. in other words, 
he intended to alter the rule of succes- 
sion under the Hindu law. This, thej 
donor had no power to do, aud those pro-i 
visions are, therefore, void. As their' 
Lordships observed in Puma Sash? 

Battacharji v. Kalidhan liai (6) : 

“ If the attempt to interfere with the cours(? 
of descent according to law is to bs regarded 
as a condition of defeasance it was applicable 
not merely to the case of .Ananda, but to the 
case of every male descendant who happened 
to leave no male issue ; and its application 
might have been postponed for an indefinite 
p.Tiod. Their Lordships arc not aware of any 
authority to warrant such a provision.” 

In rny judgment, the limitation as to, 
the right of succession to the property is.' 
void, but the grant to Kripamoyee being' 
one of inheritance she got an absolute) 
title as <a permanent tenure-holder andi 
was entitled to deal with the property; 
as she liked. The estate did not revert! 
to the donor or his heirs after Kripa-j 
moyee's death and, therefore, assuming' 
that the plaintiffs are heirs of Eaja Kali 
Narayan they are n^t entitled to the pro- 
perty. In the view I have taken, it is 
not necessary to express an opinion ori 
the question whether a defeasance clause 
and a right of re-entry of the lessor pro- 
vided in a lease may or may not be void 
for remoteness, as in this case I think 
the defeasance clause is void being con- 
trary to the general law of inheritance^ 
The result is that this appeal will stand 
dismissed with costs to be divided 
equally among the different sets of res- 
pondents appearing in this Court. 

Bose, J. — I agree 

S.n./r.K. Appeal dismissed. 


(6) [1911] 33 Cal. 603=38 I. A. 112=1> 
C. W. N. 693=8 A. L. J. 681=13 Bora- 

L. R. 451=14 C. L. J. 1=21 M. L. J. 1119 
=(1911) 2 M. \V. N. 403=11 I. C. 412=10 

M. L. T. 361 (P.C.). 
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Mukerji and Graham, JJ. 

DdbiradcJi Naskar — Complainant. 
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V. 

Sakat Nioola — Accused. 

Criminal Ref. No. 193 of 1928. Deci- 

December 1928, made by 
24 Parganas. 

^ 438-Reference on ac- 

quittal entirely on merits, Sessions Judge 
Uaving been inclined to take view of evi- 

IraV* from that taken by Magis- 

trate-High Court should not interfere be- 
cause powers under S. 438 are to be spar- 
ingly used. 

A reference under S. 438 recommending revi- 
sion of orders of acquittal stands on no higher 

applications of private proso- 
cutors for such revision. So just as in the case 

soil! private person.s, 

so also m the case of reference under S. 438 

soIrinTl^ High Court are to bo 

f [P169C2] 

Where the reference is entirely on the 

t^ takoa leaving boen inclined 

M ^ xr evidence different from that 

of the Magistrate the High Court should not 
interfere under S 439: 42 CaZ. 612 ; 47 Cal, 

fpE) - a fSli' 502 

A ^28 ; 38 Mad. 

10-8 and A. I. R. 1924 Lah. 451, Rel. on. 

A 7 , [P 169 0 2] 

Ami Chandra Roy Choicdhtiry — for 
Complainant. 

Asaruzzaman and A. Quasim—ior Ac- 
cused. 

Mukerji, J. — This is a Reference 
made by the Additional Sessions Judge of 
24 Parganas under S. 438, Criminal P. C., 
recommending that an appellate order of 
acquittal passed by the Additional Dis- 
trict Magistrate of that district should 

be set aside and the- appeal ordered to be 
reheard. 

It has been laid down in a long series 
of cases what should be the guiding prin- 
ciple to be acted upon by the High Court 
o ^ling with applications for revision 
ot orders of acquittal. The principle has 
n very clearly laid down by Jenkins, 

almost alUheH?gh^CouH In 

Cho.dKur°y (l).““^lt;bfeter: 

Madras ^ ^*8^ Courts of 

support' the vip^ Allahabad consistently 

instance ora nrWafo^®'®*’'^ revision, at the 
tal after trial bv acquit- 

ftpplications for tribunal, and that 

52u-f^ln^“M‘c‘‘gtu"ndr.-“ 


ITc further ol)servo 1 : 

. .f prop:uvd to .siw tlu‘ Co5!it li is no 

jurisdiction to int-rfor-' in i-.-visimi \\itli \u 
acquittal, but I hold it should ordinarilv 


ever 


ciso that jurisdiction spannglv and onlv wh.-i- . 

It is urgently demanded m the iiiteie.s:s . t 
public justice.” 

Since this proposition was laid down 
by that learned Chief Justice it lias, t 
find, been followed by all tiie High Courts 
(e- g., Praviatha Nath Barat v. P. C 
Lahiri (2), In re Faredooii C(nrf/.s;*i 
Parbku (3), Sankaralinga Mudiiliar v. 
Narayana Mudaliar W and Siban Rat 
V, Bhagwat Bass (5). A reference under 
S. 438, Criminal P. C., recommending 
revision of orders of acquittal, in my. 
opinion, stands on no higher footing than' 
applications of private prosecutors for 
such revision. In the case of Ilrishi-' 
kesh Mandal v. Ahadhiit Mandal (G) it 
was said by this Court tliat in the case 
of an acquittal when the Local Govern- 
ment has not preferred an appeal under 
S. 417, Criminal P. C., the High Court 
ought not to interfere in revision, on a 
reference under S. 438 where it cannot do 
so without practically hearing the case 
on the evidence as an appeal in order to 
satisfy itself that the opinion of the 
referring Court is correct, though it lias 
jurisdiction to intervene in such cases. 

It is true tliat in a few instances there 
has recently been some departure from 
the practice intended to be laid down 
in the aforesaid decisions of this Court, 
but on an examination of the papers of 
such of the cases as are available it ap- 
pears that either the reference was not 
opposed or that the acquittal was not on 
the merits or was based on a palpable 
error of law. The present reference is 
entirely on the merits, the Additional; 
Sessions Judge having been inclined toi 
take a view of the evidence different from 
that of the Additional District Magis- 
trate. That this is a very reasonable and 
convenient practice is clear from the fact! 
that other High Courts have also set| 
their face against references of this 
character. In the matter of Shaikh 
Aminu ddin (7), Emperor v. Madar 

(2) [1920] 47 Cal'. 818=59 I. C. 37=22 CrTL. 

J. 5. 

(3) [1917] 41 Bom 560=40 I. C. 316=19 Bom. 

Zj. R* 354. 

(4) A. I. R. 1922 Mad. 502=45 Jlad. 913 
(F.B.). 

(5) A. I. R. 1926 Pafe. 176=5 Pat. 25. 

(6) [19171 44 Cal. 703=381. C. 421=21 C. W. 

N. 250. 

(7) [1902] 24 All. 346=(1902) A. W. N. 89. 
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Batish (8), In re Siiinu Goundan (9) 

and Emperor v. Aochar Singh (10). In 

my opinion fchis reference should not be 

entertained and I would accordinnly dis- 
charge it. 

Graham, J. — I agree. 

S.N. R.K. Reference discJxarged. 


1929 


(8) ClOO^j 25 All. 128=(1902) A. \V7 n - 200 ' 
(O) [lOU] .38 ^^ad. 1023^20 M L J IfiO— 0-4 
I. C. 183^(1014) 

(iO) A. I. R. 1024 Lah. 451=5 Lah. 16. 
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C. C. Ghose and Jack, JJ. 

Divarka Das Bairagi and Ac- 

cused — Appellants. 

V. 

Ein per or— Opposite Party. 

288 of 

iJ28, Decided on 8th August 1928, from 

Judge, Burdwan, D'- 

iOth March 1928. 

Criminal P. C., S. 297-Cliarge to jurv— 
Explanation of law meagre -Summing^up^of 

*v ® P®«ible skeleton of 

evidence on record— Important points not 
brought to notice of jury-There T. non- 

reJrral.®" for 

t on of the law bearing on the subject is dras- 
cally meagre, and the summing up 13 no 
more than the barest possible skeleton of tho 
evidence on the record, so that it is vorv 
doubtful whether the jury wore afforded any 

he proceed 

fro^m and where 

from tho record it is clear that important 

notice of 7 ^ brought to the 

fu not brought to their 

notice, there IS non-direction to the jury and 

ordering retrial: 31 C W N 
337 and 34 Cal, 698, Ref. [p 171 c j] 

Mritunjoy Chattopadhya and Sachin- 
dr a Nath Banerfi — for Appellants. 
Khundkar — for the Crown, 

Ghose, J.— This case comes from 
Burdwan where the accused in the pre- 
sent appeal and the accused in Criminal 
Appeal No. 253 of 1928 were tried along 
with four others before the then learned 
Additional Sessions Judge of Burdwan 
and a jury on a charge under S. 395, I. 
P. C. The jury found the present appel’ 
lants and the appellants in Appeal No. 
353 of 1928 guilty of having committed 
on offence punishable under S. 395, I. p. 
, 0 . The learned Judge agreeing with the 
Verdict of the jury sentenced each of the 
accused to suffer rigorous imprisonment 


for a period of seven years. In the pre- 
sent appeal the appellant Hencha alias 
Niranjan Ghose has been represented be- 
l^re us by Mr. Mritunjoy Chattapadhya. 
The appellants in appeal No. 253 of 
1928 preferred the appeal from jail and 
the two appeals have been heard together 
before us. For the reasons which we are 
about to give we must set aside the ver- 
dict of the jury and the conviction and 
sentence and direct retrial of the accused 
in these two appeals according to law. 

This course has been forced upon us 
and we have had no other alternative 
than to direct retrial. 

Mr. Chatterji has argued on behalf of 
his client that from the charge of the 
learned Judge to the jury as it appears 

on the record before us it could not b® 

said with certainty what was the view 
on the facts appearing on the evidence 
which was placed before the jury and that 
it could not be called a proper summing 
up within the meaning of S. 297, Crimi- 
nal P. C. He further contends that the 
summing up by the learned Judge after 
the close of the evidence in the case 
should he a full and a distinct statement 
of the evidence on the record with ffuch 
advice as to the legal bearing of that evi- 
dence and the weight which should attach 
to the several parts of it as sound judicial 
discretion would suggest and in so far as 
the present summing up violates the condi- 
tions^ indicated above it amounts to a 
naisdireotion within which expression are 
included also matters of non-direction- 
It is not necessary to set out herein the 
charge itself of the learned Judge for the 
purpose of indicating what that charge 
IS. The charge itself must be referred to 
m order to fully understand the observa- 
tions which follow. In our opinion this 
charge is one which is animadverted upon 
in the judgment of this Court reported in 
31 Calcutta Weekly. Notes at p. 387 and 
in Indian Law Reports 3i Calcutta at 
p. 698. It no doubt appears on the face 
of it to be heads of charge to the jury and 
in so far as it consists of heads of charge 
to the jury it may be said that there is 
a technical compliance with the provi- 
sions of S. 297, Criminal P. C. It is not 
however, a charge in such a form as to 
enable this Court as the final Court of 
appeal in cases of trial by a jury to be 
satisfied that it was delivered with 
sufficient fulness as regards the evidence 
on the record or that it is suoh as to on- 
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able this Court as a Court of appeal to 
say for Itself that all points of law and 

■ t^thriW correctly explained 

addn^j • evidence 

tionof the law bearing oa the subject, if 
It can at all be called an explanation, is 

beef ‘aff ^d 

K assistance whatso- 

portion 

0 the‘^^T’'®J®'‘‘“®‘° explanalion 

01 the law bearing on the case for the 

purpose of finding out for ourselves whe- 

tn fh! ■ were properly explained 

to the jury or not. Leaving that aside 

and confining ourselves to the observa- 

tions m the charge and the summing up 

record it seems to 

K® up is no more than 

than the bearest possible skeleton of the 

evidence on the record. It is not as 

indicat^ above a summing up at all 

It IS doubtful whether the jury were 

afforded any real assistance by the 

leained Judge when he proceeded to 

sum up the case to the jury. The 

noTfkf- ‘l^u are mentioned 

deni 1^®, But the inter- 

dependence of the evidence given by these 

Xar nor ? ^®®.?®‘’ ‘^®®" 

Clear nor does the summing up of the 

ted with the several parts thereof as a 
nhole, as a summing up made with ordi- 
nary ca.^ would certainly show. But we 

reeo^rd°it '’®[® ‘'®®®"®® ‘h® 

Doinfc ^u®®" “’"‘t important 

fo the ‘'®®® brought 

wrought to their notice. In our opinion 
has bfen f ‘‘“nation 

of Irvi^^tVe'^®®*'’ - opporVnlTy 

before the T®® ‘bem placed 

a “^“other officer and at 

there U*aff,n'\°® Pointed out that 
the facts stated”**®^!,'^*®®''®'’®''’®'' between 

report anfthl T'd**’® information 

'vbo lodged fchA persons 

fchafc suoh disr^ ^uformation in Court 

placed before 

that in th^first uut 

the thana fhA report lodged 

stated thatTven^^r?.^ 

first mformatinn when the 
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first informati “ ‘fi® time 

‘be Oaooifs haVn!. °¥®^ ‘he names' o? 

not been ascertained 


sTatedTh,/'! M®'’‘‘,‘®"®® hi Court ho 
Stated that his elder brother Rijani, wit- 
ness No. 3 had informed him about tlio 
names of the dacoits before he proceeded 

0 the thana to lodge tbo first infer- 

iniuion. 

thfr‘'’?u®«°®‘^.P'®®® ‘‘ P®int®‘i ont 

that in the hrst information it was seated 
that the dacoits who had committed tho 
dacoity m question had worn pieces of 
cloth ordinarily called galpatta. But so 
ar as it can he ascertained from tlio evi- 
dence of Rajani in Court it was clear that 
none of th® dacoits had worn galpatta. 
It 3 further pointed out that if one looks 
at the evidence of Upendra and Rajani to- 
gether while Upendra says that gal- 
pattas were worn by tho dacoits, Rajani 
on the contrary is positive that no gal- 
patta was so worn. Rajani is equally 
positive that he did not furnish the 
names of the dacoits except perhaps of 
Dwarka brother of Upendra. 

*^*?**^^ pointed out 

that there IS no mention whatsoever in 
the learned Judge’s charge to the jury of 
the names of the several persons who ap- 
peared in the first information as being 
the persons who had cither chased tho 
dacoits or who had como immediately to 
the place of occurrence after the occur- 
rence itself and had heard from Rajani 
witness 3 the names of the persons 
who had taken part in the dacoity nor is 
it pointed out in the charge itself that 
most of these persons last referred to had 
not been called as witnesses in the trial, 
their names being Surendra Chakraburty, 
Jyoti^ Pal, Girija Nath Chattorji, Kal- 
yan Babu, Dhuli Babu, Pran Kristo 
Chakraburty and Govinda Chakraburty. 

In tho fourth place it is contended that 
the learned Judge was wrong in stating 
to^ the jury that witness 5 corroborates 
witness 4. Witness 5 does not speak to 
the fact of the accused persons meeting 
together in the house of Niranjan in tho 
evening of the day of occurrence and in 
so far as witness 5 does not speak to that, 
there is no corroboration of witness 4. 

In the next place complaint is made 
that the learned Judge told the jury in 
clear and unequivocal language that tho 
identification was a genuine one thereby 
indicating to the jury that there was very 
little left of the case for the accused inas- 
much as the dacoits had been identified 
in a satisfactory manner. Tho learned 
Judge was not entitled to express his 
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opinion on the question of identification 
m that forcible and dogmatic manner in 
'^hich he did because it is clear from the 
evidence of witnesses 1, 3. 8 and 13 that 
the persons accused of liaving committed 
the dacoity in question had been taken 
after their arrest to the village where the 
occurrence took place and had been kept 
foi a day near the baitakhana of the 
complainant before they had been sent 
up for trial These are some of the cir- 
cumstances to which our attention has 

been drawn showing that tliere has been 

non-direction by the Judge — non-direc- 
tion as regards important points to which 
the attention of the jury should undoub- 
et y have been drawn. In the circum- 
stances, we think on the plainest consi- 
deration of justice that wo should inter- 
fere m this matter, set aside the verdict 
of the jury and order retrial and we 
accordingly, do so and direct that the 
accused, that is, the appellants in the 
two appeals mentioned above be retried 
before the present Sessions Judge of 

Jmrdwan and a jury in accordance with 
law. 


Jack. J — r 

S-N./R.K. 


agree. 

Retrial ordered. 
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Mukf.rji ard Graham. JJ. 

Mohim Chandra Nath Bhowmick ^ Ac 
cused — Petitioner. 


v. 


Rrnperor -Opposite Party. 

Criminal Revn. No. 894 of 1928, Deci- 
den on 10th December 1928. 

(a) Criminal P. C ii7R.R r»-j 

under S. 476-B is not appealable. 

Co^rt against an order made by 

S 47? R J to be lodged under 

281, Foil. CP 173 C 1] 

194 I?'™*"** J*' *">«nded (1923), S. 

195 (3)-Even under amended Code District 

Magistrate and not M^agistrate empowered to 

•» 

q in sub- 

H ex ^ change in the law as 

It existed before the amended Code. A Magis- 
trate empowered under S. 407 (2) cannot be re- 
garded as a Court to which appeals ordinarily 
lie, the Court of the District Magistrate being 
^ I appsals ordinarily lie: 30 

Sr / J’oih: 18 Afad. 

487 IMst, and not Follotoed. [P 173 q 2] 

P- C., S. S37- Absence of 
complaint is not covered by S. 537. 

or WrAt*" ?■ is an error, omission 

or irregularity m the complaint and nob the 


entire absence of the complaint without which 
no cognizance of the offence can be taken un- 
der the law. [p 1-74 C 1] 

Ahhil Chandra Butt — for Petitioner. ‘ 

Debendra Narai/i Bhattacharjee — for 
the Crown. 

Mukerji, J. The facts necessary to 
be stated for the purpose of this rule are 
these: One Naimuddin was the complai- 
nant in a case under S. 426, I. P. C., 
against one Hanif and others, which was 
tried by Maulvi Mir Hossain, a Magis- 
trate of the Third Class. The accused 
peisons pleaded that the land concerned 
had been purchased by them and that the 
complainant Naimuddin was himself an 
attesting witness to the deed of purchase. 
The petitioner Mohim Chandra Nath 
Bhowmik gave evidence in support of the 
defence proving the execution of the deed 
and the signature of Naimuddin therein. 
Naimuddin, while the trial was pending, 
denied his signature in the deed and ap- 
plied to the trying Magistrate for the 
prosecution of all concerned in the for- 
gery. The accused persons were acquit- 
ted, the trying Magistrate being doubt- 
ful as to the forgery. After the case was 
over Naimuddin pressed his aforesaid ap- 
plication. The trying Magistrate instead 
of dealing with the matter himself, as he 
should have done, forwarded the papers 
to the Sadar Sub-Divisional Officer for 
necessary action. Tbe Sadar Sub-Divi- 
sional Officer returned the pipers to the 
trial Magistrate with the following re- 
marks: 

^ The only materials are the denial of execu- 
tion by the complainant, and the dissimilarity 
of the left thumb impression of the complai- 
nant from those on the document Ex. 1. Tho 
Court too did not on the judgment come to 
any finding that it is forged. As such I would 
leave to complainant to move in the matter if 
the left thumb impression be really forged.” 

What other action on the part of the 
complaiuant was contemplated by these 
remarks it is difficult to see: evidently 
the learned Sub-Divisional Magistrate was 
thiuking of sanction under S. 195 as dis- 
tinguished from order for prosecution 
under S. 476, Criminal P. C., forgetting 
for the moroent the changes effected by the 
amendments of 1923. As the trying 
Magistrate did not pass any final order in 

matter the complainant moved Mr. D. 

B. Das, a Deputy Magistrate who had 
powers under S. 407 (2), Criminal P- C. 
and that officer asked the trying Magis- 
trate to piss such orders. When the said 
order of Mr. D. B. Das arrived before tho 
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trying Magistrate, he rejected the com- 
plamant s prayer in these words- 

to 

The complainant then preferred an ap- 
peal which was admitted by the Joint 
R^„istrate, and on the latter vacating his 

L. B. Das. who it is said, snc- 

being of opinion that the acquittal of the 
abused persons Hanif and others %vas 
wrong and that a prima facie case was 
made out against the petitioner directed 
under S. 476-B. Criminal P. C. a com- 

fionerf” against the peti- 

petitioner has been put upon his trial 
^e impugned at his trial the validity of 
the proceeding taken against him on the 
ground that Mr. L. B. Das though he had 
power under S. 407 (2). Criminal P C 

B P"""" “m order under 

onir P- C-. and that conse- 

Ouently the proceedings taken on that 

complaint cannot stand. The objection 

has been overruled by the Court in which 

T u'® ‘h® Sessions 

Jr® to make a reference 

to this Court has declined to interfere. 

Ihe petitioner has then moved this Court 
^nd obtained the present Rule. 

“ T upon which the 

Sessions Judge has declined to make a re- 
ference to this Court is that the petitioner 
not having appealed from the order passed 

clud ^^- 1 ®- S' ^76-B. fs pre- 

cluded by reason of S. 439 (b). Criminal 

I ,f »;’■ invoking the revisional powers 

s tan has no sub- 

^ B. Das’ order: 

ChoJ^Try flf 

^ In^su^port of the contention that Mr. 

s 407 snh ®“P®"®''®‘f under 

appeals from the ^ hear 

of Moulvi Mir Ho«"^®"®® ‘he Court 
aiding officer of a S ‘'’® ‘’‘'f' 

ordinarily w 

S. 195. sub.s.%) rVV“- ‘he meaning of 
be competent to ’hear°^thft ^ so as to 

' 1 f • ®^^928^ar28l=5rc^ir765 
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has relied upon the decision of this Court 

ha"' in^ihn J ’® ‘®‘' h’'’'''- f''® Crown 

has in the first place relied upon tl,o 
contention urged in tlio Magistrate's e.- 
p anation which seeks to make out that 
the decision is no longer of any force lie- 

^ause of the alteration in S. 195 by the 

to“rJf‘h® J23. The alteijion 

to Which reference has been made in this 

behalf IS the omission of the word ‘only’ 

in°fh ^ section as it stood 

mtheAct of 1898 : vide Sub-S. (3) of 

t>. lyo as It stands at present. It has 

been urged that because the word ‘onlv’ 

IS no longer in the sub-section, there is 

nothing to prevent two Courts namely 

that of the District Magistrate as well as 

that of the Deputy Magistrate empowered 

Courtq^f regarded as 

Courts to which appeals ordinarily lay 

fiom the Court of Maulvi Mir Hos- 

sam and that if that be the position then 

under proviso Ca) to the sub-section the 

Court of Mr. h. B. Das would be the 

to which the Court of Moulvi 
Mir Hossain would be subordinate with- 
m the meaning of S. 195. In my opinion 
the omission of the word ‘only’ has no 
such significance, and the words “to 
which appeals ordinarily lie” should 
still be understood in the sense attributed 
to them in the decision aforesaid. The 
wording of S. 407 has not undergone any 
change and the decision aforesaid appears 
to have been followed by almost all the 
superior Courts in this country, and no 
dissent against it has been expressed any- 
where except in the dissentient judgment 

minority in 

the Full Bench case of E’rowia Varia?- v. 

Emperor (S). The Crown has, in the next 
place, relied upon the decision in the 
case of Queen-E7npress v. Suhbaraya Pil~ 
lai {i.}. That case, however, was decided 
under the Code of 1882 in which the 
wording of S. 407 was -materially differ- 
ent as has been pointed out by White, 

^ J. in the case of Eroma Variar v., 
Ejnperor (3) and in any event I do not^ 
see any good reason to depart from the 
view which our own Court has taken of 
the meaning of the words “to which ap- 
peals ordinarily lie.” 

Finally it has been contended on be- 
half of the Crown that if Mr. L. B. Das 

(2) [1903] 30 Cal, 3^4=7 G. W. N. 114. ' 

(3) [1903] 26 Mad. 656 (F.B.). 

(4) [1895] 18 Mad. 487=5 M. L, J. 3 25. 


174 Calcatta SOPDT. & ReMBR. of 

had no jurisdiction to mike a complaint 
under S. 47G B, it should be held that 
the case has been instituted without a 
proper complaint and an omission of this 
character is curable by S. 537, Criminal 
P. C. This argument overlooks the bar 
which S. 195 imposes. It also overlooks 
that wliat S. 537 provides for is an error, 
omission or irregularity in the complaint 
^and not the entire absence of a complaint 
without which no cognizance of the off- 
ence can be taken under the law. 

The result is that the proceedings in- 
stituted upon the basis of Mr. L. B. Das* 
order which purports to have been made 
under S. 476, Criminal P. C., cannot go on. 
They are accordingly quashed. 

We should observe that in the view 
that we take the complainant’s appeals 
from the order of Moulvi Mir Hossein re- 
fusing to make a complaint under S. 476, 
Criminal P. C., has not yet been disposed 
of by a Court competent to deal with it. 
It follows, therefore, that if the com- 
plainant desires to proceed with that ap- 
peal any further, it will necessarily have 
to be heard by the District Magistrate 
and disposed of by him in accordance 
with law and in the light of those well- 
established principles which govern ap- 
peals of this description. The rule is 
made absolute. 

Graham, J. — The true construction of 
the words “Court to which appeals ordi- 
narily lie” in S. 195 (3), Criminal P. C., 
seems to be not free from doubt. But on 
the whole I see no reason to differ from 
the view taken by my learned brother 
and I agree that we should follow the 
decision of this Court in Sadku Lai v. 
Bam Charan Pasi (2) and that the Rule 
should be made absolute. 

s.n./r.k. Buie made absolute. 
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Rankin, G. J. and Buckland, J. 

Superintendent and Bememhrancer of 
Legal Affairs, Bengal — Appellant. 

V. 

Darbesh Ali and others — Accused — 
Respondents. 

Government Criminal Appeals Nos. 11 
and 12 of 1928, Decided on 11th Decem- 
bar 1928 from acquittal judgment of Addl. 
Sees. Judge, Noakhali. 


Legal Affairs v. Darbesh Ali 1929 

Criminal P. C., S. 80 — Non-fulfilment of 
provisions of S. 80 may be justified by 
S. 46 (2). 

A Polic3 O.R’ar who hi? an arras!; 

wivihou!; h.iviag obssrvii thj provisions of 
S. 83, mxy b3 able to jus'iify his a3t:ioa, under 
the provisions of S. 4G (2), [P 175 C 1] 

D. N. Bhattacharjee — for the Crown. 

Mohendra Nath Ghose — for Respon- 
dents. 

Bucklani, J. — These are two appeals 
preferred by the Local Government against 
the acquittal on appeal of seven per- 
sons who had been convicted by the Sub- 
Divisional Officer at Feni of offences 
under Ss. 147 and 225 (B), I. P. C. and 
sentenced e.ich to six montbs rigorous 
imprisonment three months under each 
section. The facts of the case, which I 
take from the judgment of the Sub-Divi- 
sional Officer, were that a police officer 
had been entrusted with a warrant for the 
arrest of a witness. He found her in the 
house of a man named Yusab and he sta- 
ted the object for which he had come. 
Yusab asked him to wait and after going 
away returned with the other accused per- 
sons anl endeavoured to remove the wit- 
ness, Then as she was being removed ths 
police officer seized her. The accused 
persons thereupon assaulted him and res- 
cued the person who was required as a 
witness from the custody of the police 
officer. The accused persons were put on 
their trial before the Sub-Divisional 
Magistrate at Feni with the result which 
I have stated. On appeal before the 
Additional Sessions Judge at Noakhali 
they have been acquitted, the ground 
being that the provisions of S. 80, 
Criminal P, C., had not been complied 
with The learned Judge observes : 

“There is absolutely no evidence to show 
that the substance of the warrant of arrest was 
notified to Nasibonnessa or that the warrant 
was shown to her.” 

Consequently he held that the arrest 
was illegal and that she was not in the 
legal custody of the police officer and, 
therefore, there could not be and, in fact, 
there was not any offence under S. 226 (B), 

I. P. C. The common object under S. 147, 

I. P. C. being to commit an offence under 
S. 225 (B), as, according to the learned 
Judge, there was no offence committed 
under that section and their object was 
not to commit any-such offence, he acquit- 
ted the accused of any offence under 
S. 147. In snpportof the view be has taken 
of S. 80, Criminal P. C., he .has relied 
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OQ the judgment of this Court in Abdul 
Oafur V. Queen-Empress {!), Our atten- 
tion has also been drawn on behalf of the 
respondents to another decision of this 
Court, Satish Chandra Bai v. Jadu 
Nandan Singh (2). These cases are 
clearly distinguishable upon the facts. 

^ur the determination of this appeal re- 
ference must be made to S. 46, Criminal 

n' j ^ found in Ch. 5 of the 

Code, in the part which deals with arrest 

and says : 

fcn forcibly resists th6 endeavour 

« arrest, 

^ch police officer or other person may use all 
means necessary to effect the arrest.” 

Now, it is obvious and indeed only 
conanion sense that to an occasion within 
that section, S. 225 (B), I. P. C. also ap- 
plies. Omitting so much as is unneces- 
sary for the present purpose, 

offers any resistance or 
illegal obstruction to the lawful apprehension 

person, or rescues or 
0 <^^®r person from any 
custody in which that person is lawfully de- 
tained, shall be punished etc.” . ^ 

To say that the apprehension or cus- 
tody is unlawful in a case where efforts 
have been made to evade or prevent the 
arrest and rescue the prisoners because of 
the provisions of S. 80. Criminal P. C., 
would bring the law into ridicule. So to 
insist would merely give more time and 
opportunity to the obstructionists to 
effect their purpose. A police officer who 
has made an arrest without having ob- 
served the provisions of S. 80, Criminal 
P. C., may be able to justify his action 
uni^r the provisions of S 46 (2), Criminal 
P. C. I must not be taken as expressing 

any opinion on the facts of these cases. The 
learned Additional Sessions Judge, over- 
looking S. 46, appears to have thought 
that no arrest can be lawfully made with- 
out compliance with the provisions of 
o-W. In my judgment the Additional 

view he 

ind« ^ set aside his 

rem1u«d^ the cases be 

the appeals himself on the merits. 

Rankin, C. J.-l agree 

Case remitted. 
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2) [1899] 26 Cal, 748=3 C. W. N. 741, 


MuKEiiJi AND Graham. JJ. 

Anil Krista Das — Accused — Petitioner. 

V. 

Badam Santra — Complainant — Oi'- 
posite Party. ^ 

Criminal Eevn. No. 930 of 19^8 De 
cided on 5th December 1928 
(a) Criminal P C., S. 200-CompU5nant 
not examined before issuing summons-No 

does no, 

Non-examinatioa of complainant boforo 
issuing summons against the accused is an 
irregularity which does not vitiate trial in th-> 
absence of any prejudice to the accused. 

n>) Criminal P. C., S. 222 (2)- Scope. ^ 

Inal involving offences under S. 406 I.P.C 
committed on five distinct dates is not bad." 

T.- [P175C2] 

Biresuar Chatterjee— {or Petitioner. 

Judgment. The petitioner has been 
convicted under S. 406/75. I. P, C and 
has been sentenced to undergo rigorous 
imprisonment for six months and to pay 
a fine of Rs. 35. 

The two grounds upon which this 
Rule was issued are (l) that the proceed- 
mgs are illegal as the Sub-Divisional 
Officer issued summons against the peti- 
tioner without examining the complainant 
under S. 200, Criminal P. C.; and (2) that 
the trial was bad involving us it did of- 
ences committed on ffve distinct dates. 

As regards the 6rst of these grounds it 
it true that tho Court which issued sum- 
raons^ against the petitioner did not 
examine the complainant Badam Santra 
before issuing such process, but this de-1 
feet in our opinion amounts only to an* 
irregularity which cannot be held to' 
have vitiated the trial in the absence of 
any prejudice having been caused to the' 
petitioner. We find also that the said 
complainant Badam Santra has been ex- 
amined as a witness for the prosecution 
in the case itself. As regards the second 
ground the dearned advocate appearing in' 
support of the Rule is unable to support! 
it in view of the provisions of S. 222 (2)j 
Criminal P. C. The two grounds upon^ 
which the Rule was issued therefore faih 
AVe have been asked to consider the ques- 
tion of the sentence. But having given 
the matter our best consideration we are 
unable to hold that tbe sentence is in 
any way too severe. The Rule is accord- 
ingly discharged. 

s.n./r.k. 


Buie discharged. 
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Mckerji and Graham, J-J. 

Ajoy KrhJina Sarka) — Petitioner. 

V- 

S. G. Bo>e — Opposite Party. 

Crimitial Revn. No. 1004 of 1928, Deci- 
ded on 19th December 1928, from orders 
of Ch. Presy. Magistrate, D'- 10th and 
13th September 1928 respectively. 

(a) Criminal P. C., S. 96 — Application dis" 
closing commission of offence — Issue of 
search warrant after taking cognizance, is 
legal. 

Where a search warrant is issued upon an 
application in, which certain offences are dis- 
closed as having been committed by the accu- 
sed after cogui/.ance of those offences has been 
taken by tbi Magistrate, he Ls quite within his 
power in issuing search warrant under S. 96 . 

[P 170 C 2] 

(b) Criminal P. C., S. 98 — Complainant 
may be allowed inspection of articles pro- 
duced. 

Pfr — Once articles are brought 

before the Court in execution of a search war- 
rant. inspection thereof may be allowed to the 
complainant; 15 Cal, lOJ, liel. on. [P 176 G 2] 

(c) Criminal P, C., S. 202 — Failure to 
record reasons for postponing issue t>f pro- 
cess is mere irregularity. 

Pei’. OraJiani, J .—Section 202 requires that 
Tcasonstehould bo given when the issue of pro- 
cess is postponed. But the failure to do so 
would at most be an irregularity and would 
not justify the setting aside of an order for 
issue of search warrant. [p 177 q 

N. K. Basic, liishindra Nath Sarkar 
and Sukuinar Deij — for Petitioner 

B. C. Chatterji, D. K. Basic, Uohendra 
Kumar Ghosh and Satyendra Kumar 
Ghose~~{oi Opposite Party- 

Mukerji, J. This rule has been 
issued to show cause why two orders 
passed on 10th September 1928 and the 
other on 13th September 1928 by the 
Chief Presidency Magistrate should nob 
be set aside. By the former, he ordered 
a search warrant to issue for certain 
documents and by the latter he allowed 
inspection thereof to the complainant, 
who is the opposite party in this rule. 

The validity of these orders is chal- 
leuged in this rule mainly upon two 
grounds, one questioning its legality and 
the other its propriety. 

The legality of the orders would de- 
pend primarily on the qnestion whether 
S. 96, Criminal P. C would warrant the 
issue of the search warrant in this parti- 
cular case. Now the documents in res- 
pect of x^ioh the search warrant was 
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asked for were ‘ challans, counterfoil 
hooks, bill books and account books for 
1927 of the firm of Messrs. Sarkar 
Brothers, the petitioners. What was 
seized in execution of the warrant were 
2 Account books. 2 Challan counterfoil 
books, 1 Second part of Ohallan. 2 Challans 
with 2nd and 3rd parts, 1 Bill book and 1 
Challan, all of Messrs. Sarkar Bros. ; vide 
pstition of motion, para. 10.” 

It is not complained that what was 
seized was not justified by the warrant, 
but that the issue of the warrant itself 
was illegal. 

It would appear that this search war- 
rant was issued upon an application in 
which certain offences, to wit forgery and 
forgery for the purpose of cheating, were 
disclosed as having been committed by 
the petitioners, though no very definite 
particulars of the offences were given and 
the sections of the Penal Code under 
which the said offences would come were 
not mentioned, and the prayer was for 
the issue of a search warrant and for an 
order upon the C. I. D. Police to investi* 
gate into the matter. The application 
contained allegations of offences, and 
asked for an order to be passed without 
which, by reason of sub-S. (2), S. 155 the 
police would be incompetent to hold an 
investigation. Before passing that order 
the Magi&brate necessarily would have to 
take cognizance of the offence, and this 
he did in the regular way on examining 
the complainant. Once he took cognizance 
of the offence, he was quite within his 
powers in issuing the search warrant 
under S. 96 of the Code. The articles' 
recovered on the search are evidently 
necessary for the inquiry or trial that 
the learned Magistrate is contemplating 
to hold. It is not material to consider 
whether he will eventually decide to 
make an order for investigation by the 
Police or whether he will call 'upon the 
petitioner to stand his trial or whether 
he will dismiss the complaint. It is 
clear, however, that once the articles are! 
brought before the Court in execution of' 
the search warrant, inspection thereof! 
may be allowed to the complainant: videi 
Alahomed Jackariah & Co. v. Ahm^d- 
Mahomed (1). 

A further argument has been -advanced 
namely on the question of the propriety 
of the proceedings in the criminal Court 
in view of the result of the suit in the 
Court of Small Causes. I think it is too 
(1) [1088J 15 0al. 109. 
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early now to pronounce any opinion on 
this matter, seeing that the offences in 
respect of which the trial may have to 
take place, have not yet been definitely 
specified. 

Graham, J. — I do not think there is 
any substance whatever in the conten* 
tion that the order of the learned C. P. 
is illegal or without jurisdiction. 

The facts shortly stated are that the 
opposite party S. G. Bose, a builder and 
contractor filed a complaint making cer- 
tain allegations amounting to the com- 
mission of offences under S. 468 .and 
477-A, I, P. C., against the petitioner 
Ajoy Krishna Sarkar. The Magistrate 
thereupon examined the complainant and 
issued a search warrant under S. 96, 
Criminal P. G., for the production of 
certain books of account. The procedure 
adopted was according to law and it is 
difficult to understand how it can be said 
to be contrary to law or without juris- 
diction. 

The examination of the complainant 
was obviously made under S. 190 (a), 
Criminal P. C. The Magistrate then 
having taken cognizance of the complaint, 
as he was bound to do, issued the search 
warrant and ordered that the complaint 
should be put up with the counter-peti- 
tion. Three courses were open to the 
Magistrate. He could (1). Issue summons 
to the accused or (2). Hold an inquiry, or 
direct'inquiry to.be made or (3). Dismiss 
the complaint. 

It seems to be clear that the Magistrate 
adopted the second of these alternatives. 
S. 202, Criminal P. C., requires that rea- 
sons should bo given when the issue of 
process is postponed. But the failure to 
do so would at most bean irregularity and 
would not justify the setting aside of the 
order. Moreover, the order which was 
made directing that the case should be 
put up with the counter-case, is in itself 
a reason for postponement of process. It 
seems clear that the learned Magistrate 
desired to have both versions before him, 
and also such assistance as ha could get 

frona the books of account before taking 
further action. 

opinion the grounds on which 
the rule was issued are without any sub- 
stance and I agree that the rule should 
be discharged. 

m.n./r.k. Hule discharged . 
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C. C. Ghosk and Bl’ckland, J.I. 

General Electric Trading Co. — Appel- 
lants. 

V. 

Siemens {India) Ltd. — Respondents. 

Appeal No. 29 of 1928. Decided on 14th 
December 1928, from original order of 
Pearson, J., D/- 16tli March 1928, in 
Suit No. 2721 of 1927. 

^ ❖ Arbitration Act (1890), S. 8 (1) (b)— 
Joint submission to two arbitrators— One re- 
fusing to act — ‘An appointed arbitrator' can 
mean one of two such arbitrators— Court can 
fill vacancy* 

There was a mutual agreement to refer to 
two arbitrators, specified and named in tho 
clause of agreement itself. One of those ap- 
pointed arbitrators refused to act. The sub- 
mission did not show that the -place of the 
arbitrator who refused to act should not be 
filled up. It was clear that the parties had 
not cared to fill up the vacant place. 

Held: S. 8 (1) (b) applies, as the expression 
an appointed arbitrator” can mean one of two 
appointed arbitrators: 43 Bom. 809, Diss 
from; Yeates v. Caruth, (1895) 2 Jr. E. 14G, 
Dist.; Smith & Service v. Nelsons & Sons. 
(1890) 25 <3. D. D. 545; The Mayichester Ship 
Canal Co. v. S. Pearson Son Ltd. (1900) 
2 Q.D. 600 and A. 1. R, 1921 Bom. .185, Dist, 

[P 179 C 2. P 180 C 0 

B. C. Mitter, S. Ghose and B. B. Sir- 
car — for Appellants. 

\V. W. K. Page and J. A. Clough—iov 
Respondents. 

C. C. Ghose, J. — This appeal arises 
out of an application made by the appel- 
lant firm under S. 19, Arbitration Act 1899, 
for an order for stay of the proceedings in 
suit No. 2721 of 1927 instituted by the 
respondent company against the appellant 
firm on 22nd December 1927 in this Court. 
The application came on for hearing be- 
fore my learned brother Pearson, 

on or about 16th March 1928, when by 
his judgment and.order dated 16tii March 
1928, ho dismissed the same. 

The facts involved in this appeal, 
shortly stated, are as follows; It appears 
that on 22nd December 1923, an agree- 
ment was entered into between a company 
known as Gorio, Limited and the appel- 
lant firm whereby the latter were appoin- 
ted distributors of the goods of the Sie- 
mens Scbuckarfe Manufacturing Works 
for Sind and Balucbistan. In January 
1925 the respondent company succeedoil 
to the interest of Gorio Limited in its 
Electrical Department including the bene, 
fit of the agreement between Gorio Limi. 
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ted and the appellant firm. Thereafter 
here were various transactions between 
the respondent company and the appel- 
lant firm, the agreement in question be- 
ing varied from time to time. In Janu- 
ary 1926, the appellant firm instituted a 
suit against the respondent company in 
the Court of the Judicial Commissioner of 
Sind praying for a decree on accounts be- 
ing taken between the parties. That suit 
was not proceeded with as a result of a 
certain settlement being arrived at bet- 
ween the parties, the terms of which were 
embodied in an agreement bearing date 
29th June 1926. Cl. 3 (f) of that agree- 
ment ran as follows: • 

“That accounts so far not settled will be 
settled as soon as possible and all such matters 
on which Siemens (India) Limited disagree 
with the General Electric Trading Company 
will be referred to Mr. Haug and Dharamdas 
for dnal decision and if they also disagree they 
will both appoint a third person to decide the 
matter finally.” 

On 1st October 1927, the respondent 
company gave a letter of authority to 
Messrs. Haug and Juerges authorizing 
them to refer matters in difference bet- 
ween the respondent company and the ap- 
pellant firm to arbitration in terms of the 
clause above recited. It is alleged that 
thereafter there were certain meetings 
between the representatives of the respon- 
dent company and the appellant firm, but 
no final settlement was arrived at, nor 
was there an award made by the arbitra- 
tors named in the said clause. The ap- 
pellant firm contended and contends that 
the respondent company is not entitled to 
institute the said suit ina&much as the 
agreement for reference to arbitration still 
subsists and as the matters covered by 
this suit were within the.scope of the said 
submission. 

In answer to the application under S. 
19, Arbitration Act, the respondeat com- 
pany filed an affidavit sworn to by one 
Noordea, a Director of the said company 
which contained among other things the 
following: 

“Accordingly for the purpose of the said 
arbitration on the defendant firm’s refusal to 
accept any other person in his place, the plain- 
tiff company at considerable expense and in- 
convenience brought out' the said George Hauge 
from Norway to Karachi and I was informed 
by the said George Haug that several sittings 
lasting many days were in fact held by the 
said George Haug and Dharamdas in their 
capacity as arbitrators at Karachi. I was fur- 
ther informed by the said George Haug and 
say that during such sittings certain items out 
of those in dispute were definitely settled and 


agreed by the said arbitration. At the time 
the said George Haug came out to India to act 
as arbitrator as aforesaid he had ceased to be 
in the employ of the plaintiff company and he 
was brought out at the expense of the plaintiff 
company as stated above. 

“In order to assist the arbitrators in the 
matter the plaintiff company at considerable 
expense also sent their Chief Accountant Paul 
Juerges from their Berlin office who was in 
India at the time to Karachi to explain, to the 
arbitrators any matters that they might refer 
to him. “I was also informed by the said 
George Haug that the said Dharamdas Lilaram 
having verbally agreed in his capacity as arbi- 
trator to the said settlements and decisions 
and to'the figures of account therein contained 
and having taken away certain documents -on 
the express promise that he would return the 
said documents duly signed by him, he re- 
fused to put his signature to any one of the 
said settlements, decisions or agreed figures. 

“Owing to such misconduct on the part of 
the said Dharamdas Lilaram as such arbitra- 
tor as aforesaid and also owing to the obstruc- 
tive attitude of the defendant firm it became 
impossible for the said arbitration to continue. 
I was informed by the said George Haug that 
the said Dharamdas Lilaram refused to meet 
him to sit as arbitrator and continue the arbi- 
tration. I was also informed by the said 
George Haug and Paul Juerges that at the 
meetings which took place of themselves and 
the said Dharamdas in or about Septem- 
ber 1927, there was discussion about the pro- 
notes, but the said Dharmdas was of opinion 
that payment under the agreement was only to 
be made after settlement of all claims in 
detail and he psrsistently refused to go into 
details at the time although pressed for it. 

“ In the circumstances aforesaid the said 
George Haug notwithstanding his best endeav- 
ours in that behalf was unable to continue to 
act alone or carry on the said arbitration und 
the same came to -an end. The said George 
Haug consequently left for Europe about the 
end, of November 1027 and the said Paul 
Juerges is now in Burmab and will come back 
about the end of this mouth on his wav to 
Europe where bis presence is urgently required 
in connexion with the plaintiff company’s 
business.” 

The respondent company also filed an 
affidavit by Paul Juerges supporting the 
last-mentioned affidavit of Noordaa. 
There is thereafter an affidavit in reply 
by Dharamdas. At the hearing before 
Pearson, J. various points were gone into. 
He held inter alia that the reliefs 
claimed in the suit were substantially 
within the scope of the agreement to 
refer to arbitration, but that having 
regard to tke fact that Mr. Haug bad 
refused to act as an arbitrator and that 
the arbitrators appointed in this case 
being two in number*who had been nom- 
inated by mutual agreement, S. 8(1) (b), 
Arbitration Act, did not apply and that 
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there was no machinery, in the events 
that had happened, to give effect to the 
submission. Pearson, J. therefore held 
that the suit ought not to be stayed be- 
cause the arbitration would be iufructu- 
ous and he accordingly dismissed the 
application 

On appeal it has been contended before 
us by Sir Benode Mitter that the con- 
struction put upon S. 8 (1) (b). Arbitra- 
tion Act, by Pearson, J. is wrong and 

g in the Arbitration 
Act which prevents the Courts from step- 
ping in and appointing an arbitrator in 
place of Mr. Haug, and secondly, that 
the considerations which may arise on a 
construction of S. 8 (l) (b), Arbitration 
Act, should nob have been taken into 
account in dealing with an application 
under S. 19, Arbitration Act. 

In dealing with Sir Benode Hitter’s 
contentions it may be useful to set out 
here under the exact language of Pearson, 
J. He observed as follows : 


It is to be observed that the referenee here 
is not to two arbitrators one to be appointed 
by each party to which the provisions of S. 9 
of the Act would apply for supplying a vac- 
ancy. It is here a case of a mutual agreement 
to refer to two arbitrators' nomination, that 
is, specified and named in the clause of agree- 
ment itself. The only provision which i.s 
cited as applicable to such a case is S, 8 (b) 
of the Act. Taking that sub-section by itself, 
it may be that the language is wide enough 
to cover the present case, but clearly it must 
be re.ad in conjunction with the rest of the 
section and the scheme of the Act. In Gopalji 
y. Morarji (1), it is said at p. 830 that S. 8 (1) 
(b) only applies in terms to the case of a single 
vacancy to be supplied by the parties so far, 
that would be the case hero in filling Mr. 
Haug’s vacancy. But the judgment goes the 
length of saying that clause (b) like clause (a) 
relates to the case whore the submission pro- 
vides for the reference to be to a single arbit- 
rator. So, Hayward, J, at p. 833 says that it 
IS not open to the Court to interfere whore the 
reference is to two arbitrators to bo appointed 
not one by each party but the two jointly by 
ArK'f parties. Again in Russel on 

Edition) in dealing with 
unHftr appointed arbitrator" 

Ts English Act.it 

t^o Ln I arbitrator and not one of the 
crudfnl wn ^ arbitrators, because in the con- 

the arbifc3 ® provided that 

the like 
and make an 

of all nartiA^ consent 

t^ho roa^sonlT* ^1“ prepared to hold that 

tinn “® 4 ®i 5 **^®®®“®truction of the sec- 

parUenUHvV*'® o^ted case is erroneous 

particula rly becau se to hold otherwise would 

[lOisTl^Bomr 809=.50: I. O. 411=21 

Bom. L. R. 308. 


seem to make S. -S (b) in certain cases an 
alternative procedure to that provided bv 
S. 9, which I do not think was infcondecl." 

Now, in this caso two arbitrators liavo 
been mutually agreed upon and tbev 
have been appointed as such by the 
parties. Therefore S. 9, Arbitration Act. 
lias no application, because the language 
used therein has reference to a caso where 
the submission is to two arbitrators one 
to be appointed by each party. Bet us 
next see whether there is anytliing in 
the language used in S. 8, Arbitration 
Act.whicli prevents the application of 
S. 8 to this case, having regard to the 
events that have happened. S. 8 (l) (a) 
obviously has no application because it 
deals with the case of reference to a 
single arbitrator. Turning to 8 (l) (b), 
there is nothing, in my opinion, in the 
language used therein which would render 
it inapplicable to this case. To start with, . 
the arbitrator who has refused to act, etc!i 
is an appointed arbitrator. In the second' 
place, the submission does not show that 
the place of the arbitrator who has re- 
fused to act etc., should not be filled up. 
In the third place, it is clear that thei 
parties have not cared to fill up thel 
vacant place. Therefore I do not seei 
why S. 8 (1) (b) should not apply. This, 
is the conclusion I come to on the 
language used in the section. 

It is said, however, that the matter is 
concluded by authority and that it is no 
longer^ possible to hold that the expres-| 
sion “ an appointed arbitrator " can 
mean one of two appointed arbitrators.' 
The case that is referred to in support of! 
this proposition is that of UopaIji‘ 
Kuverji v. Morarji Jeram (l). It was 
an appeal from the decision of Marten, J. 
as he then was ; therein he held that the 
expression an “ appointed arbitrator ” in 
S. 8 (1) (b), Arbitration Act, was not con- 
fined to the c'lse of an appointed sole 
arbitrator, but that it could apply to the 
case of two or more arbitrators appointed 
by the parties jointly. The Court of 
appeal (Scott, C. J. and Hayward, J.) 
were, however, of opinion that S. 8 (1) 
(b) could not apply to the case of two or 
more appointed arbitrators. Scott, C. J., 
observed as follows : 

“ Section 8 (1) (b) does not apply to the case 
of independent appointments of two arbitra- 
tors. In such case when a vacancy occurs it 
would ordinarily be filled by the origi- 
nal appointer as contemplated in S. 9. 

S. 8 (l) (b) only applies in terms to 
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a Single vacancy to be supplied by the 
\ arties S. 8 nowhere seems to contemplate the 
case of two original arbitrators appointed 
jintly by the parties plus a third of the same 
class appointed by the two already jointly ap- 
pointed or by the parties. In short, S. 8 onlv 
applies to certain cases of failure to appoint 
jointly. Where choosers should but do not 
concur the Court is enabled to assist them by 
the selection and appointment of an individual 
falling in one of the following categories— an 
(i. e., one) arbitrator ; an umpire ; a third 
arbitrator in the special sense in which the 
term is used. It follows that in mv opinion 
Cl. (b) must be read with Cl. (a) and 
Cl. (d) with Cl. (c), S. 8. The Court 
is not at liberty to take upon itself to select 
an individual where the selection is by the 
submission reserved for one of two disputing 
parties. The Act does not attempt to provide 
for every case. It only gives assistance in the 
commouer cases where joint appointment can* 
not be arrived at. It is said that the present 
case is not of joint appointment of three arbit- 
rators. That is probably correct but it is not 
one of the common cases of joint appointment 
contemplated by the section. It is unusual, 
except perhaps in references in the course of a 
suit, to have a triangular submission and the 
joint appointment of three. In Russell on 
Awards, Part 2, Ch. 3, S. 3 in the Edns. of 
1870, 1882 and 1906 it is said: 

“ In cases of death, refusal to act, or in- 
capacity of a single arbitrator a Judge 

may appoint a new one if the parties do 

not r ^’’^d where one of two arbitrators 

fails for the like causes, unless the party ap- 
pointing him appoints a fresh arbitrator the 
remaining arbitrator may be appointed to act 
alone. The authority given for this state- 
ment is until 1889 the Common Law Pro- 
cedure Act, 185-1, Ss. 12 and 13, and after that 
date the Arbitration Act, Ss. 5 and C (S. 8 and 
9, Indian Act) which reproduced Ss. 12 and 13 
of the Act of 1854. “ This, as the pronounce- 

ment of the standard text book on Arbitration 
unaltered through a period of thirty-five years, 
is a good indication of the understanding of 
the profession as the scope of these sections. ” 

With great respect I am unable to 
agree with Scott, C. J., in his construc- 
tion of S. 8 (1) (b), Arbitration Act. In 
my opinion the reasoning of Marten, J,, 
is more correct and the construction put 
by him on the section should be followed. 
The basis of Scott, C. J.’s judgment is 
the passage in Russell on Awards : see in 
this connexion, 11th Edn. p. 126, and the 
English cases which are referred to 
on p. 832 of I, L. li 43 Bombay. 
If, however, the matter is scrutinized 
with some degree of care, it would seem 
that the passage in Russell on Awards 
was originally based on the w£^ds used 
in the English Common Law Procedure 
Act of 1854 (17 & 18 Vic. C. 125, S. 12) 
and has been continued in the later 
editions of Russel without the change 
brought about by the English Arbitra- 


tion Act of 1889 being noticed. S. 12r 
English Common Law Procedure Act of 
1854, is identical in all respects with* 
S. 16, Irish Common Law Procedure Act- 
of 1856 and as appears from the decision 
of Walker C., Palles, C. B., and Pitz- 
Gibbon and Barry, Lord-Justices in the- 
case of Yeates v. Caruth (2), there were 
good grounds for holding, on the words- 
used in the English and Irish Statutes 
referred to above, that where the parties 
referred all matters in dispute tp the 
arbitration of two arbitrators and one of 
them declined to act, the Court had no 
power to appoint an arbitrator in 
place of the arbitrator who had declined. 
Walker, C., observed as follows: 

**It is clear the case does not come withitr. 
S. 16, Common Law Procedure Act of 1856, 
because though the consent was to refer the 
matters in dispute to two arbitrators, the 
arbitrators here arc not such as are mentioned 
in that section, viz. “ one appointed by each 
party.” Docs the case fall within S. 15 of the- 
same Act? “If in any case of arbitration tbe- 
document authorizing the reference provide 
that the reference shall be to a single arbitra- 
tor, and all parties do not after differences- 
have arisen concur in the appointment of an. 
arbitrator. ” So far the clause deals only with, 
a case where no arbitrator has been appointed 
but it next proceeds to deal with cases where- 
there has been an arbitrator appointed. “ Or if 
any appointed arbitrator refuse to act or be- 
come incapable of acting, or die, and the 
terms of such document do not show that it- 
was intended that such vacancy should not be 
supplied, and the parties do not concur in ap- 
pointing a new one.” This is the branch of the 
section which is said by the appellant to in- 
clude the present case. However, I cannot so 
read it. The words, “such document'* give us- 
the key to the true construction ot the sentence; 
these words must refer to the “ document 
authorizing the reference” in the first branch of 
the clause and that document is a document 
authorizing a reference to a single arbitrator- 
So far, therefore, the section only deals with 
cases where there is a single arbitrator to be- 
appointed, or a single arbitrator actually 
appointed.” 

Lst US now S6e what tho language of 
S. 5. English Arbitration Act is. S. 5 runs 
as follows: 

In any of the following cases: (a) Where 
a submission provides that the reference shall 
bo to a single arbitrator, and all the parties do 
i\Oj aitor differences have arisen concur in the 
appomtmonc of an arbitrator, (b) If an ap~ 
pointed arbitrator refuses to act, or is incapa- 
ble of acting or dies, and the submission does 
nov show that it was intended that the vacancy 
suould not bo supplied and the parties do not 
supply the vacancy: (c) Where the parties or 
two arbitrators are at liberty to appoint an 
umpire ot third arbitrator and do not appoint 
him, (d) Whore an appoin ted ntrin ire or third 
(2) [1895] 2 Ir. R. 146. 
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cirbibrator rofusos to tvob, or is iucupr^blo of 
acting, or dies and the submission does not 
show that it was intended that the vacancy 
should not be supplied and the parties or 
arbitrators do not supply the vacancy, 

any party may serve the other parties or to 
arbitrators, as the case may bo, with a written 
notice to appoint an arbitrator, umpire or third 
arbitrator. If the appointment is not made 
within seven clear days after the service of 
the notice, the Court or Judge may, on appli- 
cation by the party who gave the notice, 
appoint au arbitrator, umpire or third arbi- 
trator, who shall have the like powers to act 
m tho reference and make an award as if lie 
had boen appointed by consent of all parties.” 

It is nob necessary to pursue tlie matter 
further bub it is sufficient to observe 
that the language used in Ss. 5 and 6, 
English Arbitration Act is dilTorenb 
from the language used in Ss. 12 and 13, 
English Common Law Procedure Act 
of 1854. As regards the English cases 
referred to above, the case of S 7 nith & 
Service v. Nelson & Sons (3), was iio.t 
a case of named arbitrators at all. In my 
opinion that case has no application to 
the facts of the present case. Nor does 
tho case of Manchester Ship Canal Co. 
V. S. Pearson & Son Ltd. (4), assist 
the respondent company at all. The only 
matter for consideration in that case was 
whether there was refusal or incapacity 
30 far as the arbitrator was concerned. 
The case In re Baballdas (5), is not really 
in point. There the submission provided 
for a reference to three arbitrators. 
Pratt, J., referred to the case Gopalji v. 
Morarji(l) which was binding on him, 
and observed that though it had been 
decided in the Bombay High Court that 
S. 8 or 9 did nob apply to the case of a 
reference to three arbitrators, yet if the 
Court could not give direct assistance by 
nominating an arbitrator, it could do so 
indirectly on an application under S. 19 
of the Act by staying a suit filed in defi- 
ance of the submission. 

On all these considerations I am of 
opinion that the construction put by 
Pearson J., on S. (8) (l) (b) of the Act 
cannot be supported and ought not to be 
tollowed. I am not prepared to say that 

with an application under 
b. 19 Arbitration Act, the Courtis not 
entitled to take into consideration the 
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effect which tho otiior sections of the 
Act may have on the facts of a pai ticular 
case brought lieforo tlie CViurt. [ desire 
*to reserve tliis point for lullor and furl her 
consideration. Tho point, liowovor, 
immaterial in view of tiie final conclu- 
sion on the present application under 
19, Arbitration Act, to wliich £ have 
come and which is referred to hereinafter 
In my opinion there is no substance 
wliatsoever in the point taken by Mr. 
Page on behalf of the respondent com- 
pany. namely, that the respondent com- 
pany have accepted tho repudiation of 
tho contract in question (which includes 
the submission to arbitration) and, there- 
fore in the events that have happened 
the arbitration would lie infructuous and 
that the Court should not interfere. This 
point is referred to in paras. 12 and 13 of 
the plaint filed by the respondent com- 
pany. In my opinion, the facts stated in 
those paragraphs do not conclude the 
matter at all and can have no bearing on 
matters which had taken place before 7th 
December 1927. 

The appellants, however, are iu very 
great difficulty on this application. It is 
true that Pearson, J., mainly proceeded 
on the view taken by him of S. 8 (1) (bl 
of the Act, bub on appeal before us tho 
entire matter is open and we have been 
taken by learned counsel on both sides 
through the merits of the application 
itself. No doubt, tho matter is one 
entirely in the discretion of tho Court. 
The discretion again has to be judicially 
exercised in accordance with the ordinary 
rules of law and f am not unmindful of 
what has been laid down by eminent 
Judges from time to time that where tho 
parties have agreed to refer a dispute to 
arbitration and one of them nutwithstand- 
ing that agreement commences an action 
to have the dispute determined by the 
Court, the prirna facie leaning of tho 
Court is to stay the action and leave the 
plaintiff to the tribunal to which he has 
agreed. It is unnecessary for me to re- 
iterate the facts in this case once -more. 

In my view the record discloses a state 
of things in which in the exercise of my 
discretion I do not feel called upon to 
stay the suit commenced by the respon- 
dent company. I have carefully consi- 
dered the merits of the present applica- 
tion but in view of the order I propose to 
make, 1 refrain from going into the matter 
in detail and expressing an opinon on 
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the merits because such a course may be 
embarrassing to the parties ■when the suit 
comes on for trial. The result, therefore, 
is that in my judgment the appeal fails 
and must be dismissed with costs. 
Buckland, J. — I agree. 

m.n./b.k. Appeal dismissed. 
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Rankin, C. J. and Buckland, J. 

Babarali Sardar and others — Appel- 
lants. 

V. 

Emperor 

Criminal Appeal No. 549 of 1928, De- 
cided on 11th December 1928, from deci- 
sion of Addl. Sess.-Judge, Paridpur. 

(a) Criminal P. C., S. 162 — Accused apply- 
ing for copies of statements made by prose- 
cution witness to police officer — Magistrate 
ordering grant of such copies at commence- 
ment of each witness’s cross-examination — 
Defence counsel not filing any folios or do- 
ing necessary acts to get copies saying that 
it would be inconvenient to file folios at 
that stage and it was no use getting copies 
at subsequent time — Grievance of defence, 
that they were not given their rights under 
S. 162, was groundless. 

At the trial the accused applied for copies of 
statements made by the witnesses for the pro- 
secution and it was ordered by the trying 
Magistrate that the copies should be granted 
at the commencement of the cross-examina- 
tion of each witness. But the pleader for the 
defence did not file any folios and did not do 
the necessary acts to get the copies, saying 
that it would be inconvenieut for him to file 
folios at that stage and it was no use to get 
copies at a subsequent time. 

Held : that the grievance of the defence 
that they were not given their rights under 
S. 162 was groundless and under the circum- 
stances it was needless to consider whether 
the proper time for granting the copies was at 
the commencement of the cross-examination 
or at the time when the witness enters the 
witness-box. [P 183 C 2, P 184 C 1] 

(b) Criminal P. C., S. 162 — Accused not 
applying for copies of statements before 
Committing Magistrate — Their only right 
then is to ask trial Judge for such copies. 

If the accused have not availed themselves 
of the opportunity of asking for the copies of 
the statements during the Committing Magis- 
trate’s enquiry, they have no further right 
under S. 162 than to go to the Judge at the 
time of the trial and ask him to grant such 
copies. [P 184 C 1] 

(c) Criminal P. C., S. 297— >Scope. 

The charge cannot be said to be bad unless 
it is really insufficient. [p 185 C 1] 

(d) Criminal P. C. (amended 1923), S. 162 
—Amended section does not intend that 
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Judge should consider whether foundation 
has been laid in cross-examination. 

Per Rankin, C. J. — It is not the intention of 
the amended section that the Judge should 
consider whether a foundation has been laid 
by way of cross-examination before copies of 
statements can be granted : {Obiter) A. I. B- 
1927 CaK 514, Doubted. [P 184 C 1} . 

N. K. Bose and Asiiaranjan Ghosh — 
for Appellants. 

Probode Ch. Chatterjee — for Complain- 
ant. 

D. N. Bhattacharjee — for the Crown. 

Rankin, C. J . — In this there are 10 
appellants who have been tried before the 
learned Addl. Sessions Judge of Faridpur 
and a jury who heard 27 witnesses for 
the prosecution and a large number of 
witnesses for the defence. The jury have 
unanimously found the 10 appellants 
guilty of the charges of which they stand" 
convicted. The nature of the case is that 
the deceased one Nawabali Matbar was a 
member of certain society (Samaj) in the 
village and that for various reasons he be- 
came unpopular with some of his neigh- 
bours owing to social friction showing it- 
self in various ways, extraordinary petty 
ways to all appearance, but really im- 
portant from the point of view of the ac- 
cused and the deceased. The character of 
the crime alleged, shortly speaking, was- 
this that at 6 o’ clock in the morning of 
Sunday 5th February 1928, when the de- 
ceased and certain ploughmen were till- ; 
ing the held the accused bent upon re- ’ 
veuging their grudge came running up 
armed with lathis and certain small 
spears to make a determined attempt to 
cause hurt to the deceased. They wero 
doing this in concert and had a common 
object in view. That, in point of fact, as 
so often happens when a number of people 
band together for such a purpose, one of 
them Hashu Bepari, accused 5, killed the 
deceased and two others inflicted grievous 
hurt upon the deceased, namely accused 9 
and 10. Accordingly accused 5 was put 
on his trial and was convicted under 
S. 304 read with S. 148. The remaining 
of the first 8 accused wers convicted nn' 
der S. 147 of rioting and under S. 304 
read with S. 149. As regards the second" 
charge of which these persons have beeif 
convicted the case under S. 149 is of a 
very ordinary character. The charge 
against them is not that all of them set 
out to commit murder or homicide at all 
but that they set out with others to cause 
hurt in circumstances which they weU 
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knew rendered it probable that some one 
or other of their party would go further 
and would deal a blow to the deceased 
which would result in bis death. 

It is a matter of most common experi- 
ence based on elementary reasons that 
when a number of people attempt to car- 
^ry out an object of that kind one or other 
jgoes further than he originally intended. 

I regal'd the charge against these persons 
as exactly of the type intended to be cov- 
ered by the alternative clause of S. 149. 
As regaids the accused 9 and 10 they have 
been convicted not only under S. 148 and 
under S. 304 read with S. 149 but under 
S. 324 also. The objection that has been 
taken on the part of the appellants to 
the proceedings in the lower Court has re- 
ference to the question whether they were 
given their rights under S. 162, Crimi- 
nal P, C. We have not heard the Deputy 
Legal Remembrancer on this point and 
I will take the statement made in the 
appellants’ own affidavit. This was a case 
which was tried after commitment and 
after an enquiry held before the Commit- 
ting Magistrate. I shall assume, indeed I 
see no reason to refuse to assume, that had 
these appellants when before the Commit- 
ting Magistrate asked for a copy of the 
statement made by any one of the wit- 
nesses then'called for the prosecution they 
would have been entitled at that stage to 
a copy of the statements on the terms of 
the section. No such application was 
made. The Committing Magistrate finish- 
ed his enquiry and committed the case 
and it left his Court altogether. Then it 
was that an application was made to him 
and it is conceded that he had no other 
course but to refuse it. An application 
was made to the learned Sessions .Judge 
of Faridpur before the case came on for 
trial. At that time it was by no means 
certain which judicial officer would try 
this case. The learned Sessions Judge 
thought it was a case for the Judge at the 
trial and left the matter with him. Noth' 
ing happened in the meantime but at the 
trial a petition for copies was filed and 
after making the order for granting copies 
the Judge found that the Government 
Pleader was contending that the proper 
time to make the order was before the 
cross-examination of each witness had be- 
gun. That was quite true as laid down 
m the case in Madari Sikdar v. Empe~ 
TOT (1). A case to the contrary was cited 
(1) A. I. R. 1927 Cal. 514=54 Cal. SOT! 


from Patna which held that copies should 
be asked for when a witness entered the 
witness-box and the learned f^essions 
Judgo very properly thoiigiit himsel/ 
bound by the rulings of his own High 
Court. But in truth and in fact tho posi- 
tion was this that copies were ordered to 
be gmnted at the commencement of tlio 
cross-examination. Tho order was then 
made. The position was, therefore, tiiab 
if it was desirable to see the statements 
in order to know whether there would be 
any cross-examination upon them or not, 
opportunity was given to the defendants 
at that stage to apply at the commence- 
ment of the cross-examination. As re- 
gards the present case it is most impor- 
tant to observe what followed, for in my 
judgment in this case nothing requires to 
be decided as to the time when copies are 
to be asked for, that is whether the true 
view is that the application should be 
made the moment the witness enters the 
box or at the close of his evidence in 
chief. 

Let us assume for the sake of ‘argu- 
ment though I am far from holding 
so, that the order for the supply of the 
copies should have been made a couple of 
hours earlier than it was in fact made. 
The position then was this that the ac- 
cused were Jo get reasonable facility given 
by the section. They had to file stamp 
papers upon which the copies could be 
made. If they did nob get their copies in 
time their duty was to ask the learned 
Judge in the circumstances to adjourn 
the cross-examination till the next day 
or, at all events nob to formally conclude 
the cross-examination in case the state' 
ments when furnished might lead the 
learned pleader for the defence to cross* 
examine further. What in fact was 
done smacks too much to my mind of an 
attempt to make a grievance. What was 
done was that the pleader for the defence 
said that it was very inconvenient for 
him to file folios at that stage and it was 
no use to get copies at a subsequent time. 
So he did not file any folios and did not 
do the necessary to get tlie copies. That 
seems to me to pub this grievance out of 
Court altogether. I quite agree that 
that if in the circumstances the learned 
Judge had insisted on closing the cross- 
examination of the witnesses without 
giving reasonable facilities to the pleader 
to give his client the benefit that S. 162 
confers that would have been a good 
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5?routi^;l for objecting to the fairness of 
the trial. In this particular case it is 
evident to me that the defence preferred 
their grievance to their copies and I do 
not think that we are called upon to 
interfere with this trial and to have it 
held over again because of that ground. 
The question has been raised in this Court 
as to whether at any time after the wit- 
nesses were called l^efore the Committing 
^lagistrate the defendant has not the 
right to apply to tiio Court to get an 
order for copy. [ am very far from so 
holding. 

It seems to me tliat in this case the 
defence had one opportunity during the 
Committing Magistrate’s enquiry" to get a 
copy if they \vanted. They did not avail 
themselves of it. I am by no means satisfied 
that by any construction of this section 
they have any further right than to go 
to the Judge at the time of the trial and 
ask that officer in tliat way. If this case 
had turned upon the question whether 
the learned Judges, Mr. Justice Chotzner 
and Mr. Justice Duval were right in 
the Calcutta case to which I have re- 
ferred in saying that there must be a 
foundation laid by way of cross-examina- 
tion showing that the statements are 
wanted to contradict the witnesses I 
should have thought it neces^ry to refer 
this case a to Full Bench to have that 
question decided. As at present advised 
I am not prepared to accept that as a 
possible interpretation of this section. 
I do not think that it was any part of the 
intention of the amended section that 
the Judge has to • consider whether a 
foundation has been laid. In my judg- 
ment that part of that decision is open 
to oriticizm. That question, however, it 
is unnecessary to determine for the pur- 
pose of the present case. Another ques- 
tion of some difficulty is whether the 
right time to apply for copies is when a 
witness enters the box or when his evi- 
dence-in-chief is concluded. That ques- 
tion again as I have already shown it is 
unnecessary to determine now in view of 
the course taken by the learned pleader 
for the defence. 

There is a good deal to be said in 
favour of the view which appears to 
be the view of the Bombay and other 
High Courts that an application is 
to be made at the commencement of 
the cross-examination. There is also a 
good deal to be said in favour of the 
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view that the wording of the section 
points to the time when the witness ap- 
pears in the box. Which of these two 
views is the better is a matter which no 
doubt needs consideration. For the pre- 
sent purpose it is not necessary that 
we should endeavour to deal with that 
question. 

The second objection taken in the case 
was that the charge against 7 of the ac- 
cused that they were guilty under S. 304 
read with S. 149 was bad but it appeared 
that certain words following the alterna- 
tive given by S. 149 had not been inser- 
ted in the learned advocate’s copy of the 
charge. It is clear that what the ac- 
cused were charged with and what the 
jury was directed upon was the ques- 
tion whether the homicide committed 
by the accused 5 was of such a character 
that the others knew that it was likely 
to be committed in prosecution of the 
common object. I see no objection to 
the charge. 

It is said with regard to appellants 9 
and 10 who were given the additional 
two years on the ground that they had 
themselves committed grievous hurt 
upon the deceased that they should only 
have deen convicted of one offence, name- 
ly, of the offence under S. 304 read with 
S. 149 and not of S. 324, in addition. I 
cannot say that on the facts of this case 
the objection is made out but it mat- 
ters little to the appellant whether 
they are given five years on one charge 
and two years more on another or whe- 
ther their sentences are raised from five 
years on the first charge to seven years 
on the first charge. It is entirely un- 
necessary to interfere with the convic- 
tion on that matter. In my opinion they 
thoroughly deserve the sentences of seven 
years which have been passed on them. 

Coming to the charge various points 
have been taken by way of criticizm. In 
a case like this where there are many 
witnesses on either side it is almost in- 
evitable that the charge should be long 
and it is more than lucky if it is not con- 
fusing. It is necessary that the charge 
should be long because there are many 
points to be considered and unless the 
law is laid down fully the labour of the 
learned Judge is apt to be in vain. The 
particular charge before us seems to mo 
to be a very good charge. It is logical in 
method and it is in my opinion wonder- 
fully accurate in detail. If one fastens 
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upon a single point one can always find 
room for the wish that something more 
elaborate had been given. It is to be 
remembered that when each point has 
been further elaborated the charge has 
neither become less long nor less con- 
fusing. After all the constitution in 
this matter puts faith in the jury and 
the charge cannot be said to be bad 
unless it is really insufficient. I think 
the main complaint is that in some mat- 
ters where the learned Judge has correct- 
ly laid down the law he has laid it 
down rather in an abstract way. One or 
two references to specific matters have 
been made as to which it is said that 
there is a suggestion which is unwarran- 
ted and to the prejudice of the defence. 
One refers to the observation that there 
is no direct evidence of forgery as regards 
the post-marks. Another is witli refer- 
■euce to a witness who says that the Sub- 
Inspector at another place took a state- 
ment from him. Another is with refer- 
ence to the fact that a defence witness 
said that a certain man was ill and the 
fees for the doctor were paid by his firm 
.and that the entries were in the firm’s 
■books, which were not produced. An- 
other has reference to one Afi Durain 
who is mentioned in the first in- 
formation report and who according 
to the prosecution witnesses including 
the first informant came just after 
the occurrence and was said not to 
be a useful witness. Mr. N. K. Bose has 
taken us through all the points in his 
usual reasonable and succinct manner. I 
■cannot say that they amount to any suc- 
•cessful criticizm of this charge. In most 
cases the learned Judge’s observation is 
entirely justified and it is not possible to 
make out from a plain statement of facts 
that the charge is bad. I am quite satis- 
fied that this is a thorough and careful 
•charge. In these circumstances the ap- 
peal must be dismissed. 

Buckland, J. — I agree, but I desire 
to add a few words with reference to the 
point which has been argued under S. 162, 
Criminal P. C. The learned Sessions 
Judge, to whom an application was made 
between the commitment order and the 
trial, in my opinion very properly said 
that the matter was one to be dealt with 
by the Judge at the trial. The words of 
■the first proviso to the section, **when 
^ny witness is called for the prosecution 
in such enquiry or trial” must refer to a 


time when an enquiry or trial iji whicli 
such a witness is called is in progress 
This excludes the possibility of an order 
being made either by a Commilting 
Magistrate after ho has dealt will) a case 
by committing it to the Sessions, or l)y a 
Sessions Judge in anticipation. An 
order may only be made ' when any wit- 
ness is called”. The opportunity before 
the Committing Magistrate has gone and 
that before the Sessions Judge will onlv 
arrive on that point being reached. 

A further reason in support of this 
view is that as soon as a request 
for copies of the statements is made 
the Court shall refer such writing, 
and do so before allowing copies to be 
furnished. The object of this is to be 
found in the second proviso to the sec- 
tion, which requires the Court first to 
satisfy itself whether any p.\rt of any 
such statement is not relevant .to the sub- 
ject matter of the enquiry or trial or that 
its disclosure to the accused is not essen- 
tial in the interests of justice or is in- 
expedient in the public interest. Clearly 
the Court to satisfy itself on a question 
of relevancy is that before which the 
enquiry or trial is in progress. 

The learned Chief Justice has said that 
it is not necessary to lay down for the 
purpose of deciding this appeal at what 
point the application for copies may first 
be made, whether directly the witness is 
called or after the cross-examination has 
begun. I may, however, add to what the 
learned Chief Justice has said with re- 
ference to the decision of this Court, 
which the learned Sessions Judge was 
bound to follow, that it appears to mo’that 
there is a certain amount of confusion 
between what the section says the Court 
shall do and what it says later as to 1 he 
object with whicli that shall be done, 
which has .tended to obscure the ques- 
tion as to the point of time at which an 
order for copies shall be made under the 

section. 

Whatever may be decided in a case 
where the correct view to be taken of the 
section can be authoritatively and finally 
laid down I can see that with a trial 
going on froin day to day there may be 
practical difficulties in the way of apply- 
ing the section without delaying the pro- 
ceedings or embarrassing the defen(^. I 
feel confident, however, that such dirlicul- 
ties will disappear as Courts and practi- 
tioners become accustomed to the provi- 
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sions of this section. In this case it has 
been sought to derive from such difficul- 
ties a somewhat meretricious tactical ad- 
vantage but in this I am satisfied there 
is no substance. There is no need for me 
to add anything more to what has alrea- 
dy been said about the facts of this case 
and I agree that the appeal should be 
dismissed. 

S.N./k.K. Appeal dismissed . 
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Mallik and Garlick, JJ. 

Kanti Chandra Ghose and others — 
Plaintiffs — Appellants. 

V. 

Brojendra Mohan Gostvami and others 
— Defendants — Respondent s. 

Appeal No. 484 of 1926, Decided on 
5th July 1928, from appellate decree of 
Sub-Judge, 3rd Court, Hooghly, D.'- 18th 
August 1925. 

^ ^ (a) Registration Act, S. 17 (d) — 

Agreement to lease after mear.urement of 
land and transferring possession for facili- 
tating measurement Agreement does not 
require registration — Registration Act, 
S. 2 (7). 

A written agreement to grant a lease after 
calculation of tbe area of the land and giving 
the lessee permission to take possession, not 
for his immediate use but for clearing the 
jungle in order that the land might be mea- 
sured is not a present demise of the land and 
does not require to be registered. [P 187 0 l,-2] 

(b) Part-performance — Agreement to 
lease — Lessee using land without paying 
agreed rent— Suit for rent— Specific perfor- 
mance not barred then — Lessor’s part- per- 
formance entitles him to specific perfor- 
mance. 

The proposed lessee entered on the land in 
pursuance of an agreement to grant a lease 
and not only cleared the jungle but also made 
bricks for over a year without any other lease. 
He enjoyed the full the profits of the land 
without paying the lease money. 

Held : in a suit for rent that there has cer- 
tainly been part-performance by the lessor of 
the contract and it is a contract fit to be speci- 
fically enforced, especially when a suit for 
specific performance was not time barred at 
the time when the suit was instituted. 

[P 187 C 1, 2] 

Nanda Gopal Banerjee — for Appel- 
lants. 

Mriiunjoy Chattopadhya and Biraj 
Mohan Boy — for Respondents. 

Garlick, J. — Plaintiffs-appellants 
agreed to let a piece of garden land to 
defendant 1 (respondent) for a period of 


nine years for the making of bricks. A 
written agreement was executed but not 
registered. Defendant 1 entered on the 
land, cleared the jungle and began mak- 
ing bricks. After he had used the land 
for 15 months, the superior landlord of 
his lessors sued for a permanent injunc- 
tion to prevent the use of the land as a 
brickfield. He obtained a temporary in- 
junction and it was in force for some 15 
months and then the zemindar came to 
terms with the lessors, and recognized 
their right to use the land as they liked, 
and the temporary injunction was with- 
drawn. The plaintiffs in the meantime 
had filed this suit against defendant 1 for 
rent of the land and for selami- They 
claimed rent at the rate of Rs. 20 a bigha 
and selami at Rs. 100 a bigba for 8 bigha& 
18 cottas of land. The defence was that 
by the terms of the written agreement the 
rent was only Rs. 15 a bigha and the area 
only 4i^ bighas. It was admitted that 
selami of Rs. 100 a bigha was to be paid, 
but it was contended that it was not pay- 
able until the lessors should .execute a 
formal lease. 

The written agreement was admitted, 
in evidence by the first Court and marked 
Ex. B, though it was 'not a registered 
document. The learned Munsif held that 
it was an agreement to grant a lease and 
that the selami agreed on was not pay- 
able because the lease had not been ex- 
ecuted and that the rent due had been 
paid. So be dismissed the suit. The 
plaintiff appealed Tand contended that by 
the doctrine of part-performance the de- 
fendant was liable to pay the selami ag- 
reed on since he was enjoying the laud. 
But the learned Subordinate Judge held 
that the agreement, being unregistered 
was not admissible in evidence, that oral 
evidence of the agreement was inadmis- 
sible because the contract had been re- 
duced to writing, and that there was, 
therefore, no evidence on which to found 
the doctrine of part -performance. He 
therefore dismissed the appeal. 

In second appeal to this Court plaintiff 
cites a number of rulings ; Harinath v. 
Promotho Nath (I) ; Satyendra Nath v- 
Anil Chandra {^) ; Upendra v. Umes (3); 
Sarat Charan v. Shyam Chand (4) ; 

A.I.R. 192t Cal. 127. ^ 

(2) [1908] 14 O.W.N. 65=5 I.C. 38. 

(3) [1910] 12 C.L.J. 25=6 I.C. 346=15 C.W, 

N. 375. 

(4) [1912] 39 Cal. 663=.14 I.O. 701=16 O.L.J* 

71. 
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Ardesir Bejonji v. Sirdar AH (5) to 
show that an agreement which, for want 
of registration is inadmissible to prove a 
lease may be admissible to prove an ag- 
reement which does not affect the land, 
for example, an agreement to execute a 
lease on the fulfilment of certain condi- 
tions. Kespondents on the other hand 
cite Sanjih Chandra v. Santosh (6), He- 
manta Kumari v. Midnapur Zamindari 
Co. {7);ElahiBaksh v. Hukiim Baksh (8); 
Champaklatika v. Na/ar Chandra (9) to 
show that an agreement coupled with 
delivery of present possession is in fact a 
lease and cannot be proved unless it is 
registered. The question we have to de- 
cide is therefore whether the document 
marked Ex. B, ought under S. 17, Regis- 
tration Act, to have been registered, and 
if so, whether it could be admitted under 
S. 49 (c), Registration Act, as evidence of 
a transaction not affecting the land. 

The recitals of Ex. B are briefly these : 

**We agree to settle mallik garden with you 
for nine years at a selami of Bs. 100 per bigha 
and a rent of Bs. 15 per bigha for the making 
of bricks, and we have received 201 in ad- 
vance. You will now clear the jungle and 
erect huts and then the land will be measured 
and the amount of rent and selami will be 
fixed and all the cosharers will execute a re- 
gistered lease within two months and you 
will give us a kabulyat.” 

The defendant entered on the land in 
[pursuance of this agreement, and not only 
'cleared the jungle, but also made bricks 
for over a year without any other lease. 
The document was therefore acted upon 
as if it were a lease, except that the land 
was not measured and the rent and selami 
were not calculated. A Commissioner 
appointed by the lower Court found that 
the area of the land was 8 bighas 2 cot- 
tas, and not 4^ bighas as stated by the 
defendant, nor 8 bighas 18 cottas as 
stated by the plaintiffs. It is clear that 
the document was an agreement to grant 
a lease within two months, after calcu- 
lation of the area of the land. And it 
gave the lessee permission to take posses- 
sion, not for the immediate purpose of 
making bricks, but for clearing the jungle 
'.n order that the land might be men- 
^ured. We are therefore of opinion that 

(5) [1908] 33 Cal. 610=10 Bom. L.R. 1146. 

(6) A.I.R, 1922 Cal. 436=49 Cal. 507. 

(7) A.I.R. 1919 P.C. 79=s47 Cal. 485=46 I.A. 

240 (P.C.). 

(8) [1913] 19 C.L.J. 464=20 I.C. 907=18 C. 

W.N. 88. 

(9) [1910] 15 C.W.N, 536=8 I.C. 44=13 C.Ij. 

J. 300. 


the document was not a present demise of 
the land and did not require to he regis- 
tered, and was rightly admitted in evi- 
dence bv the Court of lirst instance. .\nd 
when the first Court liad used it as a de- 
fence exhibit and had dismissed the suit 
because of the terms of the document, it 
was inequitable to refuse to allow tho 
plaintiff to refer to it in tho Court of 
appeal. 

The next question is whether tho de- 
fendant, having made use of the land liy 
virtue of the agreement, is bound by the 
doctrine of part-performance to pay the 
selami and rent agreed on. He pleads 
that the plaintiffs have not performed 
their part of the agreement since they 
have not executed a registered patta. 
Though the plaintiffs have not fully per- 
formed their part of the contract, yet the 
defendant for 15 months enjoyed the full 
use of the land and made bricks from it. 
It was not the plaintiffs who stopped his 
work. It was the superior landlord who 
obtained the temporary injunction. And 
as the superior landlord has since ac- 
knowledged that he had no right to inter- 
fere with the use of the land, the defen- 
dants’ remedy for the interruption is 
against him. We understand that since 
the withdrawal of the injunction the de- 
fendant has been using the land as before. 
The defendant is therefore enjoying to 
the full the profits of the land without 
paying any rent or selami except Rs. 200 
or so paid at the beginning of the lease. 
There has certainly been part-performance| 
of this contract, and it is a contract fit to 
be specifically enforced. A suit for speci- 
fic performance was not time barred at 
the time when this suit was instituted. 
We have not been given any reason why 
the land was not measured, by the par- 
ties and why a registered lease was not 
executed. We take it that both parties 
were equally to blame for these omissions. 

The lower appellate Court has found 
that the area leased to the defendant is 8 
bighas 2 cottas, and that the amount 
paid to the plaintiffs by the defendant 
was 231 in all. We allow the appeal and 
grant the plaintiffs a decree for rent at 
15/a bigha and selami at 100/ a Bigha for 
8 bighas 2 cottas of land minus 231/ all 
ready paid. But the decretal amount will 
not be payable until the plaintiffs have- 
tendered to the defendant a duly regis- 
tered lease in terms of the agreement Ex. 
B. The plaintiffs-appellants will get 
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'naU costs in all Courts because they 
wrongly claimecl rent at Rs. 20,' a bigha 
and compensation for cutting down trees. 
Mallik, J. — I agree. 

M.N./r.K. Appeal aUoxced. 
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Cuming and Mallik, TJ. 

■ IXason AH and others — Defendants — 
.^\ppellants. 

V. 

ChirurJas Kapali and others — Plaintiffs 
— Respondents. 

Appeal No. 1266 of 1926, Decided on 
29th November 1928, from appellate 
decree of Sub-Judge, 2nd Court Tipperah, 
D/- 25th January 1926. 

' (a) Evidence Act, Ss. 68 and 71 — One of 
three attesting witnesses called but resiling 
— Document can be proved by other evi- 
dence. 

' Out of the thrao attesting witnesses alive 
the plaintiff called one witness and when he 
resiled the plaintiff proceeded to prove the 
document by other evidence: 

Held ; there was a full compliance with the 
provisions of Ss. G8 and 71. [P 188 C 2] 

^ (b) Limitation Act, S. 22 — S. 22 applies 
even when party is proper but not necessary 
— Such a party cannot be added after limi- 
tation. 

Section 22 docs apply to a case even where 
a person is not a necessary party but only a 
proper party to a suit and such a person can- 
not be added as a party after the expiry of the 
period of limitation provided for bv that sec- 
tion : 36 tal. 675, Foil.’, 12 C. W. N. 84; 32 

All. 241 and 33 Cal. 425, Expl. and DUt. 

[P 180 C 1] 

(c) Limitation Act, S. 18 — Proof of fraud 
is essential. 

Before a plaintiff can avail himself of the 
provisions of S. 18 it is incumbent upon him 
to show that he was kept out of the knowledge 
of his right to institute the suit by means of 
fraud. [P 189 C 1] 

Nasim Ali — for Appellants. 

Ramgati Sarkar — for Respondents. 

Mallik. J . — This appeal arises out of 
a suit for recovery of money on a mort- 
gage bond. Both the Courts below 
decreed the suit in full. Defendants 2, 
4 ka, 4 kha, 4 gha, 4 uma have appealed 
to this Court. 

There were two points taken before us 
on behalf of the appellants. First of all 
it was said that the decree was not sus- 
tainable inasmuch as the mortgage bond 
had not been proved in accordance with 
law. It appears that at the time of the 
trial of the suit three of the attesting 


witnesses were alive and it appears also 
that the plaintiff called one of these three 
witnesses and when this witness resiled 
the plaintiff proceeded to prove the docu-j 
ment by other evidence. It was con- 
tended before us that as there were other 
attesting witnesses alive at the time it 
was incumbent on the plaintiff to try 
them before he was allowed to prove exe- 
cution of the document by other evidence. 
I do not think there is much substance 
ia the contention. As observed before 
the plaintiff did actually call one of the 
attesting witnesses then alive and it was 
only when that attesting witness resiled 
the plaintiff proceeded to prove the docu- 
ment by other evidence. This in my 
opinion was a full compliance with the 
provisions of Ss. 68 and 71, Evidence 
Act. The first contention raised before 
us must, therefore, fail. 


f 


The second point that was taken on: 
behalf of the appellants has moi'e sub-, 
stance in it. It was said that the suitl 
ought to have been dismissed as against! 
defendants 4 ka, 4 khs, 4 gha and 4 uma 
(who were subsequent transferrees) in- 
asmuch as they were brought on the 
record after the period of limitation of 
12 years was over. This contention 
seems to me to be sound and must prevail ; 
under S. 22, Dim. Act, when a party is 
added after the institution of a suit the 
suit shall, as regards him, be deemed to 
have been instituted when he was so 
made a party. It appears that defen- 
dants 4 ka, 4 kha, 4 gha and 4 uma were 
brought on the record and made defen- 
dants in the case after defendant 2 
had filed his written statement and this 
was admittedly more than 12 years after 
the money had become due and after the 
statutory period of limitation of 12 years. 
A considerable amount of argument was 
advanced on behalf of the respondent to 
show that S. 22, Dim. Act, could not 
apply to a case like the present one and 
a number of cases among which I may 
mention the cases of Uahamed Ishaq v. 
Akramul Huq (l) ; Jaggeswar Dutt v. 
Rhuban Mohan Mitra (2) and Imdad 
Ahmad v. Pateshri Partap Narain 
Singh (3) were cited before us. But the 
point that has been decided in all those 
cases is that when a person who is a 
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12 C. W. N. 34=6 C. Xj. J. 553. 
33 Cal. 425=3 C. L. J. 905. 

32 All. 241=6 I. C. 931=37 I. 


60 (P.G.). 
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necessary party to a suit is brought oa 
the record after the period of limitation 
the whole suit must fail. These cases, 
however, are no authority for the pro- 
position that when a party who is not a 
necessary party brought on the record 
after the period of limitation no part of 
the suit not even the part as regards the 
party who is brought on record after the 
period of limitation can fail. On the 
other hand the case of Mathewson v. Ram 
Kanai Singh Deb (4) is a clear authority 
against the point contended for on behalf 
of the respondent. In this case it has 
been laid down that S. 22, Lim. Act, 
does apply to a case even where a person 
is not a necessary party, but only a pro- 
per party to a suit and such a person can- 
jnot be added as a party after the expiry 
•of the period of limitation as provided 
jfor by that section. On tbe authority 
of this I. Xf. Rt 36 Cal. case I am of 
opinion that S. 22, Lim. Act, must be 
held to apply to the present case and if 
S. 22, Lim, Act, does apply to the pre- 
sent case there can be no getting over the 
difficulty about limitation so far as 
defendants 4 ka, 4 kha, 4 gha, 4 uma are 
concerned without invoking the aid of 
some of the saving sections of the Indian 
Limitation Act. 

An attempt has been made by the res- 
pondent to show that the limitation in 
the present case as against these defen- 
dants was saved by the provisions of 
S. 18, Lim. Act. It was urged that the 
plaintiff came to know of the existence 
of the subsequent transfers in favour of 
these defendants only after the written 
statements of defendant 2 had been filed 
and these defendants were brought on 
the record within a short time after the 
plaintiff came to know of those trans- 
ferees-. It may be that the plaintiff had 
come to know of these transferees only 
a short time before these defendants were 
made parties to the suit. But that alone 
will not do for bringing in the aid of the 
provisions of S. 18 of the Act. Before 
•the plaintiff could avail himself of the 
provisions of that section it was incum- 
,beat upon him to show that he had been 
kept out of that knowledge by means of 
raud. But in the present case there 
was no allegation of any fraud of any kind 
much less any evidence to substantiate 
su ch fraud. S , 18. Lim. Act, could not. 

^ 675=1 I, C, 626—9 C. Ii. J. 


therefore, in my judgment, he of any help 
to tlie plaintiff ami holding as I do that 
S. 22 applies to the ease the suit as 
against defendants 4 ka, 4 kiia, 4 gha, 
and 4 uma must be lield to have been 
barred by limitation. 

The result, therefore, is that the aji- 
peal is allowed in part. The decree of 
the lower Court as against defendants 
4 ka, 4 kha, 4gha and 4 uma are set aside 
and the suit as against them will stand 
dismissed. The rest of the decree of the 
lower Court will remain intact. Defen- 
dants 4 ka, 4 klia, 4 gha, and 4 uma will 
get their costs from the plaintiff through- 
out. The plaintiff-respondent will 
get from defendant 2 his costs of this 
appeal. 

Cuming, J. — I agree. 

m.n./'r.k. Appeal allotved in part. 
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Mukerji and Graham, JJ. 

Suku Ram Koch and others — Accused' 
— Petitioners. 

v. 

Krishna Deb Saryna — Complainant — 
Opposite Party. 

Criminal Revn. No. 957 of 1928, De- 
cided on I9th December 1928. 

Criminal P. C., S. 403.(1)—“ Tried “ does 
not necessarily import decision on merits — 
Acquittal under S. 247 bars further trial. 

Tbe moaning of the word “ tried ” in S. 402 
(1) does not necessarily import a decision of a 
case on merits, but only refers to tbe nature 
of the proceedings that were had ; or in other 
words, means that the proceedings in which 
the acquittal was passed were in the nature of 
a trial. Therefore an acquittal under S. 247 
would bar a further trial under S. 403 (1) : 34 
Mad. 253, Appr.-, 40 Mad. 970 ; 7 C.W.N. 49J 
and 7 C.IK.A^ 711, Ref, [P 189 C 2, P 190 C 1) 

Probodh Ch. Chatterjee — for Peti- 
tioners. 

Alanmatha iSath Roy (Jr.) — for Oppo- 
site Party. 

Mukerji, J . — The whole question in 
this Rule is whether an acquittal under 
S. 247, Criminal P. C. is an acquittal 
which would bar a further trial under 
S. 403, sub-S. (1), Criminal P. C. The 
decision of this question turns upon the 
meaning of the word ‘ tried 'as used in 
that sub-section. I am clearly of opinion; 
that the word ‘ tried ’ there used does not, 
necessarily import a decision of the casei 
on the merits, but only refers to the' 
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nature of the proceedings that were had ; 
or in other words, means that the pro- 
ceedings in which the acquittal was pas- 
sed were in the nature of a trial. I en- 
’tirely agree with the viesv taken by the 
(Madras High Court in the case of In re : 
Guggilapu Paddaya (i), in which it 
has been pointed out that the non-mention 
of S. 217 in the explanation to S. 103 is 
suggestive of this interpretation and that 
a contrary view would make S. 247 illu- 
sory. The authorities bearing on the 
question have been fully considered in the 
case of In re : Dudekula Lai Sahib (2). 
I am also of opinion that the cases of this 
Court, namely Bishun Das Ghosh v. King- 
Emperor (3), and Kedar Nath Biswas v 
Adhin Majhi (4) though they do nob 
directly touch this question, lend ample 
support to this view. I would accord- 
ingly make the rule absolute and quash 
the proceedings pending against the peti- 
tioners. 

Graham. J. — I think the case is 
-clearly covered by the rule of autrefois 
■acquit. It is plain from the complainant’s 
statement that he was merely presenting 
before the Court the same complaint that 
he had formerly made and upon the same 
facts. The previous case having ended in 
acquittal the accused could not, so long 
as that order remained in force, be pro- 
secuted again on the same set of facts. 

Whether the acquittal was under S. 247 
or under S. 253, Criminal P. O. is im- 
material because the accused had been 

tried " within the meaning of the word 
in S. 403 (l), Criminal P. G. and the effect 
of the acquittal under S. 247 is to bar 
trial on the same facts. For these reasons 
I agree that the rule should be made 
absolute, and the proceedings quashed. 

M.N./r.k. Rule made absolute. 

(1) [1911] 34 Mad. 253=3 I.C. 253=12 Cr. 
L.-T. 41. 

(2) [1917J 40 Mad. 976=33 M.L.J. 121=45 
I.O. 261=6 M.L.W. 175. 

(3) [1903] 7 O.W.N. 493. 

(4) [1903] 7 O.W.N. 711. 
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Page and Mallik, JJ. 

Ram Chandra Kapali and others — 
Plaintiffs^Appellants. 

V. 

Saday Chandra Baha and others — De- 
*fendants — Respondents. 

Appeal No. 1826 of 1926, Decided on 
13th August 1928. 


1929 

(a) Bengal Village Self-Government Act 
(5 of 1919), S. 64— S. 64 does not apply to 
all suits but only to those where compensa- 
tion is claimed for some wrongful act of 
Union Board done in exercise or honestly 
supposed exercise of statutory powers. 

Section 64 is applicable only in those cases 
where the plaintiff claims damages or com- 
pensation for some wrongful act committed by 
the Union Board or its members in the exercise 
or the honestly supposed exercise of their sta- 
tutory powers and the notice in the section is 
meant to give the defendant the opportunity 
of making some pecuniary amends for the 
wrong without incurring the cost of litiga- 
tion. [P 191 0 1] 

A Union Board in a village decided to repair 
certain road and carried out the work of re- 
pair. Plaintiffs sued for declaration that 
land on which the road was, belonged to them 
but no notice under S. 64 was given. 

Held' that the suit was not barred for want 
of notice: G Cal. 8 (.P.B.) and A. I. R. 1921 Cal 
91, Foil. [P 191 0 2] 

(b) Bengal Village Self-Government Act 
(5 of 1919), Ss. 63 and 64— Where S. 64 
applies, plaintiff has also to show that his 
case does not fall within ambit of S. 63. 

In cases to which S. 64 applies, even if the 
plaintiffs have complied with the provisions 
of S. 64, it is incumbent upon them to satisfy 
the Court that their cause of action is not 
within the ambit of S. 63, and if they fail to 
do so the suit or legal proceeding would fail. 

[P191 C 2] 

Bamgati Sircar — for Appellants. 
Benoyendra Nath Palit — for Respon- 
dents. 

Page, J. — The decision of this appeal 
involves the construction of Ss. 63 and 64, 
Bengal Village Self-Government Act (Act 
5 of 1919) which are in the following 
terms : 

Section 63. No suit or other legal pro- 
ceeding shall lie against a Union Board, or 
any member or officer thereof acting under the 
direction of such board, in respect of any- 
thing done lawfnlly and in good faith and 
with due care and attention under this Act or 
an^ rule made hereunder, ” 

Section 64 (l). No suit or other legal pro- 
ceeding shall be brought against any Union 
Board or any of its members or officers, or any 
person acting under its direction, for anything 
done under this Act, until the expiration of 
one month next after notice in writing has 
been delivered or left at the office of such 
Board, and also if the suit is intended to be 
brought against any member or officer of the 
said Board, or any person acting under its di- 
rection) at the place of abode of the person 
against whom such suit is intended to be 
brought, stating the cause of action and the 
name and place of abode of the person who in- 
tends to bring the suit; and unless snob notice 
be proved, the Court shall find for the defen- 
dant. 

" (2) Bvery such action shall be oommenced 
within three months after the aocrnal of the 
cause of action, and not afterwards. '* 
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(3) If any Union Board or person fco whom 
a notice under Sub-S. (l)is given shall, before a 
suit is brought, tender sufficient amends to the 
plaiutift, such plaintiff shall not recover. ’* 

It appears that the Union Board in the 
Village Kunda within the Brahmanbaria 
sub-division decided to repair a certain 
road which runs from Kunda to Masland- 
pur, and pursuant to the resolution of the 
Board in that behalf the work of repair 
was undertaken and was carried out as far 
as the land in dispute in the present suit. 
The plaintiffs protested that the land in 
suit on which the Union Board proposed 
to execute repairs was not a public road 
but their private property, and the pre- 
sent suit was brought against the Presi- 
dent and members of the Union Board 
for a declaration of the plaintiffs’ title to 
that land, and for confirmation of their 
possession of the same. The defence was 
that the property in suit was part of the 
public road, and did not belong to the 
plaintiffs, and further that, inasmuch 
as the plaintiffs had not served a notice 
as required by S. 64, Sub-S. (1) of Act 
5 of 1919, the suit was barred. It was 
contended on behalf of the respondents, 
and found by both the lower Courts that 
S. 64 of the Act applied to suits and legal 
proceedings of every description brought 
against the Union Board or its members 
or officers, and the suit was dismissed. 
In my opinion, the decree of the lower 
appellate Court cannot stand, and the 
ratio decidendi of the Full Bench in the 
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Wo think that it could hardly have bosn 
tho intention of tho logislaturo to allow tho 
commissioners (evon by mistako) to appro- 
priabo tho lands of private persons without: 
paying for them, and to hold those lauds for- 
ever as against tho truo owners, \iuloss the 
latter should happen to bo sufiiciontly watch- 
ful to discover tho aggression in time to take 
stops to protect their property within so shore 
a period as two months. ” 

See also the case of Sasanka Sekhar 
Banerjee V. Sudhangsu Mohan Ganguly 
(2). I am of opinion that S. 61 has no 
application to a suit of the nature of that 
under appeal. In our opinion, however, 
in cases to which S. 64 applies, even if 
the plaintiffs have complied with the 
provisions of S. 64, it is still incumbent 
upon them to satisfy the Court that their 
cause of action is not within tho ambit*of 
S. 63, and if they fail to do so the suit or 
legal proceeding will fail. 

The result is that the decree of tho 
lower appellate Court is set aside, and 
the suit will be sent back to the trial 
Court to be heard on the merits in accor- 
dance with law. The plarintiffs will have 
their costs of and incidental to the present 
appeal and in the lower appellate Court 
in any event. The costs in the trial 
Court will abide the event. 

Mallik, J. — I agree. 

S.N. /r.K . _ Retrial orderecL __ 

(2) A. 1. R. 1921 Cal. 91=48 Cal. 45. 
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case of Chunder Sikhur Bandopadhya v. 
Obhoy Churan Bagchi (l) is applicable to 
the present suit, and concludes the matter 
against the respondents. In that case, a 
suit for possession of certain land taken 
by the Santipur Municipality was filed 
more than three months after the accrual 
of the cause of action, and it was conten- 
ded that the suit was barred under S. 87, 
Bengal Act 3 of 1864, which is substan- 
tially in the same terms as S. 64 of Act 
5 of 1919. Garth, C. J. in delivering the 
judgment of the Fhll Bench observed : 


soction, aa it seems bo us, is appli( 
ble only in those cases where the plaint 
claims damages or compensation for soi 
wrongful act committed by tho commissionc 
or their officers, in the exercise, or t 

honestly supposed exorcise, of their statute 

powers. ” 

The notice in the earlier part of the s 
tion 18 meant to give the defendant the . 
portumty of making some pecuniary amer 

migatior”"®’ i-corring the cost 
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Chotzner and Gregorv, JJ. 

Mahim Chandra Roy — Petitioner. 

V. 

A. H. Watson — Opposite Party. 

Criminal Revn. No. 1225 of 1927, Deci- 
ded on lObh February 1928, from an order 
of Sess. Judge, 24-Pargannas, D/- 28th 
October 1927. 

Criminal P. C., S. 203— Dismissal of com- 
plaint without giving opportunity to sub- 
stantiate charge is illegal. 

A complaint was filed under S. 500, Penal 
Code. Tho Magistrate suo motu dismissed the 
complaint. 

Held : that tho Magistrate was wrong in 
law in dismissing tho petition of complaint 
without giving an opportunity to the complai- 
nant to substantiate the charge by adducing 
evidence. [P 192 C 1] 

Tarakeswar Pal Chowdhury, Rainen- 
dra Nath Ghose and Bireswar Chatterjee 
— for Petitioner. 

Facts. — Certain imputations against 
the Indian widows appeared in an Eng- 



192 Calcutta Hemendra Nath 

)ish daily the '* Statesman ’ on 12th 
August 1927. A petition of complaint 
•was tiled against the editor and printer 
A. H. Watson alleging that the imputa- 
tions were false, malicious, and grossly 
defamatory and had lowered the complain- 
ant’s reputation as he had several rela- 
tions who were widows. The Magistrate 
sue motu dismissed the complaint giving 
reasons therefor. A petition for further 
enquiry into the complaint was dismissed 
by the Sessions Judge, 

The complainant thereupon moved the 
High Court and obtained the present rule 
the sixth ground of which was : 

“ that the learned Magistrate -was wrong in 
law in dismissing the petition of complaint 
without giving an opportunity to the petitioner 
to substantiate the charge by adducing evi- 
dence.” 

Chotzner, J. — We are of opinion after 
hearing the learned vakil for the peti- 
tioner that this rule should be made ab- 
solute on the sixth ground specified in 
the petition. We, therefore, remit the 
case to the learned Magistrate so that the 
petitioner may be given an opportunity 
of proving his case. 

Gregory, J. — I agree. 

M n./r.k. Rule made absolute. 
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Chotzner and Gregory, JJ. 

Hemendra Nath Sen — for Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Kevn. No. 1095 of 1927, De- 
cided on 9th February 1928, from order 
of Dy- Mag., Dinajpore, D/- 22nd August 
1927. 

Criminal P. C., S. 192— A Magistrate to 
whom case is transferred can deal as if he 
had taken cognizance of it. 

A Magistrate to whom a case is transferred 
by the District Magistrate under the provi- 
sions of S. 192 stands in the shoes of the ori- 
ginal Magistrate and he has full authority to 
deal with the case as if h^ himself had'takon 
coguizanco of it. 19® ^ 

Mritunjoy Chattopadhya and Ma- 
nindra Nath Bannerjee No. 2 — for Peti- 
tioner, 

Khundhar — for the Crown. 

Judgment. — This rule was granted 
on the ground that the learned Magis- 
trate, Mr. S. N. Dutt, not having any 
jurisdiction to take cognizance of the 
offence under S. 190 (o), Criminal P. C., 
the proceedings instituted against the 
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petitioner are bad in law and should b® 
quashed. 

There is no dispute about the facts,, 
which are that one Jaduram was 
summoned by Mr. Bhowmic, Deputy 
Magistrate of Dinajur, under S. 420,. 
I. P. C., on the ground that ha in- 
duced the complainant Kali Charan 
Deshi, to pay him Rs. 550 on the false 
representation that money was to be 
paid to the present petitioner, Hemendra 
Nath Sen, a Sub-Inspector of Police, in 
order to secure the release of one Bindha,. 
who had been arrested in connexion with 
an investigation in a case of murder. The 
case was subsequently transferred under 
the orders of this Court by the District- 
Magistrate from the file of Mr. Bhowmio 
to the file of Mr. S. N. Dutt, another 
Deputy Magistrate, for trial. The Ma- 
gistrate after recording the evidence found 
that the case against Jaduram had not 
been substantiated, but that there was a 
strong case against the present petitioner 
aud he, therefore, directed summons to 
issue against him under S. 161 read with 
S. 511, Ss. 347 and 323, I. P. C. Mr. 

Chatterji, who has appeared on behall 
of the petitioner, contends that Mr..Duttr- 
had no authority to issue processes and 
that the only person, who was competent 
to take such action, was Mr. Bhowmic 
before whom the original petition of 
complaint was filed. He further points 
out that the petitioner was examined as 
a witness in the case and he says, on the 
authority of the case of Khudiram. 
Mookerjea v. Empress (1), that the ac* 
tion of the Magistrate was illegal. It 
is contended by Mr. Khundkar on behalf 
of the Crown that the original petition 
of complaint filed by Kali Charan Deshi 
was in itself sufiicient to justify the issue 
of processes against the petitioner and 
that Mr. Dutt, to whom the trial had 
been transferred, stood 'exactly in the 
same position as Mr. Bhowmic, who 
had taken cognizance on the original 
complaint 

In our opinion, this rule should be dis- 
charged. The petition, of Kali Charan 
Deshi makes it perfectly clear that the 
present petitioner was prima facie in- 
strumental for the demand of the bribe- 
If Mr. Bhowmic, who took cognizance of 
the offence, as be did, under S. 190 (ah 
Criminal P. C., had chosen to issue pro- 
cess against the petitioner, no possiblg 

(1) C189C] 1 C. W. N. 105. 
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objection could have been taken. Mr. Dufct 
to whom the case was transferred by the 
District Magistrate under the provision 
of S. 192, Criminal P. C., stood in the 
shoes of Mr. Bhowmic and he had full 
authority to deal with the case as if he 
himself had taken cognizance of it. The 
facts cited in Khudiram*s case to which 
we have referred do not seem to us to 
have any bearing on the present case. 

For these reasons this rule must be 
discharged. 

M.N./R.K. Mule discharged. 
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Costello, J. 

Atarmoni Dasi — Applicant. 
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tabular form required by that rule. In 
Col. 10 the applicant states: 

I, the applicant pray that tbo said anm oi 
Rs. 2,590-5-3 with interest thereon at 0 p "■ 
cent, per annum from the date of the deer.*,- 
till realization and the costs of taking out 
this execution bo realized by attachment aii.l 
sale of the right, title and interest of the jucig- 
meat-debtors to and in tho immovable pro- 
perties specified at the date of tho application 
and paid to him." 

The tabular statement was duly filed 
before the Master under Ch. 6, R. 12, ot 
the Rules of the Court and as the decree 
was more than a year old the matter fell 
to be dealt with under the provisions of 
O. 21. R. 22 and the Master endorsed the 
tabular statement in this way; 

“ Let usual notice issue under 0.21, R. 22 
(a), Civil P. C." 


V. 

Bepin Behari Dhur and others — Oppo- 
site Parties. 

Appln. in execution from the decree, 
D/- 8th May 1916, in Original Suit 
No. 875 of 1904. 

^ (a) Limitation Act, Art. 183 — Filing 
tabular statement under O. 21, R. 11, is 
making application — Court’s order on app- 
lication is not necessary. 

The filing of a tabular statement in ac- 
cordance with O. 21, R. 11, is an application 
to the Court within the meaning of Art. 183 in 
conjunction with S. 3. The making of an 
application does not imply an application on 
which an order has been made: 30 Cal. 979 
and A. I. R. 1925 Cal. 668, Expl. [P 195 C 1] 

(b) Limitation Act, S. 3 — Filing notice of 
motion is making application (Obiter). 

Where an “ application ’’ is to be made to 
the Court within the period of limitation pre- 
scribed by any Act, it is deemed to be made for 
the purposes of limitatiou when the notice of 
motion is first filed in the proper ofdce of the 
Court: In re Gallop and Central Queensland 
Co., Ltd., (1890J 25 Q. B. D. 230; A. I. R. 1924 
Bom. 36; 17 Af. L. J. 2lb, Foil.; 20 CaZ. 899, 
not Foil. [P 194 C 1] 

S. C. Mitter for Kali Charan Dhur — 
for Applicant. 

P, N. Chatterjee for Nobin Chandra 
Dhur — for Opposite Parties. 


Judgment. This is an applicatior 
made by Kali Charan Dhur, one of th( 
defendants in this administration suit 
The decree directed the plaintiffs anc 
the defendants Nobin Chandra Dhur anc 
Susila Sundari Dasi to pay to the appli- 
cant Rs. 2,590-5-3 with interest thereor 
from the date of the decree until realiza- 
tion. Tho application is for the execution 
of that decree under the provisions of 
O. 21, R. 11, Civil P, C. and is in the 
1929 C/25 k 26 


The notice was duly issued and was 
dated 8th May 1928- It is to ba o\->- 
served that the decree was made on 8th 
May 1916 and the notice was dated 8th 
May 1928, that is to say, exactly twelve' 
years after the date of the decree. Under 
S. 12 (l), Limitation Act, in computing, 
the period of Limitation, the day fromt 
which such period is to be reckoned is 
excluded. If therefore it can be said 
that the filing of the tabular statement 
was itself “an application" then the 
application was made just within the 
period of limitation prescribed by Art. 
183, Sch. 1, Limitation Act. 

Section 3, Limtation Act, is first section 
in ‘ Part 2 ” of the Act which “ Part " 
bears the heading “ Limitation of Suits, 
Appeals and Applications," so that there 
are three species of matters which are 
dealt with in the Limitation Act and 
the schedule to that Act. S. 3 reads as 
follows: 

“ Subject to the provisions contained in 
Ss. 4 to 25 every suit instituted, appeal pre- 
ferred, and application made after the period 
of limitation prescribed therefor by the Sch. 1 
shall be dismissed." 

Upon looking at Art. 183 we find that 
that is one of the articles in the divi- 
sion of the schedule which deals with 
“ Applications " and the heading of the 
Col. 1 is “ Description of application,”^ 
that of Col. 2 ‘ Period *of Limita- 

tion ”, and that of Col. 3 “ Time 
from which the period begins to ran.” 
Reading Art. 183 in conjunction with 
S. 3 the provisions of the Statute rela- 
ting to limitation of the kind applicable 
to the present instance may be stated to 
be as follows: 
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Subject to the provisions contained in 
Ss. 4 to 25 every application to enforce 
a judgment, decree or order of any Court 
established by Royal Charter made after 
the period of 12 years shall be dismissed. 

Therefore it is quite obvious that what 
has to be considered is whether or not 
the “ application *’ in the present mat- 
ter was or was not made after the period 
of 12 years from the date of the decree. 

It was argued by Mr. Chatterjee on the 
authority of the cases of Monohar Das 
V. Futteh Chand (l) and Amulya JRatan 
V. Banku Behari (2) that it is not suffi- 
cient merely that an application should 
be made but that some order should be 
made by the Court. In my view these 
decisions do not go so far as to lay down 
the proposition that the article requires 
the making of an order in execution in 
order that the rights of the decree-holder 
should be preserved, except no doubt in 
cases where a question arises as to whe- 
ther or not there has been a rivivor with- 
in the meaning of Cl. 3, Art 183. To 
my mind in order to preserve the rights 
iof the decree-holder it is only necessary 
that he should make an ‘ application ” 
iWithin the prescribed period of 12 years. 
On any other view of the matter the 
result would be to cut down the period 
of limitation actually prescribed by the 
Statute, e g., if the making of an appli- 
cation means the actual hearing of a 
motion by the Court, it follows that the 
actual period of limitation has been cut 
down by the length of time required for 
notice of that motion. There is a deci- 
sion of the Bombay High Court 
Venkapaiya v. Nazerally Tyabally 
(3) that where an “ application ” is to 
be made to the Court within the period 
of limitation prescribed by any Act, it 
is deemed to be made for the purposes 
of limitation when the notice of motion 
is first filed in the proper office of fhe 
Court. In my opinion that is the right 
[view of the matter, although I am aware 
{that there are other decisions of this 
[Court which suggest the contrary. There 
is also a decision of the Madras High 
Court which goes eVen further in that 
it is to the effect that an application to 
the Registrar of the Court is an applica- 
tion within Art. 183 even though the 
affidavits supporting the application are 

( 1 ) tl903l 30 Cal. 979=7 0. W. N. 793. 

(2) A. I. R. 1925 Oal. 668. 

<8) A. I. R* 1924 Bom. 36=47 Bom. 764. 


filed subsequently. The Bombay deci- 
sion was in the main based upon the 
well-known decision of Denman, J., 
In re Gallop and Central Queensland 
Co,, Ltd. (4). The effecl of Denman 
J’s., judgment in that case- reported in 
In re Gallop and Central Queens- 
land Co., Ltd. (4) is that if a notice of 
motion is given before the last day of 
any limited time then the application is 
within the time prescribed. That means 
that wherever there is a limitation of 
time prescribed within which one party 
has to move the Court in any matter in 
order to preserve his rights, he has 
safeguarded his position if in fact he 
gives notice of bis motion within the 
time prescribed, and it is not necessary 
that such motion should actually be heard 
by the Court or even have appeared on 
the list of matters to be heard by the 
Court within the prescribed period. I 
respectfully agree entirely with the de- 
cision of Denman, J., and with the 
decisions reported in Venkapaiya v. 
Nazerally Tyabally (3) and Kuttayan 
Chetty V. Elappa Chetty (5) to which 
I have already referred. 

Neverthless having regard to the de- 
cisions of the Calcutta High Court and 
in particular to the decision of a 
Bench of this Court consisting of Sir 
Comer Petheram, C. J,, and Norris 
and Piggot, JJ., in the case of Khetter 
Mohan Sing v Kassy Nath Sett (6) 
w.ere I called upon to do so I should 
feel myself bound to hold that the mere 
giving of a notice of motion is not of 
itself sufficient to preserve the rights of 
the person giving such notice unless at 
any rate the notice nominated a return 
day which feH within the period of limi- 
tation. I do venture, however, with all 
due deference to express the opinion that 
that decision may not be quite in accor- 
dance with the law in Bngland on 
analogous points. But in any event that 
decision has I think no real bearing on 
the facts of the present case, and none of 
the decisions to which I have been re- 
ferred actually cover the point which I 
have here to decide and for this reason in 
my view all that I have now to decide is 
whether or not Kali Charan Dhur made 
an application to enforce his decree with- 
in 12 years from the date of the decree. 

(4) [1890] 25 Q. B. D. 230=59 Ii. J. Q. 

460= 38 W. R. 621 =621=62 L. T. 834. 

<5) [1907] 17 M. L. J. 215. ' 

(6) [1893] 20 Cal. 899. 
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I have no doubt that the lodging or filing 
;of the tabular statement was in itself 
jthe making of an application to this Court 
jin the person of the Master who is the 
[officer of this Court designated to deal 
with matters of this character. In Col. 
10 of the tabular statement the decree- 
holder in terms says: “I the applicant 

pray ” and so on. To my mind it is 
scarcely arguable otherwise than that 
the tabular statement is in fact a peti- 
tion to this Court for the setting in 
motion of the necessary machinery for 
the execution of the decree. That tabu- 
lar statement on the face of it being 
within time, the Master gave directions 
for notice to be given to the other side 
to show cause why the decree should not 
be executed. Therefore without attempt- 
ing to come to any definite decision as 
to whether, for example, the giving of 
a notice of motion would be sufficient 
irrespective of the hearing of the motion 
to safeguard the rights of the person 
giving such notice of motion, I decide 
that the filing of a tabular-statement in 
accordance with 0.21, E. 11, is an ap 
plication to the Court within the meau- 
ing of Art. 183, Lim. Act, read in 
conjunction with S. 3 of that Act. That 
being so. 1 hold that this application is 
made within time and must accordingly 
ibe dealt with on its merits. 

1 am supported in the view that 1 take 
in this matter hy two unreported deci- 
sions of Pearson, J., one in suit 
No. 610 of 1915 Sashi Moni Daseei v. 
Dhira Moni Dasee and the other is an 
insolvency case In re Chaitan Das 
Sarana. 

M.n./r.n. Objection disallowed. 
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Chotznbr and Gregory, JJ. 

^ Manir Ahamed Chowdhury — Peti- 
'tioner. 
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fication tor placing a |),4rcy on :rial for forg. t y 
and airectod the lower Court to file a com- 
plaint : 

Held : that the only person wlio was com- 
petent to make the complaint was the District 
Judge himself and the order directing the 
lower Court to file the complaint wa^ without 
jurisdiction and must be set aside. [P 10'> C >] 

J . Camell and Satindra Nath Mn- 
kJierjee — for Petitioners. 

Monnier and Probodh Chandra Chat- 
terjee and Nripendra Chandra for 

Opposite Party. 

Judgment.— This rule was grante.l 
on the first ground stated in the petition, 
namely, that the order of the learned 
Judge directing the Subordinate Judge to 
file a complaint against the petitioner is 
illegal and without jurisdiction. The 
proceeding under S. 476, Crimiaal P. C., 
was begun at the instaucaoi the opposite 
party before the Subordinate Judge of 
Chittagong, and the learned Julge was 
invited to formulate a complaint against 
the petitioner under that section. This 
the learned Judge for reasons recorded 
in his judgment refused to do. An ap- 
peal was taken from that decision to the 
Court of the District Judge of Chitta- 
gong and the learned District Judge after 
stating the facts said as follows ; 

“ lu tho circumstaacas, I am of opinion 
that there is sufticient justification for pl.xcing 
the opposite party (that is the present petP 
tioner) on trial for forgery under S. 171, 

I. P. C. The iMagistrato after hearing the 
whole evidence will be in a position to decide 
whether a charge should be framed or not. 
Hence ordered that appeal be allowed. The 
record is returned to the Subordinate Judge 
and he is directed to file a complaint under 
S. 471, I. P. C., or such other sections as he 
thinks fit.'* 

Now the appeal being under S. 476-B,, 
Criminal P. C., the only person who was 
competent to make the complaint was 
the District Judge himself. The order, 
therefore, directing the Subordinate 
Judge to file the complaint was without 
jurisdiction and must, accordingly, be 
set aside. 


V. 


Sogesh Chandra Uoj/— Opposite Party 

1927, Decided 
February 1928. against order ol 

D/. 9th Septem- 

her 1927. 

ef: Criminal P. C., S. 47S-B — AppelUte 
Court must file complaint when appeal is 
allowed and not the lower Court. 

In an appeal ander 8. 47.6-B the District 
sJudge found that there was sufficient justi* 


The rule is, therefore, made absolute 
and the case remanded to the learned 
District Judge to proceed according 
to law. 

M.N./r.K. Case remanded. 
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SCIIRAWARDY AND JACK, JJ. 

Ilarendra Narayaii Chaki — Defea- 
dant I — Petitioner. 

V. 

Secretary , Bar Association, Jamalpur 
— Plaintitt — Opposite Party. 

Civil Rule No. 9o9 of 1928, Decided on 
27tb November 1928. from order of Dist. 
Judge, Mymensingh, D - 26tli May 1928, 
in Misc. Case No. 167 of 1927. 

^ (a) Legal Practitioners Act (amended 
1927), S. 36 — Meeting for considering if a 
person is tout— All members need not be 
present — Resolution by majority of present 
members is sufficient. 

The law doc.s not require that all the mem- 
hors shouM ho present at the meeting but re- 
quires that a meeting of the association should 
be convened for the purpose of considering 
whether a certain person is a tout; and if by a 
majority of the members present at such a 
meeting a resolution is passed, it is sufficient : 
A. I R. 1027 Pat. 282. Dist. [P 196 C 2] 

(b) Legal Practitioners Act, S. 3^ — Busi- 
ness of canvassing and introducing clients to 
lawyer— -Consideration can be presumed. 

It i.s a reasonable and legitimate inference 
of fact that if a man attends Court everyday, 
works after the cases of clients, even pays to 
pleaders and realizes costs and engages plea- 
ders and also realizes their fees, he is not 
rendering gratuitous service such as a casual 
friend or may do. 40 All, 15^, 

Ret. on. CP 197 C 2] 

Sjiresh Chandra Talukdar—iov Peti- 
tioner. 

Surendra Chandra Guha and Nasim 
AH — for Opposite Party. 

Suhrawardy, J. — This rule is directed 
against an order of the District Judge of 
Mymeosingh declaring the petitioner 
Harendra Narayan Chaki, a tout under 
S. 3, Legal Practitioners Act. The point 
taken on his behalf and seriously pressed 
by Mr. Talukdar is that there is no evi- 
dence and that according to the definition 
of “tout” as given in S. 3, the petitioner 
procures, in consideration of any re- 
muneration, moving from any legal prac- 
titioner, the employment of the legal 
practitioner in any legal business ; or who 
proposes to any legal practitioner or to 
any person interested in any legal busi- 
ness to procure, in consideration of any 
remuneration moving from either of them, 
the employment of the legal practitioner 
in such business. 

The matter has come before ns in revi- 
sion and we have to see if the order of 
the Court below ‘is unsupportable there 


being such absence of evidence as to in- 
duce us to hold that the order was passed 
without jurisdiction or with material 
irregularity. 

We have in this case a x’esolution of 
the Jamalpore Bar Association declaring 
the petitioner a tout. Such resolution 
has now been made evidence of general 
repute by the amendment in 1927 of S. 36, 
Legal Practitioners Act. If this resolu- 
tion is good and in conformity with the 
requirements of the law, there is evidence 
in support of the Judge’s order that the 
petitioner is a tout ; but it is argued by 
Mr. Talukdar that the resolution passed 
was not duly passed and cannot be validly 
treated as evidence in the case. The find- 
ings of the Munsiff who originally dealt, 
with the matter and of the learned Dis- 
trict Judge are that a special meeting was 
convened for the purpose of considering 
the matter of the petitioner and out of 
43 members of the association 29 mem- 
bers were present and they passed a re- 
solution declaring the petitioner a tout. 
There does not seem to be any irregularity 
in the proceeding by the Bar Association;, 
but Mr. Talukdar says that the meeting, 
at which such a resolution was passed 
was not one of the entire body of the 
members of the association inasmuoh- 
as only 29 out of 43 members were pre- 
sent at the meeting. The law dosS aot» 
require that all the members should bel 
present at the meeting but requires that 
a meeting of the association should heS 
convened for the purpose of considering 
whether a certain person is a tout : and: 
if by a majority of the members present’ 
at such a meeting a resolution is passed, 
it is to be considered as a resolution of 
an association of persons entitled toi 
practice as legal practitioners in Court. 
The Courts below have also proceeded 
upon certain facts in order to hold that 
the petitioner is a tout within the mean- 
ing of the law. Undoubtedly there is nO’ 
direct evidence to show that the peti- 
tioner received remuneration from any 
legal practitioner. But certain facts were- 
placed before the learned District Judg& 
from which the learned District Judg©^ 
has observed that the irresistible infer- 
ence to be drawn from his admitted con- 
dnet is that he is a tout and received 
remuneration from legal practitioners. In? 
this connexion the learned advocate for 
the petitioner has drawn our attention to> 
the case of Ugan Prasad Pandey v. 
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Emperor (1). In that case the resolution 
of the Bar Committee was held not to 
have been legally passed. In that case 
the Bar Association appointed a small 
committee of seven persons to enquire 
into the matter of the petitioner in that 
case and this small sub-committee held 
that the petitioner was a tout. The 
learned Judges remarked that such a re- 
solution was not a resolution within the 
meaning of the law. I am not called 
upon to consider whether in that case the 
view expressed there is correct but I am 
not prepared to say in this case that the 
view taken by the Judge is wrong. The 
next point upon which the judgment in 
that case proceeded was that there was 
no direct evidence that the petitioner re- 
ceived any remuneration from a legal 
practitioner. The learned Judge who deli- 
vered the judgment had accepted the 
arguments of the counsel for the peti- 
tioner in that case that the mere fact 
that a person makes it his business to 
act as general agent and to find legal 
practitioners for those who want legal 
aid without being bound as clerk or other- 
wise to any one legal practitioner does 
not constitute such person a tout. As a 
bare proposition of law the argument 
looks unassailable. But there may be 
circumstances from which the Court is 
entitled to draw a legal inference. The 
Legal Practitioners Act, as it originally 
stood before its amendment in 1927 made 
it obligatory upon the prosecution to 
prove that the person accused receives 
remuneration from legal practitioners. 
Bven at that time it was held in some 
cases that this proof may be supported 
by circumstances leading to the inference 
that the person accused was in the habit 
of receiving remuneration from legal prac- 
titioners. 

It was held by Walsh, J., in the 
case of Kalka Prasad v. Emperor (2) 
that it is a reasonable and legitimate in- 
ference of fact that if a man is shown to 
spend the greater portion of his working 
hours in canvassing and introducing 
clients to members of the profession, he 
is not rendering gratuitous service such 
as a casual friend or acquaintance may 
do. The learned Judges in Ugan Prasad 
Pandey v. Emperor* s case (1) also did 
t oot lose sight of this principle and ob- 

(1) A. I. R. 1927 Pat. 282=6 Pat. 567 

12 ) [1918] 40 All. 153=44 I. 0. 125=16 A. I/. 

J* To* 
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served wliile remanding the cas© 

...... to the Court below tliat there 

might be evidence on tlie record showing 
that remuneration moved from legal prac- 
titioners, or giving rise to a reasonai)le 
inference that it so moved. It is ordi- 
narily difi&cult for the prosecution by 
evidence of the legal practitioners to provo 
moving of remuneration from them and 
in order to facilitate the proof of such 
conduct on the part of the person accused 
the legislature thought it fit to amend 
S. 36 by making evidence of a general 
repute admissible against the person ajc- 
cused. There can be no doubt that the 
Courts below were within their rights to 
draw legitimate inference from the facts 
before them as to the probability of the 
petitioner receiving remuneration from 
legal praetitioners and this is in accord- 
ance with the definition of ‘proved’ in the 
Evidence Act. 

In the present case the facts, as suc- 
cintly stated by the Munsilf in his judg- 
ment are that it has been admitted and 
proved by the evidence on both sides that 
Harendra Narain Chaki attends Courts 
regularly every day from 11 a. m. to 
6 p. m., looks after cases of clients, even 
pays to pleaders and realizes costs and 
engages pleaders and realizes also fees 
for pleaders. From these facts we can- 
not say that the inference drawn by the 
Courts below was unjustifiable. The re- 
sult is that this rule fails and must be 
discharged. 

Jack, J. — I agree. 

M.n./r.K. Rule discharged. 
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B. B. Ghose and Cammiade, JJ. 

Secy, of State — Defendant — Appellant. 

V. 

Sati Prasad Garga and others — Plain- 
tiffs — Respondents. 

Appeal No. 1471 of 1925, Decided on 
2nd March 1928, from appellate decree of 
Addl. Dist. Judge, Midnapore, D/- 3rd 
April 1925. 

(a) Bengal Cess Act (9 of 1880), S. 4 — 
“Annual value” includes damages for use 
and occupation — Payment under kabuliyat 
for use and occupation is “annual value.” 

The expression “annual value” is so wide as 
even to include damages which the Court 
would allow to the owner of the land against 
third persons for actual use and occupation of 
the laud. Therefore, the payment of jama oa 
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tho basis of kabuliyat by a farmer of a hat 
on account of his occupation of the land on 
w Inch the hats were to be held, and from 
which he was entitled to exclude other per- 
sons. is the 'annual value” which is payalde 
for use and occupation of the land. [P *201 C 1] 

(b) Bengal Csss Act f9 of 1880). S. 6 — Rule 
of ejusdem generis is not applicable to words 
“other immovable property” in S. 6. 

P^r Canimia'Je, •/. — The rule of ejusdem 
generis cannot apply to the words “and other 
immovaijle property” in S. G, because the 
classes of business previously enumerated are 
exhaustive and there is no room for the appli- 
catioi\ of the iul«. [P 201 C 1} 

Surendra XatJi Guha and Nassim Ali 
— for Ap])ellant. 

B. C. flitter and Prohodh Chunder 
Chatterjee — for Respondents. 

B. B. Chose, J — This is an appeal by 
the Secretary of State who was the defen- 
dant in the suit out of which this appeal 
arises against the judgment and decree of 
the Additional District Judge of Midna- 
pore affirming the decision of the Sub- 
ordinate Judge. The suit was for a de- 
claration that the assessment of cesses 
under the Bengal Cess Act on the pro- 
perty of the plaintiffs on the basis of rea- 
lizations on account of hats within the 
estates of the plaintiffs was ultra vires 
and for refund of the amount of cesses 
paid under protest. The learned Judge 
below held that on the authority of cer- 
tain cases decided by this Court the as- 
sessment of cesses on the income derived 
from the liats was ultra vires and made 
a decree in favour of the plaintiffs for 
refund of the monej* paid by the plain- 
tiffs. 

The learned Government Pleader con- 
tends that the decision of the Courts be- 
low is erroneous having regard to the 
terms of the agreement in the kabuliyats 
accepted by the plaintiffs with regard to 
the hats read with the provisions of the 
Cess Act. The relevant portions of the 
Cess Act should be stated in order to ap- 
preciate the contentions of both parties. 
The imposition of cesses is made under 
the provisions of Ss. 5 and 6 of the Act 
which run thus: 

“5. From and after the commencement of 
this Act in any District or part of a District 
all immovable property situated therein . . . . 
shall be liable to the payment of a Road Cess 
and a Pubjio Work Cess. 

6. The Road Cess and the Public Work Cess 
shall be assessed on the annual value of the 
lands and on the annual net profits from 
mines, quarries, tramways, railways and other 
immovable property ascertained respectively as 
in this Act prescribed.” 
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Immovable property is defined in S. ^ 
of the Act, but it is not necessary 
state the definition for the present pur^ 
pose. “Land” means land which is culti^ 
vated, uncultivated or covered with water 
and does not include houses or buildings 
“Tenure” includes every interest in land 
whether rent paying or not, save and ex- 
cept an estate as defined in the Act. The 
definition of “annual value of land” runs, 
thus: 

“Aanual value of any land, estate or tenure- 
means the total revenue or rent which is pay- 
able, or if no revenue or rent is actually pay- 
able would on a reasonable assessment be pay- 
able during the year by all the cultivating 
raiyats of such land, estate or tenure, or by 
other persons in the actual use and occupation, 
thereof.” 

These are all the relevant provisions of 
the Cess Act which we have to consider 
in the present proceeding. 

The contention of the Government 
Pleader is that the property with regard 
to yvhich the assessment is made is 
“laud” within the meaning of the Act. 
It is not disputed that if any interest ia 
“land” was conferred by the agreement 
cesses may be assessed on the income. The 
controversy is with regard to the defini- 
tion of “annual value of land” whether 
the income derived from the hats in this 
case falls within it or not. Before L 
proceed to discuss the several contentions, 
of the parties, it is necessary to refer to 
the cases on which the learned Judge 
below purported to base his conclusion. 

These cases are Umed Rasul v. Anath 
Bandhu (l), the Full Bench case of Secy, 
of State V Karuna Kanta (2), and a case- 
reported in 5 Indian Cases 254. It is 
not necessary to deal with the case of 
Umed Rasul v. Anath Bandhu (l) in de- 
tail as it was a case the sequel of which.. 
gave rise to the Full Bench case of Secy, 
of State V. Karuna Kanta (2). The facts 
of that case were these: There was a 
certain piece of land in the possession of 
occupancy raiyats within an estate. Oa 
that land a mela used to be held for a 
certain number of days in the year when- 
there were no crops standing. The owner 
of the estate granted an ijara to some' 
persons called Fakirs permitting them to' 
hold the mela, and an income was detived 
from the mela. The land was assessed 
with cesses on the basis of the incom^ 
derived from the mela. The own er of 

1) [19013 28 CalT N. 12^ ^ 

2) [1907] 35 Cal. 82=6 C. L. J. 342=11 C.W^ 
N. 1053 (F.B.). 
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the estate had to pay the amount. He 
then brought a suit to recover a share of 
the cesses under S. 41, Cess Act, from the 
Fakirs. That suit gave rise to the case 
of Umed BastU v. Anath Bandhu (1). It 
was held there that the owner of the 
estate was not entitled to. recover cesses 
because the income of the mela was not 
liable to be assessed with cesses. Subse- 
quently, the owner of the estate sued the 
Secretary of State for a declaration that 
cesses were illegally levied and for re- 
covery of the amount paid. That gave 
rise to the Full Bench case reported in 
I. L. R. 35 CaL 82. It was held by the 
majority of the Judges composing the 
Bench that the Fakirs, the ijaradars, 
were mere licensees and had no interest 
in the land, and therefore cesses could 
not be levied on the income derived from 
the mela. It was pointed out that the 
ijaradars were not given and could not be 
given any right to the land on which the 
mela was held. The land was in the oc- 
cupation of occupancy raiyats and the 
mela could only be held on it with the 
leave and license of the occupancy raiyats 
and if they objected the landlords had no 
right to put the ijaradar Fakirs into pos- 
session of the land in question. It was 
therefore held that the ijaradars were 
mere licensees and the money that was 
realized by the zamindars from them 
could not by any means be called rent 
for the use and occupation of the land. 
That is what was decided in that case. 

The case of Suraj Deo Narain v. M.H. 
Mackenzie (3) on which the learned 
Judge lays special stress is also similar 
as regards the facts as there the landlord 
created a moTcrari in favour of a defen- 
dant and also granted the right to the 
wife of that defendant to collect dues for 
hats within the mokrari. That case 
simply followed the case in 28 Calcutta 
637. 

In the Full Bench case ol)S 0 rvations 
were made by some of the Judges as to 
whether the mela or hat is immovable 
property or not. I do not, however, 
think that it would serve any useful pur- 
pose to discuss that question in the pre- 
sent case having regard to the arguments 
addressed to us. The learned Govern- 
ment Pleader did not argue that the as- 
sessment in question could be made on 
the amount realized on account of the 
hats under the last portion of S. 6. Cess 

(8) [1910] 6 1. 0. 254, 


Act, that is to say, as falling within 
other immovable property.” Sir Binode 
on behalf of the respondents argued that 
the expression “other immovable pro- 
perty” must be construeil according 
to the rule of ejusden generis, that is, 
coming after the words mines, quarries, 
tramways and railways it must have a 
similar meaning as those words, and ho 
supports his argument by an observation 
of one of the learned Judges, Mookerjee, J. 
composing the Full Bench at p. 97, Report 
in Indian Laio Reports 35 Calcutta. I 
have considerable doubts whether the ex- 
pression “other immovable property” 
should be construed with reference to bhej 
rule of ejusdera generis, because in my 
judgment there is no connexion between 
mines, tramways and railways, and you 
cannot find any other immovable pro- 
perty similar to mines, quarries, tram- 
ways and i-ailways. To my mind, it 
seems that this expression ‘ other im- 
movable property ’ was used for the 
purpose of bringing into the net any- 
thing that might have been left out by 
the previous portion of the section, that 
is to say, by the words lands, mines, 
quarries, tramway and railways. It is 
nob, however, necessary for me to express 
a definite opinion on the question whether 
a hat is immovable property or not under 
this Act, as I have already said that the 
learned Government Pleader, Mr. Guh(^, 
did not base his argument upon this part 
of S. 6, Cess Act. 

The real question in this case is, as 
stated by both Mr. Guha and Sir Binode, 
whether the grant in this case is mere 
license or a lease of property. It is not 
disputed that if any right to the land was 
granted assessment on the income of the 
hats could be made, but if it is a mere 
license the assessment is illegal. I have 
to refer to two cases cited on behalf of 
the respondents on the strength of w’hich 
it was contended by Sir Binode that we 
should hold that the transaction evidenced 
by the kabuliat which I am presently 
going to mention constituted a mere 
license. The first case that was cited was 
that of Smith v. St. Michael Overseers 
(4). There the owner of a house allowed 
a person to occupy a number of rooms in 
the house on condition of receiving a cer- 
tain amount of money and for which he 
undertook to keep the premises clean, 
light fires and attend to the same by 

. (4) [I860] 3 C. <fc E. 383, 
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providing a trustworthy person to reside 
on the premises to do all these acts. The 
^juestion was whether the owner was lia- 
ble to be rated on the value of the pre- 
mises. It was held that he was. as not- 
withstanding the right given to a third 
person to live in a portion of the house 
he was to be considered as the occupier of 
the whole of the house. That case to my 
mind is of no assistance to us in deciding 
whether the transaction in this case 
should be considered as a license or a 
lease. The same thing may be said about 
the case of Rochdale Canal Co. v. Rrews- 
ter (5). Lord Justice Lindley in his 
judgment stated that the transaction 
pointed to a lease, and Lord Justice Lopes 
thought that it was a license, but all the 
Lord Justices were of opinion that the 
grantor of the right to the third person 
was liable to be rated as the occupier of 
the whole of the premises. These cases 
only illustrate the difficulty under the 
English Law in determining whether a 
particular transaction amounts to a 
mere demise of property or to a license. 

There are cases in the books where 
it has been held that the grant of a 
right to occupy a piece of land for a cer- 
tain number of days in the year for some 
purposes may amount to a lease, and on 
the other hand there are cases where it 
has been held that the right to erect 
stalls and do certain other things upon a 
piece of land is a mere license. I think 
therefore that instead of trying to find 
what this transaction amounts to by 
reference to English cases we should 
look into the document itself in order to 
determine what sort of right was conveyed 
to the grantee. 

This brings me to the kabuliats which 
were accepted by the plaintiffs with refe- 
rence to the hats. One of them has been 
placed before us and we are informed 
that the other kabuliats are in the same 
terms. The relevant portions of the 
kabuhat run thus Kabuliat for a term 
of one year commencing from the month 
of Bhadra ... in respect of hatkars of 
two hats . . . The total area of the site 
lauds of the said two hats being 4 bighas 
5 bis, 1 cottah, bearing a jama of Bs. 252 

1 u 1 - i.’/ execute this miadi 

kabuhat for a term of one year in respect 

of jamas for realization of hatkar to the 
offect following : 


(5; [1894] 2 Q. B. 852 = 64 L. J. Q. B. 37 
59 J, P. 132 = 71 L. T. 243 = 9 R. 680 


‘ Having taken settlement .... of two 
hatkars in respect of all sales of paddy, rio© 
and various other articles that will be effected 
on each hat day at any place comprised with- 
in the boundaries given below and appertain- 
ing to the two hats .... appertaining to 
your touzi .... fche total area of the site 
land of the said two hats being 4 bighas, 1 
cottah, 5 bis (the site lands of such permanent 
shops as there are in respect of which you are 
realizing rents and that of your kutcheri bari, 
etc., that now exists and that may be cons- 
tructed in future which has become your khas 
are excluded therefrom) and remaining in pos- 
session thereof by realizing the hatkar at the 
rate previously approved by you from the ven- 
dors of all sorts of articles at the said two hats 
from the commencement of the current amli 
year in 1318, I execute this kabuliat for a term 
of one year in respect of the hatkar jama. . . . , 
The said two hats shall pass into your khas 
possession from the commencement of the 
year 1319 and you shall grant fresh settle- 
ments thereof. I have and shall have no ob- 
jection thereto. If any police case takes 
place in the two hats abovemeutioned taken 
settlement of by me during the term of my 
settlement I shall forthwith lodge information 
thereof with the local police <and at your office 
and shall have the investigation made and 
shall render proper assistance.” 

Then in the schedule are given the 
boundaries of the site land of fche two 
hafcs, and fchere is another schedule of in- 
stalments for payment of rent. 

The question then arises whether the 
jama payable would be the annual value” 
of any land, estate or tenure. It is not 
necessary, as I have said, in the view I 
take to decide whether a hat is immov- 
able property within the meaning of that 
expression under fche Cess Act. The ques- 
tion here is, was the amount to be paid 
by the person executing fche kabuliat for 
the actual use and occupation of any 
land.” It was contended on behalf of the 
respondents that if no interest in fche 
land was created, although fche expression 
jama, which means rent, is used fche 
money payable would not be rent. That 
may be so, but whafc is fche meaning of 
annual value” of laud according fco fche 
definition in fche Cess Act ? From fche 
words of the definition it seems fco me 
that fche expression means nofc only fche 
rent payable bufc if no rent is actually 
payable then whafc would on reasonable 
assessment be payable by other persons. 

( 1 . e., other than cultivating raiyafcs) in 
he actual use and occupation thereof. 

1 he expression is so wide as even fco in* 
elude damages which the Court would 
allow fco fche owner of the laud against 
ird persons for actual use and occupa- 
tion of fche land. If I am right in that 
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view then we have to see next whether 
the person executing the kabuliat was 
entitled to the use and occupation of the 
land mentioned in the kabuliat. It 
■seems to me that excluding certain site 
lands of permanent shops and the site 
land of the kutcheri bari in existence or 
■which might be constructed in future on 
land which has already become khas of 
the landlord, the rest of the land was 
given possession of to the person execut- 
ing the kabuliat. It may be that this 
possession would be exercised only on the 
^y on which the hat was to be held. 
-Dut still there would be use and occupa- 
tion of the land. Even if I were to accept 
the contention of the respondents that 
the grantee could not exclude the grantor 
from the land on other days or even on 
the days when the hat was to be held 
from going upon the land for realizing 
his rents from the permanent shops or 
going to his kutcheri bari, still the pay- 
ment of the jama was on account of his 
occupation of the land on which the hats 
were to be held, and with regard to the 
portion of the land on which the hats 
were to be held the grantee was entitled 
to exclude other persons. That being so, 
the money that was realizable on the 
basis of the kabuliat is in my view the 
annual value which is payable for use 
and occupation of the land. In my view 
the assessment was not ultra vires. 

The judgment and decree of the lower 
appellate Court cannot, therefore, be sup- 
ported. The plaintiffs’ suit must be dis- 
missed with costs in all Courts. 

Cammiade, J. — -I agree with my 
learned brother that the preferable view 
is that hats are covered by the second 
portion of S. 6, Cess Act. The rule 
of ejusdem generis cannot apply to the 
words and other immovable property” 
in that section, because the classes of 
business previously enumerated are ex- 
haustive and there is no room for the 
application of the rule of ejusdem generis. 
In spite of that I also agree with my 
learned brother that hats may be assessed 
also under the first part of the section. 
The assesses here is the landlord and the 
asse^ment is in respect of the land used 
for the hat and land is immovable pro- 
perty. The only diflaculty that then 
arises is about the way in which the as- 
sessment is to be tnade. In respect of 
properties which are to be assessed on 
the basis of annual value the criterion 
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for assessment is under the definition of 
annual value the amount of rent paid for 
the land or which might he paid for the 
land where rent is not actually assesseil. 
Then arises the difficulty whether rent is 
actually paid or not in respect of this 
land. My personal opinion is that the 
term rent has been used inartistically iu 
the definition of annual value. But oven 
if that were not so, I agree with my 
learned brother that the farmer of the 
hat has sufficient control over the land 
to be said to have an interest in the land 
for which he would pay rent. Under 
these circumstances I hold that the as- 
sessment has been rightly made and that 
the suit should be dismissed as ordered 
by my learned brother. 

m.n./r.k. Appeal allowed, 

* ^ A. I. R. 1929 Calcutta 201 

Mitter, j. 

Bir Bikram Kishore — Plaintiff — Ap- 
pellant. 

v. 

Bajjah and others — Defendants — -Res- 
pondents. 

Appeal No. 127 of 1928, Decided on 
14th December 1928, from decree of 1st 
Sub-Judge, Zillah Tipperah, D/- 30th 
June 1927. 

(a) Bengal Tenancy Act, S. 3 (9) — Parcel 
of land including undivided share is not 
“ bolding.” 

Where a portion of a tenancy includes an 
undivided fractional share in a parcel of land, 
it cannot be regarded as a bolding. [P 202 C 1] 

^ (b) Civil P. C., S. 11 — Applicability — 

Subject-matter not same — Constructive res 
judicata does not apply. 

By a decision under S. 104, Ben. Ton. Act, 
enhancement of rent was made on the ground 
of rise in the value of crops before 1898. In 
the suit under S. 30-B of the Act, enhance- 
ment was sought on the ground of rise in 
value of crops after 1898. The defence opposed 
enhancement on the ground that their jama 
was not a holding. This plea was not heard 
and finally decided in the previous suit. 

Held : that even if the question -might and 
ought to have been made a defence in the for- 
mer proceeding, the matter is not res judicata 
as the subject-matter of the S. 104 proceeding 
is not the same as that of the present suit, and 
the defendants are not barred from raising 
their defence to the claim for enhancement on 
the ground of constructive res judicata : 24 
Oal. 711, Appr. A. I. R. 1925 P, C. 55 ; 29 Cal. 

252 (P.C.), Ref. [P 202 C 2] 

Jogesh Chandra Ray, Ramesh Chan- 
dra Sen, Birendra Chandra Das and 
Santimoy Mazumdar — for Appellant. 
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Judgment —The Maharajah of Tip- 
peraii hroiight the suit in which this ap- 
peal arises for recovery of arrears of rent 
from the defendants for the years 1332 — 
35 T. E. claiming rents at the rate of 
Rs. s 9. He also prayed for enhancement 
of rent on tiie ground of the rise in the 
price of staple food crops under the provi- 
sion of S. 30 (h), Bengal Tenancy Act. 

One of the defences to the claim for 
enhancement was that as the lands of the 
tenancy consisted of undivided share the 
defendants could not be regarded as ten- 
ants of a holding within the meaning of 
S. 30-B, Bengal Tenancy Act and as such 
the rent could not be enhanced under the 
provisions thereof. 

The Munsif decreed the claim for arre" 
ars of rent hut dismissed the claim for 


enhancement on the ground that one of 
the lands comprising the jama is held in 
undivided shave hy defendants and their 
cosharers. The plaintiff contended that 
it was not open to the defendants to raise 
the contention that the jama was not a 
bolding hy reason of a previous decision 
in a proceeding under S. 104, Ben. Ten. 
Act, as it stood before its amendment in 
the year 1893. This contention of the 
plaintiff was negatived by the Munsiff. 

On appeal the Subordinate Judge has 
afi&rmed the decision of the Munsif and 
has dismissed the claim for enhancement. 

In this second appeal by the Maharaja 
it is argued that as the arable lands of 
the tenancy were not held in undivided 
shares the tenancy must be regarded as a 
holding and it is quite immaterial if the 
homestead land of the tenancy is held in 
undivided shares I do not think that it 
13 possible to disregard the fact that a 
portion of the tenancy includes anundivi- 
^J'®'°tional share in a parcel of land 
and, therefore, it could not be regarded as 
a holding, within the meaning of S 3 
Cl. 9, Ben. Ten. Act. S. 30-B authorizes 

^ holding to enhance rent. 
The present case is governed by the de- 
cision in the case of Binayak Das v. 
oomtmiddi fl) where it was said that 
where the land was held by a raiyat 
consisting of entire parcels of agricultural 
land and an undivided share of a parcel of 
homestead land it was not a holding and 
a suit for enhancement of rent under S.30 

of the Act, did not lie in respect of such 

undivided share. It was next argued that 
Courts below have clearly erred in 

(1) [1920} 2ToTwrN.T62^^i;or^^ — 


law in not holding that the previous de- 
cision under S. 104, Ben. Ten. Act, ope- 
rated as res judicata and barred the con- 
tention of the defendants that their jama 
was not a holding. By the previous de- 
cision it is true, enhancement under 
S. 30 (b) was allowed and fair and equit- 
able rent was assessed aftei keeping in 
view the principles laid down in S. 30 (b) 
of the Act. S. 104 of the old Chap. 10, 
ran as follows : 

“ In any case under S. 104, sub-S. 2, Cl. (d), 

(1) the officer shall settle a fair and equitable 
rent in respect of the land held by the tenant. 
In settling rents under this section the officer 
shall presume until the contrary is proved 
that the existing rent is fair and equitable and 
shall have regard to the rules laid down in 
this Act for guidance of the civil Court in in- 
creasing or reducing rents as the case may 
be.” 

The effect of the provisions of S. 104 
and S. 107 of the Act, is to give the deci- 
sion of the Settlement Officer the force of 
a decree and the matters determined by 
that decision could only be reopened on 
an appeal to the Special Judge. When 
that decision becomes, final, question deci- 
ded in that suit could not be reopened: see 
Durga Churn Law v. Hateen Mandal 

(2) . The question as to whether rent 
could be enhanced under S. 30-B because 
the jama is not holding was not heard and 
finally decided in that suit, and even if 
the question might and ought to have 
been made a defence in the former pro- 
ceeding the matter is not res judicata as 
the subject-matter of the 104 proceeding 
is not the same as that of the present 
suit. The present suit is for enhance- 
ment of rent on the ground qf rise of sta- 
ple food crops long after the institution 
of the 104 proceeding and the ground on 
which the present suit is based is diffe- 
rent from the ground of the proceeding 
under S. 104 as the 104 proceeding was 
based on the rise of price of the staple 
food crops for a period prior to 1898. In 
this connexion the following observations 
of Bauerjee, J. in the case of Kailash v. 
Barada (3), are instructive : 

It is only where the subjeot*matter of the 
two suits is the same that the matter oan be 
said to have been heard and finally decided 
within the meaning of S. 13 of the Code even 
though the matter was never raised in issue ; 
but it is very difficult to hold that a matter 
whioh was never raised in issue, actually in 
the former suit and which is raised in defence 
in & sQbsoqaeut suit in whioh tho subjoot* 
matter i6 different from |hat of the former suit 

(2) U902] 29 Cal. 252=6 O. W. N. 288. 

(3) [1897] 24 Cal. 711=1 O. W. N. 565. 
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shaU neverthelosa by virtue of Expl. 2. 3. 13 ; 
be deemed to have beeu not onlv matter 
directly and substantially in issue but matter 
which has been heard and finally decided.*’ 

Although these ohservatious of Mr. 
Justice Banerji have been commented on 
by their Lordships of the Judicial Com- 
mittee of the Privy Council in the case of 
Fateh Singh v. Jagannath (3), their 
Lordships point out that in the actual 
decision there is no conflict witli esta- 
blished authorities. 

For the reasons given above I think the 
lower Courts have held rightly that the 
defendants are not barred from raising 
their defence to the claim for enhance- 
ment on the ground of constructive res 
judicata. The appeal fails and must be 
dismissed but without costs as the res- 
pondents have not appeared. 

M.~K /r.k. Appeal dismissed . 

(3) A. I. R. 1925 P,C7 55=47 All. 158=27 
O. C. 334=52 I. A. 100 (P.C.). 
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Rankin, C. J. and Buckland, J. 

Jabbar Ali and a^iother — Accused — 
Appellants. 


. ■ that tho docuiU'Mit was filed in a 

jud^icial proceeding so a.s to attract, provisions 
of S. 470. (^P 201 C 1 } 

(d) Penal Code, S. 471 — Convicted for 
having used forged document and 7 for 
haying abetted it““Four years rigorous im- 
prisonment for S and 24 years for J' was not 
severe. 


S was convicted under S. 471 for having 
used a forged docinnont and P for having al)et- 
ted the same ; S was .sontonced to 4 vears and 
P to 2.4 years rigorous imprisoi\nient. 

Held : that the sentence was not severe. 

• [P 204 C 1. 2] 

Jahnabi Ch. Das Gupta and Jogesh 
Chandr Saha — for Appellants. 

D. N. Bhattacharjee — for the Crown. 

Rankin, C. J. — In this case the two 
appellants have been convicted unani- 
mously by a jury, appellant I having 
been convicted under S. 471, 1. P. C., that 
is, of an offence of dishonestly and fraudu- 
lently using a document which he knows 
to be a forged document. .Appellant 2 has 
been convicted of abetment of that offence. 
The first has been sentenced to four years' 
rigorous imprisonment and the second to 
2^^ years. It appears that there was a 
third accused who had been acquitted and 
that a rent suit had been brought against 
accused 2 and this accused 3 in the 



Emperor — Opposite Party. 

Criminal Appeal No. 669 of 1928, Deci. 
ded on 19th December 1928. 

^ (a) Criminal P. C., S. 476 — Order of com- 
plaint under S. 476 not appealed againat — 
Legality of complaint cannot be questioned 
before Magistrate. 


A person who has not appealed against an 
order resulting in a complaint under S. 476, 
cannot argue before the Magistrate whether 
the complaint is a good complaint or made by 
a proper officer or so forth. [P 204 C l'] 


^ (h) Penal Code, S. 471— Witness filir 
document to assist defence uses documei 
within S. 471. 

Where the accused, who was a witness i 
the suit, from some interest in, or desire l 
assist, the defence, filed certain document f< 
the purposes of the suit in advance of a trial 

Held : that he “used” the document withi 
the meaning of S. 471. The wider tho defin 
tion of the word “use” in S. 471 the better, f 
the use has to be fraudulent; 35 Cal. 820. Ref 
A. I. R. 1924 Cal. 718, Rel. on. [P 204 C ] 

Ji'fc) Criminal P. C., S. 476 — Forge 
documeni filed in Court — Court havin 

rSrst** return plaint to be filed i 

another Court — Document is still filed i 
judicial proceeding. 

A forged document was filed in support < 

which the suR wa 
filed had only the power to return tho plair 
to be presented in another Court 


Court of the Second Munsif at Comilla. 
Accused 1 by some procedure which I 
am not familiar with, was a witness in 
that case and in advance of that trial he 
filed a kabiiliat which has been found to 
be a forged document. It is a document 
which purports to show that the defen- 
dant did not hold under the plaintiff but 
under somebody else. The plaint was 
returned for presentation before another 
Munsif as it was a Small Cause Court 
case and, therefore, it was sent to the 7tb 
Munsif who tried the suit and dismissed 
it. At the trial the kabuliat was not used 
in evidence. Some time later on the 
application of the unsuccessful plaintiff 
the Second Munsif before whom the docu- 
ment had been filed made a complaint 
under S. 476 against these two appellants 
and the third accused who has been 
acquitted. 

In this appeal various points have been 
taken by way of objection to the convic- 
tion. First of all, it is said that although 
there is an appeal against every order 
made under S. 476 which results in a 
complaint it is open to the person com- 
plained against not to exercise his right 
of appeal at all and to argue before a 
Magistrate or a Sessions Judge whether 
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the complaint is a good complaint or 
made by a proper officer or so forth. In 
my opinion this contention cannot be too 
formally rejected. What the Criminal 
Procedure Code requires is that certain 
proceedings shall not be instituted unless 
there is a complaint. Whether there is 
a complaint or there is no complaint in 
my judgment is a question which can only 
be agitated in the manner provided. 

The second question is whether this 
document as it was not given in' evidence 
can be srid to have been used by 
appellant 1 at all. It is said that it was 
filed as a document in the list of docu- 
ments filed by this accused. Reliance has 
been placed on the case of Amhica Prosad 
Singh V. Emperor (1). We find, however, 
another case in Emperor v. Bansi Sheikh 
(2) in which that case has been dis- 
approved of as regards certain particulars. 
It is pointed out there that if a person 
puts forward a document as supporting 
his claim in any matter, whether that 
document is acted upon by the Court or 
used in evidence is immaterial for the 
purpose of constituting use of the docu- 
ment by the party within the meaning of 
|S. 471, I. P. C. In this case the matter 
rests wholly on this that from some 
interest in or desire to assist the defence 
;the accused filed a document for the pur- 
iposes of the suit in advance of a trial. 
|That in my judgment is using a document. 

^^"^ider the definition of the word 
’ use” the better as the use has to be 
fraudulent. 

The next question is whether it was 
open to the appellant to contend that aS 
jthe Second Munsif had only the power of 
Teturning the plaint to the plaintiff for 
jits presentation before the 7th Munsif, 
the proceeding before him was not a judi- 
cial proceeding. There are two answers: 
one is that it was a judicial proceeding, 
and the second is that it does not matter 
whether this was a judicial proceeding or 
not at the present stage of the case. 

On the question of sentence no doubt 
it is true that people are very free in 
executing or putting forward forged 
kabuliats and it may be that appellant 1 
was somewhat astounded when he dis- 
covered that he was sentenced to 4 years* 
rigorous imprisonment. In my judgment 
4 years’ rigorous imprisonment imposed 

(1) [19081 35 Cal. 820. 

(2) A. I. R. 1924 Cal. 718=51 Cal. 469. 
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on this appellant is not at all heavy con*j 
sidering the nature of his offence. 

So too appellant 2 may have been 
astonished to find a sentence of 
years’ rigorous imprisonment imposed 
upon him because he told somebody to 
file the document. However, these cases 
should be severely dealt with so that it 
may be a lesson to other persons who try 
to file documents of that character and in 
my judgment the sentence imposed on 
this appellant is not at all severe. This 
appeal is dismissed. The appellants who 
are on bail must surrender to their bail 
and serve the remaining portions of their 
sentences. 

Buckland, J. — I agree. 

Appeal dismissed. 
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Mukerji and Jack, JJ. 

Kasim Ali {Molla) — Complainant — 
Petitioner. 

v. 

Mahammad Tafazzal Hossain and 
others — Accused — Opposite Party. 

Criminal Revn. No. 904 of 1928, Deci- 
ded on 13th December 1928, against order 
of Addl. Dist. Magistrate, Dacca, D/- 
23rd June 1928. 

(a) Criminal P. C., Ss. 182 and 438— DU- 
trict Magistrate moved against — Order 
under S, 182 on the ground that Court out- 
side district had jurisdiction is deemed to 
act under S. 438. 

Where the District Magistrate is moved 
against any order of a Magistrate under S. 182 
and the contention is that a Oonrt altogether 
outside the district has jurisdiction to try the 
case, the District Magistrate deals with the 
matter only in his revisional powers. 

, , [P 205 C2] 

(b) Criminal P. C.. S. 438— District Magis- 
sitting in revision — Defence case made 

out — He cannot quash proceeding but ought 
to make reference to Hii^h Court. 

Where the District Magistrate deals with a 
matter in the exercise of his revisional powers 
he cannot, under the law, quash the proceed- 
ings, but if he thinks the contention of the 
defence to be made out, the only course open 
to him is to make a reference to the High 
Court for final order. [P 205 0 2] 

(c) Criminal P. C.. S. 438— District Magis- 
trate sitting in revision must give notice t® 
oppqsite side. 

Where the contention on behalf of the de- 
fence is that a Court altogether outside the 
dUtiict had jurisdiction to try the case, the 
district Magistrate sitting in revision, must 
give notice to the complainant and bring on 
record all the materials which both the 
parties may desire to adduce, before he arrives 
at a proper conclusion. [P 205 0 21. 
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Mrityunjay Chattopadhya and Sack- 
tndra Nath Bayierji^iov Petitioner, 

Asitaranjan Ghosh — for Opposite 
Party. 

Judgment. — This rule relates to a 
case which arose out of an occurrence 
which , according to the police report and 
the case for the prosecution, took place 
in a certain Char called Char Gobindopur 
in the Sub-Division of Manickgunge in 
the District of Dacca. According to the 
defence the place of the alleged occurrence 
lies in Agsiraulia which, the defence al- 
leged, is within the District of Pabna. 
On the case being started in the Court of 
the Sub-Divisional Officer of Manick- 
gunge an objection was taken on behalf 
of the defence to the jurisdiction of that 
Court, The learned Sub-Divisional Magis- 
trate being of opinion that there was con- 
siderable uncertainty as to the local area 
where the alleged offence was committed 
made an order under S. 182 (1), Criminal 
P. C., that the trial of the case be held at 
Manickgunge. The accused thereupon 
moved the Additional District Magistrate 
of Dacca who asked for a report from the 
Sub-Divisional Officer of Serajgunge 
within the District of Pabna as to whe- 
ther the place of occurrence, of which 
a description was supplied to him, 
lay within the District of Pabna or with- 
in the District of Dacca. The Sub-Divi- 
sional Officer of Serajgunge thereupon 
sent a report to the Additional District 
Magistrate of Dacca in which he stated 
tiiat his Khas Mahal Officer knew the 
place of occurrence well and that Agsi- 
mulia Gap Part 3 was within the Mir- 
kutia group of khas mahal and also within 
the Serajgunge sub-division. Reading 

the learned Additional Dis- 
trict Magistrate of Dacca passed the fol- 
lowing order in this case: 

no circumstances that I have 

report and 6nd 

gunst Ind th!“n- f Manick- 

rule // 

perused 

of^ooTtlrnn °° are 

opinion that the order complained of 

thA least to three objections. In 
first place it is apparent that the 


Kasimali V. Md. Tapazzal Hossain 


Calcutta 205 


. . District Magistrate 

was acting under his rovisionul powers, 
rlo application for transfer of the case 
could possibly have been entertainable hv 
him by reason of the fact that wliat was 
urged on behalf of the defence was that 
a Court_ altogether outside the district 

had jurisdiction to deal with it. [f the 

learned Additional District Magistrate 

was dealing with the matter in the exer- 
cise of his revisional powers he could not 
have under the law quashed the proceed- 
ings but if he agreed with the contention 
urged on behalf of the defence the only 
course open to him was to make a refer-i 
ence to this Court so that this Court' 
might pass final orders in the matter.! 
Nextly It appears that in dealing with 
this matter the learned Additional District 
Magistrate did not give any notice to the 
complainant and in point of fact the com-, 
plainant was not heard against the con-' 
tention that was urged on behalf of the' 
defence. Lastly the learned Additional 
District Magistrate did not come to any 
proper finding of his own on the question 
of the local jurisdiction of the Court at 
Manickgunge but acted upon the report 
made by the Sub-Divisional Magistrate 
of Serajgunge whose report again was 
based upon some information supplied to 
that officer by some Khas Mahal Officer 
under him. We are of opinion that in 
order to arrive at a proper conclusion on 
the question of jurisdiction it would be 
necessary for the learned Additional Dis- 
trict Magistrate to give notice to the 
complainant and to bring on the record 
such materials as both the parties may 
desire to adduce in connexion with this 
question, aud then if he comes to the 
conclusion that conteution urged on be-' 
half of the defence has been made out, to' 
make a reference to this Court for passing' 
such orders. 

In dealing with this matter the learned 
Additional District Magistrate will have 
to consider also the provisions of S. 182, 
Criminal P. C,, under which tlie learned 
trial Court appears to have acted. The 
rule is made absolute in the terras indi- 
cated above. The order of the learned 
Additional District Magistrate com- 
plained of in the rule is set aside and the 
case sent back to him to he dealt with in 
accordance with the observations made 5 
above. 

S.N./R K. Rule made absolute. 
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Mitter, J. 

Safar Chandra Pal Choxcdlutry — 
Plaintiff — Appellant. 

V. 

Jatindra Nath Das and others — Deien- 
dants — Respondents. 

Appeal No. 190 of 1928, Decided on 
29th November 1928, from appellate 
decree of Sub-Judge, Nswiia, D/- 15th 
June 1927. 

(a) Bengal "‘Tenancy Act, S. 153 — Utband* 
tenancy — Court deciding rate of rent or 
whether rent is payable — Appeal lies. 

Even if a tenancy is an utbandi tenancy, 
still if the Court has decided what is the rate 
of rent which is payable, or whether the rent 
is payable in respect of certain lands, appeal 
can lie against the decision. [ P 206 C 2] 

(b) Bengal Tenancy Act, S. 80 (a) and (b) 
— Utbandi character of tenures continues 
until order under S. 80 (a) is passed, not- 
withstanding acquisition of occupancy right 
before such order. 

Irrespective of the question whether occu- 
pancy rights have or have not been acquired, 
the utbandi character of tenures continues 
until order under S. 180 (a) determining the 
annual rental with respect to those tenures, 
has been passed. C P 206 C 2] 

(c) Bengal Tenancy Act (as amended in’ 
1923), S. 180 (a) and (b)— Addition of S. 180 
(a) and (b) under Amendment Act does not 
interfere with arrangement or custom pre- 
viously existing. 

Addition of S. 180 (a) and (b) under the 
Amendment Act (10 of 1923) does not interfere 
with any previous arrangement or custom 
that might have regulated the rights as bet- 
ween the landlords and tenants. [ P 207 C 1] 

Radhikaranjan Guha — for Appellants. 

Biresxcar Bagchi^ Panchanan Ghose 
and Sitangshxi Bhusan Bose — for Res- 
pondents. 

Judgment. — This is an appeal by the 
plaintiffs landlords and arises out of a 
suit for arrears of rent on utbandi basis. 
The defence of the tenants in substance 
was that some of the lands were patit or 
khicha or asha lands during the period 
in suit, that no rent was payable for 
patit lands and that the rate of rent for 
khicha lands was 8 annas and for asha 
lands 6 pies per bigha. The Court of 
first instance held that the plaintiffs had 
failed to establish that defendants were 
liable to pay rent for lauds kept patit. 
The lower appellate Court agreed with 
the Munsiff. 

A second appeal has been taken to this 
Court by the plaintiffs landlords and the 
main contention before me has been that 


even if it were held that some lands re- 
mained patit or khicha or asha during 
the years under claim the plaintiffs are 
yet entitled to full rate in respect of 
those lands inasmuch as the tenants have 
acquired a right of occupancy therein. 
It is to be noticed that this grounds on 
which the plaintiffs sought to recover full 
rates of rent does not find place in the 
plaint. It is true that the question was 
raised in the course of argument in the 
Court of first instance. 

A preliminary objection has been 
taken by the learned advocate for ‘the 
respondents to the hearing of this appeal 
and it is contended that as the tenancy 
is an utbandi tenancy the provisions of 
S. 153, Ben Ten. Act did not apply to 
such a case and that an appeal is not al- 
lowed by the proviso to S. 153 as it can- 
not be said that there is any decision on 
any question of amount of rent annually 
payable. It is not disputed that the 
word “rent” under the Bengal Tenancy 
Act includes money as well as paddy rent 
and although the rent may vary still the 
Court has determined what is the rate of 
rent which is payable or as to whether 
the rent is payable in respect of certain 
classes of land or not. I do not think 
there is any substance in the preliminary 
objection. 

With regard to the contention of the 
appellants that the tenants are liable to 
pay full rent as they have acquired 
rights of occupancy, in my judgment, 
S. 180 (a) (b), Ben. Ten. Act, affords a 
complete answer. It is not disputed that 
in this case no order has been made yet 
under S. 180 (a) determining a uniform 
annual rental for any land of the tenancy 
and S. 180 (b) provides that it is only 
when such an order is made that such 
lands in respect of which an order has 
been made shall cease to be held as 
utbandi lands with effect from the date 
from which new rent takes effect and the 
tenant shall hold them as occupancy 
raiyats from the date of the order. It is 
said on behalf of the respondents that it 
is open to the landlord to make an appli- 
cation . under S. 180 (a), 01. (2). I think 
the view taken by the lower appellate 
Court as to the effect of S- 180 (a) is 
right and that the utbandi conditious of; 
the tenures still continue irrespective of 
whether occupancy right has or has not 
been acquired in this tenancy. It also 
appears from .the deposition of plaintiff’«»l: 
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gomasta, his witness No. 2, that no rent 
is payable for patit lands in the mouza 
irrespective of the time such lands are in 
possession of the tenants. It also ap- 
pears from the evidence of plaintiff’s wit- 
ness No. 1 that the tenants never paid 
rent for the patit land before the settle- 
ment operation. The learned advocate 
for the respondents supports the judg- 
ment of the Court below also on the 
ground that there is a custom not to pay 
rent for patit lands as has been deposed 
to by the plaintiff’s own witnesses and 
that irrespective of the time of the occu- 
pation of the lands by the tenant. S. 108 
(a) and (b) have been added to the Bengal 
Tenancy Act by the Utbandi Amendment 
Act 10 of 1923. I do not think that the 
effect of the amendment is to interfere 
with any previous arrangement or custom 
that might have regulated the rights as 
between the landlord and the tenant. It 
is argued on behalf of the appellants that 
there would be considerable hardship if 
the landlord is not to get fair and equita- 
ble rent in respect of all lands although 
the defendants have acquired rights of 
occupancy in these utbandi lands having 
regard to the provisions of S. 24, Ben. 
Ten. Act. It is contended, on the other- 
hand, that ordinarily with regard to these 
Utbandi tenancies the rates are very 
high. In this connexion reference is 
made by the learned advocate for the 
respondents to a case in 3 W. U. Act 10 
159 to show that in the district from 
which this case comes utbandi tenancies 
are granted at pretty high rates. I am 
not, however, concerned with the ques- 
tion as to whether the construction that 
has been put by the Courts below on 
1 . operates harshly on the 

plaintiffs landlords. The rights of the 
have to be regulated by the law 
although it may operate harshly on one 
party or another. I think the Courts 
below have taken a right view. The ap- 
peal accordingly fails and must be dis- 
missed with Costs. 

s.n./r.k. Appeal dismissed. 
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Pearson, J. 

Mohun Lai Kundu—^l&intiS, 

V. 

Nanibala Dabee and Defendants. 

Original Civil Suit No- 2696 of 1925, 
Decided on 30 March 1928. 
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Calcutta High Court Rules. Chap. 27 — Sale 
held under S. 27 — Attachment subsisting 

prior to mortgage suit-Purchaser in execu 
tionof mortgage decree knowing of such at- 
tachment only after purchase-Purchaser can 

C., O. 21. R 91 

Where a sale is hold under Ch. 27 and nor 
under Oivil P. C if there i. a„ attach„,e.U 
subsisting from before a mortgage suit the 
purchaser in execution of decree obtained in 
such suit IS entitled to reject the title, have 
the sale set aside and have his deposit returned 
If the fact of attachment is disclosed to him 

o [P 209 Cl] 

5. Al. Bose— for Plaintiff. 

P. N. Chatterjee for Defendants. 

Judgment. The applicant is the pur- 
chaser of certain property at a Registrar’s 
sale, and seeks to have the sale set aside 
and the deposit refunded. 

The property in question is No. 48/5, 
Bo^ram Dey Street. This was purchased 
in September 1912 in the name of one 
Nanibala Dabi, the wife of Mani Haidar. 
On 22ad May 1922 Mani Haidar and 
Nanibala borrowed moneys from plain- 
tiff on mortgage of the property. On 
10th June 1923 Mani borrowed certain 
money from one Durlava Sett upon a pro- 
missory note. This debt was assigned 
by Durlava, Sett to one Satya Sriraani 
who obtained a decree against Mani 
Haidar on 28th August 1924 in suit No. 
2106 of 1924. On Sth September 1924 
Satya Srimani in execution obtained an 
order for attachment of this property and 
on 11th September 1924 the Sheriff’ at- 
tached the property. On Sth Nov. 1924 
Nanibala instituted claim proceedings. 

On 16th November 1925 the plaintiff 
filed a suit on the mortgage. 

On 12th January 1926 Nanibala's claim 
was dismissed. The preliminary decree 
in the mortgage suit was on 22nd March 
1926 and the final decree on 27th July 
1927. The property was sold to the ap- 
plicant on 18th February 1928 at the Re- 
gistrar’s sale for Rs. 16,600. 

After the purchase an abstract of title 
was submitted, and requisitions on title 
were sent to plaintiff’s attorney, when the 
claim proce^ings and attachment came 
to light. It appeared that the attachment 
was prior to the institution of the mort- 
gage suit but the plaintiff in the mort- 
gage suit had no knowledge of it and the 
attaching creditor was not made a party, 
although under S. 91. T, P. Act, he is en- 
titled to redeem, and under O. 34, R. 1 all 
persons having an interest in the right of 
redemption must be joined as parties. 
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Consequently it is said that the title is 
bad and the purchaser entitled to reject it, 
because the attaching creditor can at any 
time come in and redeem. To this it is 
said that the only reason for setting aside 
a sale under O. 21, R. 91 of the Code is 
that the judgment'debtor had no saleable 
interest in the property, and that O. 34, 
R. 1 is subject to the other provisions of 
the Civil Procedure Code including those 
that a suit is not to be dismissed because 
of a nonjoinder of parties : see Har Chan- 
dra V. Malimed (l). To which is added 
the argument that he is a bona fide pur- 
chaser and cannot be disturbed, so that 
he has suffered no prejudice: Rewa Mathon 
V. Ram Kishen (2). 

The sale, however, was held not under 
the Civil Procedure Code but under Ch, 
27 of the Rules and the conditions of sale 
framed thereunder. These are the condi- 
tions under which the purchase was made 
and the purchaser is entitled to refuse if 
he,is not given a clear title. If there is an 
attachment subsisting from before suit 
giving the creditor a right of redemption, 
which fact is only disclosed after pur- 
chase, I think the purchaser is entitled 
to reject the title and have the sale set 
aside and his deposit returned. I make 
the order in terms of the summons. 

S.N./r.K . Order acco rdingly . 

(1) A. I. R. 1921 Cal. 554. 

(2) tl887] 14 Cal. 18=13 1. A. 106-=^^ Sar. 746 
(P.C.). 
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Lort-Willtams, J. 

Osman Jamal k Sons Ltd. — Plaintiff. 

v. 

Gopal Purshottam — Defendant. 

Original Civil Suit No. 1310 of 1927, 
Decided on 19th July 1928. 

Sfs (a) Contract Act, S. 125 — Promisee in 
contract of indemnity becoming bankrupt — 
Trustee in bankruptcy can recover^ from 
promisor— Sum recovered, to be applied to 
discharge claim agreed to be indemnified — 
Provincial Insolvency Act (1920) S. 61. 

B has a claim upon A, but in respect of that 
claim, A has a right to be indemnified by C. 
A goes bankrupt. A*s trustee in bankruptcy 
can force C to pay the amount of the claim to 
him bnt the sum recovered by virtue of the 
indemnity must be applied exclusively in pay* 
ing that debt against which the debtor was 
entitled to be indemnified. {English Cases 
diseussed, [P 208 C 2 ; P 209 C 1] 

B. K. Ghos and B. N. Ghosh — for 
Plaintiff. 

S. N. Banerji (Jr.) and J. C. Hazra — 
lor Defendant. 


Judgment. — In this case the plaintiff 
company is in liquidation and is repre- 
sented by the Official Liquidator. By 
a contract made in July 1925 it was- 
agreed inter alia that the plaintiff com^ 
pany should act as commission agents 
for the defendant firm in the purchase^ 
and sale of hessian and gunnies and that 
the defendant firm would indemnify the^ 
plaintiff company against all losses in 
respect of such transactions. Pursuant 
thereto, on or about the 2nd December 
1925, the plaintiff company purchased 
certain hessian from one Maliram Ramji* 
das, which the defendant firm failed to- 
pay for or take delivery of, with the 
result that the goods were resold by the 
vendor at less than the contract price, 
and he has claimed the balance from the 
plaintiff company. Consequently the 
plaintiffs now seek to recover this sum 
from the defendants under the aforesaid 
indemnity, in addition to a further sum 
for commission which otherwise they 
would have received. The defendants 
contend, firstly, that the plaintiffs have 
never become liable to the vendor, be- 
cause they acted only as agents for dis- 
closed principals, namely, the defendant 
firm, and therefore no right to indemnity 
has arisen- This argument seems to- 
rest upon a misapprehension of fact- 
The plaintiffs purchased through a broker 
as principals' and not as agents which 
becomes evident upon perusal of tha 
bought and sold notes. Consequently 
they are liable to the vendor for breach 
of the contract of sale. 

Secondly, the defendants contend that 
inasmuch as it is admitted that tha 
plaintiffs have not actually made any 
payment to the vendor in respect of their 
liability to him, they are not at present 
entitled to any sum on account of tha 
aforesaid right of indemnity. In sup- 
port of this coutention their learned 
counsel has referred to the case of In re 
Richardson. In re Richardson, Ex parte- 
the Governors of St. Thomas’s Hospital 
(l) and especially to the observations- 
therein of Fletcher Moulton, L. J. at 
p. 712 as follows : 

“ Suppose A has a olaim upon B, but in res-^i 
pect of that claim, B has a right of indem*|J 
nity from C. B goes bankrupt. Is Bs* ■ 

tee in bankruptcy in a position in which hC' 
can force C to pay the amount of the claiin to 
him and then can use the money so o btained 

(1) [19H] 2 K. B. 705=80 L. J. K. B. 1932=^ 
18 Manson. 327=105 L. T. 226. 
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for distribution amongst tha creditors gene* 
rally whereas he only pays a dividend upon 
the claim which A has against the bankrupt ? 

If you seek guidance in the matter from 
common law, there is no doubt whatever that 
It went on this principle. It would not help 
a man to make a profit out of what was 
merely an indemnity. If, for insta 
was bound to pay a sum to A and C was bound 
toindemnifyB, which is the case before us 
then B could not sue C unless he could aver 
payment to A," 

But the learned Lord Justice was 
there expounding the doctrine of the 
common law, which he recognized was 
different to the rule in equity. More- 
over in that case the right of indemnity 
did not arise from contract but from a 
trust and the learned Judge goes on to 
say at p. 714: 

It would not be right for a trustee to ob- 
tain money from this right to be indemnified 
against payments made to the head creditor 

when he not only has not made those pay- 
ments but comes here to say that he does not 

intend so to do. Therefore I come to the con* 
elusion that, as a general principle, an indem- 
nity like this can be used by the trustee only 

for the purpose of bringing about payment to 

the head creditor of the claim against which 
he IS indemnified.” 

These distinctions were drawn also by 

Cozens-Hardy, M. R. at p. 709, where 
he says 

In the first place this is not the case of a 
contractual right of indemnity. It is merely 
an equitable right which every trustee Las to 
be indemnified by his cestui quo trust. It is 
a right which the common law would not in 
any way have recognized. Equity ha.s always 
taken a wider and more liberal view of these 
rights of indemnity than the old Common 
Law Courts did. It is settled at common law 
that, given a contract of indemnity, no action 
could be maintained until actual loss had 
been incurred. The common law view was 
first pay and then come to the Court under 

your agreement to indemnify. In equity that 

was not the view taken. Equity has always 
recognized the existence of a larger and wider 
nght in the person entitled to indemnity. 
Ho was entitled, in a Court of Equity, if ho 
was a surety whose liability to pay had be- 
come absolute to maintain an action against 

order^f u obtain an 

Off the creditor and 
surety. Another way in which the 

the Court 

a part to a fund to be set 

So liability as and when it 

Equitv^ifc in the view of the Court of 

entitlJd L necessary for the person 

Purther, Backley, L. J, says at p. 715 * 
1929 C/27 & 28 


Indemnity is not uocessarilv civon bv re- 
fwTlf*' paynnnu. Indemintv requires 

that the party to be imlcmn i ri<.M ^hali never bo 
calJod upon to pax* ** 

case (1) it was held 
that the sum recovered by virtue of the 

indemnity must be applied exclusively 
in paying that debt against which the 
debtor was entitled to be indemnified. 
Ihe reason given for this by Buckley, 
L. J was that if such sum were-distri- 
buted among the creditors generally, the 
creditor whose claim the debtor was in- 
demnihed against would only get a divi- 
dend and would have the. right to a 
further dividend if further assets came 
in, against this claim, the debtor would 
have no right of indemnity left, and, 
therefore, his indemnity against such 
creditor would not be complete, as it had 
been intended to be. And the Master of 
the Rolls at p. 711 says as follows : 

“The respondent-says: ” This right to an in- 

bankrupt as trustee had 
against his cestui que trust is property which 
vests m me as his trustee in bankruptcy, and 
^ bound to apply that like all'other 

assets of the bankrupt for the benefit of all 
the creditors.” But is that quite so ? I 
cannot think It is. If and when be pays the 
amount of the debt he will have a right to 
treat the money, which he can then sue for 
trom the person who is bound to indemnify, 
as part of the estate, but unless and until bo 
pays I fail to see how it can bo in accordance 
with justice and common fairness that bo 
should be allowed to augment the estate of the 
bankrupt in a way which results in this, that 

the greater the liability the greater will be 

the advantage to the estate. ” 

In my opinion, however, a sounder 
reason appears in tha next paragraph 
vjz : 

“T^e trustee cannot bo allowed to say: “I 
will take the money recovered under my right 
M indemnity against the claim of St. Thomas’s 
Hospital and will apply it, not towards satis- 
fying the claim of the hospital in the wav 
which the indemnity implies, but as part of 
the general assets, and I will give no effect 
whatever to the indemnity except so far as the 
hospital come in and prove for their claim in 
the bankruptcy. ” To allow that would be to 
allow a trustee to make a profit out of bis 
position as trustee. ” 

This case of Bichardson (l)and especi- 
ally the observations of Fletcher Moulton, 

L. J. were adversely criticized by 
Scrutton, J. in the Liverpool Mortgage 
Insurance Co’s case (2), which I will 
deal with hereafter. 

In Lacey v. Hill (3) Sir George 
J es sel M, R. said : 

(2) fl9l4] 2 Ch. 617^84 L. J. Ch. 1=80 
T. L. R. 616=58 S. J. 704=111 L. T. 817, 

(8) [1874J 18 Eq. 182 (191). 
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L'lst of all it is said this is a liability as 
distinguished from an actual payment.'and 
that the agent br person entitled to be indem- 
nified has no remedy. Whatever may be 
the Case at law (as to which I sav nothing, 
because it is not necessary), it is qiiite plahi 
that in this Court any one having a right to 
be indemnified has a right to have a sufficient 
sum set apart for that indemnity. It is not 
very material to consider whether he is enti- 
tled to have that sum paid to him, or whe- 
ther it must be paid direct over to the cre- 
ditor. If the creditor is not a party, I believe 
that It has been decided that the party seeking 

indemnity may bo entitled to have the money 
paid over to him. ” 

And in British Union and National 
Insurance Co. v. (4), Pickford, 

L J. siys : 

It has boon stated in several cases that at 
common law an indemnity is confined to pro- 
tecting the indemnified against actual loss 
and not against liability, for example , /h 
i cr/iiHs (5) though this was doubted by 
Scrutton. J. in In re Laio Guarantee Trusit 
Accident Society (2) on the authority of 
Mhdoun v.Inrjamelh (G) However this may 
be, the indemnity is not so confined in enuitv 

{see Tjaccy v. Hill (3) and the two cases above 
mentioned), and in equity the indemnified 
may call upon the indornnificr to pay the debt 

either to him or to the principal creditor be- 
fore having paid himself, and if paid to him 
tlie indemnifier has no concern with what bo 
does with the money. ” 

And Warrington, L. J. at p. 486 says * 

Moreover, I think this decision follows 
mgically on the manner in which Courts of 
Equity had given effect to contracts of in- 
demnity. In many cases they had ordered 
the ind^emnifier to pay the debt against 
which the indemnity had been given though 
nothing had been paid by the person indemni- 
ned. Lruse v, Paine (7) is an example. Money 
has even been ordered to bo paid by the in- 
demuifier to the indemnified himself in respect 
of moneys for which he was liable but which 
he had not paid. Evans v. Wood (8) is an 
example and shows that Sir George Jessel, M. 
K. was not mistaken in saying, as he did in 
Lacey v. Hill (3) that if the creditor is not a 
party, I believe that it has been decided that 
the party seeking indemnity may be entitled 
to have the money paid over to him.' The 
more recent cases of In re Richardson (1) and 
In re, Law Guarantee Trust and Accident 
Society (2) are in accordance with this view.” 

In In re Law Guarantee Trust and 
Accident Society, Ltd. Liverpool Mort- 
gage Insurnce Co's, case (2), Buckley, h J 
says : 

"The equitable doctrine is that the party to 
be indemnified can call party bound 

(4) [1916] 2 Ch. 476 U81)=85 Tj 6h 

(5) [1898] 2 Ch. 182. 

(6) [1880] 5 Ex. D. 280=43 L. T 424 

(7) a869] 4 Oh. 441=38 L. J. Ch. 225 
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to indemnify him specifically to perform his 
obligation, and to pay him the full amount 
which the creditor is entitled to receive, and 
that whether having received it he applies it 
in payment of that creditor or not is a matter 
with which the party giving the indemnity is 
not concerned. In such a case the party in- 
demnified is entitled to receive 2 O 5 . in the 
poun^d, and, having got it, to deal with it as 
ne thinks proper. The case is otherwise where 
the party giving the indemnity is concerned 
wit h the application of the money which he 

I^i' re, Richardson 
[ij. iho wife who was bound to indemnify 
was there concerned in seeing that the money 
which she paid went to the lessor so as to 
relieve the property of which she was bene- 
ficial owner from the consequences of non- 
payment of rent and damages for breach of 
covenant. In Cruse v. Paine (7) the stock 
jobbers were interested in seeing that the 
amount which they provided was applied in dis- 
charging the calls upon the shares. In In re 
Perkins (b) the executors of assignee No. 2 
were interested in the application of that 
which they had to pay in discharging the 
obligations under the lease. But hero the 
company are not interested in the question 
whether the amount which they pay does or 
does not go to the debenture-holders. The 
case is that which is put in Carr v. Rob‘'rts (9) 
where both Littledale. J. and Patteson, J. at 
the conclusion of their judgments point out 
that it is the duty of the defendant to. pay the 
whole amount, and it makes no difference 
whether it is applied in discharge of the debt, 
or whether the plaintiff, bsving recovered it’ 
does not make a proper use of it.” * 

And Kennedy, G. J., says at p. 638 : 

"There appears to me to be authority for 
holding- that, in the view of a Court of Equity 
to indemnify does not merely mean to re- 
imburse in respect of moneys paid, but (in 
accordance with its derivation) to save from 
loss in respect of the liability against which 
the indemnity has been given. See Wright J 
in Wolmershausen v. GuUxck (10), citing Lor*d 
Lmdley’s work on Partnership, 5th Edition 
pp. 374, 375. As Neville, J., points out in the’ 
course of his judgment in this case Liverpool 
Mortgage Insurance Co's, case ( 11 ) if it be 
held that payment is a condition precedent to 
recovery, the contract may be of little value 
to the person to be indemnified, who may be 
unable to meet the claim in the first instance.” 

And again, at p. 639 : 

‘This being that which may be called the 
normal position, is it altered by the fact of the 
insolvency and liquidation of the society ? It 
IS contended on behalf of the company that it 
IS , that, inasmuch as the debenture-holders 
will not be able to enforce against the society 
payment in. full of the amount due to them 
from the sooiety, but only payment of a divi-^ 
dond upon their proof in the liquidation for 

J ut company, so far as the in- 

debtedness to the debenture-holders as distinct 
from costs and expenses is concerned, will 

“ (9) [1833] 5 B<fcAd. 78. 

( 10 ) [1893] 2 Ch, 514, 527, 528=68 L..T. 753 
=3R.610. 

:(11) [1913] 2 Ch. 612. 
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tf t oiv^ n 1 obligaiioa fco th -3 sociofcv 

Th?s ot thao divideod. 

c»S9 in In re 

|7dd//s^o;je M^artnc Insurance Co. (12), but ic 
do>,s aot appgar to have been argued by coun- 

loarnadSudge I do 
deats^T^n,^^^ fcha^rospoii- 

InnBoXni » coutraoc 

ot insurance or re-iusurauca, or, I will add of 

ludemnity, deals with that sum is in ceiie’ral 

and apart from special considerations n^o co - 

con?ra 4 ^ ^'^'’'7 fulfilment of his 

contract, has made tne payment to him ” 

^Again afc p. 640 : 

0333 1 ,!®^^/?“!^’’ ^“ conclusion, to refer to the 

Neviiil ( 1 ), which my brother 

v^IaL k authority for the 

view which he has taken of the present cas-. 

iL?^nA«^'° "'C c^u decide the pre"- 

sont question in favour of the society without 

differing from the decision of the Court of 

ppeal, in that case. The circumstances were 

SDon*w^ ^?K riglit of iudemuitv, 

action in 

folnf the husband's landlord ware 

joint plaintiffs was not a contractual right 

re^lLffT ®^"‘ta^lc obligation arising from the 
relation of cestui que trust and trustee which 

he d hv husband ; and it was 

held b> the Court of appeal that the husband’s 
trustee in bankruptcy could avail himself of 
the husbands right of indemnity only for the 
purpose of passing on the monov, which his 

compromise in the action, 

to the landlord, his co-plaintiff, who was the 
principal (or ultimate) creditor. To hold other- 
wise, said the Master of the Rolls, would b-^ to 
allow a trustee to make a profit out of his posi- 
tion as trustee. In the present case the right 
to payment upon which the society is insisting 
depends upon an express contract, wheth<»r of 
msurauce or re-insurance, for the payment in 
a certain event of a sum of money. The de- 
benture-holders are not patties to these pro- 
ceedings. There is no bond of connexion 
between the company and the debenturo- 
nolders. The company has no sort of interest 
n seeing how the money due from the com- 
pany to the societj is applied by the society." 

Aad Lord Justice Scruttoa at p. 650 
eavs : 

4edsron®’i himself bound by the 

that fbAo • Richardson (1). to hold 

recoveVfrom the 

icmnan^ 5 ^ ^Pca the insurance 
The^laUAr° debenture-holders. 

aummons Thff °"8!nal 

were Richardson ( 1 ), 

Cfft oxpUiaed in oZrnZ 
/ t. Ihomas a Hoapttal r. Richardson (1). 
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a; the.; z 

- u.. i;u,„ .“f 


ficd by the wifA f\? Muioimii- 

bow the landlords b id ^lnv‘' *h7ec'rel ina 

:f - a-: -J':-!-, 

arose who was to hav' the £ V>n rf 

for the general body o'f cTodto^' or rh. T'y 
lords .against whose claim the husband wV\o 
bamd.muihed andthe Court of appall 

the money to the landlo-ds Bn^ rh > ar 

of fhe Kolls seated that it tts aot' M 
acoatractuai right of indemaitv” bat of th 

b^ mdemnifijd by his cestui que trust " TJm 

ral etatemeats as to the eommoa ]a>v right of 
indemnity, they were not* as I rda.d • 

sioa, aeoessary for if aad’ H I u^tetaad the 

decisioQ of the Court of appeal in i?w ^ 
lufiantellsKO), were contrary to 
law rules therein laid S^wm A 4 

In.jat?iells (G) A agreed for valuable consider’ 
ation to pay the trade debts of B ■ h*' did n^r 

doso. aadfi was forced iato liqafdation bv 
his trade creditors, whose proof for t 1750 
admitted. The trustee of /d su4 4 for 
ages, and it was replied tliif- n- rr “am- 

would only have to pay a nominal d^ivtden'd 

Huddleston B agreed 
with this contention, but the Court of aDD^t? 


(i2) [1892T2Chr423^6rT“TTr‘~^;^rir 

Asp. M. C. 167=.0 t! 


reversed him. They Teid^thaT the “i„sX:!! 
If solvent would have recovered the fJjS 
amount, whether it was s contract to in 

demuify or pay was immaterial, and that f hc 

trustee could recover what the bankrupt could 
If solvent, have recovered, without recarT 

fu'^po^ts^fhe 

Now the present case seems to me to 
fall iQ the category of those in which tho 
party giving the indemnity is conctnid 
with the application of the money which 
he pays. The defendants may be liable 
as undisclosed principals, and it would be 
a most unjust result if after paying the 
full amount claimed in this case, of which 
sum the vendor would receive only a 
dividend, they were called upon to pay a 
further sum to tho vendor, to make up 
the balance due on the contract made bv 
their agent on their behalf. ^ 

Therefore there will be a decree in 
favour of the plaintiff company for fcw“ 
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suras of Rs. 7,175-8-6 and Rs. 224-4*0 and 
costs with a direction that the sum of 
Rs. 7,175-8-6 be paid by the Official 
Liquidator to Maliram Ramjidas in settle- 
ment of his claim. 

R-K. Suit decreed. 
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Full Bench 

Rankin, C. J., Bqckland and 

Mukerji, JJ. 

In the matter of — Turner Morrison & 
Co. Ltd. 

Reference under Income-tax Act, Deci- 
ded on 16th May 1928. 

s}** lncome*tax Act, S. 4 (3) (7) — Compen- 
sation for abrupt loss of office as managing 
agents is “receipt arising from business’’ 
and liable to levy of income-tax. 

The assessee company were the managing 
agents of another coiapany, which, by reason 
of the resolution to wind up, paid money to the 
assessee company as compensation for -their 
loss of office as managing agents of the com- 
pany. 

Held: that the compensation, thus given, 
•was “receipt arising from business” and was 
not exempted from income-tax. [P 213 C 2] 

Rankin, C. J. — In this case, the Com- 
missioner of Income-tax. Bengal, has 
stated to this Court for its opinion the 
question whether a certain sum, Rs. 2i 
lakhs, received by the assessees is exempt 
from taxation under S. 4, sub-S. 3, Cl. 7, 
Income-tax Act, 1922. The sum in ques- 
tion is a sum which was voted to the 
assessees by the shareholders of a com- 
pany called the Cossipur Sugar works 
Ltd. It appears that that company was 
passing a resolution for voluntary wind- 
ing up. A firm which had previously 
carried on the business now carried on by 
the assessees had been nominated by the 
Articles of Association of this company 
as their Managing Agents. No time was 
fixed throughout which they were to be 
the Managing Agents and no remunera- 
tion was settled for the office; but in 
point of fact, the firm and afterwards the 
company, namely, the present assessees 
acted as the Managing Agents and during 
certain years which are mentioned in the 
letter of Reference, received about half a 
lakh of rupees annually for their trouble. 
Now the business was coming to an end. 
The Cossipur Sugar works Ltd. was being 
wound up and the Resolution passed by 
the share holders was that an amount of 


24 lakhs of rupees was to be paid to- 
Messrs, Turner Morrison and Co. Ltd. 
as compensation for their loss of 
office as Managing Agents of the com- 
pany. 

The question which we have to decide is 
whether or not that sum which was paid 
to the assessees is a receipt not being a. 
receipt arising from business of the exer- 
cise of a profession, vocation or occupa- 
tion, which is of a casual and non-recur- 
ring nature and is not by way of addition 
to the remuneration of an employee.. 
The Commissioner of Income-tax is of 
opinion that it cannot be predicated that 
it was not a receipt arising from busi- 
ness. I am of the same opinion. 

We are dealing here with two com- 
panies, It is quite true that the 'as- 
sessee company was a shareholder^ of the- 
Cossipur ‘Sugar Works Ltd. One com- 
pany was not only making a large pay- 
ment to the other company but stated 
that the reason of it was “as compensa- 
tion for their loss of office as Managing. 
Agents.” We are not, therefore, consi- 
dering a personal gift to a friend, and cases 
of that class may be put on one side. 

It has been contended before us that, 
in view of the fact that the Managing 
Agency of the Cossipur Sugar Works Ltd. 
came to an end by reason of the resolu- 
tion to wind up, the payment of compen- 
sation for the loss of office cannot be a 
payment or receipt arising from business. 
Now, that contention has been urged upon 
us mainly on the basis of certain English 
cases which are addressed to a very diffe- 
rent state of the law. The problem be- 
fore the English Courts in the cases which 
have been cited before us was whether or 
not the payment in question was a per- 
quisite of an office or employment. The 
schme of the Indian Act is different. S. 4 
sets out, in the first place, certain forma 
of income which are not to be exposed to* 
income-tax at all ; and it is in that con- 
nexion that Cl. (7), sub-S. (3), is enac- 
ted. When we come to the subsequent 
section, we find that these sections begin- 
ning with S. 6 deal with incomes under 
certain heads specified by the statute. 

S. 6 lays down these heads and the fol- 
lowing sections deal with each of those 
six heads. When we come to S. 10 we 
find that tax is payable under the head of 
“business” in respect of the profits or 
gains of any business carried on by the 
assessee; and S. 12 which deals with the 
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residuary heading other sources” is ex- 
pressed in this way; the tax shall be pay- 
able in respect of 

‘‘income, profits and gains of ever}* kind and 
from evsry source to which this Act applies (if 

heads)°”*^^^^ any of the preceding 


If, therefore, a payment comes under 
^1* (7), Sub-S. (3), S. 4, it is not 

<5overed by S. 12 at all. In my judgment 
we have to take the words of Cl. (7) by 
themselves. We are not concerned for 
this purpose with the wording of S 10. 
We are vitally concerned with the word- 
ing of Cl. (7) of'the third subsection of 
S' ^Vhether or not an amount is pro- 
fit or gain of any business is one question; 
whether it is a receipt arising from 
business” is another question. We are 
•concerned with the latter. 


Now the English cases go not upon 
a,ny similar test. They go upon the ques- 
tion whether a certain receipt is a per- 
•quisite of an office. If it is not a perqui- 
site of an office or a profit of business or 
tride, then it is not taxable. Consequen- 
tly, the class of cases, known as ‘Easter 
offering’ cases, e. g., Herbert v. Mequade 
{1} and Turner Cuxson (2), are not, in 
the least, in point. In one case, it was 
held that the person got the money be- 
cause he was the parson, therefore, it was 
a perquisite of the ofiice. In the'? other 
case, it was held that, although the - . . 
curate would not have got the money un- 
less he had been the curate of the parish, 
still he got it as a testimonial for his 
work and not because he was curate. In 
the same way, in the case of Cowan v. 
Seymour (3) the question was whether or 
uot the voluntary payment accrued to the 
person by reason of his office. That was 
the case of a person who had acted as the 
•secretary of a company. He was given 

called a testimonial. In view 
of the fact that it was a testimonial, it 
was h^d that it was not a perquisite of 
the .office which had come to an end. 

feimilar considerations were canvassed in 

® [Seymour v. Reed {4)] 


^ ^ n B. 884=1 

692=8®L ^ 

(2) [1888] 22 g. B. D. 150=58 L J O B 13 
=58 J. B. 148=37 W. B. 254^6^0 L. “ 

t«20] 1 K B 500=89 L. J, K. B. 459= 

S. J. 259=122 L. T 

<4) [1927] A. C. 554. 


In re (FB) (Rankin, C. ,1.) Calcutta 213 

and in the Jockey’s case [Win<t v 
O connel (5).] 

Now, in the case before us, we are not 
considering whether Messrs. Tui-nor 
Morrison and Co. Ltd. receiveil this 
sum of money as a perquisite of an 
office. We are enquiring whetlier they 
received this sum of money as a receipt 
arising from business. They are a corn' 
pany that have several — it may he many 
— managing agencies. This is found as a 
fact by the Commissioner of Income-tax. 
They were given this sura of money be- 
cause, without notice to them, in the 
middle of the year, one of their managing 
agencies was being brought to a close. In 
these circumstances, it was thought right 
to give them this moment by way of 
compensation for their sudden dismissal. 
In my judgment, it is impossible to say^ 
that the receipt is not a receipt arising' 
from business and that is the statutory 
test which in this • country has to be ap- 
plied. It was not contended before the 
Commissioner that this case, if it did not 
come under S. 10, would not apart from 
this exemption clause, be hit by S. 12. 
We are not concerned, therefore, to find 
yea or nay whether Rowlatt, J.’s view is 
right or not in tlie case of Seymour v. 
Reed i. e., whether the payment for the 
loss of the managing agency would be a 
profit of the business. If it does not 
come under S. 10, then it comes under 
S. 12 And the observation in the Cricke- 
ter's case that such .windfall as was there 
before the house was not income does 
not avail in this case. There is no doubt 
upon the Indian Act that the payment in 
the present case is income within the 
meaning of S. 12 unless it is saved by S. 4 
(3) (7J. 

In these circumstances, it seems to me 
that the Cpmmissioner of Income-tax was 
right in deciding that the exemption 
relied on was of no use for the assessees 
and that income-tax was rightly asses- 
sed. 

Costs must be paid by the assessees. 
Buckland, J. — I agree. 

Mukerji, J. — I agree. 

S.L./r.K. Reference answered 

against assessees. 


I 


(5) H.927J Irish Rep. 34. 
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Full Bench 

Rankin, C. J., Suheawardy and 

Graham, JJ. 

Brojo Gopal Boy Burman — Defendant 
— Appellant. 

V, 

Artiar Chandra Bhattachorya and 
oiker.s— Plaintiffs — Respondents. 


Letters Patent Appeal Xo. 1 of 1028, 
and Civil Rule No. 904-(S) of 1927, De- 
cided on I8th April 1928, from order of 
C. C. Giioso, J., D - 2nd December 1927. 

ta) Limitation Act. S. 3— Appellant pro- 
ceeding with diligence— Statutory period 
lapsing — No right accrues in favour of res- 
pondent. 


It appears to be the intention of the Limi- 
tation Act that whore an appellant has pro- 
coodcd with due diligence, no right shall 
accrue to tlie respondent by reason merely of 
the lapse of tlio statutory period. fP 210 C 1] 

(b) Letters Patent (Calcutta) Cl 15 

Order admitting appeal under S. 5. Limita- 
tion Act, after lapse of statutory period is 
not judgment within meaning of Cl. (15). 

The m-'ro circumstance that an order puts in 
peril the finality of a decision given in a per- 
son’s favour, does not of itself make that order 
a judgment within the meaning of Cl. 15, Let- 
ters Patent. A decision under S. 5, Limitation 
Act admitting an appeal after the period of 
limitation prescribed merely declares that an 
appeal IS entortainable. It is not a “ judg- 
niont ” and no appeal lies against it under 
Cl. 15 : 33 Cal. 1323 : 43 Cal. 857 : AJ.li. 1924 
Bom. 399 ; A.l.R. 1922 Cal. 407 ; 9 Cal. 482 
(P.C.) and A.l.R. 1017 P.C. 179, Ref. [P 216 C 2] 


Upendra Kumar Boy — for Appellant. 
Satindra Bath Bay Chowdhry — for 
Respondents. 


Rankin, C. J. — In this case a second 
appeal was presented out of time and the 
appellants (respondents before us) ob- 
tained a rule calling upon their opponents 
to show cause why the appeal should not 
be registered though filed out of time. 
The case made was that there had been a 


miscalculation of the time by the vakil 
acting in the matter of the presentation 
of the second appeal and that, in the cir- 
cumstances, this amounted to a sufficient 


cause within the meaning of S. 5, Limi- 
tation Act. The rule came on forbearing 
before C. C. Ghose, J., and Buckland, J., 
who differed in opinion. Buckland, J., 
would have discharged the rule but C. C.* 
Ghose, J., being the senior Judge, made 
the rule absolute and permitted the 
appeal to be filed and registered. Prom 
-this order an appeal has been taken under 
Cl. 15, Letters Patent, and at the hearing 


before us the competence of this appeal 
has been objected to on the ground that 
tlie decision of C. C. Ghose, J,, was not a 
judgment within the meaning of that 
clause. 

An opinion lias been judicially expres- 
sed to the effect that the term “judg- 
ment includes any decision or deter- 
mination affecting the rights or interests 
of any suitor or applicant and that it is 
imiiossible to prescribe any limits to the- 
right of appeal founded upon the nature- 
of the order or decree appealed from; per 
Bittleston, J., in De Souza v- Coles (l).- 
In this Court, however, the contrary 
view has been well-settled. The well- 
known definition of Couch, C. J., defines 
judgment as a decision which affects the- 
merits of the question between the par- 
ties by determining some right or liabi- 
lity; The Justices of the Peace for Calcutta 
v. Oriental Gas Co. (2) ; but in more than 
one recent case it has been stated that 
this definition is not exhaustrve. 

The correct technical use of the word 
judgment ’ as distinct from ‘ order ’ was- 
considered in England in the case of 
Ex parte Chinery\Z), and Onslow v. Com- 
missioners of Inland Bevenue (4). Ac- 
cording to these decisions a judgment is a 
decision obtained in an action and every 
other decision is an order. These cases 
were referred to with approval by the 
Judicial Committee and applied to the 
construction of the Letters Patent of the 
Bombay High Court in Tata Iron and 
Steel Co. V. Chief Bevenue Authority (5). 

In view of the use of the word ‘ order ' 
in Cl. 15, of our Letters Patent as they 
now stand, it may be doubted whether- 
for the present purpose the correct techni- 
cal use of the word * judgment ' in Eng- 
land is a safe guide to the meaning of the 
clause. It was apparently upon some 
such principle, however, that the case of 
Gobinda Lai Das v. Shiba Das Chat- 
ter jee (6), was decided. In that case the 
senior Judge of a Division Bench had re- 
fused to extend the time for presenting: 
an appeal under S. 5, Limitation Act, and 
it w as held upon Letters Patent Appeal 

(1) L1S6S] 3 M.H.C. 334. 

(2) 11872] 8 B.L.R. 433=17 W.R, 364. 

(3) [1884] 12 Q.B.D. 342=53 L.J.Ch. 662=1 
Morrell. 31=32 W.R. 469=50 L.T. 342. 

(4) [1890] 25 Q.B.D. 465=59 L.J.Q.B, 556=33' 
W.R. 728-63 L.T, 513. 

(5) A.l.R. 1923 P.C. 148=47 Bom. 724=50 
I*A. 212 (P C ) 

(6) [1906] 33 Cal. 1323=3 C.L.J, 545=10 
W.N. 986. 
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that no appeal lay from this refusal. Tho 
reasoning was : 

It may no doubt bo said that an order which 
terminates a proceeding is'a judgment within 
the meaning of Cl. 15. but it must be a oro- 
ceeding, as wo understand it. in the course of 
a suit or in relation thereto and in which some 
question or other as to the right or liability of 
any party is raised, and not a proceeding in 

which has already come to 
a termination by tho operation of law or other- 
wise. ” 


This view was objected to by IMookerjee, 
J., in Mathura Suiidciri Dasi v. Haraii 
Chandra Saha (7), as going beyond the 
definition of the term judgment ’ given 
by Couch, C. J., in Nagindas Motilal v. 
Nilaji Moroba Naik (8), the High Court 
of Bombay dissented from the reasoning 
in Gobinda s case, holding that an appeal 
lay under the Letters Patent from a re- 
fusal to extend time under Cl. 5, Limi- 
tation Act. There is much force in the 
objections which have been taken to the 
decision in Gobinda' s case and were tho 
order appealed against before us an order 
refusing to extend time, and thereby put- 
ting an end to the litigation between 
these parties, we might well have thought 
it necessary to refer the question of the 
correctness of that decision to a Full 
Bench. 

The cases which bear upon the compe- 
tence of an appeal under Cl. 15, Letters 
Patent, from a decision under S. 5, Limi- 
tation Act, admitting an appeal after the 
period of limitation prescribed require, 
in my opinion, to be separated from cases 
which proceed upon the footing that the 
decision appealed from has put an end to 
the litigation. Even within this limited 
range, however, it cannot be said with 
confidence that the decided cases are uni- 
form or consistent. While it has been 
held in Mathura Sundari Dasi v. Haran 
Chandra Saha (7), that an order made 
under O. 9, R. 9, Civil P. C. refusing to 
restore a suit after it had been dismissed 
for default under R 8 of the same order 
18 a judgment within the meaning of 01. 15, 

it has also been held 
m Mah^aj Kishore Khanna v. Rirau 
Shashi Vast (9) thaJ; no appeal lies from 
an order made under R. 9 setting aside a 
dismissal and restoring a suit. Again, 
while under O. 43. R. 1 (k), Civil P. c! 
an appeal is expressly gWeu from an order 

0:1^^43=311:0: 


under U. 9, O. 22 ndusing to set asido 
the abatement of a suit, it has lieen held 
(Sarat Chandra Sarkar v. Maibar Slone 
and Lime Co., Ltd.) (10), that an onh-r 
setting aside tlie abatement of a suit is a 
judgment under Cl. 15. Letters Pateni . 
This decision followed an unreported cise 
Padmabati y. Tulsi (U), where Vrood- 
rotle, J., laid stress upon the circumstance- 
that under R. 9 of O. 22, 

“ whore a suit abates .... no fr^^sh suit 
shall be brought on the same cause of action ” 
and said 

the appellant has acquired thereby a right 
which the order made bv Chaudhurv, J. 
interfered with. There is thorefo're in niv 
opinion an appeal. ” 

Of cases decided by the Judicial Com- 
mittee there appear to be two. Tho first 
is Hurrish Chunder Choudhry v. Kali 
Sundari Debi (12). Pontifex, J., had re- 
fused to transmit a certain order in Council 
to the appropriate Court for execution, 
holding that the applicants must be left 
to a regular suit to enforce their claim 
thereunder. Their Lordships agreed that 
the learned Judge had in fact exercised a 
judicial discretion and had come to a deci- 
sion of great importance which, if it re- 
mained, would entirely conclude any rights 
of Kali Sunderi to an execution in the 
suit. They held tliercfore that it was a 

judgment within tho meaning of Cl. 15. In 

Krishnasayni Pamhondar v. Pixmasami 
Chettiar (13), an appeal had been admit- 
ted out of time l>y tho ex-parte order of a 
single Judge. When the appeal came on 
for hearing before a Division Bench in 
the presence of tho respondent it was held 
that the delay should not have been ex- 
cused and the appeal was dismissed upon 
that ground. On appeal to the Privy 
Council it was contended that the Divi- 
sion Bench had no jurisdiction to over- 
ride the order made extending the time 
under S. 5, Limitation Act. Sir Lawrence 
Jenkins delivering the judgment of the 
Board said in Krishnasami Panikondar 
V. Ramasami Chettiar (13) at p. 41G [of 
41 Mad.]-: 

Rut this order of admission was made not 
only in the absence of Ramasami Chettiar, the 
contending respondent, but without notice to 
him. And yet in terms it purported to deprive 
him of a valuable right, for it put iu peril the 

(10> A.I.R. 192^Cal. 335=49 Cal. 62. ^ 

• (11) Appeal No. 16 of 1918, decided on 18tb 
June 1918. 

(12) [1882] 9 Cal. 482=10 I.A. 4=12 C.L.R, 
511=4 Sar. 407 (P.C.). 

.’(13) A. I. R. 1917 P. C. 179=41 Mad. 412 = 

45 I. A. 25 (P.C.), 
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finality of tha decision in his favour, so that to 
preclude him from questioning its propriety 
would amount to a denial of justice. It 
must, therefore, in common fairiuss re- 
garded as a tacit term of an order like the 
present that thougli unqvialified in expression 
It should be open to reconsideration at the in- 
stance of the party prejudiciallv afieeted.” 

It will be seen therefore that of the 
cases before the Privy Council one was a 
case in which execution h i t been entirely 
lefused. In the ofciior the observations 
made were directed to the question 
whether the order was of a hind whicli 
should finally he pronouucel ex iiarte. In 
both, however, tlie importance of tlie 
decision to the party complaining there- 
of was referred to. 

An examination of the language of Ss 3 
and 5, Limitation Act of 190S. leads me 

to think tliat for the present purpose 
tneie is a certain fallacy in the language 
commonly employed to the effect that an 
order admitting an appeal under S. 5 
deprives the respondent of a vested right 
grantel to him by S 3. The opening 
words of S. 3 are subject to the provi- 
sions contained in Ss. 4 to 25 inclusive.*’ 
^> o applies broadly speaking, to cases in 
which the limitation period is short. It 
does not apply so as to give a power of 

extending the period of limitation pres- 
cribed for suits. It appears to me to be 
the intention of the Limitation Act, that 
where an appellant has proceeded with 
due diligence, no right shall accrue to the 
respondent by reason merely of the lapse 
of the statutory period. On the whole, 
and not without some doubt, I think that 
the mere circumstance that an order puts 
in peril the finality of a decision given in 
the respondent’s favour, does not of itself 
make^ that order a judgment within the 
meaning of Cl. 15 of the Letters Patent. 
The same might be said of an order res- 
toring a suit under O. 9, R. 9, and with 
much greater reason. The same might 
be said of any order giving leave to ap- 
peal or granting a certificate that a case 
was a fit one to be taken on appeal. 
Whether any distinction can logically or 
practically be maintained between an 
order setting aside an abatement and an 
order restoring a suit after dismissal for 
default may well be doubted. But in the 
case now before us the order complained 
of does not set anything aside. It ope- 
rates merely to declare that the appeal 
may be entertained. For the purpose of 
the present objection to the competence 
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of this Letters Patent Appeal it is a 
stronger cxse in favour of the present res- 
pondent tiian the case of JJdaliaraj 
Kishore Kaknu'i v. Kireyi Shashi Dasi (9). 

In my judgment we should uphold the 
preliminary olbjection and dismiss this 
Letters Patent Appeal with costs 4 gold 
mohurs. 

Sunrawardy, J. — I agree. 

Graham, J. — I also agree. 

Appeal dismissed. 
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Rankin, C. J., and B. B. Ghose, J. 

J, C. Galstaun 
v. 

Sahebzadi Mamoodi Begum 

Small Cause Court Ref. No. 2 of 1928, 
Decided on 19th July 1928. 

2ft Limitation Act, Art, 97— Contract for 
sale— Vendor to satisfy certain conditions 
before completion — Time not specified — 
Property subsequently mortgaged and sold in 
satisfaction thereof — Original purchaser 
suing for deposit money — Limitation begins 
from sale in satisfaction of mortgage— Pur- 
chaser need not sue within reasonable time— 
Suit is governed by Art. 97 and not Lim. 
Act Arts. 60 and 113. 

In a certain contract for the sale of pro- 
perty the vendor was to satisfy certain con- 
ditions before completion of the contract, but 
no time was specified for it. ' The vendor mort- 
gaged the property to another and afterwards 
it was sold in satisfaction of that mortgage. 
The purchaser then sued for recovery of de- 
posit money. 

Held ; that the pur'chasef need not have 
sued within a revsonabl-e time. It was Art. 97 
and not GO nor 115, that governed such a case, 
and time was to be counted since' when the 
property was sold iq satisfaction of the mort- 
gage, because it was then that the contract, 
having become impossible of performance, 
ended. 4 [P 217 , 0 1 & 2] 

Rankin, C. J. — This is a reference 
from the Small Cause Court. The ques- 
tion arises upou a contract for the sale 
of a certain house in Ghowringhee No- 34 
Chowringhee Road, which was entered 
into between Saheb 2adi Mamoodi 
Begam as vendor on the one part and 
John Caropiat Galstaun as purchaser on 
the other pirt on 9bh September 1919. 

It appears that the premises in question 
were subject to a certain wakf and they 
were also subject to a renewal clause in 
a certain indenture of lease. No period 
for completion was fixed by the contract 
and it was a term of the contract that 
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the vendor should use due diligence to 
apply to the proper Court in the matter 
of the wabf for an order for sale thereof 
and that she should take advice of coun- 
sel with a view to nullify, if possible, 
the clause in the lease to which I have 
referred. The contract provided that 
within one week from the date on which 
the purchaser should be satisfied in res- 
pect of the above two clauses being fully 
•complied with by the vendor, the vendor 
would send all the title deeds. There were 
further provisions as regards what would 
happen thereafter in the matter of the 
completion of the contract. It appears 
that, in 1921, the vendor mortgaged this 
property to another and, in 1927, the 
property was sold in satisfaction of that 
mortgage. 

The present suit was brought for the 
return of the deposit money, namely, 
Ks. 501 with reference to which there 
was a clause in the contract that, if for 
Any laches of the vendor or failure on 
the part of the vendor to comply with 
the conditions of those presents and on 
her part to be observed and performed 
the said purchase cannot be completed, 
then and in such event the vendor should 
•forthwith return on demand to the 
purchaser the said sum of Rs. 501. 

Now, the question which arose and 
upon which the two Judges of the Small 
Cause Court composing the Full Bench 
•disagreed has been stated as follows : 

(1) Whether Art. GO or -\rt. 115 applies to 
the claim iasuit ? 

(2) Whether the claim is barred ? 

The view taken by the trial Judge is 
that the question for decision is whether 
the plaintiff, that is, the purchaser can 
be allowed to keep the agreement in force 
for an indefinite period. He thinks that, 
when the defendant mortgaged the pro- 
perty, it became impossible for her to 
convey it to the plaintiff and -that the 
plaintiff immediately on becoming aware 
of this should have called upon her either 
to convey or to put an end to the con- 
tract. He is of opinion that the case 
comes under Art. 115, Soh. 1. Him Act. 
The Chief Judge is of opinion that the 
case comes under Art. 60 Him. Act, as 
money deposited under an agreement that 
it shall be payable on demand. 

In my opinion. Art. 60 is 'not applic- 
able to tlrls case at all. This money at 
the time it was deposited was not de- 


posited on the term th.it it should l)e 
repayable on demand but it w is dojiosited 
as x)art of the imrchaso money of tlio 
property and also as a dup )siL in liie 
sense that it was capal>le oi hoing for- 
feited if the purchaser did not fulfil his 
part of the contract. I liave no doubt 
that the view taken of -\rt. bO being ap- 
plicable is incorrect. 1 am very doubt- 
full whether, in any view, Art. ll-j can 
be said to be the article ai.)plicahlo 
Art. Ho is for compensation for the 
breach of any contract e.vpress or implied 
and the period of limitation is three 
years from the time when, the contract 
is broken. 

It appears to me that the Article 
applicable is Art. 97 for money paid 
upon an existing consideration which 
afterwards fails, the period of limitation; 
being three years from the date of the 
failure. It is quite clear that in a case 
of this sort, the purchaser has three years 
from the time at which the contract 
comes to an end either by reason of 
impossibility of performance or by reason 
of refusal to perform or because the con- 
tract is abandoned or because the con- 
tract is rescinded by one party for the 
default of the other. In this case, the 
position is that notice was fixed for com- 
pletion. The vendor had two things to 
do which might take a very substantial 
time. The purchaser never made time 
of the essence of the contract by giving 
notice that he should require perfor- 
mance within a definite time. It is er- 
roneous to say that such a contract as 
this became impossible of performance, 
because the vendor mortgaged the sub- 
ject-matter. This is a mere matter of 
conveyance. It is for the vendor to pay 
off the mortgagee at or before the time 
of completion. This contract certainly 
came to an end at the latest for impos- 
sibility of performance in 1927 when tlie^ 
mortgaged property was sold. After that 
the vendor was unable to perform the 
contract. The question is whether the 
contract came to an end earlier. It is 
erroneous to say that it was the duty 
of the purchaser to sue the vendor at the 
expiry of a reasonable time. It might 
have been within his rights so to do, but 
there is no law which prevents a pur- 
chaser from extending the time for his 
vendor. The object of the limitation 
Act is to make people bring their suit 
promptly when their cause of action has 
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arisen. Ifc is not to make people bring 
their cause of action into existence be- 
fore they want to do so. In the present 
case, it appears, so far as one can gather 
from the judgment, that there are very 
few facts indeed which can be relied upon 
on one side or the other. It does not 
appear that the time was extended by 
express arrangement. It does not appear 
that either x^^rty purported to rescind 
the contract. It is a question on which 
there seem to be very few materials whe- 
ther there is any proof that the parties 
had abandoned the contract before 1927. 
It does not appear that until 1927 the 
vendor beciime unable to perform the 
contract. This contract remained in 
existence for the present purpose until 
either by arrangement or rescission or 
impossibility of performance or refusal, 
the plaintiff’s right to sue for the return 
of the money arose. It will be for the 
Small Cause Court to apply these prin- 
ciples to the facts of this case. Let the 
case be returned to the Small Cause Court 
with this expression of opinion. 

B. B. Qhose, J. — I agree. 

S.n./r.k. Case returned. 
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Suhrawardy and Jack. JJ. 

Durganath Bhattacharjya and others — 
Defendants 1 to 5 — Appellants. 

V. 

Harkishore Chakraharty and others — 
Plaintiffs — Respondents. 

Appeal No. 1470 of 1925, Decided on 
28th May 1928. 

(a) Adverse possession — Two estates pre- 
viously owned by two persons jointly subse- 
quently transferred to two persons — Posses- 
sion of each transferee is adverse to other. 

Where two estates previously owned by two 
persons jointly, afterwards become vested in 
two different transferees between whom there 
is no privity of estates, possession of each 
transferee becomes adverse to the other al- 
though there was no question of adverse pos- 
session when the two estates were jointly held 
by the same persons. [P 220 C 1] 

^ (b) Adverse possession — Nature. 

Possession is adverse even if it is not of 
trespassers. Possession, if not permissive, is 
adverse. 4 Rom. 89, Ref. on. [P 220 C 1] 

(c) Civil P. C., O. 21, R. 91— Execution 
purchaser can assert his vendor's title al- 
though he can also Set aside sale. 

AUbough a purchaser at an esecution sale 
may have the remedy of setting aside the sale, 

he cannot get possession, it does not prevent 
him from asserting the title of his vendor 
which he has acquired by the purchase. 

.[P 220 0 2] 
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(d) Bengal Tenancy Act, S. 167 — Scope. 

Under the rules framed by the Governme^^ 
of Bengal which have the force of law, th® 
service of notices under S. 167 must be as pro" 
vided in the Civil P. C. [P 221 C I]' 

(e) Bengal Tenancy Act, S. 167— Notice* 
must be separately served. 

A joint notice under S. 167 to all defendants- 
is not enough as there must be separate ser- 
vice on each of them. 5 C. W. N. 272, not FolU 

[P 221 C 2] 

(f) Bengal Tenancy Act, S. 167— Plaintiff 
knowing encumbrance failing to have proper 
service — Decree subject to annulment of 
encumbrance cannot be granted by aoDlyins. 
for fresh notice. 

A decree subject to an annulment of encum- 
brance by applying to the Collector for a fresb 
and proper service of notice under S. 167 can- 
not be granted to the plaintiff when he knew 
the existence of the encumbrance and when- 
knowing that the service of notice was not 
proper, he took no steps to have the proper 
service made. 24 C. W. N. 657 and 24 C. W. 
N. 659, lief. [p 222 C 1] 

Braja Lai Chakravarti and Upendra 
Kumar Roy — for Appellants. 

Dwarka Nath Chakravarty , Birendra 
Kuviar De, Sasadhar Boy (Sr.) and 
Romes Chandra Sen — for Respondents. 

Suhrawardy, J. — This appeal by de- 
fendants 1 to 5 arises out of a suit for 
recovery of possession of some lands 
which the plaintiffs claim as appertain- 
ing to Taluk No. 164 purchased by them 
at a rent sale in 1906. The facts of this 
complicated litigation may shortly be 
given. Under the Maharaja of Tipperab 
there was a taluk No. 164 standing ir» 
the name of one Jay Narain Sarma and 
called after his name taluk Jay Narain. 
Sarma. This Jay* Narain had also 
niskar called niskar Jay Narain Sarma. 
Jay Narain Sarma left two sons Sib Pro- 
sad and Ram Gobinda. Sib Prosad had 
also acquired an agat taluk called agat 
Sib Prosdid Taluk Ram Keshab. Agat 
taluk has been explained by the learned 

Judge in his judgment as meaning : 

A specific block of land carved out of s 
taluk. The owner of an agat need not enter 
into direct relations with its superior land* 
lords, but he^ pays the proportion of the rent 
« tv him in respect of agat to the owner 
of the taluk. On failure to pav this due pro- 
portion the owner of the taluk has to pay it 
himself to preserve his taluk from sale, but he 
can recover the proportion from the agatdar ia 
a contribution suit.” 

The taluk No. 164 was sold for arrears 
of rent and purchased by the Choudhuries^ 

^ Markuta in 1863. About 12 years^ 
after they had purchased, one Ananda- 
moyee, widow of one of the three sons 
Sib Prosad, brought a suit for recovery of 
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some lands on the allegation that they 
\vere niskar lands of Jay Narain Sarma 
and the agat lands of agat Sib Prosad. 
The suit was decreed or compromised by 
a compromise decree Ex. F. By that 
decree Anandamoyee got one-third of the 
lands which she claimed as belonging to 
niskar Jay Narain, The other lands 
claimed in the suit went to the Choudhu- 
ries. Thereafter one Gurudas Muhari 
purchased Anandamoyee’s interest in the 
decree and one Gurudas Barman pur- 
chased one-third share, in the niskar be- 
longing to some other members of Jay 
Narain s family. Subsequently the three 
parties Gurudas Muhari, Gurudas Barman 
and the Choudhuries came to an arrange- 
ment under which Gurudas Muhari ob- 
tained 16 annas interest by transfer from 
the other parties in 12 specific plots of 
niskar Jay Narain Sarma. Then Guru- 
das Barman and Gurudas Muhari respec- 
tively conveyed to the Choudhuries their 
one-third share in the rest of the lands 
described as niskar in Ex. F, and the 
Choudhuries thereby obtained an interest 
in the Niskar land also. Between 1888 
and 1894 the defendants purchased in 
execution of decrees the interest of the 
Choudhuries which was described in the 
sale certificates as niskar and agat Sib 
Prosad. Between 1890 and 1895 Ram 
Charan and Bhairab Shaba whom we will 
call the Shahas hereafter purchased in 
execution of decrees and by private con- 
veyances the interest of the Choudhuries 
in taluk Jay Narain Sarma. In 1900 the 
Shahas brought a suit against the defen- 
dants father to recover some lands as 
taluk Jay Narain. That suit was with- 
drawn. Then in 1906, Taluk Jay N arain 
Sarma (taluk No. 164) was sold for arrears 
of rent by the Maharaja of Tipperah and 
purchased by the plaintiffs. This suit 
was instituted in October 1913 for re- 
covery of some lands which the plaintiffs 
claim to appertain to the taluk purchased 
by them. The defence was that the land 
in suit belonged to the niskar Jay Narain 
and agat Sib Prosad and did not form 
part of the plaintiff taluk. It was also 
maintained that if they did, the defen- 
dants had acquired good title to them 

by adverse possession for more than 
12 years. 

On these facts the learned Subordinate 
Judge without going minutely into the 
question of title held that. the defendants 
were in adverse possession of the land for 


more than 12 years ; and in this view 
dismissed the plaintilts ^uit. On ap]ieal 
the learnetl .Additional District ■! lulge (if 
Tipperah modified tlio decree of tho trial 
Court and gave tlie plaintiff a decree in 
respect of some plots and remanded tho 
case to the trial Court for enciniring into 
the title in respect of some otlier plots. 
Defendants 1 to o have ajipcaled and 
it is contended on their behalf tliat tlie 
view taken by the trial Court is correct 
and ought to be maintained. 

On the facts above stated the learned 
Judge has come to the following findings: 
(a) that it is not possible to find out defi- 
nitely the extent eitlier of tlie taluk or of 
the niskir ; (b) that the agat someliow 
or other had passed to the Choudhuries 
or they had acquired title to it by ad- 
verse possession it having become a part 
of their taluk ; (c) that Ex. F, the com- 
promise decree in Anandamovee’s suit, is 
to be preferred to other evidence in find- 
ing as to what lands belong to the niskar 
at such distant date ; (d) that the settle- 
ment record so far as it is inconsistent 
with Ex. F, must be considered to be in- 
correct though it mentions some plots in 
suit laud as appertaining to the agat ; hut 
it must now be held that they liave lie- 
come part of the taluk and have ceased 
to have a separate entity ; (ej as to pos- 
session, in the circumstances of tho pre- 
sent case there can be no question of ad- 
verse possession. In this view the learned 
Judge passed a decree in favour of the 
plaintiffs as above stated. It is admitted 
that some plots in suit belong to the de- 
fendant’s niskar and have been excluded 
from the decree. 

This appeal may be disposed of on tiie 
short ground of possession. The argu- 
ment which the learned District Judge 
employed to support his finding that there 
could be no question of adverse posses- 
sion in the present suit is, that at one 
time the Choudhuries held the niskar 
and the taluk both together. At that 
time there could be no question of adverse 
possession between the two estates. They 
elected to treat some lands as appertain- 
ing to the taluk and some as niskar. 
These lands were sold at different times 
to different parties the defendants and tho 
Shahas There cannot, therefore, be any 
question of adverse possession between 
these two parties. It is difficult to under- 
stand the process of reasoning adopted by 
the learned Judge in holding that the de- 
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fondants are nob entitled to claim adverse 
possession in the present suit. It is in- 
telligible that so long as the taluk and 
the niskar were held by the same person 
the Choudhuries no question of adverse 
possession could arise nor could it be 
claimed by one against the other. But 
;the same reasoning cnnot be applied 
when the niskar and the taluk become 
;vested in different parties. There was 
■no privity of estate between the Shahas 
land the defen lants nor was there any 
jsuch jointness of possession as to stop the 
running of time against each party. The 
learned Judge holds that the land belong- 
ing to the niskar or to the agat taluk 
became part of the taluk No. 164 by ad- 
verse possessiou by the Choudhuries and 
passed along with the taluk to the plain- 
tiff's. If that was so, there does not seem 
to he any reason for not holding that the 
lands which were thus acquired by ad- 
verse possession and formed jd art of the 
taluk being adversely possessed by other 
parties became permanently severed from 
the taluk. In one part of bis judgment 
the learned Judge observes that since the 
possession of the defendants was never 
.that of trespassers there could be no ad- 
verse possession in their favour. This is 
not a correct statement of the law. Pos- 
session if not permissive, is adverse. It 
may be adverse even to the vendor in a 
case between the vendor and the vendee. 
Sambhu Bhai Karsanda^i v. Shib Lai 
Das Sadashivdas (l). But it is not ne- 
cessary to go so far in the present case. 
The possession of the defendants as 
against the Shahas was clearly adverse 
whether they possessed it as adverse to 
the taluk or as part of their niskar. 

The learned Judge again becomes unintel- 
ligible when he says that the possession 
of the defendants could not be treated as 
adverse as neither set of transferrers could 
sue the other for recovery of possession. 
He further goes to elucidate this point and 
observes that if a private purchaser does 
not obtain possession of a part of the land 
purchased, his remedy is to sue his 
vendor for compensation or to avoid the 
contract altogether. Similarly a pur- 
chaser in an execution sale has remedy 
. given to him under the Civil Pro- 
cedure Code of having the sale ^set 
aside and claiming a refund of the 
purchase money. This view also cannot 
be supported. The remedy suggested hv 
(1) [1879] 1 Bom. 89. " 


the learned Judge may be open to the 
purchaser but it does not take away his 
right of asserting the title of his vendor 
which he has obtained by his purchase. 
There is no question that the defendants 
were in possession of the lands for a much 
longer period than 12 years. Whether 
they were possessing this land as apper" 
taining to the niskar or to the agat 
taluk or. as against the owner of the 
taluk No. 164 they have acquired a good 
title to those lands by adverse posses- 
sion. I take this view on the facts of 
this case relating to possession without 
considering the question of title as to 
which of the lands in suit appertain to 
the taluk. 

It is a moot question whether a pur- 
chaser at a rent sale or a revenue sale 
obtains along with the estate the accre- 
tion to the estate caused by encroach- 
ment by the late iiolder of the estate. 
For it is said thit a purchaser at such 
a sale purchases the estate as it stood 
at its creation. But this point though 
suggested in the lower Court was not 
raised and discussed before us and I do 
not propose to deal with it any further. 

The learned Subordinate Judge in the 
trial Court held that the defendants 
acquired a good title to the lands in 
suit by adverse possession and since such 
adverse possession was an encumbrance 
it must be avoided under the law and 
the attempt to avoid it by the plaintiffs 
failed. After purchase of the taluk in 
rent sale the plaintiffs served notices on 
the defendants under S. 167, 'Ben ' Ten. 
Act. The learned Subordinate Judge 
found on an examination of the evidence 
that notices were nob properly and legally 
served. The learned District Judge in 
the view he took of the facts and of the 
law governing the case did not consider 
it necessary to examine in detail whether 
the notices under S. 167 were properly 
served on the defendants or not. But 
he observes that if it were necessary he 
would agree and for the reason given by 
the Subordinate Judge in holding that 
such notices were not properly served 
on defendants 1 to 5. 

Mr. Ohakraburfcy for the respondent, 
however, wanted to be beard on his 
^oss-objection, namely, on the question 
of service of notice under S. 167, Ben Ten- 
ancy Act. Both the Courts below have 
found that the service was not legal and 
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proper. The learned Subordinate Judge 
thoroughly went into the evidence in this 
case and found facts on which he based 
his finding that notices under S. 167 were 
not properly served. The learned Dis- 
trict- Judge in his judgment does not 
refer to the evidence in detail but ex- 
presses his concurrence with the findings 
of the trial Court on the issue relating 
to the service of notice. The learned 
Subordinate Judge found first that there 
was no separate service of notices on the 
four encumbrancers who are the defen- 
dants in the suit: secondly, defendant 4 
was a minor, 15 years of age, and notices 
ought, to have been served upon him also 
whereas notice was served upon his 
mother as guardian: thirdly, all due and 
reasonable diligence was not used to 
serve the defendants with notices: defen- 
dant 4 not having been found in the 
house and there being no one authorized 
to accept notices on their behalf, the 
peon ought to have affixed a copy of the 
notice on some conspicuous part of the 
house in which the defendants ordi- 
narily resided. Under the rules framed 
by the Local Government which have the 
force of law notices under S. 167 are to 
be served in the manner provided for 
service of summons in the Civil P. C. 

It was found by the learned Subordinate 
Judge that the peon went to the spot 
with only one notice in which the names 
of the defendants were written. He 
offered the notice to one Mohes who re- 
fused to accept it on the ground that he 
had no authority to do so. On which 
the copy of the notice was -left with 
Mohes though he refused to take it and 


the peon returned without any furthei 
attempt to effect a proper service. The 
peon had no spare copy of the notice tc 
affix at the outer door of the defendant’s 
house. The learnsd Subordinate Judge 

that defendants 1, 2 
and 3 one of whom was a well-known 
pleader of Comilla were not there and 
they were at Comilla and other places 
for the purpose of carrying on their pro- 
fession. The plaintiffs being the resi- 
dents of the village no doubt knew all 
about their whereabouts but took no steps 
to have the notices properly served on 
them. In fact he found that the circum- 
stances under which the procedure laid 

C. should 

be followed did not exist. With regard to 
service on the defendants the learned 


Subordinate Judge refers to O. 5, R. 11 
^\hich shows tliat survico of summons 
shall be made on eacli defendant. As 
regards defendant 4 who is a minor tlio 
learned Subordinate Judge holds that 
though there is no express ])rovision in 
the Civil Procedure Code with regard to 
service upon the minor the authorities 
are in agreement that the procedure laid 
down for the service of processes upon 
adult defendants should be followed also 
in the case of a minor and this has not 
been done. With regard to the service 
of notices separately on each defendant, 
the learned advocate for the respondent’ 
argues that a joint notice under S. 167 
is enough to satisfy the requirements of 
law and has referred us to the case of 
Jogahundhu Mujumdar v. Mashamanjan 
Dassya (2). In that case there was a 
joint notice. But it does not appear 
that there was a separate notice also. 
Besides, the judgment does not appeal to 
us as of a weighty character inasmuch 
as the learned Judges say that no form 
of notice under S. 167 is laid down. But 
it would appear of a reference to Mr. 
Surendra Chandra Sen’s book on the Ten- 
ancy Act at p. 706 that a form has been 
prescribed of a notice under S. 167. The 
learned advocate further argues that a 
strict observance of the rules of service 
as given under O. 5, Civil P. C., need 
not be followed in tlie case of service of 
notice under S. 167.; and he has referred 
us to some cases which have no bearing, 
on the point. We are not satisfied that 
the view urged is correct. 

Lastly, Mr. Chakravarti for the res- 
pondent has argued on the authority 
of Gopinath Biswas v. Eadha Shyam (3> 
and Easin v. Inti Jennessa Bibi (4) that 
he should be allowed adecree in this case 
with liberty to apply to the Collector 
for a fresh and proper service of notice 
under S. 167 , Ben. Ten. Act. It is no doubt 
true that if a notice is not properly 
served the plaintiffs are entitled to have 
a fresh service through the Collector ; 
and it has also been held in those cases 
that where the plaintiff’ did not know of 
the encumbrance and brought a suit to 
eject the encumbrancer as a trespasser 
and subsequently it transpired that there 
was an encumbrance, he could be given 

(2) [1901} 5 0. VV. N. 272. 

(3) [1920] 24 O. W. N. 657=58 I. C. 671. 

(4) [1920} 24 C. W. N. 659=58 I. C 745: 
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a decree subject to the aunuloieat of the 
encumbrance. We are not prepared to 
apply that principle to this case as it is 
not a case where the plaintitf did not 
know the existence of the encumbrance ; 
and when he came to know that the 
service of notice was not proper he 
:5hould have taken necessary steps to 
;have the proper service made. We think 
tliat the view taken by the Courts below 
on the question of service of notice is 
correct. 

The result of all the above considera- 
tions is that the cross-objection is dis- 
missed and the appeal is allowed, the 
decree of the lower appellate Court set 
aside and that of the Court of first in- 
stance restored with costs in all Courts. 

The Maharaja of Tipperah (respondent 
4 defendant 11 in the suit) has been 
made a party but no relief seams to have 
been claimed against him. The appel- 
lants before us agree to leave all the 
questions in controversy in this suit 
open so far as the Maharaja in concerned. 
We think that in the circiimstaneos of 
this case the interest of the Maharaja 
who is not entitled to immediate posses- 
sion of the lands in suit should not be 
affected by any decision arrivel at in 
this case. 

Jack, J. — This appeal has arisen out 
of a suit by the purchasers of a tenure 
Joy Narain Sarma Taluk No. 164. The 
taluk was sold in execution of a decree 
for rent and purchased by the Chou- 
dhuries of Merkutia in 1269. In 1300 
.and 1301 Ram Charan and Bharat Shaha 
purchased the taluk from the Choudhu- 
ries and auction-purchasers from them 
in execution of mortgage decrees: c.f. 
Exs. 30, 31 and 79. The taluk was 
sold for arrears of rent on 22nd October 
1906, and was purchased by the plaintiff- 
appellants who got delivery of possession 
in 1908 but did not actually get posses- 
sion of the suit land and, therefore, this 
suit has been brought for recovery of 
possession of the suit land as belonging 
to the taluk. 

The respondents maintain that the 
land in suit does not belong to the taluk. 
That part of ft belongs to nishkar Joy 
Narain Sarma, and part of it to agat 
Shib Brosad of taluk Rai Keshab being 
lands of which the Chaudhuries were 
also in possession, and which were sub- 
sequently purchased by the respondents’ 


predecessors at siles in execution of 
mortgage and money decrees between the 
years L295 and 1301: c.f. Exs. M, O. Q. 
S. I) aud E. 

The questions which arise therefore 
are : 

(1) \\'hether the lands in suit are 
part of the taluk No. 164 ? 

(2) If so, whether the holdings of 
the respondents are incumbrances ? 

(3) If they are incumbrances whether 
notices under S. 167, Ben. Ten. Act, have 
been properly served on them ? 

If the suit lands form part of the 
taluk then certainly th'e appellants are 
entitled to possession of them by virtue 
of their purchase in auction sale if not 
barred by limitation and provided the 
holdings of the respondents are nob 
encumbrances, or, if those holdings are 
encumbrances, provided notices under 
S. 167, Ben. Ten. Act. have been duly 
served upon them. 

It appears that beyond the settlement 
Record-of-Rights, there is no evidence as 
to what lands exactly formed the taluk. 
The superior zemindar has been made a 
party (defendant 11) and on his behalf it 
is claimed that the taluk lands are 
as shown in the settlement records. 
Neither of the Courts below are, however, 
prepared to rely entirely on these re- 
cords. The learned Subordinate Judge 
relies on the Record-of-Rights except 
where it is in conflict with a compro- 
mise decree obtained by Anandamoyi 
(Ex. F) showing that certain of the lands 
in suit belong to the nishkar Joy Narain 
Sarma, but he also holds that the lands 
of Shib Prosad agat referred to in that 
decree should be considered to be lands 
of taluk 164 or lands which have accrued 
to the taluk by adverse possession. 
The appellate Court came to the same 
conclusion as regards the lands referred 
to in Ex. E. 

In the compromise Ex. P the Chou- 
dhuris practically admitted that certain 
of the plots in suit belonged to the uish- 
kar Joy Narain Sarma, and relinquished 
them as such to the predecessor of the 
defendants. If these lands really belong 
to the taluk as found by the settlement 
authorities, then, in parting with them 
as nishkar lands, the Choudhuris in rea- 
lity created interests adverse to the 
taluk which have become by lapse of time 
encumbrances of 'the taluk, and before 
the appellants can get possession of these 
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lands they must show that notices under 
v5. 167, Bengal Tenancy Act, were pro- 
perly served. The same j-easoning would 
apply to the agat lands. The defen- 
dants' father purchased them in an auc- 
tion sale in execution of a decree against 
the Choudhuris in 1891. In the sale 
certificate Ex. D the lands are described 
as. belonging to the agat Shib Prosad. 
In the compromise decree too the lands 
were retained by the Choudhuris as be- 
longing to the agat. In these circum- 
stances I see no reason for not accepting 
the settlement record that they did in 
fact belong to the agat especially as the 
•superior zemindar does not claim that 
they belong to the taluk 161 since he 
claims according to the settlement Pe- 
cord-of-Rights. The onus isfobviously 
on the appellants if they wish to dis- 
possess ‘the respondents to show that 
the lands belong to the taluk 164, if 
they fail to do so they .are not entitled 
to get possession and, as regards these 
Shib Prosad agat lands, I certainly 
think they have failed to show that they 
belonged to the taluk. Their claim 
in respect of these lands must therefore 
fail. 

As regards the nishkar lands both the 
lower Courts have given reasons for 
relying on the compromise decree (Ex. F) 
rather than on the Record-of-Rights. 
There is evidence showing that in a 
number of transactions these lands were 
claimed, and bought and sold as nishkar 
lands since 1282 B. S. Here again the 
onus was on the plaintiffs to show that 
these lands belonged to'the taluk and’the 
Courts below have held that the pre- 
eumption arising from the Record-of- 
Rights was rebutted as regards the lands 
Telinqjiished as nishkar by the compro- 
mise decree Ex. F. But even if origi- 
nally belonging to the taluk, these lands 
and the remaining lands in suit which 
the 'defendants have been holding as 
nishkar since 1300 B. S., would' cer- 
tamly be encumbrances on the taluk by 
virtue of ^verse possession. I canno't 
accept the learned Judge’s reasoning in 
this connexion. He holds that in this 
case there was no adverse possession 
because there was .no one who could 
cUim any title to these lands as against 
the defendants. But this is not so. 
When the Sahas purchased the taluk, 
they became entitled to any.lands of the 
taluk which the Choudhuris had trans- 


ferred to the dofendatUs as nisiikar. Tiio 
Sahas purcluise<l tlio taluk in l.dOO ari.l 
1301 B. S. (1S94) aiiil llu'so lioldings of 
the defendants liad become encuinl^ratieos 
on the taluk by adverse possession iil iho 
date of the plaintiffs’ ])urc!uise ('f the 
taluk in October 1906. That the defen- 
dants were holding these lands adversely 
to the Sahas is obvious from the fact 
that the Sahas brought a suit ‘to recover 
them as taluk lands from the defendants in 
1900. The appellate Court allowed the 
withdrawal of that suit. The learned 
Judge has referred to the case reported 
in Gocool Bagdi v. Dehendra Nath Sen 
(o) and says : 

“ that case and tbo line of cases following 
it have restricted adverse possession (forniiug 
an encumbrance) to the possession of a cre.s- 
passer in parts of the laud of the defaulting 
tenancy. ” 

He therefore holds that since the de- 
fendants in this case were nob trespas- 
sers there could be no question of adverse 
possession. The cases he refers to, do 
not appear to be an authority for any 
such restriction and in the present case 
it was immaterial to the Sahas whether 
the defendants obtained the taluk lands 
as trespassers or -by purchase from the 
Choudluiris as nishkar lands. If the 
lands in fact belonged to the taluk, as 
against the purchasers of the taluk the 
defendants' possession was equally ad- 
verse in either case. I hold therefore 
that the defendants acquired a title by 
adverse possession to these lands if, as 
shown by the settlement records, they 
belonged originally to the taluk. 

In this view it becomes necessary to 
ascertain whether, in respect of these 
lands, notices under S. 167, Bengal Ten- 
ancy Act, had been properly served. ' 
The learned Subordinate Judge has dis: 
cussed this question exhaustively, and 
is I think right in holding that the 
notices were not served as provided for 
the service of summons in such cases in 
the Civil Procedure Code. Under the 
rules framed by the Government of Ben- 
gal which have the force of law the 
service of notices under S. 167, Bengal 
Tenancy Act, must be as provided in the 
Civil Procedure Code. The notices were 
therefore not legally served. The learned 
Judge in appeal though he did not dis- 
cuss the evidence of service agreed with 
the finding of the trial Court in this res- 
pect. It must be taken therefore that 

(5)~ [m L, j7 i36=rrir criss. 



224 Calcutta Radhu Hari v. Narendra Nath (Mitter, J.) 1929 


if any of the lands in suit are not in- 
cluded in the nishkar lands of Ex. F or 
in the agat lands of Ex- D, or if the so- 
called nishkar lands are really taluk 
lands, the defendants’ holding of them 
would be encumbrances, and since these 
encumbrances have not been annulled, 
proper services of notices under S. 16?! 
Bengal .Tenancy Act, not having been 
made, the appellants claim must fail as 
regards all the lands in suit. The ap- 
peal is therefore allowed with costs, the 
decree of the first Court being restored. 
s.N. R.K. Appeal allowed. 
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Mitter, J. 

Radhu Jlari and anothei — Appellants. 

V. 

Narendra Nath Chatterjee and another 
— Respondents. 

Appeals Nos. 2614 and 2615 of 1927, 
Decided on 14th December 1028. 

(aj Bengal Regulation (5 of 1812), S. 3 — 
Contract to do gratuitous service in lieu of 
rent is not illegal either under S. 3 of the 
Regulation or under Contract Act, S. 23. 

A contract to do gratuitous service for a cer- 
tain number of days in a year in lieu of rent 
for the land occupied is not illegal as being 
against public policy, nor is it illegal for being 
inde'inito and arbitrary under S. 3 of the Ro- 

^ CP 224 C 2] 

(b) Bengal Tenancy Act, S. 74 — Contracts 
of service in lieu of rent. 

Contracts to do gratuitous service in lieu of 
rent are governed not by Bengal Tenancy Act 
but by Transfer of Property Act. [P 224 C 2] 

Banhitn Chandra jSlickherj ee tiud Tara 
Pada Banerjee — for Appellants. 

Gopendra Nath Das— for Respondents. 

Judgment. — These two appeals are by 
the defendants and arise out of two rent 
suits commenced by the plaintiffs res- 
pondents. The plaintiffs prayed for re- 
covery of rent at the rate of Rs. 6 and 
damages at 25 per cent. The case of the 
plaintiffs is that their predecessor took 
settlement of the choukidari chakran lands 
to which the disputed lands appertain and 
that the defendants are in possession of 
these lands by doing gratuitous work or 
begar for 12 days every year in lieu of 
rent. The defendants contested the suit 
and amongst other defences they raised 
the contention that the suit for rent 
could not be maintained as the stipula- 
tion to work for 12 days in the year was 
arbitrary and indefinite and is opposed to 
the provisions of S. 3, Regn. 5 of 1812. 
The trial Court held that the agreement 
to do begar work for 12 days has been 


established in^both the cases and decreed 
the suit at the rate of Rs. 2-4-0 a year in 
each of these suits. The lower appellate 
Court has taken the same view. 

In second appeal by the defendants it 
has been contended that such an ’agree- 
ment, namely, to do begar in lieu of rent 
is contrary to public policy and should 
not be given effect to. It is said that 
such a contract contravenes the provi- 
sions of S. 23, Contract Act. It is also 
argued that as the contract to. do work for 
12 days in the year is indefinite and arbi- 
trary such an imposition cannot be made 
under S. 3, Regn. 5 of 1812. All that 
S. 3 lays down is that no arbitrary and 
indefinite imposition could be made in 
addition to rent, such impositions being 
in the nature of abwabs. S. 74, Ben. 
Ten. Act, says that : 

iill impositions upon t3naiibs under the de- 
nomination of abwab, mahtut or other like ap- 
pellations in addition to the actual rent, shall 
be illegal, and all stipul.itions and reserva" 
tions for the payment of such shall be void.” 

There is nothing in Regn. 5 of| 
1812 to suggest that there cannot be af 
valid agreement by which in lieu of rent! 
the tenant may agree to perform certain, 
services. There is nothing indefinite in 
the contract for all that is required of the 
tenant is work for 12 days in the year. It 
is not known, it is true,' whether 12 days 
are at the option of the tenant or at the 
option of the landlord. It has been con- 
tended, as I have already said, that S. 3, 
Regn. 5 of 1812, should be so construed 
as not to legalise the imposition of the 
arbitrary rent of this description. It ap- 
pears, however, that the section of the 
regulation to which I have referred al- 
tered certain of the provisions of Regn. 

8 of 1793 which laid down that where 
abwabs were consolidated with the asil 
lama into one specific sum, such abwabs 
could be realised. Besides, there is autho-l 
rity for saying that cases of this descrip- 
tion are governed not by the Bengal Ten- 
ancy Act but by the Transfer of Property 
Act. The tenures are really in the nature 
of service tenures and I am not satisfied 
that they are contrary to public policy 
and are in any way illegal. Such con- 
tracts are not unknown in this country. 

In the circumstances, I think, the view 
taken by the Courts below is right and 
these appeals must be dismissed with 
costs. 

s.n./r,k. 


Appeals dismissed. 
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Rakein, C. J. 

liajkishore Gope ami oi/uTs — Plaiiitili's 
— Petitioners. 

V. 

Bhabatosli Chakravarty ami others — 
Defencl-\nbs — Opposite Party. 

f 9nao Nos- 568 aQ^l 569 

oE lJ2b, Decide:! on 2lst August 1928 

from decision of Uunsif. Naogion, iu 

Money Suit No. 1536 of 1927. 

. P* ?•. O- 21, R. 60-Debtor agree- 

ing that sums due to him be realized direct by 
^d.tor-Sums attached by another creditor- 
lowed creditor should be al- 

Htt secu- 

agread that the creditor 
would be eatitlad to receive direct, the sums 
due to him from the person for whom he was 
executing the contract till its completion and 
the final adjustment of the whole, amount. 

Held: that a judgment-creditor of the con- 
tractor could not attach the sum which was “o 
be paid not to the contractor but to his cred ° 
tor, as the judgment-creditor stands in the 
shoes of his debtor who could not have claim- 
ed the amount against his creditor. [P 226 G 1] 

(b) Civil P. C.. S. US-Mislake upon fact 
or law on merits ^gr., not properly follow- 

Tr^rTr ^ """ 

rUe High Court can interfere in a cas-^ M 
mistake by the lower Court upon the fact or 

law on Its merits, occisionei by not diroctinc 
proper attention to O. 21 R fin ^ ® 

whether tbo attached propertv’ was hr ?ho 
judginea. -debtor s possession and whether ob- 

bifte^^jad.^eat ° “-Attachment 

meat bsfor’e iudgmea?!l! JW .°843 

[P 226 Cl] 

Petitioners. 

Badhabenode Pal~tov Opposite Party 
Judgment— In this case it appears 
der Chakravarti was TCil! 

the buildiQg coatractwith 

o7tivri Cultivators’ Co-op- 

buUdln^g :;rr^ r “h" 

ftom 'tht ^Ogat To!rSm 

mif.fAri rt yes'll Office. He sub- 

Cultivators' Co°° Naogaon Gauja 

that hrdosirei 

them to eater into an “ 

wheu bheir hillo ^rraageQQeQt that 

1929 C/29 & 30 


■UiATOSlI (Ruikin, C. J ; Calcutta 22d 

amount of soourity for the Ion, would l,n 
male .-oali.rhlo to the fr.nr s'eiet 

This ari-augcme-u liLs heou l,ol I l>v tlm 
Mu,^ to have hop ,., ar,.,n„e, neat fha 

Oie buililei- wouUl liji nnv sinn^ . 

Rs. 5,000 but it is (julto clo.u- from tli'o 

e.torc.l into with 
the h.uld.ng owners tho Gaaj r Cultiva- 
tois Co-operative Society, that tl,o autho- 

ritj to pay the money to th; landers 

would not be withdrawn except hy the 
consent of the Loan Society until the 

3uTnel7ofthl'whram^ 

£T,3;rsr£‘’j.,«-i!’o' 

attached money ,n the hands of the build 
, ? the Co-operative Society for tho 

debt of the builder Asutosh Chakr.ivarti 
aud thereupon the len lers put in a claim 
The proceedings wore under an attach- 
raent before judgment and the effect of 
the judgment of the Munsif is shortly 

he h»= to the original proposal 

le has come to the conclusion that the 

of Rs, o,000 and the builder having bor- 
rowed the sum of Rs, 5,000 and bavin- 

haLhelJ rh •'^•■™®g«ment he 

has hold that the contract wxs e.'ihausted 

In my judgment he has taken an entirely 
erroneous vie^v. When the question is 
as regaids a claim one is to have regard 
to .he directions contained in R. 60, O. 
21 of the Code and has to fiud whether or 
not tlie property was in possession of the 
judgment-debtor or of some persons in 
trust for him. No doubt when an attach- 
ment is of a debt it is difficult to ap. 
ply the notion of possession but one has 
in that case also to consider the matter 

upon the basis that the judgment-creditor 
the attaching creditor can have no right 
except Ins right as one standing in the 
shoes of Ins debtor. One has to ask one-' 
self whether between Asutosh on the one 
hand and the lender on the other hand 
Asutosh could possibly maintain that he 
had a right to take this money direct 
from the building owners or whether the?? 

position was that the lender was entitledSi 
to say : ^ 

“tha building ovvaera aro to pay me and I sliallS^ 
liavo tho security for the amount advanced.” - 

It is quite clear on the finding of tho 
learned Judge that this transaction did 
not stop with one sum of five thousand 
rupees. The learned Munsif found that 
tho lender had taken from the G-inja 


k* 
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Cultivators’ Co-operative Society directly 
some 16 or 17 thousand rupees. It is 
quite clear, therefore, that whatever be 
the construction of the original docu- 
ment whether it be for one sura not ex- 
ceeding five thousand rupees or whether 
it be that the loan at any onetime would 
not exceed^ Rs. 5,000 these parties were 
acting under the original arrangement 
which was continuing and it is impossible 
to say that Asutosh, who had never with- 
-drawn the authority to the lender to take 
the money direct from the Ganja Cultiva- 
tors’ Co-operative Society and who had 
■promised not to withdraw it until the 
•completion of the work could claim this 
money as against the Loan Society. In 
these circumstances I have no doubt'what- 
ever that the Munsif was wrong in reject- 
ing this claim. 

I 

The question then arises whether this 
is a case that can be interfered with under 
S. 115, Civil P. C., I have great difficulty 
on that point, because it is not a case like 
the one cited before me: Hindley v. Joy 
Narain Martcari (1), where the error of 
the Court below^consisted in the mis- 
construction of its own power. This is 
in some sense a case of mistake upon the 
fact or law on the merits. At the same 
time having considered this matter and 
examined some of the cases in this Court 
I think it is open to me upon this oc- 
casion to hold that the Munsif has not 
directed his attention properly to the rule 
in question and that under R. 60, O. 21, 
jCivil P. C., he should not merely have 
■applied his mind to the question whether 
|the original ^contract existed or not. In 
my judgment that would not end the 
matter at all. The Munsif ought to 
have applied his mind to the question 
whether this was a property which was 
in the judgment-debtor’s possession so 
!that the creditor of the julgment-debtor 
would be entitled to resist the claim. 
On the whole it appears to me that these 
applications should succeed. I desire to 
|say that there is no doubt or difficuly in 
lapplying R. 63, O. 21 to a case of attach- 
ment before judgment. The matter is the 
subject of a Pull Bench case of the Mad- 
ras High Court: Mallikarjuna Prasad 
.Nayadu v. M. Virayya (2). So far as I 


(1) [1919] 4G Cal. 982=54 I, 0. 433=24 C W 

N. 288. >v, 

(2) [1918] 41 Mad. 849=35 M. L. J. 231=g 


can see that has been the law of this Court 
also since Sir Barnes Peacock’s time. 

In these circumstances the rales should 
be made absolute, the orders of the Munsif 
should be set aside and both the claims 
should be allowed with costs both in the 
lower Court and in this Court. Hearing 
fee one gold mohur in each case. 

M.N./r.k. Rides made absolute. 
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StJHRAWARDY AKD JACK, JJ. 

Ramgopal Sanyal and another — Plain- 
tiffs — Petitioners. 

V. 

Narendra Nath Ghatak — Defendant — 
Opposite Party. 

Civil Revn. Appln. No. 541 of 1928, 
Decided on 1st June 1928, from order of 
Dist. Judge, Rijshahi, D/- 30th January 
1928. 

Civil P, C., S. 115— Order in appeal 
that *no appeal lies from order rejecting 
plaint — Second appeal and not revision lies 
—Civil P. C. O. 7, R. 11. 

Thj order rejecting a plaint is a decree. An 
order passed in appeal from that order that no 
appeal lies amounts to dismissal of the appeal. 
Even such order is a decree and is open to a 
second appeal and not a revision to the High 
Court: 8 C. W. N. 64, JRel. on. [P 227 C 1] 

Nripendra Chandra Das — for Peti- 
tioners. 

Jatindra Mohan Chaudhury — for Op- 
posite Party. 

Judgment. — This revision petition is 
directed against an order of the District 
Judge of Rijshahi dated 30th January 
1928, dismissing the petitioners’ appeal 
on the ground that no appeal lay from 
the order of the trial Court to him. The 
plaintiff-petitioners brought a suit in the 
Court of the Subordinate Judge of Raj- 
shahi for a declaration that the sale held 
in execution of a decree obtained by the 
opposite party was null and void. The 
Subordinate Judge ordered the petitioners 
to put in Court-fees sufficient to cover 
the value of the claim. The petitioners 
instead of doing that applied for amend- 
ment of the plaint. The learned Subor- 
dinate Judge rejected the petition for 
amendment and thereafter rejected the 
plaint under O. 7, R. 11, Civil P.O. That 
order is according to the definition of 
decree’ as given in S. 2, Civil P. C., a 
decree and was open to appeal. The 

petitioners appealed to the District JudgQ 

% 
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^ho dismissed the appeal on the gvonnd 

that no appeal lay to him. 

This Rule has been obtained against 
that order and a preliminary objection is 
taken that S. 115. Civil P. C. does not 
^pply as in the present case the order of 
the Court below was open to appeal. We 
think that the preliminary objection 
should prevail. The order rejecting a 
plaint IS a decree. An order passed in 
appeal from that order is also a decree 
and IS therefore open to a second appeal 
to this Court. The learned vakil for the 
petitioners argues that where the lower 
appellate Court holds that .no appeal lies 
to him, there is no appeal to this Court 

und his only remedy is to proeeed with 
the help of S. 115, Civil P. C. This is 
not a correct view of the law. Whatever 
the order of the lower appellate Court 
may be and on whatever ground it may 
be based, the effect of it is that the plain- 
tiffs appeal is dismissed, and if from the 
^iginal order there was an appeal to the 
District Judge a second appeal to this 
Gourt IS also available from the order of 
the District Judge. In support of this 
view we may refer to the case of Mathura 
Mohaji Pal V. Amiruddi (l). In this 
yiew we think that this Rule is incompe- 
tent. It is therefore discharged with 
costs 2 gold mohurs. 

M.N./h.K. disAiarqed. 

{!) [1003J 8 C. W. N. G4. ‘ 
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Lort-Williams, J. 

C. Galstaun — Plaintiff. 


V. 


Defen- 


Diana Sarkies and another ~ 
dants. 

of 1926 

Decided on 2let May 1928 

(Calcutta), Cl. 12-Suit 

Land outside* High® Court”? 
diction-High Court ‘ - 
not entertain suit m!!/ ***^‘®**J" 

creditor of laQd?a?Luft secured 

J^nd in question is 

the ordinary oricinal iitrio V local limits of 
Court, the 

ordinary origi»»al lurJcri-nf • oxercieo of its 
-ait: 19 Oal. soi N.i, Folt'"" “"““p 227c 

Mortgagoo', interest is an interest in land. 

[P 227 C 2] 


tiff/ C- a,Kl P. C. Ea, —for Plain- 

ir. E. P,uj(^~(oi- Defendants 
Judgment -This c.ise started as an 
ou^inating summons whieli was originally 
heard by my learned brother Costello 
J ., wno made an order on 6th July trans- 
■errms it to the list of suits for hearing 
and giving certain orders, with regard To 
discoyeiy and evidence, and reserving the 
.jiiestiOQ of jurisdiction 

Ch^ld, Rules of the High Court, comes 

under sub-S. (e) of that rule or alterna- 
tively under (b), the. one directing ex- 

ecutors, administrators, etc., to' do or 

abstain from doing a particular act and 
the other concerning the ascertainment 
ot any class of creditor and the principal 
direction asked for by -the plaintiff in 

this case IS a direction to the defendants 

H,® e.xecutor to admit him 

the plaintiff as a secured creditor of the 
estate of C. M. Sarkies deceased. 

l am of opinion tiiat this procedure 
if allowed would simply amount to a 
way of avoiding the limitations imposed 

o?' ^‘Sh Court 

of Calcutta lb6o which under Cl lo 

ordain that tlie High Court in tlie exTi 

ereiso 01 its ordinary original civill 

jurisdiction shall be enijioavered to try' 

suits ior land if such land shall hci 

situated within the local limits of the 

ordinary original jurisdiction of the said 
iljgh Court. 

The jiroperty in question in this suit 
IS situated ..outside such local limits It 
has been held by the High Court of 
Calcutta m the c\se of Xante Chundcr v 
Kissory Mohan Hoy (i) that a suit for 
declarmg any interest in land is a suit 
for land, and with this decision I agree 
Before I could give the direction asked 

to decide that the 
plaintiff was a mortgagee of the property 
which \vould be a decision declaring an 
interest in land and lam satisfied that 
such a decision would be beyond the 
powers conferred by the Letters Patent 
Therefore 1 have no jurisdiction to en- 
tertain this suit which is accordingly 
dismissed witli costs on scale No 2. 

S.N./lt.K. Suit dismissed. 


(ij [1892] 19 Cal. 3Gi’ Notes 
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SUHRAWARDY AKD GARLICFC, -J-T. 

Khetra Nath Balnihj and otker<i — 
Plaintiffs — Appellants. 

V. 

Baharaii iiui y :oth.e> — Deiendants — 
Respondents. 

Appeal No. 186-i of 1926, Decided bn 
21st August 1928, from appellate decree 
of Isb Sub-Tudge, Howrah, D'- 19th Mav 
1926. 

2{< (a) Lease — Covenant — Alienee from per- 
manent lessee recognized by lessor agreeing 
not to alienate — Alienee is not bound by 
covenant against alienation. 

A purchaser, from a permanent lessee who 
had covenanted not to alienate, if recognized 
by the lessor is not bound by the covenant 
against alienation. [P 228 C 2} 

(b) Transfer of Property Act, S. HI (g) — 
Breach of covenant against alienation — 
Right of re-entry not reserved — Lessor can- 
not sue for possession. 

Where a lessor doe.s not reserve to himself 
the right of re entry on broach of a covenant 
against alienation, the lessor cannot sue the 
holder of the leasehold for recovery of posse.s- 
sion on the breach of the condition : A. I. £i. 
1924 Cal. 1012, Expl. {Case law Referred.) 

CP 229 C 1] 

Satindra Nath Mukerjee — for Appel- 
lants. 

Apurba Charan Mukerjee — for Respon- 
dents. 

Judgment. — This is an appeal by the 
plaintiffs in a suit for recovery of posses- 
sion of land in the following circum- 
stances : In 187G the plaintiffs’ predeces- 
sors granted a permanent lieri table lease 
to one Beni Madhab in respect of land 
purported to be used for habitation. After 
Beni Madhab’s death the land was enjoy- 
ed by his widow, Matangini. In 1913 
Matangini transferred the leasehold right 
in the land to one Ambika. In 1918 Am- 
bika’s son Dhirendra transferred it to the 
present defendant- In the lease granted 
to Beni Madhab there was a condition or 
a covenant that the lessee should not be 
entitled to transfer the lease. The plain- 
tiffs have accordingly brought the suit on 
the allegation that the covenant in the 
lease was broken and that the defendant 
Nwas a trespasser on the land. The trial 
■Court gave a decree to the plaintiffs but 
the lower appellate Court has dismissed 
the plaintiffs’ suit mainly on the ground 
of estoppel and waiver. The learned Sub- 
ordinate Judge finds that Ambika, th^ 
transferee from Matangini was recognized 
J>y the landlord who received rent from 
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him. He accordingly thinks that as 
plaintiffs waived the right under tha 
lease of objecting to the transfer by the 
lessee, subsequent transferees of the inte- 
rest were led to believe that the plaintiffs 
did not intend to enforce the covenant 
or that the lease was transferable by 
custom. The plaintiffs appeal ; and it is- 
argued on their behalf that the lease gran- 
ted in favour of Beai Madhab continued 
operativ'e in the hands of his widow and 
of Ambika whom they recognized as their 
tenant till Dhirendra committed breach 
of covenant by’ selling the land to the 
defendant. The defendant accordingly is 
liable to be ejected. The case in the 
plaint, however, is differently’ made. 
There it was said that the holding was 
abandoned on the death of Beni Madhab’s 
widow Matangini and that Dhirendra son 
of Ambika not having been an heir of 
Beni Madhab had no interest in the laud 
to pass to the defendant and the cause of 
action was based upon these allegations. 
These allegations have not been accepted 
by the Courts below since they concurred 
in finding that the landlord accepted 
Matangini’s transferee, Ambika as his ten- 
ant. The plaintiffs’ suit was accordingly 
misconceived and he cannot get the relief 
in the suit as it was brought. 

Nextly, the plaintiff’s contention that 
the lease in favour of Beni Madhab conti- 
nued operative with all its conditions 
and the right to recover possession accru- 
ed on Dhirendra’s transferring it to the 
defendant, cannot also be supported. Ac- 
cording to the facts mentioned by the 
plaintiffs in their plaint and accepted by 
the Courts below the lease came to an 
end as soon as Matangini committed the 
breach of the covenant against alienation 
All the subsequent holders of the land 
were either plaintiffs’ tenants being re- 
cognized by them or trespassers. Ambika 
was recognized by the plaintiffs. He pur- 
chased nothing according to the plain- 
tiffs' case from Matangini because she 
had no right to sell Whatever status he 
had in respect to the land was derived 
from the recognition by the plaintiffs. 
The plaintiffs, therefore, cannot sue thOf' 
defendants for ejectment on the ground 
of violation of the covenant against alie- 
nation. 

Then again in the lease in favour of 
Bani Madhab the lessor did not reserve 
the right of re-entry on breach of a cove- 
nant. It has been held in a number of 
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cases that whore t!ie lessor does uot re- 
serve to himself the right of re-entry the 
covenant against alienation is not enforci- 
ble and the lessor cannot sue the holder 
of the leasehold for recovery of posse*?- 
sion on the breach of the condition : 
Jogesh Chandra Boy v. Mokbul AH 
Chowdhtiry (l), :Mohammad Eeajuddin 
Ahmad v. Basuda Snndari Dasi (2), 
Mahananda Boy v. Saratmani Debi (3) 
and 2/fZ d/ad/tai Sikdar v. Narattam 
Sikdar (4). The plaintiffs cannot in 
this case rely for their right to re-entry 
on the lease in favour of Bani Madhab. 
in my opinion the Subordinate Judge is 
right in holding that the plaintiffs by 

cveatod an impression on 
the mind of the defendant that they would 
not enforce the condition against aliena- 
tion by accepting Ambika the transferee 
from Matangini as tenant : Doe v. Bowe 
W ; Doe V. Sutton (6). 


I should like to say a word with regard 
■to the decision in Safar AH Mia v. 
Abdul Rashid Khati (7). Tho Munsif was 
obliged to rely upon this case in holding 
in favour of the plaiutiffs. The learned 
Subordinate Judge finds it difficult to dis- 
tinguish this case on tho ground that 
there was no reservation of the right of 
re-entry by the lessor. Xt does not. how- 
ever, appear from the report that no right 
of re-entry was reserved and the point 
does not seem to have been argued at all. 
It may be said as has been held in 
Madhab Sikdar Narattam Sikdar (4) 
that the condition restraining a perma- 
nent lessee from alienating his interest is 
void in law as enacted by S. 10, T. P. Act. 
When a lessor grants a permanent lease 
he carves out a major portion of his inte- 
rest and bestows it upon the lessee. Ho 
has no possessory interest loft in the pro- 
perty unless he reserves to himself a right 
of re-entry. For these reasons, in ray 

judgment the decree of the lower appel- 
late Court should be confirmed and this 
appeal dismissed with costs 


M.N./r.K. 


Appeal dismi^^ied. 
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Mukrrji and Graham, JJ. 

Santiram Manda.'. — Alcu^o 1 — Peti- 
tioner. 

V. 

Opposite Paity. 

Criminal Revn. No. 972 of 192S, Daci- 
ded oa 7t;h January 1929. 

Criminal P. C., S. 208 (l)-Complainanf 

IS to be heard and need not necessarily be 
examined. 

Section 303 (1) enjoins chat chi' complainant 
(if any) shall bj hcai-cl. It is not tho oxamiua- 
Cion of tho complainant chat is necessary bat 
only that ho shall bo hoard. [P 230 G 2] 

B. C. Chatterjee, Mrity unjoy Chatto^ 

padhaya dind Bhohinath Boy — for Peti- 
tioner. 

N. K. Basil, Ambikapada Chaadhury 
and C. C. Sinha — for the Crown. 

Mukerji, J— This Rule has been 
issued to show cause why a commitment 
to the Court of Sessions should not be 
quashed on two of the grounds set forth 
in the petitioner’s petition of motion. 
The commitment has been made for the 
trial of the petitioner on a charge under 
Ss. 211, X93 and 194. I. P. C. Tho two 
grounds on which the Rule his been issued 
are ; 

First for that in view of cho fact that tho judi- 
cial onrjuiry in respact of which the potitionoe 
to havo committed tho offonco with 
which ho has boca charged was in regard to a 
prosecution which was uot legally instituted, 
no judicial notice could be taken of the com- 
plaint made or of tho evidence given by the 
petitioner both of which are non est in the 
eye of law, and the commitment made on the 
basis thereof is not sustainable in law.” 

Second : For that tho order of commitment 
is vitiated by tho fact that tho complainant 
was not examined at the enfjuiry before the 
Magistrate. 

Now the relevant facts are these : The 
petitioner lodged a complaint in the Court 
of the Magistrate a^t Howrah against five 
persons including one Mr. Mould. It was 
stated in tho complaint that on 7th March 
1928 .a lock out was declared by the 
authorities of the East Indian Railway 
against 14,000 men, working in their 
Lillooih Workshop who had gone on 
strike, that on 28fch March 1928, when 
some of the strikers were proceeding 
homewards they were held up by some 
Police Officers, some Goorkha guards of 
the Watch and Ward Department of the 
Railway and some men of the Railway 
Volunteer Rifles. It was stated that 
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offences puaisUable under various sections 
ot the Penal Code were coiumitted by the 
accused persons. The specific allegation 
made against Mr. Mould was in these 
words : 

“ Whil.' all this was going on Mr. ^rouId 
came running from the direction of the Loco 
quarters and snatching off a gun from a Goor- 
kha guard, fired it without any previoins warti- 
ing on the strikers. One man was hit and fell 
down by the .side of the road.’’ 

On being examined on oath on the said 
^^J^l'l^int the petitioner said : 

Ihon Mr. ^lould came running from the 
Loco quarters, snatched up a gun from a Goor- 
kha and shot a man who was standing under a 
banian tree on the side of tlie road and the 
man dropped down and did not move again.” 

On. this complaint a judicial enquiry 
was held by Mr. G. S. Dntt, the District 
Magistrate, in which a numl>er of wit- 
nesses were examined, and the complaint 
was dismissed under S. 203, Criminal P.C. 
Mr. Mould then moved the District Mag- 
istrate for proceeding against the peti- 
tioner under S. 476. Criminal P. C, The 
petitioner showed cause but eventually 
the District Magistrate preferred a com'- 
plaint against the petitioner for having 
conunitted offences under Ss. 193 and 211. 
I- I . C. Ou the basis of this complaint 
an enquiry preliminary to commitment 
was held by Mr. H. C. Dose. Deputy 
Magistrate, who eventually made the 
order of commitment against whicli tliis 
Rule is directed. 

Tiie second of the two grounds set forth 
above may be disposed of quite soon. It 
rests upon the words of S. 203, sub-S. (l) 
which says : 

“ Xh.j Magistrate shill, when the accused 
ai)pe.ars or is brought before liim, proceed to 
hoar uhe complainant (if anv) a;id take . . . evi- 
dence etc.” 

It is said that the subsection means 
that if there is a complainant his evi- 
dence must be taken, and that in this 
respect the provision contained in this 
subsection is very different from the 
provisions contained in S. 200 Proviso (aa) 
which dispenses with the examination of 
the complainant in any case in which the 
complaint has been made by a Court or a 
public servant acting or purporting to act 

i'ii • duties. 

and ui S. 244 (1), proviso and S. 252 (l) 
proviso which say that in the case of a 
complaint by a Court the Magistrate shall 
not be bound to hear any person as com- 
plainant. It is said that the omission in 
b. 203 of a proviso of this character to be 
found in Ss. 244 and 252 and ou the other 
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hand the deliberate use of the words re- 
ferred to above in S. 208 is significants 
and that this difference has been made in 
^iewof the importance and seriousness 
of the offences to which the procedure in 
Chap. 1/ is applicable. I am of opinion 
that the argument though specious is not 
sound. In the first place there is a 
palpable difference between hearing th®’ 
complainant and examining him, so that 
\\hat S. 200, Proviso (aa), means is that 
the complainant need not be examined 
on tlie complaint wliile S. 244 (l), proviso 
and S. 252 (1), proviso mean that he need 
nob be heard, but on the other hand 
S. 208 (l), enjoins that the complainant 
(if any) shall be heaixl. It is not the 
examination of the complainant that is 
necessary under S. 203 (l), but only that 
he shall be heard. In this case it is not 
suggested that tlie complainant was not 
heard. What reason there is for making, 
this distinction in this respect between 
the procedure in trials before Magistrate- 
on the one hand and enquiries by them 
preliminary to commitment on the other 
need not be speculated upon ; probably 
it was a case of pure oversight so far as- 
the enactment of S. 20S is concerned, or 
it may be, tliough it is hardly likely that 
the distinction was deliberate. Be that 
as it may, it is clear beyond doubt that 
the examination of tlie compla-inant was 
not obligatory. 

The first of the grounds is based upon \ 
the view tiiat the complaint was not sus- 
tainable because of the bar imposed by 
S. 132 of the Code. It is said that if 
the Court could not entertain the com- 
plaint by reason of the bar, no offence 
was committed by the petitioner under 
S. 211 or S. 193 or S. 194, I. P. C. In 
the present case I do not desire to ex- 
press any opinion on the question whe- 
ther the offences could be held to hav® 
been committed by the petitioner if his 
contention that S. 132 of the Code bar- 
red the complaint was well-founded r 
because in the view I take of the ap- I 

plicability of S. 132 it is not necessary ’ 

for me to go into that question. S. IBS’ 

IS worded very diff'erently from S. 195. 

The words in S. 132 are : 

No prosecutioa ag.ainst any person for any 
act purporting to be done under this f 

shall be instituted in any criminal Court,” 

^while the words in S. 195 are : i 

No Court shall take cognizance of any ^ 
offence punishable under section etc.” j 
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la connexion with S. 132, therefore, 
two matters have to be considered ; first 
whether the filing of a complaint against 
Mr. Mould amounted to an institution 
of a prosecution against him ; and second 
whether the complaint was in respect of 
any act of his purporting to be done 
under Ch. 9. There is authority for 
the proposition that the prosecution of a 
person does not commence till he is sum- 
moned to answer a complaint : Golap Jan 
V. Bholanath Khettry (1). Whether 
the institution of a prosecution as con- 
templated by S. 132 is synonymous with 
the commencement of a prosecution for 
the purpose of a suit for malicious pro- 
secution is a matter on which I have 
my doubts but it does not call for any 
decision here. I would rather rest my 
judgment on the second matter which I 
have already referred to, namely the 
question whether the acts alleged against 
Mr. Mould fall within Ch. 9 of the Code; 
in other words to quote the words of 
S. 127 whether a Magistrate or an officer 
in charge of a Police Station had required 
the assistance of Mr. Mould, and Mr. 
Mould had done the acts attributed to 
him on such requisition. There is a 
passage in the order of the District Ma- 
gistrate on which a good deal of reliance 
has been placed on behalf of the petitioner, 
so far as this question is concerned. The 
passage runs thus : 

“ It nppaai’ed from Mr. Sturgis’ ovidenco 
that he considered the assembly of strikers to 
be au imlawful one and that he purported to 
act under the provisions of Ch. 0, Criminal 
P. C., in dispersing the assembly. Ho admit- 
ted that he had directed the police under him 
as well as other accused persons named in the 
complaint to assist him in dispersing the as- 
sembly which he considered unlawful and 
that, in so dispersing the assembly, those per- 
sons had, under his order used force.” 

The passage seems nob to be entirely 
borne out by the evidence of Mr. Sturgis 
and is evidently loosely worded in so far 
as it refers to all the other accused per- 
sons. It is not the complainant’s case 
anywhere that the assistance of Mr. 
Mould was requisitioned by Mr. Sturgis 
and it cannot also be the case of Mr. 
Mould. I am of opinion, therefore, that 
the acts attributed to Mr. Mould can by 
no means be regarded as falling within 
Ch. 9 and consequently S. 132 has no 
ap.plication to this case. The rule inus^ 

(l) [1011] 38 Cal. 880 = 11 I, C. 311 = 15 
C. \V. N. 917. 


therefore, be discharged. Let the record 
be sent down as early as possible. 

Graham, J. — [n my opinion the rule 
should be discharged on two grounds : 1. 
Firstly, because the case instituted by 
the petitioner Santirani Maiidal had nob 
reached the stage at which it became a 
prosecution, there being merely an in- 
quiry which resulted in the dismissal of 
the complaint (l) (/. L. 11 3S Cal. 8S0); 
and 2. Secondly, because, even if S. 132, 
Criminal P. C., be held to apply, it 
seems to be cle.ar that it can have no 
application. so far at all events as Mr. 
Mould is concerned. I agree th.it the 
rule should be discharged. 

M.n./r.K. Rule discharged. 
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Mitter, j. 

Sm. Pakija Bibi and others — Defen* 
dants — Appellants. 

V. 

Adhar Chandra Nath and others — 

Plaint ills — Respondents. 

Appeal No. 168 of 1927, Decided o.i 3rd 
May 1928, from appellate decree of .\ldl. 
Dist. Judge, Zillab Tipporab, D/- lOtli 
September 1926. 

(a) Registration Act, S. 17, Cl. (S)— Un- 
registered solenama filed at the mutation 
proceedings before Collector is not a part 
of the decree of the Land Registration Col- 
lector and is not admissible in evidence— 
Transfer of Property Act, S. 54, 

Where an unvegisbered solenama was filed 
before the Collector in proceedings taken 
uuder the Land Registration Act for mutation 
of names and name of a cosharer was regis- 
tered in respect of certain property and it was 
stated in the solenama that he was in exclu- 
sive possession for over 30 years and the other 
cosharer gave up all rights to the property on 
payment of some money ; 

Sfld : that the solenama did not form ^ 
part of the decroo of the Land Registratio'^ 
Collector. That tliere should have been a 
deed of sale which in order to be oCective was 
necessary to be registered having regard to 
the provisions of S. 54, T. P. Act, and the 
solenama was not adinissible In evidence. 

[P 232 0 2] 

(b) Cosharer — Adverse possession — Mere 
admission of exclusive possession by one co- 
sharer, cannot create adverse possession 
against him. 

Mere admission by one cosharer that an* 
other has been in exclusive occupation of a cer* 
tain property would not alone create adverse 
possession against him and his title cannot be 
said to have been extinguished from the date 
of admission. [P 232 C 2] 
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(c) Transfer of Property Act, S. 44— Con- 
stant residence of members is not necessary 

—It IS sufficient if house is an undivided 
house. 

The requirements of S. 44 are satisfied if it is 
sliown that the house is an undivided house 
and that occasionally the members of the 
reside in the house. It is unnccessarv 
to constitute an undivided family for the pur* 

?' members of a family 

should have constantly resided in the dwelling 
house, nor is it necessary that thov should be 
joint in moss : 30 All. 324 lUf. and 2^ Bom. 73. 

^ [P 233 C11 

(jpenrlra Kumar Roy~{ov Appellants 
Asitnrayijaii Gho‘ie for Abinask Chan- 
drn Ghose—iov Hesponrlents. ' 

Judgment. In this appeal by the 
<letenclants several points of law have 
been raised. The case of the plaintilT- 
lespondent is that they acquired the 
property ia suit including cadastral 
survey plot 1304 of defendant 7 in Janu- 
ary 1922. The property in suit belonged 
•to the father of defendant 7 and to Pakija 
who IS defendant 1 in the suit and it is 
said that three keras and odd land was 
inherited hy the sisters from their 
parents. Shortly after the death of the 
father of defendants I and 7 a solenama 
was Sled before the Collector in proceed- 

under the Land Registration 
Act for mutation of names and the name 
of defendant 1 was registered in respect 
of the disputed plots and it was stated in 
that solenama that for over 30 years de- 
fendant 1 was in exclusive occupation of 
the disputed lands. It was also stated 
that on payment of Rs. 250 defendant 7 

gave up whatever right she had in the 
diluted properties to defendant 1 This 
solenama was in the year 1914, There 
were partition proceedings, however, 
between defendant 1 and defendant 7 
in which the disputed lauds were in- 
cluded The contention of the defendants 

IS that whatever rights plaintiffs' vendor 

defendant 1 had m the disputed pro- 
perties have been extinguished both by 
adverse possession and the solenama 
which was executed in 19U. Both the 
Couits below have decreed plaintiffs’ 
suit and have held that the solenama 
was not admissible in evidence for want 
of legistration Against the decision of 
the lower appellate Court affirming th^s 

decree of the Munsif in favour of the 
plaintiffs, now respondents, a second 
appeal has been taken to this Court and 
it has been contended by the learned 
vakil for the appellants that the Courts 
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below have erred in law in rejecting the 
compromise petition from evidence on the 
ground that it was not registered. His 
argument is that as it formed part of the 
mutation proceedings and the solenama 
was referre:! to in the order-sheet of the 
Collector no registration was necessary 
having regard to tlie provisions of S. 17. 
Registration Act. It is conceded that 
the solenama did not form a part of the 
decree of the Land Registration Col- 
lector. It was not incorporated in the 
same and even assuming that the decree 
of tlie Land Registration Collector was a 
decree of a Court within the meaning of 
S. 17, Cl. (2), sub-CI. (6) as the 9oleaama| 
was not incorporated in the Land Regis- 
tration decree or order S. 17, Cl. (2), sub- 
CI. (6) did not apply to the present case 
and as for the extinction of the right of 
defendant 1 to the disputed properties of 
defendant 7 it was necessary that there 
should he a deed of sale which in order 
to be effective was necessary to be regis- 
tered having regard to the provisions of 
S. 54, T. P. Act, the solenama has rightly 
been held not to be admissible in evi- 
dence. It is said next that at any rate 
there are admissions in the solenama 
which would go to show that defendant 
7 s title to this property has been ex- 
tinguished and the title vested in defen- 
dant 1 sometime before the execution of 
the deed of sale in favour of the plaintiff 
in 1922. The admissions, however, are 
to the effect that defendant 1 has been in^ 
exclusive occupation of the disputed lands. 
That alone would not create adverse pos- 
session as against the cosharer, namelyi 
the plaintiffs’ vendor, that is defendant 
7. After the solenama which was 
executed in 1914 more than 12 years had 
not elapsed when the deed in favour of the 
plaintiff was executed. Consequently 
the title of the plaintiffs or the plaintiffs 
vendor cannot be said to have been extin- 
guished by that date. 

It has next been argued that no deed 
was necessary to effect the transfer as 
defendant 1 was put in possession and 
reliance has been placed on the class of 
cases of which the case of Mahomed Musa 
^ ■ Aghore Kumar Ganguli (l), is a type. 

That case, however, is distinguishable. 
There, the possession was transferred long 
before the Transfer of Property Act came 
i nto o peration. There were actings and 

(1) A.I.R. 1914 P.C. 27=42 Oal. SOI— 43 I.^ 

1 (P.C.). 
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•conduct of the parties for over half a cen- 
tury and the Judicial Committee of the 
Privy Council in those circumstances laid 
<lo\vn that although a deei was not ex- 
•ecuted having regard to the long course of 
the actings and conduct of the parties the 
•defect of the non-existence of the deed 
was immaterial. I tlnnk, therefore, that 
the contention raised by the appellants on 
this part of the case cannot be sustained. 
A special ground has been taken with re- 
igard to the C. S. plot 1304 which is 
■said to be a homestead on which there is 
a dwelling house. It is said that by rea- 
•son of S. 44, T. P. Act no decree for joint 
possession could be given to the plaintiff 
in respect of this dwelling house. The 
iearned District Judge in appeal has given 
the following reasons for coming to the 
•conclusion that S. 44 does not apply to 
the facts of the present case. He says : 

“ Tbero must be joint management in an un- 
■divided family to save the bari and allow the 
•other ocoupants of that bati the privilege of 
S. 44, X. P. Act. No one is going to contend 
•with any degree of reason that joint possession 
is to be denied to a purchaser in a case like 
this, where the vendor is living away with her 
husband for many years. Any jointness of 
management ceased with her severance from 
liome at marriage. Appellant therefore relies 
in vain on Pranjivan Dayaram v. Bai lievd 
>(2), and it is not necessary to refer to Khirode 
Chandra v. Saroda Prosad (3), for definition of 
family which was only mentioned as showing 
that the sister living away was a part of the 
family. This is not denied, but there is no 
presumption of jointness unless it is shown. " 

I think the learned District Judge has 
taken a somewhat narrow view of the 
scope of S 44. The dwelling house is 
the paternal property of two sisters, de- 
fendants 1 and 7 are entitled to live in 
this house as member of the joint un- 
divided family. It is said that defen- 
dant 1 is actually living in this house. 
It is true that defendant 7 is living away. 
But the requirements of S. 44 is satisfied 
if it is shown that the house is an un- 
divided house and that occasionally tlie 
members of the family, namely, two sis- 
ters in this case reside in the house. It 
is unnecessary to constitute an undivided 
family for the purpose of S. 44 that the 
members of the family should have con- 
stantly resided in the dwelling house nor 
it is necessary that they should be joint 
in mess. Reference may be made to the 
oases o f S uHan JBeqam v. Vebi Prosad (4) 

(2) [1880]”5 Bom. 482. ' ~ 

(3) [1910] 12 C.L.J. 625=7 I.C. 436. 

^4) [1903] 30 All. 324=5 A.I/.J. 352=(1908) 
A.W.N. 126. 
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and V is'iinu (iokhalc v. Vasudci' 

^orhUat Kale (5). In tho latter case 
Parran, C. J.. pointed out that it 
owuership of the dwelling house and not 
its actual occupivtion which brings tlio 
provisions of S. 4, Partition Act, into 
play. It will be noticed that tho same 
words " undivided family *’ wiiich occur 
in S. 44, T. P. .^ct also occur in 
S 4, Partition Act (Act 4 of 1S93). tn 
this view, I tliink so far as plot 1301 
is concerned the decree of tho CourU 
below in favour of the plaintiff for joint 
possession cannot he sustained. The title 
of the plaintiff to tho half-share in plot 
1304 is established but tho decree for 
joint possession given in liis favour is set 
aside. It will l)e open, however, to the 
plaintiff' to institute a suit for partition 
in respect of the same. 

The result is that tho decree of the 
lower appellate Court is affirmed except 
with reference to the C. S. plot 1304 
in respect of which the decree for joint 
possession given in favour of the plaintiff 
is set aside. Subject to this small vari- 
ation the appeal fails and must he dis- 
missed with costs. 

A.I i /R.K. Decree varied. _ 

(5) [1893] 23 Bom. 73. 
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AIukerji and Garlick, JJ. 

Digambar Suthar and others — Defen- 
dants — Appellants. 

v. 

Suajan and others — Plaintiffs — Res- 
pondents. 

Appeal No. 148 of 1925, decided on 
18th April 1928, from appellate decree of 
Addl. Sub-Judge, Chittagong, D/- 16th 
June 1924. 

(a) Transfer of Property Act, S. 89 — 
Order of sale of mortgaged property extin- 
guishes mortgagee rights in it — Civil P. C., 
O. 34, R. 5. 

An order under S. 83 for tho sale of tho 
mortgaged property has tho effect of substi- 
tuting tho right of sale thereby conferred 
upon tho mortgagee for his rights under the 
mortgage and the hatter riglits are extin- 
guished ; A. I. R. I9l8 P. C. 34 and A. I. R. 
1920 P. C. 79, Rcl. otif {Cases discussed). 

[P 23G C 2] 

(b) Civil P. C., O. 34. R. 1 — Mortgagee 
not impleading transferees of equity of 
redemption in suit for sale— Decree passed 
in such suit is nullity. 

Decree passed in a mortgage suit in which 
the transferees of tho equity of redemption 
were not impleaded, although they were necos- 


1929 


234 Calcutta Digambar v. 

sary pieties, is x nullity, and the purchaser 
in exiiution of sueb decree acquires nothing. 

CP •230 C 2] 

Chandra Sekhar Sen — for Appellaats. 

Narendra Kionar Das — lor Ksspoii- 
Jents. ** 

Bir.ij Moh.an Maznmdar — for Dy. 
Registrar. 

Mukerji, J. — This appeal arises out 
of a suit wiiich was instituted by the 
plaintiff for recovery of possession after 
declaration of title to the lands of Sch. 2 
of the plaint. These lands form a part of 
plot 1, Sch. 1, of the plaint. One Balaram 
Acharjya, the predecessors of defendants 5 
to S e.Kecuted a simple mortgage of the 
lands of Sch. 1 in favour of one Krishna 
Mangal Sen, the predecessors of defen* 
dints IL to L3, on 10th November 1393. 
In December 1893 the said B.ilaram 
Acharjya executed a usufractuary mort- 
gage of the lauds in suit in favour of the 
predecessors of defendants 1 to 4 and 
thereafter in June 1891 sold the said 
lands to them. In 1900 Krishna Mangal 
Son sued o-i his mortgage. In that suit 
defendants 1 to 4 or their predecessor 
were net parties. Krishna Mangal ob- 
tained a decree on 19tli January. 1901, 
which was mide absolute on 3lst Novem- 
ber 1903. At the execution sale that 
followed tlie father of defendants 9 and 
10 purchased the lands of Sch. 1 on 8th 
June 1904 and they obtained delivery of 
possession through Court on 13th October 
1904. On 2otli June 1903 defendants 9 
and 10 sold plot 1, Sch. 1, to the plaintiff 
and put him in possession thereof. Defen- 
dants 1 to 4 then instituted a suit against 
tixe plaintiff for recovery of possession of 
the disputed lands and obtained a decree 
on IGtii August 1918 and succeeded in 
recovering khas possession by eviction of 
the plaintiff. In the decree passed as 
aforesaid a reservation was made in favour 
of^tlie plaintiff in the following words : 

* This d^croa will not, howevei*, aff jct anv 
equibal>lo right of th3 dafeadant (i. e., the pro- 
sent plaintiff) to which lie may bo ontitlod 
under his prior mortgage.” 

The plaintiff then instituted the pre- 
sent suit on I3th August 1921. 

The Munsif dismissed the suit. The 
Subordinate .Judge has reversed that 
decision and has decreed the suit declar- 
ing the plaintiff s title to the land and 
ordering that defendants 1 to 4 will be at 
liberty to redeem the property on pay- 
ment of Rs. 229-12-0 within two months 
and that in default of such pay- 
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meat within the said period the right of 
the said defendants to redeem would b& 
barred and the plaintiff would be en- 
titled to obtain khas possession. Defen- 
dants 1 to 4 have then preferred this 
appeal. 

The validity of the decree is challenged 
on various grounds which may be broadly 
classed under two heads ; 1st, as regards 
tlje maintainability of the plaintiff’s 
prayer for khas possession ; and 2nd, as 
regards the basis on which redemption, 
has been allowed. 

To deal with the first contention it is- 
necessary to consider the rights of the 
p.xrties, that is to say, those of the plain- 
tiff as transferee from a purchaser at a 
sale held in pursuance of a decree for 
sale under the provisions of the Transfer 
of Property Act (4 of 1882) and those of 
the contesting defendants, namely, defen- 
dants 1 to 4 who are the owners of 
the equity of redemption but were not 
impleaded in the suit. As regards tha 
rights of a purchaser at a mortgage sale 
where the suit is properly constituted, 
that is to say, where all persons having 
interest in the property comprised in the 
mortgage are parties thereto two views 
fundamentally different from each other^ 
may be taken : he may be regarded as 
haying acquired the equity of redemption 
as it stood at the date of the mortgage 
together with the lien of the mortgagee or 
he may be looked upon as having acquired 
the property as it stood at the date of the 
sale, that is to say, the property dis- 
charged of the mortgago lien. If the suit 
is properly constituted as aforesaid the 
title of the purchaser will be absolute and 
relate back to the time of the execution 
of the mortgage and it will make no diffe- 
rence to the rights of the purchaser 
whichever of the aforesaid two views be 
proceeded upon. The difference arises 
where the CDnstitution of the suit is 
defective, that is to say, where all persons, 
having interest in the property mortgaged 
have not been joined as parties in the 
suit. In such a case different results 
follow according as one v^ew is taken, or 
the other, of the rights of the purchaser 
at the sale, and this has led to a diver- 
gence of judicial opinion in this country. 
This conflict has been summarized in the* 
judgment of Suhi’awardy, J., in the case 
of Kristopada Boy v. Chaiianya Charaih 
Mondal (l), and the cases that have been. 
(1) A. 1. R. 19-23 Cal. 274 = 49 Cal. 1043. 
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noticed in that judgment are the more 
important of those that have been cited 
on behalf of the parties before us. On 
behalf of the appellants reliance has been 
placed on the two Full Bench decisions of 
the Allahabad High Court, namely, the 
^ses of Har(m Lai Singh v. Gobind Rai 
(2) and Madan Lai v- Rhagivan Dan (3). 
In the former of these cases a part of the 
mortgaged property was sold by the mort- 
gagor, after the execution of the mort- 
SJage, to some third parties but the ven- 
dees were not made parties to the suit, 
and it was held that the auction-pur- 
chaser at the mortgage sale had no title 
to possession as against the vendees. 

In the latter case the aforesaid decision 
was re-affirmed and applied to a case in 
which in a prior mortgagee’s suit on his 
mortgage the puisne mortgagee and the 
purchaser at the sale on his mortgage de- 
cree to which the prior mortgagee was not 
a party were not made parties. To these 
may be added the case of Entholi 
Kizhakki Kandy Kanaran v. Vallath 
Koylil U nnoli (4), in which the Allahabad 
case first mentioned above was followed 
hind applied to a case where a mortgagor, 
subsequent to the mortgage, sold the 


mortgaged properties to another persoi 
who, however, was not impleaded in tl: 
mortgagee’s suit. The appellants ah 
rely on the case of Agore Nath Ranevjee ' 
Debnarani Guin (5), in which the afoiM 
said Allahabad decisions were applied 1 
a case where a person who had purchase 
a portion of the mortgaged property froi 
the mortgagor subsequent to the mortgaj 
was not imi>leaded in the suit. The 
also rely upon the decision of this Com 
in the case of Kristopada Roy v. Cha 
Cliaran Mandal (l), in whic 
Walmsley, J., appears to have expresse 
as approving of the principle ( 
Allahabad decisions abovementionet 
Reference has also been made on beha 
of the appellants to such cases as Rah\ 
bullah V. Jugdeo Singh (6), in which i 
was held that a purchaser in execution c 
a mortgage-decree has no right to retai 
possession of the property obtaine 
' civil Court against a purchase 
01 the equity of redemption, who was nc 
a party in^th^suit on ^e mortgage, an 

(‘2) 19 .All. 541 (1897)“^. %^ N.Ta 


(3) 

(4) 

(5) 


1899' 
[1907 


21 All. 235 (P.B.). 

30 Mad. 500 = 17 M. Tj. J. 431. 


[1907] 11 C. W. N. 314. 


(6) [1907] G C. L. J. 009 


W'lio had obtained and remained in pos- 
session till the sale in execution of the 
decree in the mortgage suit and Girinii 
Chunder Mandal v. Iswar Ch under Roy 
(Of in which also the position was siini' 
lar-cases which have been disapproved of 
in the more recent decisions of this Courl, 
e. g., Kalii V. Abboy Charan (8), Bhaga- 
ban Gkandra Kuiidu v. Tarak Chandra 
Basxt (9), and Bhodai Shaikh v. Barada 
Kanta (iOJ. On behalf of the respondent 
I'eliance has been placed upon the Bombay 
decisions of which Dadoba Arjunji v. 
Daynodar Raghunath {ii), is the typo, 

and which lay down that the auction- 
purchaser is entitled to a conditional 
decree which allows the party excluded 
from the suit an opportunity to redeem. 
Special reliance is also placed on belialf 
of the respondent upon two decisions of 
this Court, namely, the cases of Jugdeo 
Singh v. Habibullah Khan (12), and 
Gangadas Bhattar v. Jogeyidra Nath 
Mitter (13), in both of which cases 
there are observations which are clear- 
ly in conflict with the decisions of 
of this Court upon which the appellants 
have relied, though the former of these 
two cases was one in which all the owners 
of the equity of redemption except one 
were made parties to the suit, and what 
was actually held in the latter case was 
that it was not obligatory on the auction 
purchaser to institute a fresh suit for en- 
forcing his security against the party 
who was left out of the previous suit but 
thathemight suefor possession giving the 
omitted party an opportunity to redeem. 

The respondent further relies upon 
cases of which Protab Chandra v. 
Ishan Chandra (14), is a specimen in 
which the auction-purchaser seeks to 
retaiu the possession which he has ob- 
tained in consequence of his purchase as 
against the owner of the equity of re- 
demption who was excluded from the suit. 
To go back to the two views stated above 
and to consider the aforesaid cases in the 
light of these views, according to one of 
them the purchaser acquires the property 
subject to the rights of the parties omitted 
from the suit, and according to the other 


(7) [1900] 4 C. W. N. 452, 

(8) A. I. R. 1921 Cal. 157, 

(9) A. I. R. 1927 Cal. 259. 

(10) A. I. R. 1928 Cal. 116 = 55 Cal. 602, 


(13) 


1892] 16 Bom. 48G. 

1907] 6 C..L. J. G12 = 12 C. W. N. 107. 
:i907l 11 C. W. N. 403 =■ 3 C. L. J. 315. 


(14) [1900] 4 C. W. N. 205. 
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view he acquires title to it only as against 
those parties who are parties to the suit. 
I have referred to the more important of 
the authorities that have been relied upon 
on this point and do not see any use re- 
ferring to others which are either irrele- 
vant or of lesser importance. The appel- 
lants have tried to distinguish some of 
the decisions on which the respondent 
■relies on the ground that the ratio deci- 
dendi of those cases was that the mort- 
gagee had no notice of the assignment of 
the equity of redemption at the time 
when he instituted the suit on his mort- 
gage whereas in the present case the 
transfer in favour of the predecessor 
of defendants 1 to 4 having been by 
means of a registered instrument the 


mortgagee must be held to have had notict 
in view of the decisions of the Judicial 
Committee in the cases of Hetram v 
Shadiram (15) and Tilakdhari Lai v 
Kkedan Lai (16). They also seek to dis- 
tinguish other cases cited on behalf ol 
the respondent on the ground that in 
those cases the purchaser was within time 
in enforcing his security while in the 
present case he has no such remedy 
available to him. The respondent has on 
the other hand made an attempt, though 
somewhat vain, to distinguish the deci- 
sion of this Court upon which the appel- 
lant has relied. I do not propose to go 
into further details but desire to state 
that I agree generally with Suhrawardy, 
J., as he expressed himself in the case of 
Kristopada Roy v. Chaitanya Charan 
Mandal (1) in so far as he was of opinion 
that an attempt to reconcile the conflict- 
ing decisions of this Court is futile, and 

if the case had not presented some oxcep- 
tional features which obviate the neces- 

to a Full Bench I 
should have been prepared to adopt that 

course in order to remove the conflict 
that exists. 


The exceptional features of the presen 
case are two : they are that in the mort 
gage suit the equity of redemption wa 
entirely unrepresented and that an 
remedy which the purchaser or the pr€ 
sent plaintiff could have on the basis c 
the mortgage was barred long ago. Th 
Judicial Committee have authoritativel 
explained the meaniugof S. 89, T. P. Ac 


(15) A. I. R. 1918 P. C, 34=40 411 407 — 

I. A. 130(P.C.). 

(16) A. T. R. 1921 P. C. 112=48 Cal 1- 
I. A. 239 (P.C.). 


(4 of 1882) in the cases of Hetram v. 
Shadi Ram (15) and Matru Mai v. Durga 
Kunwar (17). It is now plain beyond 
controversy that an order under S. 89 of 
the Act for the sale of the mortgaged 
property has the effect of substituting the! 
right of sale thereby conferred upon the* 
mortgagee for his rights under the mort- 
gage and the latter rights are extingui-j 
shed. I do not feel called upon in the 
present case to express any opinion on 
the question whether this proposition 
applies to a decree obtained in a suit in 
^yhich the equity of redemption is en- 
tirely unrepresented. If it does the pur- 
chaser at the sale did not acquire any 
rights under the mortgage the same hav- 
ing already been extinguished by the 
order and substituted by the right of sale. 
On the other h-and it is possible to take 
the view that the decree is to be treated^ 
as a nullity, as on general principles it' 
would be, having been passed in rcspecti 
of property which was entirely unrepre- 
sented and so to liold that the purchaser 
acquired nothing. In Jones on Mort- 
gages the following passage occurs : 

Seccion 140(5. The owner of the equity of 
redemption by purchase from the mortgagor is 
of course an essential party to a bill to bar the 
equity by foreclosure. Such owner is in fact 
the only necessary party defendant. Equally 
with the mortgagor he is unaffected by any 
foreclosure proceeding to which ho is not 
made a party, and moreover the decree is cen- 
erally regarded as void ...” 


xvaauij«ua.n vjrnose in ms Liaw of 
Mortgage 4th Edn., Vol, 1, pp. 620-621, 
observes thus : 

“ If the owner of the equity of redemption 
IS not a party to the suit the purchaser cannot 

claim the position of an assignee of the secu- 

would still remain in the mortgagee. 
And this seems to ba the law even in America 
whore the general rule that the security is 
transferred to the purchaser does not hold good 
If the owner of the equity of redemption, who 
IS said to be the only necessary party, is not 
made a defendant. In all other cases the 
security passes to the purchaser ; for the sale 
though It fails to be effectual in ^very other 
respect, operates as an assignment of the mort- 
gage to the purchaser who may, if he chooses- 
proceed de 7iovo to foreclose those who were 
not represented in the suit.” ’ 

Whatever difference S. 89, T. P Act 
may make in the latter class of cases 
there is nothing in the Act which mili- 
tates against the view expressed in the 
other part of these observations as regards 
the rights of a purchaser at a sale in 
pursuance of a decree in the equity of 

Ti7) a. I. R. 1920 P. O. 79=42 All. 364=47 
I. A, 71 (P.a). 
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redemption is entirely unrepresented. 
Then again, assuming for a moment that 
the sale had operated as an assignment of 
the security, the rights of the purchaser 
at the auction sale, and of the plaintitT 
as assignee from the said purchaser in the 
present case is irretrievably barred. The 
result is that whatever view may be 
taken of the rights of a purchaser at a 
sale under circumstances such as are dis- 
closed in the present case, the plaintiff's 
suit must necessarily fail. It is there- 
fore unnecessai-y to consider any otlier 
matter in connexion with this appeal. 

In this view of the matter, this appeal 
must succeed and the decree of the Sub- 
ordinate Judge being set aside, that of tlie 
trial Court dismissing the suit should be 
restored with costs in this and the lower 
appellate Court. 

Garlick, J . — I agree. 

S.N./r.k, Appeal allowed. 
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Mukerji and Garlick, JJ. 

Upendra Nath Ghose and others — 
Defendants — Appellants. 


V. 

Baikuntha Nath Ghose and others — 
Plaintiffs — Respondents. 

Appeal No. 2665 of 1925. Decided on 
1st June 1928, from decree of 2nd Sub- 
Judge, Sylhet, D/- 15th June 1925. 

(a) Civil P. C., O. 1, R, 9 — *Deity installed 
in family dwellin$; house by ancestors of 
parties — Suit for adjusting rights of worship 
is maintainable, though deity be unrepre- 
sented (Deity's property being not likely 
to be affected) and female members of 
family be not joined — Hindu law — Religious 
endowment. 


A deity had been installed by the ancestors 
of parties. There was no property of the deity 
likely to be interfered with by the arrange- 
ments sought to be made and none outside the 
family was interested in the deitv: 

Held: that the suit for the adjustment of 
mutual rights as regards the worship and pos- 
session of the deity was maiatainablo, though 
the deity be unrepresented and though the 
female members, interested in the deity be 
^t joined as parties : A. I. R. 1925 P. C, 139, 

Id*V Endowments— 

Idol— Suit for adjustment of rights of wor- 

ship-Fractional share in deity should not 


In a suit for the adjustment of rights as to 
the worship and possession of a family deity, 
declaration of a fracti nal share in the deity 
should not be made ; the right to worship the 
deity only should bo declared. [P 239 C 2] 


Ilcmcndra Kumar Das - for Appel- 
lants. 

Sarat Chandra lioy Chou'dh uri anO. 
B i rend ra Kiimar De —for liuspondents 

Mukerji, J.— This appeal arises .niL 
of a suit which was institute! by the 
plaintiffs for certain reliefs which are of 
a somewhat unusual cfiaracter. The 
plaintiffs’ case shortly state! was tint 
their grandfather. Raj Krislina Ghose 
and Sri Ballav Ghose, the grand father 
of the defendants 1 to 8 and Kali Cliaran 
Ghose who was ths great-grandfather 
of defendant 10 and grandfather of the 
husband of defendant 9 were three 
brothers wliose ancestor had installed a 
deity in their ancestral dwelling housO;. 
and the deity according to the plaintiffs 
went by the 'name of “ Dayal " and ac- 
cording to the defendants “ Sridhar. ” 
that the deity is a Saligrara Bigraha and* 
there is daily worship of the deity at 
the place where it was installed and 
that the said three brothers used to wor- 
ship^ the deity every day as well as on 
special occasions, according to their 
shares which wore equal. The plaintiffs 
alleged that in consequence of certain 
events that took place it is they and the- 
principal defendants and one Rama Nath 
Ghose who are now solely interested in 
the said Deity ” and that they exer- 
cised their right of worship of the doity 
down to 1327 when the principal defen- 
dants denied their right and interfered 
with the exercise thereof. 

The prayers that were made in th»- 
plaint were very unusual in theircharacter 
and purported to treat the deity as a move- 
able chattel, in the nature of property 
which-is capableof being owned and posses- 
sed by them and also of being pirtitionod 
in accordance with their respective shares. 
There was a prayer which was of a more 
reasonable character, namely, for a 
declaration of the plaintiff' right to wor- 
ship the deity and for an arrangement 
being made as regards the turns of wor- 
ship as between the different cosharors 
so that the right of worship might be 
exercised in accordance with such turns. 
This prayer, however, appears not to 
have been pressed eventually and the 
relief that was claimed by the plaintiffs 
was confined more or less to the deity 
being treated as moveable property. 
Defendant 1 who was the only contest- 
ing defendant in the trial Court denied 
the plaintiffs’ right altogether. 
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The trial Court decreed the suit in the 
following terms : 

“ That the suit be decreed with costs and 
iiituro interest at 6 p. c. p. a. Plaintiffs’ 
title to the disputed deity as stated in the 
plaint -be declared, and they be free to bring 
the deity to their new bari on the occasions of 
annual parbas and ceremonies such as Puspa 
Jatras, Puskarni Pratistas, Sradhs, marriages. 
Kali Pujas, Mansba Pujas, Kadhastamis, 
Durga Pujas, Tulashi offerings in the month 
of Kartick, Nabannas in Agrahayan, Uttara- 
yan Sankrantis, Sri Panchamis, Basanti 
Pujas, Dhaja Dwadasis, Sasthi Pujas, Anna- 
prasans and Griba Prabeshas without interfer- 
ing with the worship of the deity by the 
principal defendants and performance of 
ceremonies at their (meaning the defendants’) 
bari : that a perpetual injunction be issued 
on the principal defendants not to interfere 
with plaintiffs’ right to worship the deity as 
indicated above. ” 

The above is an extract from the 
ordering portion .of the judgment ; but 
in the decree that was drawn up it was 
clearly stated that the plaintiffs’ title 
to the disputed deity was one-third. 
There was an appeal preferred by the 
defendant 1 from the decree as passed by 
the trial Court and the plaintiffs also 
preferred a cross-appeal. The learned 
Subordinate Judge dismissed the appeal 
and the cross-appeal and affirmed the 
decree of the trial Court. Defendants 1, 
2 and 3, have thereupon preferred a 
second appeal to this Court and the 
plaintiffs have preferred a memorandum 
of cross-objection. 

The appeal of the defendants is pressed 
upon five distinct grounds. The first of 
these grounds is to the effect that the 
decree should be set aside as the suit 
was not maintainable without the deity 
being properly represented therein and 
because the female members of the 
family who were also interested in the 
deity were not made parties to the said 
suit. In support of this ground reliance 
has been placed upon the decision of the 
Judicial Committee in the case of 
Pramatha Nath Mtillick v. Pradyumna 
Ktimar MuUick (l). Now the facts of 
the present case are that the deity was, 
upon the allegations of the parties, in- 
stalled by some ancestor of the parties 
themselves but it is not suggested that 
anybody else than the members of the 
'family to which the parties belonged is 
interested in the deity or that there is 
any property of the deity which is likely 
to be interfered wi th by the arrangement 

' (1) A. I. H. 1925 P. O. 139=52 CalTldg^ 
52 1. A. 245(P.C.). 


which is asked to be made. The suit in 
its essence appears to be one for adjust- 
ment of the rights as between the parties 
themselves in relation to the deity. In 
that way the case seems to be entirely 
distinguishable from the case of Pra- 
matha Nath Mnllich v. Pradyumna 
Kumar Mullich(\.)- In that case there 
was an installation of the deity with a 
fixed abode; and for the idol so established 
as well as for the other idols ancestorial, a 
fund was created by a wull for performing 
their worship. In such a case their 
Lordships of the Judicial Committee 
pronounced the opinion that if the idol 
was not otherwise repx*esented in the 
proceedings result might ensue w’hich 
might, conceivably, vitally affect its 
interests and also that the interest of the 
female members of the family might need 
special protection. Upon these consi- 
derations their Lordships observed that 
it would be in the interests of all con- 
cerned that the idol should appear by a 
disinterested next friend appointed by 
the Court and that the female members 
of the family should also be joined and a 
scheme should be framed for the regula- 
tion of the worship of the idol. The 
scope of that suit was entirely different 
from the scope of the present one. 

In the present case it is really and 
substantially a case of dispute bet- 
ween two contesting parties, one claim- 
ing to have a right jointly with 
the other to perform the worship 
of the deity and to have the pos- 
session of the deity for the performance 
such worshi'^ and the other party 
claiming an exclusive possession of the 
deity with a denial of a right of the 
former to perform any worship at all. I 
am of opinion that the observations of 
their Lordships of the Judicial Committea 
cannot be said to apply to a case of the 
present nature and they are not to be 
treated as authority for the purpose of 
holding that in the absence of the deity 
or of the female members of the family 
the present suit is not maintainable. The 
female members, who may be interested 
in the deity and are not parties to the 
suit, will not be bound by the result of 
the present litigation. That, however, 
is quite a different matter; but in so far 
as the parties who are parties to the suit 
are concerned it cannot be contended that 
the suit is not maintainable. This ground, 
therefore, in my opinion, fails. It may 
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be noted also that this objection does not 
appear to have been taken on behalf of 
the defendants in any of the Courts 
below. 

The next ground is to the effect that 

suit of this character or I’ather a prayer 
■of this^ character is not maintainable. 
The objection is unquestionably correct 
and. well founded if the wording of the 
plaint is taken at its face-value. As I 
have already stated, the plaintiffs appear 
to have entertained a very curious con- 
ception of the deity but the learned Sub- 
ordinate Judge has pointed out in his 
judgment that although many of the ex- 
pressions used in the plaint are extre- 
mely unhappy what in substance is asked 
for on behalf of the plaintiffs is a decla- 
lution of their right of worship which is 
a very valuable right and a permanent 
injunction restraining the principal de- 
fendants from interfering with the exer- 
cise of that right by and on the part of 
"the plaintiffs. Ground 2, therefore, must 
also be overruled . 

It is urged in the next place that upon 
the facts found by the Courts below it 
■should be held that the plaintiffs have 
got no subsisting right or interest in the 
■deity, in respect of which he can possibly 
■get any declaration or relief from the 
Court. As regards this matter the find- 
ings at which the Courts below have 
arrived, more or less concurrently, seem 
to be these: that the deity was installed 
by the ancestors of the plaintiffs as well 
as of the contesting defendants, tliat 
after certain incidents, into the details 
•of which it is not necessary to enter, the 
ancestors of the plaintiffs and the princi- 
pal defendants and Rudranath Ghose be- 
came the sole worshippers of the deity 
■quite a long time ago and that they all 
along exercised the said right, giving rise 
to ^ the presumption that tliey had ac- 
quired the sole right to worship the deity 
•either on a grant or by mutual arrange- 
ment: that in 1305 when the plaintiffs 
removed to their new house in which 
there was already installed another deity 
of the name of Lakshminarayan there 
was an arrangement between the father 
of defendant 1 and the plaintiffs in which 
tdie females of the family or at any rate 
some of them also took part, and the 
arrangement was that the plaintiffs 
would leave the deity at their ancestral 
house, namely, the homestead of the de- 
londants, liberty being reserved to them 


to bring tlie deity to their now homestead 
according to necessity; that tlie plaintiffs 
used occasionally to exercise thoir right 
of worship of the deity an'.l to bring Uio 
deity to their new house on lostive and 

ceremonial occasions and that they con- 
tinued to do so till Baishak 1327 alter 

which date their right to worship the 
deity was denied. On these linJings it 
seems somesvhat difficult to conceive how 
it can reasonably be said that tbo plain- 
tiffs had no longer any subsisting right 
or interest in the deity. This contention 
must also l)e overruled. ’ 

The next contention is to the effect 
that in any event the plaintiffs are not 
entitled to a decree entitling them to 
remove the deity from the place where it 
is to their new house. This contention 
overlooks the terms of the arrangement 
which have been found by both t'la 
Courts below, the arrangement being that 
the plaintiffs would be competent t^:) re* 
move the deity on occasions on whicli 
such removal would be necessary. 

The last ground urged on behalf of the 
appellants relates to tire form of the decree 
that was passed by the trial Court and 
has been upheld on appeal by tire le.irned 
Subordinate Judge. The trial Court, as 
I have already stated, has declared the 
plaintiff's' right to the extent of a 3rd 
share in the deity. Suc'n a declaration 
is one that can sc.ircely be passel in a 
suit of this nature. One could have 
understood if any question as to turns of 
worship Iial arisen in the suit and a de- 
claration limiting the right of the plain- 
tiffs to a certain fraction of the entire 
worship had been made by the Court. 
But the Courts below, as appears from 
the judgment of the learned Subordinito 
Judge, did not deal with any question of 
the turn of the worship at all, the plain- 
tiffs having given up the claim they had 
made on that footing. The declaration 
which the plaintiffs should get as regards' 
their right in connexion with the deityi 
would be to the effect that their right to' 
worsliip the deity will be declared. The 
other declarations that have been made 
in the decree of the learned Munsif will 
stand. What the practical effect of these 
declarations will be is a matter which it 
is somewhat difficult to comprehend, but 
with that we are not concerned so long 
as the plaintiffs would care to have the 
decree passed in their favour. The plain- 
tiffs no doubt hav’a in their cross-objee- 
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tioii sought to get a decree free from cer- 
tain conditions which appear in favour 
of the defendants, but we are not inclined 
to accede to the plaintiffs’ request in this 
connexion. 

The result is that the appeal and the 
cross-objection both fail and they are 
both dismissed, subject only to this that 
in lieu of the w'ords in the decree that 
has been passed in this suit ’’that the 
plaintiff’s proprietary right to one-third 
share in the deity be declared” the words 
‘‘it be .declared that the plaintiffs are 
entitled to worship the deity” be sub- 
stituted. There will be no order as to 
costs either in the appeal or in the cross- 
ol)iection. 

Garlick, J. — I agree. 

S.L./r.k. Appeal dismissed. 
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Rankin, C. J. and Mukerji. J. 

Kamiruddin Mallih — Appellant. 

V. 

Sm. Bishxipriya Choxvdhurani — Res- 
pondent. 

Appeal No 1724 of 1926, Decided on 
2nd August 1928, from appellate decree 
of Dist. Judge, Midnapur, D/- 1st April 
1926. 

: Limilation Acl, S. 5— Revenue Officer by 

his final order rejecting application by ap- 
pellant to adduce further evidence and mak- 
ing correction in record against him — He 
appealing only against first portions of bis 
order honestly believing that he would there- 
by get full relief but appeal was dismissed 
— He preferring present appeal against 
latter portion of order after about 17 o** 18 

days after dismissal-" Under S. 14, Limita- 
tion Act, only period during which suit or 
proceeding was prosecuted will be deducted 
— As appellant acted bona fide in preferring 
his first appeal, there was sufficient cause 
within S. 5— Period of 17 or 18 days is not 
unreasonable or such as would show that ap- 
pellant was negligent — His appeal therefore 
will be protected by S. 5— Limitation Act, 
S. 14. 

Under S. 5 two matters have got to be con- 
sidered (1): whether there was sufficient cause 
for not prefeAring the appeal within the time 
prescribed by law, and (2) whether there are 
circumstances which would justify the Court 
in exorcising the discretion that is granted to 
it under that section for extending the time 
for preferring the appeal. [P 241 C 2] 

A revenue officer rejected the application of 
appellant to adduce further evidence and made 

final order making correction in the record as 
against appellant. Appellant first appealed 
against the portion of the order rejecting his 


application believing bona fide that he would* 
thereby get the whole relief that he wanted. 
The appeal, however, was dismissed. About 
17 or 13 days after the appeal was dismissed he' 
again appealed against the other portion of th& 
order whereby correction in the record waa 
male against him. 

Held : that S. 14 constitutes sufficient ■cause', 
within the meaning of S. 5, bub that section, 
would entitle ono to the deduction of the 
period during which the suit or proceeding; 
was prosecuted ; A. 1. R. 1017 P, C. 156, Rel. 
on. 

Held further : that S. 14 is not exhaustive' 
of all the circumstances that may constitute 
sufficient cause. In this case as the appel- 
lant acted bona fide in preparing his first lap- 
p3al, there was sufficient cause for him for 
not preferring the present appeal within time. 
And this case is fit for the Court to exersise its- 
discretion under S. 5, since the 17 or 18 days- 
that elapsed between the dismissal of tho- 
first and the preferring of the present appeal is. 
nob a period which can be called unreasonable 
or which would show that there was any want 
of diligence on the part of the appellant in pre- 
ferring the appeal. [P 241 0 1, P 242 0 1} 

Apurba Ckaran Mukherjee — for Appel- 
lant. « 

Narendra Nath Seth and Radhika 
Ranjan Guha — for Respondent. 

Mukerji, J — The question that arises- 
for consideration in this appeal is whe- 
ther the appeal which the appellant had 
filed in the Court below was time barred. 
Tiie Tacts necessary to be set out for tbe- 
purposes of this appeal are these : After 
a good deal of litigation in connexion 
with an application under S. 105, Ben. 
Ten’ Act, the final order was passed on 
18th April 1925 by which tbe Revenne- 
Officer made certain corrections in tbe- 
record as against the appellant after re- 
jecting an application which tbe appel- 
lant had made for an opportunity to ad- 
duce some further evidence. On 18th 
May 1925, an appeal was taken from this 
decision of the Revenue Officer to the 
Special Judge being Special Appeal No. 

2 of 1925. This appeal was disposed of by 
the Special Judge on 31st October 1925 
tbe learned Judge holding that tbe ap- 
peal was not competent as it had been 
filed against that portion of tbe order of 
the Revenue Officer by which he had 
rejected the appellant's application for 
an opportunity to adduce farther evi- 
dence. He, however, held that an ap- 
peal as against the order making tbe cor- 
rection would be maintaina’ole and to us& 
his own words, he said “can appeal against 
the entry now that it is against him - 
Acting upon this last-mentioned observa- 
tion of the learned Special Judge, the ap- 
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pellanfc preferred an appeal on 18fch 
November 1925. It is this appeal that 
has been dismissed by the learned 
District Judge upon the ground that it 
was time barred. 

In the applioation which the appellant 
filed for getting an extension of the time 
prescribed for the filing of an appeal, 
the appellant appears to have relied both 
upon Ss. 5 and 14, Dim. Act, though 
neither of these sections was expressly 
mentioned in the application. S. 14, 
no doubt, is not in its terms applicable 
to the present case, the case being one of 
appeal. But, as has been pointed out by 
the Judicial Committee in the case of 
Indar Singh v. Kanshiram (l), the 
provisions of S. 14 are not altogether 
irrelevant for the purpose of considering 
a case under S. 5, Dim. Act. It has been 
held in that case that, though S. 14 may 
not be applicable to any particular case 
in its terms, if the circumstances men- 
tioned in S. 14 are made out, they would 
constitute sufficient cause within the 
meaning of S. 5. The present case, there- 
fore, has got to be looked at from the 
.point of view both of Ss. 14 and 5, Dim. 
■Act. Dooking at it from the point of 
view of S. 14, it seems to me that the 
learned Judge was right in holding that 
all that the appellant was entitled to get 
as deduction of the amount of time taken 
by him in preferring the appeal was the 
period during which he was prosecuting 
with diligence the Special Appeal No 2 
of 1925. The argument of the appellant 
that he is entitled to a deduction of the 
time that was necessary for the purpose 
of obtaining a copy of the order which he 
had to obtain in order to prefer Special 
Appeal No. 2 of 1925 does not appear to 
me to be well-founded. It was distinctly 
laid down by their Dordships of the 
Judicial Committee in the case to which 
i have already referred that, upon the 
current of decisions in this country, the 
period during which a suit or proceeding 
was prosecuted is the period of which 
the appellant would be entitled to a de- 
duction. S. 14, however, is not exhaus- 
tive of all the circumstances that may 
go to constitute sufficient” cause within 
the meaning of S. 6, Dim. Act. In order 
to consider the matter from the point of 
view of S. 6, the finding of the learned 
-J udge would hav e to be taken into ac- 
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count. The learned Judge held that the 
appellant acted bona fide in preferring an 
appeal from that part of the order of the 
Revenue Officer by which his application 
for an opportunity to adduce further evi- 
dence was rejected and that the said ad- 
vice that had been given by the pleader 

to the appellant was .also bona fide. In 
othei woids, the learned Judge was pre- 
pared to hold that there was sufficient 
cause on the part of the appellant for not 
preferring the appeal within the time 
prescribed by law. Now, under S. 5, 
Dim. Act, two matters have got to be 
considered : (1) whether there was suffi- 
cient cause for not preferring the appeal 
within the prescribed period and (2) 
whether there are circumstances which 
would justify tlie Court in exercising the 
discretion that is granted to it under 
that section for extending the time for- 
preferring the appeal. 

Upon the findings of the learned Judge 
inasmuch as 'the appellant’s appeal 
trom a part of the order of the Revenue 
Officer was bona fide, it goes without say- 
ing that the appellant thought that he* 
would be able to get all the redress that- 
he wanted, by preferring that appeal andi 
that it was not necessary for him to pre- 
fer another appeal from the other part of 
the order by which the correction was 
made. Sufficient cause, therefore, upon 
the findings of the learned Judge, has. 
been made out in the case. 

Now the other question whether tho 
discretion should or should not have 
been exercised in favour of the appellant 
turns upon the view that the learned 
Judge has taken of -the appellant’s con- 
duct subsequent to the date on which 
the Special Appeal No. 2 of 1925 was 
dismissed and before he filed the pre- 
sent appeal. As I have already stated,, 
the special appeal was dismissed on 
3ist October 1925 and the present 
appeal was filed on 18th November 1925, 
The appellant, therefore, has got to ac- 
count for the period of 17 or 18 days 
that intervened. The learned Judge, as 
appears from his judgment, was prepared 
to make an allowance in favour of the, 
appellant as regards three days that were- 
taken in obtaining a copy of the order 
from which the appeal was preferred 
was prepared also to allow the appellant 
a deduction of 2 or 3 days for taking ad- 
vice from Calcutta as to whether that ap- 
peal should be filed or whether a second/ 
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appeal should be filed as against the 
■decision of 3Lst October 1925. He was 
prepared also to grant the appellant a 
•further deduction of 2 or 3 days for the 
preparation of the grounds of appeal. 
These periods added up together would 
account for 9 or 10 days. There would 
remain a balance of 8 days which, ac- 
•eording to the learned Judge, has not 
been sufficiently accounted for. Now, in 
making these calculations, I am of opi- 
nion that the learned Julge has applied 
to the case far too exacting a standard 
and, although the discretion which a 
Court exorcises in connexion with an 
application under S 5, liim. Act, should 
not be lightly interfered with, I am of 
opinion that the delay of 17 or 18 days, 
under the circumstances aforesaid, is not 
one that can be considered as unreason- 
able or in other words, I am not satisfied 
.that, in point of fact, there was any want 
of diligence on the part of the appellant 
in preferring the appeal. 

For these reasons, I am of opinion that 
the view which the learned Judge has 
taken of this matter is not right. I 
\would, therefore, allow the appeal, set 
aside the decree from which it has been 
preferred ani direct that the appeal be 
sent back to the lower appellate Court 
to be heard and disposed of in accordance 
with law. 

There will be no order as to the costs 
of this appeal. 

Rankin, C. J.— I agree. 

S.n./R-K. Appeal allowed. 
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Rankin, 0. J., and Buckland, J. 

Sujauddia — Accused Appellant. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 934 of 1928, De- 
cided on 20th December 1928. 

Criminal P. C., S. 195— Propriety of action 

Complaint of forgery implea^ng certain 

per*ons — Complaint for the »ame offence 
.against another is sometimes justified when 
in public interest— Criminal trial. 

In a criminal proseoution a certain docu- 
ment produced in the defence was alleged to 
be the subject-matter of forgery within the 
meaning of the Penal Code. Thereupon the 
complainant in the oass applied to the ilagis- 
trate to make a complaint against three per- 
sons. The Magistrate refused and in appeal 
ihe High Court made a complaint against two 


persons, which came on for hearing before 
another Magistrate who directed the Public 
Prosecutor to make an application to the Court 
which had tried ths case for a complaint 
against a third person under Ss, 193, 465, 471 
and 103, I. P. C. 

Held : that under the circumstances the 
complaint against the third person was justi- 
fied in public interest. [P.243 C 2] 

Mriiyunjay Chatterjee aud Monindra- 
nath Banerjee 2 — for Appellant. 

D. N. Bhattacharjya — for the Orowo. 

Satindra Nath Mukherjee and Satyen- 
dra Kumar Ghose — for Complainant. 

Rankin, C. J — This is an appeal by 
one Sujauddin against an order directing 
a complaint to be preferred against him 
for having committed offences under 
Ss. 193, 465, 471 and 109, I. P. C. It 
appears that one Paclam Prosad was in 
August of last year acquitted on a charge 
under S. 372, I. P. C , of selling a minor 
girl and that at the trial of that accused 
a certain certified copy was produced from 
the register of births at Benares. It is 
said that the copy which was produced 
by the defence had been tampered with 
and that it was a false document the sub- 
ject-matter of forgery within the meaning 
of the Code. Thereupon the complainant 
in the case applied to the Magistrate who 
tried the matter against three persons 
two of them were named, Padam Prosad 
and Behari Lai, and one was unnamed 
but his character and description were 
indicated, namely, that he was a clerk in 
the office of the Registrar of Births at 
Benares. The Magistrate directed a police 
investigation and after considering the 
whole mitter mide up his mind that he 
would not prefer any complaint. The 
complainant appealed to the High Court 
and the High Court made a complaint 
against Padam Prosad and Behari Lai. 
Thereupon the complaint so preferred 
came on for hearing or investigation be- 
fore the Chief Presidency Magistrate and 
he after a lapse of some time, namely, in 
October last, directed the Public Prosecu- 
tor to apply to the successor of the Magis- 
trate who had tried the case for a com- 
plaint to be made against the present 
appellant, Sujauddin and one Kanbaiyalal- 
On nth October this complaint was 
made. 

The appellant appeals and he takes his 
staud upon the circumstance that the 
question whether any complaint should 
be made was discuss^ before the Magi^ 
trate who had actually tried the case ana 
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the niitfeer having gone to the High 
Court a complaint was directed against 
two persons only and not against him. 

Mr. Bhattacharjya for the Crown says, 
first of all, that it is not necessary when 
once a complaint has been made against 
•certain persons in respect of an offence 
that another complaint should be made 
against other persons whom the Magis- 
trrte finds to be necessary parties as 
persons implicated in the offence. He 
•contends before us that complaints are 
not mide against specific offenders but of 
•offences and that once a complaint is 
made the Magistrate conducting the en- 
■quiry has to proceed under S. 200, Crimi- 
nal P. C., and there is no objection what* 
•soever to his directing summonses to 
issue against persons other than those 
•specifically named in the complaint if he 
finds that this is necessary for the ends 
‘6f justice. In support of this contention 
he refers to the decision of a Division 
Bench of this Court Giridhari L^l v. 
Emperor (l). He further contends that 
•even if it be not the case that this com- 
plaint is supererogatory, the Magistrate 
in the present case was well warranted 
in making a complaint against Sujauddin. 

It appears that Sujauddin is one of 
•several accused persons who are about to 
be put on their trial before the present 
High Court Session, an order of commmit- 
ment having been made. Mr. Chatterjee 
has pointed out to us that an order was 
made to the effect that until this appeal 
was heard no order of commitment would 
he made to the High Court Session and, 
on an examination of that matter, I think 
the only bearing of it is this that it would 
not be right, for the purposes of this 
^fcppeal, to regard Mr. Chatterjee’s case as 
prejudiced on the score of being late. I 
do not propose to take that fact against 
the appellant in the present case at all. 

Now, the question whether a com- 
plaint made as required by S. 195 of 
the Code by virtue of S. 476, is neces- 
sary or nob where the same offence has 
already been made the subject-matter 
of a ^ complaint mentioning other per- 
sons is not an easy ’one. Had it been 
necessary to go into that matter on prin* 
ciple and at length I would have re- 
quired further time bo do it justice, and 
I do uot think it necessary in this case 
to attempt to come to a final conclusion. 

”<1) cmp 31 O. W. N. 050^42 I. O. 133=18 
Or, L. J. 901, 


The principle that a complaint is in res" 
pect of offences and not in respect of 
offenders is a kind of proposition that 
may be very sound and at tlie same time 
may be pushed too far ; and in this m-at- 
ter a very careful examination of the 
relevant sections of the Criminal Pro- 
cedure Code would have to bo undertaken 
before the law could be jjroperly laid 
down. I think it is just possible also 
that the offences complained of in this 
case which I have already mentioned at 
the beginning of this judgment might 
not all be in the same position for tlie 
purposes of this argument. However 
, that may be, I am of opinion that this 
app9.al must fail on tlie short ground 
that, assuming another complaint to be 
necessary, I am not satisfied that there 
was anything wrong in making a com- 
plaint in the circumstances of this case 
against Sujauddin. 

The first principle to be considereJ in 
this matter is that it is the public in- 
terest which is paramount in the matter. 
I should be slow to say anything that 
would encourage a complainant to ask 
for a complaint against a porso.n and be- 
ing refused to make another attempt to 
get the same order. Magistrates would 
be very well advise! to deal with such 
applications very firmly. In this case 
the real truth of the matter is that the 
application to the trial Magistrate was 
not an application against or in respect 
of Sujauddin at all. His name came into 
the matter incidentally and only because 
the Magistrate having directed a police 
investigation the question of this man’s 
name with others arose. That Magis- 
trate having refused to make any comp- 
laint the complainant appealed to this 
High Court and I am quite clear that 
any such appeal would not be regarded 
as an appeal against the refusal of an 
order against Sujauddin. The High 
Court having made an order against two 
of the three people against whom the 
complaint was asked for cannot, in my 
judgment, be regarded as having refused 
to make a omplaint in the circum- 
stances against Sujauddin. When the 
matter came before the Chief Presidency 
Magistrate after the High Court’s com- 
plaint he found that it was necessary, to 
get to the bottom of this matter, to have 
other parties adde! as persons to be 
charged ; and, having regard bo principle 
and to the public interest, I am not of 
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opinion that the previous proceedings 
at the instance of the complainant afford 
any reason why the complaint against 
Sujauddin should be set aside. In my 
judgment, the appeal must be dismissed. 

Buckland, J. — I agree. 

M.H./r.K- Appeal dismissed. 
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Rankin, C. J. and BacKLAND, J. 


Debendra Naraijan Chakravarty — Ac- 
cused. 


V. 

Emperor— Opposite party. 

Jury Ref. No. 51 of [1928, Decided on 
14th January 1929. 

(a) Criminal P. C., S. 307 — Scope — Cri- 
minal P. C., S. 428. 

High Oourfc has power under S. 307 read 
vvith S. 428 to call further evidence. 

[P 27G C 1] 

(b) Criminal Trial — In murder cases 
medical evidence must be given viva voce 
before the Jury — High Court refused to 
order examination. of medical witness. 

In cases of murder or of a man-slaughter 
it is unreasonable to expect the jury to con- 
vict if a proper exposition and explanation of 
the medical evidence is not given viva voce 
by a doctor who can deal with the matter and 
satisfy the jury. The jury are quite entitled 
to be fully satisfied. Until one has gleaned 
all the facts that one can get from the medi- 
cal report, one is not really in a position to 
say what parts of the other evidence can be 
relied upon. Where the medical evidence 
was not given the the High Court refused to 
examine or order examination of the doctor 
under S. 428. CP 246 0 1, 2] 

Mrityunjoy Chatterji and Monindra 
Nath Banerjee—ioT Accused. 

Khondkar — for the Crown. 

Ranldn, C. J. — In this case the ac- 
cused man was put on his trial before 
the learned Sessions Jndge of Murshida- 
bad and a jury of five upon a charge 
that about midday on 14th April 1928, 
he committed culpable homicide by kill- 
ing his wife. The wife’s name was 
Kiranbala and it would appear that she 
was a mere girl of some 15 years of age. 
She had been married to the accused 
since about 1924. 

Now the evidence on the part of the 
prosecution consists first of all of a 
considerable amount of evidence to the 
effect that the accused used from time_ to 
time to ill-treat his wife. There! is 
a certain amount of evidence but not 
of a character which can be said to be in 


any way substantial to the effect that fch® 
accused man was carrying on an intriguo 
with the widow of an uncle who lived 
next door and that this might have had 
something to do with the animosity 
between the husband and the wife. 
There is some further evidence as to* 
which it is a matter of opinion whether 
it is substantial or not to the effect that 
this girl may have been acting impru- 
dently if not carrying on an intriguo 
with the witness Srikrishna. But tho 
evideuce which matters and which may 
be regarded as the evidence upon which 
the prosecution sought to bring the- 
charge home to the accused is, in the 
first place, the evidance of some 4 or 6- 
witnesses who say that in the middle of 
the day on the 14th April as they passed 
near by to the accused’s hut they heard 
his wife crying out for help saying that 
she was about to be killed, and one wit-' 
ness at least speaks to words of threat 
and intention to kill on the part of tho 
accused ^man. Sometime afterwards it 
appears that the accused is seen by cer- 
tain witnesses going on to the top of 
his kitchen with an instrument what has 
bean called a crowbar and breaking down 
a part of the wall. When the accused 
man makes up his mind to call in per- 
sons from outside the body of the wifo 
is discovered lying oh the floor with cer- 
tain parts of the earthen wall lying 
round about her and certain parts lying 
on her body, and the story that is given 
out by the husband is this that he was 
away from the house in the morning but 
that when he came back in the afternoon 
he found this state -of affairs, and his 
suggestion was that he knew nothing as 
to what occurred and that it would ap- 
pear that a part of this wall had fallen 
down upon the girl and she had met her 
death while cooking in that room. It 
would appear further that a few days 
before the occurrence a fire in the thatch 
of this house had taken place and it is 
suggested that the damage done at that 
time may have accounted for the col- 
lapse of this earthen wall. 

The condition of the body of the girl 
and the clods make it extremely difficult 
to suppose that any such accident hap- 
pened as that the wall collapsed on tho 
top of the girl and killed her. It ap- 
pears that only a small portion of the 
wall collapsed at all. In addition to 
that there is the evidence of witnesses 
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who gay that the man was seen breaking 
^|own a part of the wall with a crowbar. 
One clod at least was produced in Court 
and the learned Judge was satisfied that 
at showed marks that it had been forced 
off by a crowbar. If. therefore, the 
■question in this case was — whether or not 
the accused man has shown that this 
^irl had met her death by the wall fall- 
ing on tha top of her — there would be 
very little doubt of the finding which is 
against him. 

The real question which arises is whe- 
ther in these circumstances this Court 
can rely upon the evidence which tends 
to show that the girl met her death at 
the hands of the man, that the man was 
in the hut with her in the middle of the 
■day and was ill-treating her in such a 
way that she came by her death. 

As I have sail, there is evidence of 4 
or 5 witnesses called to say that they 
heard the screams and called to say that 
man himself was heard to shout. 
One witness indeed says that he stepped 
up and peeped in and saw what was hap- 
penipg and that the man threatened him 
with this instrument or crowbar. 


given of the probable character of the 
agency by which it was done. The opin- 
ion of the doctor is that there was pro- 
bably an unnatural deatli and the medical 
ofiScer who conducted the post-mor- 
tem said that all the signs pointed to as- 
phyxical death. 

If that were all it would be a some- 
what formidable case to leave to the jury 
against the accused on the basis that the 
shouts and cries that had been heard at 
that time were shouts and cries by the 
man at a time when the man was either 
strangling her by pressing her throat or 
otherwise endeavouring to choke her. 
But most unfortunately and by what ap- 
pears to be the greatest imprudence no 
doctor was called before the jury at all. 
The only thing that was done to satisfy 
the jury in this case — a case where every- 
thing depends upon the medical evidence 
and upon the jury being able to satisfy 
themselves as to what the medical facts 
really were — was that the medical ofiicer 
Sris Chander Sarkar was called before the 
Committing Magistrate and bis deposi- 
tion was put in as part of the evidence 
for the prosecution at the trial. When 


I confess that on reading the evidence comes to be examined one finds that 

of these witnesses for the first time doctor is recorded to have given the 

I rather thought that these witnesses opinion that death might have taken place 


were intending to say that they heard 
sounds of the man beating his wife or 
sounds that pointed to this. On re- 
reading their evidence I find that it is 
not clear that they go so far. They all 
speak merely to bearing something be- 
ing cried out or said. 

The question is one which requires to 
be carefully examined in the light of the 
i^®Port and of medical evidence. 
The first thing that one sees from the 
medical evidence is that it would appear 

iu inconsistent with the view 

that the wall fell down upon the girl 
and killed her and with the view that 
She was beaten to death with any 
instrument. There is one abrasion be- 
ow the right angle of tho lower jaw. 
There is another about an inch below the 
nght side of the neck of the dimension 

^r® some indications 
that the girl died from asphyxia and so far 
as can be seen if this girl met her death 
«no probably died from being suffocated, 

ft portions 

oi her body and a small portion of the 

throat are described by the expression 

Skin removed.** but no indication is 


not less than three days before the date 
of the post-mortem examination. Ho 
does definitely say, taking that sentence, 
at its ordinary meaning, that in his opin- 
ion death could not have been less than 
three days before the date of the post- 
mortem examination. Whether that is 
what he said and, if so. whether that is 
what he meant is another matter. But 
at the time this trial was held before the 
learned Sessions Judge and a jury the 
prosecution had no right to stand merely 
upon that deposition in its recorded form 
and it seems to me to be unpardonable, 
carelessness in a case of this character 
that with a statement utterly inconsistent 
with the prosecution evidence given as a 
medical opinion by the doctor who held 
the post-mortem no endeavour was made 
either to call the medical officer himself 
or to give any medical evidence in the 
hearing of tho jury. 

When one comes to look in detail at 
the report of the post-mortem one finds 
that the post-mortem was conducted on 
the very next day after the alleged occur* 
rence. The girl is said to have been lyin^ 
dead on the midday of 14th April. The ^ 
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doctor who held the post-mortem on 15th 
says or appears to say that he thinks that 
she must have been dead for at least three 
days. When one examines the injury 
report one sees that a great many of the 
organs specified in the usual form are 
described one after another as decom- 
posed,” and one would presume that what 
is meant is that these organs are in such 
a condition that no useful information 
can be gathered by inspection and one 
certainly would think from the post-mor- 
tem report that there was ample mate- 
rial for the opinion that the girl must 
on the 15th have been dead for three 
days. If that be so, then the evidence of 
the doctor given before the jury was abso- 
lutely inconsistent with the witnesses’ 
story as to what they heard on the 15th 
and the case is left to the jury as appears 
from the learned Judge’s heads of charge 
without any comment being made upon 
that circumstance; nor does the learned 
Judge give it a place in his letter of re- 
ference. The charge of the learned Judge 
and the letter of reference are both lucid 
and admirable and I have nothing to say 
against them — excepting this that they 
in no way say that there is any difficulty 
arising out of the evidence of the doctor. 

In these circumstances we have to re- 
gard the verdict of the jury in a manner 
which is quite different from the way in 
which we might feel ourselves obliged to 
regard a verdict which has no basis or 
justification in the recorded evidence. 
The jury were, if this was a point present 
to their minds, quite right to say that 
they could not be asked to convict the 
accused man with evidence in that condi- 
tion. They were entitled to say to them- 
selves: . ,, , 

“Suppose the doctor has been called, sup- 
pose he came before us and it had been puc to 
Dr. Sris Chandra Sircar that this girl was 
alive on Uth April and suppose he had said 
“Well, in my opinion, from what I saw on the 
15th I say that is quite impossible’'; 

no jury could have convicted upon the 
evidence in this case. It seems to me 
that that is exactly the position in which 
this Court now is upon this reference. 

It is true that we have power under 
S. 307, Criminal P. G., read with S 428, 
(to call further evidence. It would per- 
haps be possible to have Dr. Sris recalled 
and the whole matter gone into again. 
Then the case would come back before this 
^ Court after a perfectly proper acquittal 
by the uuauimous verdict of the jury who 
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tried the case. It would come back be- 
fore this Court on a different state of thei 
evidence and in that case we should hav& 
no doubt power to do what we think 
right. Speaking for myself t am entirely 
unable to accede to the suggestion that 
further evidence on this matter should 
be called. 

I wish that it -could be impressed upon 
Public Prosecutors and upon the Sessions 
Judges that in cases — serious cases of 
murder or of man-slaughter it is unrea- 
sonable to expect the jury to convict if a 
proper exposition and explanation of the 
medical evidence is not given viva voce 
by a doctor who can deal with the matter 
and satisfy the jury. The jury are quite 
entitled to be fully satisfied. Indeed not 
until one has gleaned all the facts, one 
can from the medical report, is one really 
in* a position to say what parts of the 
other evidence can be relied upon. In my 
opinion, it may or may not be a mere 
mistake in expression of opinion or that 
the doctor was mistaken or was misin- 
terpreted, but it is impossible for us to 
do anything save to take this solemn 
opinion as it is. I do not know, as 
is not the first time on which I have had 
occasion to make this criticizm or com- 
plaint, whether this will have any effect 
upon the conduct of cases of this charac- 
ter in the mofussil, but the one circuna- 
stance which seems to me to make this 
case worthy of attention is that it is a 
very plain illustration of the fact that a 
jury will sometimes find points which 
are really against the prosecution but 
which escape the notice of learned Judges 
and of Public Prosecutors. 

Thinking as I do that in this case the 
jury were entirely in the right, in my 
opinion, this reference ought to be re- 
jected and the accused acquitted and if 
he is in custody he must be released 

If he is on bail his bail bond should be 
discharged. 

Buckland, J. — I agree but I desire to 
make a few observations as to what has 
been disclosed at the hearing of this re- 
ference. 

To me it is shocking that what may b® 
a serious miscarriage of justice should 
occur by reason of what the learned Chief 
Justice has described, and I entirely con- 
cur, as unpardonable carelessness on the 
part of those charged with the prosecu- 
tion. Ordinarily it is the practice to 
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oall the doctor as a witness in the Ses- 
sions Court when the death of a person is 
involved. That being so I do not under- 
stand why it was not followed on this occa- 
sion for the Public Prosecutor must have 
been fully aware of what the doctor had 
said. Similarly with regard to the Ses- 
sions Judge, who could under S. 509 (2), 
Criminal P. C , have required the doctor 
to be summoned and examined as a wit- 
ness and I am wholly at a loss to under- 
stand why he did not insist upon the 
doctor being called. 

We were askei to send the case back 
to the Sessions Judge to have the doctor 
further examined or to oximine him our- 
selves. The question as to how long be- 
fore the post-mortem examination the 
death had actually occurred is, as regirds 
the doctor, a matter of opinion. The 
facts upon which the doctor formed his 
opinion must have been fresher and far 
more readily present to his mind at the 
time when he gave his evidence in the 
Magistrate’s Court than they possibly 
could be now. If he were to repeat his 
former opinion time and expense would 
have been wasted. If, on the other hand, 
he were to give an opinion more favour- 
able to the prosecution it could not fail 
to be subjected on behalf of the accused 
to strong adverse comment, in the circum- 
stances E do not think it would be fair 
to the doctor to send the case back for 
or to bake further evidence and it is ex- 
tremely doubtful if it would serve any 
useful purpose. 

Finally I desire to make one observa- 
tion with regard to the post-mortem 
report. I observe that that it is chiefly 
oonhned to facts observed by the doctor 
but there is, however, a place At the foot 
where the medical officer is required to 
record his opinion as to the cause of 
death. Though my experience of cases of 
this kind is limited it appears to me that 
it probably would be useful that he 
should also be required to record the 

length of time which in his opinion has 
elapsed since death took place. This is a 
matter as to which I apprehend that in 
every case the medical man who conducts 
the post-mortem examination should be 
able to express an opinion, either with or 
without qualification. It would be pre- 
ferable that he should be required to re- 
cord his opinion at the earliest possible 
moment than that ha should, be asked to 
give it at a lates stage^whea he^ baa-bfot 


the same opportunity to observe the fact 
upon which he must form his conclusion 

V.V. Reference rejected. 
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Page akd Mallik, JJ. 

Beni Madhab Mandal — Plaintiff — 
Appellant. 

V. 

Rai Charan Abi and others — Hespm- 
dents* 

Appeal No. 755 of 1926, Decided on 
7th August 1928, from appellate decree 
of 2nd Sub-Judge, 24-Parganas. D/- 20tli 
November 1925. 

❖ Civil P. C., S. 47 — Questions relatinsr 
to execution, discharge or satisfaction of 
decrees — Parties or representatives not only 
cannot raise such questions by separate suit 
but not even in separate suit except by way 
of defence when judgment-debtor was kept 
out of knowledge of execution proceedings,, 
until after suit was brought, by fraud of 
decree'bolder. 

All questions between the parties to the suit 
or their representatives relating to tho 
oxecuAiou, discharge or satisfaction of the- 
decree must be raised and determined in the 
execution proceedings as provided by tho Oodo 
and not otherwise, and the parties or tliuir re- 
presentatives are precluded from raising or 
canvassing any such question in any separate 
suit or proceeding, except by way of defence 
in a separate suit when tho judgmout dobtor 
has been kept out of knowledge of the execu- 
tion proceedings, until after tho suit has been 
brought, by the fraud of the decree-holder or 
judgment-creditor ; 34 Dovi. 54G ; 19 Cal. 083 ; 
12 Mad. 19 {F.B.) ; 8 All. 140 : 28 All. 273 ; 34 
Cal. 199 and A, I. B. 1927 Cal, 100, Expl. . 

CP 249 C 2] 

Anilendra Nath Ghoudhuri and Ba- 
santa K. Mukherji — for Appellant. 

Satindra Nath Roy Ghoudhuri — for 
Respondents. 

Page.J. — This case raises a question 
of some importance with respect to the 
rights of auction-purchasers at a Court 
sale in execution of a decree. The plain- 
tiff obtained a money decree against 
defendants 1 to 4, the sons of one Pitam- 
ber Ari to whom the plaintiff had lent 
money upon the security of a promissory 
note, to the extent to which the defen- 
dants were in possession of assets belong- 
ing to Pitambar’s estate. On 16th April 
1919 the plaintiff himself purchased the 
property in dispute at a Court sale in 
execution of the decree. No objection 
to the sale of this property was raised 
by the defendants or any'of them under 
S. 47 or O. 21^ Civil P. O., or otherwise 
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and in due course an order confirming 
the sale was passed under O. 21, R. 92. 
Thereupon the sale became absolute, and 
the property was deemed to have vested 
in the plaintiff as from the date of the 
sale. (S. 65, and O. 21, R. 92). The 
plaintiff thereafter took actual possession 
■of the property, but having been ousted 
by the defendants 1—4 he brought the 
present suit to recover possession of the 

property on establishment of his title 
thereto. 

At the trial the defendants contended 
that the property in suit had been sold 
in execution of an earlier decree against 
their father Pitambar ; that on 15th 
December 1915, they had purchased it 
at a Court sale in execution of that 
decree ; and that the property was not 
liable to attachment or sale in execution 
of the decree which the plaintiff had 
obtained in 1919. 

Both the lower Courts have held that 
the sale to the defendants was proved 
and that the sale to them was valid, and 
the plaintiff’s suit has been dismissed. 
The plaintiff, however, in the Wower 
Courts and also in the present appeal 
has contended that inasmuch as the 
•defendants did not prefer any objection 
■to the sale in the execution proceedings 
they were precluded from challenging 
the validity of the sale by way of defence 
to the present suit by the auction pur- 
-chaser for possession. Now, although 
the defendants pleaded that they had no 
knowledge of the decree or of the execu* 
tion proceedings which culminated in 
the sale of the disputed property to the 
plaintiff, no issue was raised in that 
behalf and no finding was obtained by 
the defendants in either Court that they 
were not aware of the decree and of the 
•execution proceedings, or that their want 
of knowledge was due to the fraud of the 
-plaintiff, and for the purposes of this 
^appeal it must be taken that at all mate* 
rial times the defendants were fully 
cognizant of the steps that the plaintiff 
was taking to enforce his claim against 
the property in suit. In support of his 
contention the appellant referred to a 
number of authorities to the effect that 
all questions relating to the execution, 
•discharge or satisfaction of a decree bet- 
ween the parties to the suit or their 
representatives must be raised and de- 
cided in the execution proceedings, and 
^at: 


the penalty imposed on a negligent jndg* 
“®nt-debtor is set out in R. 92, and it is that 
the Court shall znake an order coDdrming the 
sale, and thereupon the sale shall become 
absolute. This amounts to a judicial deter- 
mination that^ none of the objections exists on 
which the validity of the sale could have been 
questioned.” 

(per Walmsly and Subrawardy, JJ. in Jannes- 
war Sikhdar v. Kailas M^ndal ; (1). 

See also Durga Charan Mandal y,Kali 
Prasanna Sarkar (2), Sheikh MuruUah 
V. Sheikh Burullah (3), Dwarka Nath 
Pal V. Tarini Sankar Boy (4), Basiratn 
Malo V. Katyani Debi (5). Mohon Singh 
Choudhuri v. Panchanan Sadhukhan 
(6) Gokul St7igh v. Kisan Singh (7) 
Umed V. Jas Bam (8). On the other 
band the respondents relied upon a line 
of authorities in which the Court, strictly 
following the language of S. 47, Civil 
P. C. (5 of 1908) pointed out that the 
legislature had not prohibited the deter- 
mination of such questions in but by a 
separate suit, and therefore, held that 
all objections to the sale that might bwe 
been but were not raised in the execution 
proceedings by the judgment-debtor 
might be pleaded by way of defence in a 
suit by the purchaser for possession of 
the property that had been sold in exe- 
cution of the decree. Bhiram AH v. 
Oopi Kanth Shaha (9), Nil Kamal MuJc- 
herji v. Jahnavi (10), Durga Charan v. 
Karmat Khan (11) Chandramani Saha 
V. Halijennessa Bibi (12) Suradhani 
Dutta V. Sitoo Sheikh (13) Venkatarama- 
chariar v. M. Sundaram lyar (14) 
Chuia Dandasi v. Pedda Tatiah (16). 
Now, if either rule is applied in its fall 
rigour injustice may result. On the one 
hand it would be unjust that a judgment- 
debtor, who by reason of the fraud of 
the decree-holder or judgment-creditor 
bad remained unaware of the execution 

(1) A. I. R. 1925 Cal. 81. 

(2) [1899] 26 Cal. 727=3 0. W. N. 586. 

(3) [1905] 9 G, W. N. 972. 

(4) [1907] 34 Cal. 199=5 C. L. J. 294=11 
C. W. N. 513. 

(5) [1911] 38 Cal. 448=10 I. C. 305=15 
C. W. N. 795. 

(6) A. I. R. 1927 Cal. 106=53 Cal. 837. 

(7) [1910] 34 Bom. 546=7 I. C. 457=12 Bom. 

L. B. 539. 

(8) [1907] 29 All. 612=4 A. L. J. 519=(1907) 

A. W. N. 193. 

(9) [1897] 24 Cal. 355=1 G. W. N. 396. 

(10) [1899] 26 Gal. 946. 

(11) [1903] 7 O. W. N. 607. 

(I2i [1909] 9 C. Ii. J. 464=4 I. C. 168. 

(13) A. I. B. 1922 Cal. 311. 

(14) [1909] 19 M. L. J. 1=1 1. C. 193. 

(15) A. I. B. 1921 Mad. 272. 
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proceedings until after the auction pur- 
-<shaser had brought his suit for posses- 
■sion, should be debarred from raising 
-objections to the sale as a defence to the 
-claim for possession. On the other hand, 
it would be unjust to an auction-pur- 
‘«haser at an execution sale, who bona 
fide and in due course of law had obtained 
an order confirming the sale, that the 
right to objection to the validity of 
sale should depend upon whether 
.judgment-debtor was the plaintiff or 
•defendant in a separate suit, or that 
validity of the absolute title that 
vested in him under S. 65 and O. 

R. 92 of the Code should remain open to 
-objection by the judgment-debtor until 
the auction purchaser had obtained pos- 
*3ession of the property. 

Now, are the divergent rulings upon 
this subject to which I have referred 
incapable of reconciliation? I think 
not. And I am the more disposed to 
‘^ke this view because I find that Mitra, 

Walmsley and Suhrawardy JJ. have each 
“Of them expressed an opinion in favour 
of the one view as well as of the other. 

In my opinion when the matter is proved 
^ore deeply the true rule will be found 
Mio lie between the two extremes. 

There can be no donbt as to the object 
d;hat the -legislature had in view when 
enacting the provisions of the Code re- 
lating to execution. It was to provide 
'machinery whereby an auction-purchaser 
-at a sale in execution of a decree should 
no able to obtain an absolute and con* 
elusive title to the property sold in a 
simple and expeditious manner. 

It is of the utmost importance that all 
'Objections to execution sales should be dis- 
rSu .® and as speedily as possi- 

^ A ' lordships are glad to find that 

^heOourbe in India have not placed any nar- 

language of S. 244." 

P®' Lord Macnaghten in Prosonna 
.Kumar Sannal ▼. Kalidas, (16) (at p. 687). 

AnA H really a ground of complaint, 

ininr l^dgment-debtor would have been 

P/ocoedings in attaching and 
linfcoroflf whole of the property while the 
m ^ was such as it was, they ought to 

ifffionu™® ®o“Pl»ined. It would be very 
^°J®®d to conduct proceedings in 

trnl ^ attachment and sale 

vf property if the judgment-debtor could lie 

2L *®‘"® advantage of any mls- 

deaoription of the property attached and about 
*0 be sold, which be knew well but of which 
the execution creditor or dec ree-holder might 

I- -A. 166=6 Bar* 
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be perfectly ignorant— that they should take 
no notice of that, allow tho sale to proceed, 
and then come forward and say tho whole 
proceedings were vitiated. That, in thoir 
Lordships’ opinion, cannot be allowed.” 

(Per Sir Richard Couch in T. R. Ar unachellam 

V. F. R. C7ir«i (17) at p. 174 of 

15 I. A). 

See also Basil Barn v. Faitu (18), Be- 
hari Singh y. Mukat Singh {19), Gokul 
Singh v. Kisan Singh (7), Dicarka Nath 
Pal V. Tarini (4), Mohan Singh v. Pan- 
chanan (6). In my opinion, the true rule 
to be collected from the authorities is this, 
tibat all questions between the parties 
to the suit or tbeir representatives re- 
lating to the execution, discharge or 
satisfaction of the decree must be raised 
and determined in the execution pro- 
ceedings as provided by the Code and 
not otherwise, and that the parties or 
their representatives are precluded from 
raising or canvassing any such question 
in any separate suit or proceeding, except 
by way of defence in a separate suit 
when the defendant has been kept out of 
knowledge of the execution proceedings 
until after the suit had been brought by 
the fraud of the decree-holder or judg | 
meat-creditor. 

In the circumstances obtaining in the 
present suit, in my opinion, the respon- 
dents were precluded from raising the 
defence that the property in suit was 
not liable to be sold in execution of the 
plaintiffs’ decree, and as against defen- 
dants 1 — 4 the appeal succeeds, and the 
decrees of the lower Courts will be set 
aside. 

The plaintiff is entitled to a declara- 
tion of his title, and to a decree for pos- 
session as prayed as against defen- 
dants 1 to 4. As against defendant 5 
tho decree of the lower Court stands and 
the suit is dismissed. The respondents, 
defendants 1 to 4, will pay the appel- 
lant’s costs in all the Courts. 

Mallik, J.-I agree. 


s.n./r.k. 


Decree set aside. 


(17) [1889] 12 Mad. 19=16 I. A. 171=5 Sar. 
265 (P.O.). 

(18) [1886] 8 All. 146=(1886) A. W. N. 37. 
.(19) [1906] 28 All. 273=3 A. L. 3. 140=(1906 ) 

A. W. N. 8. 
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RAMKIN, C. J , AND Mukerji, J. 

Bisxuanath Ghakravarti — PliiatiEf 
Appellant. 

V. 

Rabija Khatun and others — Defen- 
dants — Respondents. 

Betters Patent Appeal No. 21 of 1928, 
Decided on 3rd August 1928, from decree 
of Mitter, J., D/- 17th February 1928, in 
Second Appeal No. 25 of 1926. 

^ (a) Limitation Act, Arts. 138 and iy;4— 
Purchaser in execution suing )udgment-i/sbt* 
or*s co-tenants — Art. 144 and not Art. 138 
will apply. 

When a purchaser at Court sale sues the co- 
tenaalis of the judgment-debtor, Act. 133 will 
not apply for that Article applies only against 
judgment-debtor and persons claimingthrough 
him. The suit will bo governed by Art. 144. 

CP 250 C 2] 

sj? (b) Limitation Act, Art. 144 — {Per 
Rinlcin, C. J. and Mukerji, J.) — Purchaser of 
oae co-tenant’s share — Other co-tenants in 
possession obstructing purchaser taking 
possession — Possession becomes adverse to 
purchaser not from sate or its cOtif irmation 
but from obstruction {Miller, /. contra). 

Rinkin C, J. and Mukerji, J • — 1^ ^ B 
together own property of which A is in actual 
possession, and D sells his moiety to O the 
possession of A immediately becomes the pos- 
session of C also. [P 252 O 1] 

A purchaser at court-sale of a oo-tenant’s 
share got his sale confirmed, but when he tried 
to obtain actual possession of the share he was 
obstructed by other co-tenants. He brought 
a suit for possession after twelve years from 
the date of sale or its confirmation but before 
twelve years from obstruction to possession. 

Held . that other co-tenants’ possession 
fro‘m the time of sale to the time of obstruction 
to possession was ou behalf of and not adverse 
to the purchaser. The period of twelve years 
under Art. 144 would run not from the sale or 
its confirmation but from the time whoa pos- 
session was actually obstruoted. The suit was 
witbin time contra (A/if/tfr, J. contra).: A Cal. 

327 ; 10 Bom. 722 and 23 Bom. 137 {F.B.), Disl. 

[P 252 C 1, 2] 

Chandra Sekhar Sen — for Appellant. 
Narendra Kumar Das — for Respon- 
dents. 

[The judgment against which the L. P. 
appeal was filed is as follows :] 

Mitter, J.— The only question argued in 
this appeal is the question of limitation. The 
plalntifi, now appellant, purchased in execu- 
tion of a money decree against Khadim All the 
laud in suit on 8th December 1909. The sale 
was made absolute on 14th January 1910 and 
symbolical possession was taken on 2ad March 
1913. The defendants, now respondents were 
oosharers with Khadim All In the disputed 
land. They oontend that the present suit is 
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barred by limitation as it was not instituted 
within 12 years from the date of sale. The 
Munsif held that there was no allegation in 
the plaint that Khadim All was in possession 
of the disputed land jointly with the defen- 
dants and found the issue of limitation 
against the plaintiff and dismissed bis suit. 
On appeal the learned District Judge of Chitta- 
gong held that time should begin to run from 
the date of the sale and not from the date of 
delivery of symbolical possession as was con- 
ttended for by the plaintifi. The learned Dis- 
trict Judge dismissed the appeal. Art. 188, 
Sch. 1 to the Limitati on Act cannot govern 
the present case as the article applies only 
against judgment-debtors and persons olaim-j 
ing through them. The defendants in the pre-j 
sent case do uot claim through the judgment-! 
debtor Khadem Ali, so Art. 138 does not apply.^ 
Art. 144 which is the residuary article applies 
and the question arises as to when the posses- 
sion of the defendants became adverse to that 
of the plaintiff. It is argued by the learned 
vakil for the appellant that as the possession 
of the defendants was possession on behalf of 
their cosharer Khadim Ali at its inception it 
did not become adverse till the plaintiff who 
had stepped into the shoes of Khadim Ali was 
resisted in obtaining actual possession. In 
other words it is said that the possession 
became adverse from the date of the delivery 
of symbolical possession. 

In my opinion this contention is not 
sound for the same rights and privileges 
which a cosharer has as against his other 
cosharors are not enjoyed by his assignee. 
It is true that in the case of a co- 
sharer the possession of one cosharor is the 
possession of all and that if one of them sets 
up a prescriptive title against the others he 
must prove that his possession was openly 
hostile but it is diffiouU to understand how an 
assignee can • by m^re fact of assignment 
become a cosharor if his rights are denied by 
the other cosharers. It is beyond controversy 
that if the assignor has not transferred posses- 
sion of the property assigned to his assignee 
the latter in order bo succeed in a suit for pos- 
session must sue within 12 years from the date 
of his assignment and that a suit against his 
assignor would be barred if he comes into^ 
Court after that period. It would seem logi* 
cally to follow from this position that the 
claim whibh would be barred against the 
assignor would also be barred against the 
other cosharer for otherwise an absurd posi 
tion would be created. It would indeed be 
absnrd to hold that a claim which would 
ously be barred against the assignor'woal 
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not bo barred i£ brought against the other co- 
sharers who do not even recognize the right of 
the assignor to assign in favour of a third 
party. This view reoeives indirect support 
from the case of Bhwrao v, Rakmin (1). Ad- 
verse possession depends npon the claim or 
title under which the possessor holds and not 
upon a consideration of the question in whom 
the true ownership is vested whether in a 
single person or in many jointly. Adverse 
possession is possession by a person holding 
the land on his own behalf or on behalf of 
some person other than the true owner. See 
the observations of Markby, J., in the case of 
Bejoy Chunder Bannerjee v. Kali Prosonna 
Mukherji (2). Although the possession of the 
defendant was not adverse to that of Khadim 
Ali it became adverse to the plaintiff for it was 
possession on behalf of some person other 
than the true owner. 

The ownership had passed on the date of 
the sale from Khadim Ali to the plaintiff and 
defendants* possession was adverse possession 
to that of the plaintiff from the date of the 
sale, for even if he was holding possession for 
Khadim Ali, he was holding possession on 
behalf of some person other than tbe true 
owner for Khadim Ali’s right had been extin- 
guished by the sale either from the date of the 
sale or from the date when the sale became 
absolute both of which happened more than 
12 years before suit. 


Neamat AH and Khadeni Ali in execution 
of a decree for money against them on 
8th December 1909, and took delivery of 
possession against those persons through 
Court on Sad March 1913, and when he 
went to take actual possession Neamat 
Ali and Khadem AH went away, but 
defendant 1 in collusion with some other 
persons including the defendants 2 to 4 
opposed him. He alleged further that 
the defendants had made certain excava- 
tions in and were about to do further 
damage to the lands. The suit was in- 
stituted on 27th February 1923 with 
prayers for, declaration of title, joint 
possession with defendant 1 and injunc- 
tion. 

The defendants denied the plaintiffs’ 
title and raised sonn dispute as to the- 
extent of their own title as amongst 
themselvec. 

The Munsif held that the plaintiff had 
failed to make out that Neamat Ali liad 
any title to plot 1, or that Khadem AH 
had any title to plot 7 He held that 
Khadem AH and defendant 1 were co- 
sharers in respect of plots 2 to 6. He 
was able to find the extent of Khadem, 
AH’s share in only two out of these five 
plots, that is to say, in plots 2 and 6, and 
he found that share as l/7th. As regards 
plots 3, 4 and 5 he was unable to find the 


No doubt It is true th'kt cosharers in posses- 
sion do not exclude each other and that pos- 
session of cosharers is not adverse to the 
other cosharers. But an alienee of a cosharer 
18 not a cosbarer. Ho is a stranger and ho 
do3s exclude the others and his possession is 
adverse : see Laksliman v. Moru (3). Although 
the present case is the converse of tho Bombay 
case, just referred to, the same principle ap- 
plies for the reasons which I have already 
given. Pot the reasons given above the appeal 
ails and must be dismissed with costs. 

Leave has been asked for and is granted. I 
consider that it is a fft case for appeal. 


X — The suit out of whic 
this appeal has arisen relates to seve 
plots of land. The plaintiff’s allegatic 
was that out of these seven plots, plot 
belonged to one Neamat AH and defei 
daut I m equal shares and plots 2 to 7 b< 
longed to one Khadem Ali and/defendant 
also in equal shares. His case furthe 

purchased the shares < 

Til U8l)91 23 Bo^ 137 (P.B.)“ 

(2) [1879] i Cal. 827r 
(8) [1892] 16 Bom. 722. 


extent of Khadem Ali’s share. He held 
that the plaintiff had made out his title 
to plots 2 to 6 and to the shares mentioned 
above. He, however, dismissed the suit 
as in his opinion Art. 138, Sch. 1, 
Dim. Act applied and the suit had 
not been instituted within 12 years from 
14th January 1910, tbe date of confirma- 
tion of the sale at which the plaintiff 
had made his purchase. He did not 
arrive at any finding as regards the extent 
of the shares, if any, of the different 
defendants. The plaintiff appealed to the 
District Judge who affirmed the Munsif ’s 
view on the question of limitation and 
held further that even if Art. 144 applied 
the same result would follow. 

The plaintiff then appealed to this 
Court. My learned brother Mitter, J., 
held that Art. 144 applies to the case. 
Applying that article he held that, as by 
the sale the title of Khadem Ali was- 
extinguished, the possession pf the co- 
sharers of Khadem AH became from that 
point of time adverse to the plaintiff who 
had by the said sale become the true- 
owner, and such adverse possession hay* 
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nag contiaued for over twelve years the 
suit was barred uader Art. 144=. The 
’•suit, it may be said, was instituted be- 
yond twelve years from 8th December 
1909 which was the date of the sale and 
also beyond the like period from 14th 
-January 19 LO, which was the date of its 
-confirmation. Mitter, J., accordingly 
dismissed the appeal and from his deci- 
•sion the plaintiff has preferred this ap- 
fpeal under Letters Patent. 

I have examined the evidence in the 
case and I may state here that if it is to 
be determined as a question of fact when 
■ the defendants’ possession became adverse 
to the plaintiff the question has to be 
decided in only one way, namely, by 
jholding that such adverse possession com- 
imenced only after the plaintiff went upon 
ithe land after obtaining posseseion against 
the judgment-debtor Khadem ^li through 
Court on 2nd March 1913. It will have 
to be seen, however, whether upon any 
principle of law the possession of Khadem 
-Ali’s cosharers became adverse to the 
plaintiff from and by reason of the sale 
itself. 

Now, to constitute a teoancy-in-com- 
■mon, there must be an equal right to the 
•possession of every part and parcel of the 
subject matter of the tenancy ; joint 
possession is not necessary, unity of 
right of possession being all that is re- 
quired. As a general proposition the 

• entry of one co-tenant, in the absence of 
clear proof to the contrary, enures for the 
benefit of all. The law makes a presump- 
'tion that the relation between co-tenants 

is amicable rather than hostile ; and 
regards the acts of one co-tenant as being 

• in subordination of the title of all the co- 
iienants, for by so regarding they may be 
•made to promote the interest of all. This 

rule prevails not merely on behalf of those 
who are co-tenants when the entry was 
made, but extends to all who afterwards 

• acquire undivided interests in the pro- 
’perty. In Freeman on Co-tenancy and 

Partition, 2ad Edition, S. 167, the follow- 
ing illustration appears : 

°IfAaadB together own (personal) pro- 
perty of which A is in actual possession, and 
‘ B sells his moiety to C, the possession of A 

• immediately becomes the possession of C 
also.” 

My learned, brother Mitter, J., has re- 
ferred to certain cases to which it is 
•necessary to advert in order to. see whe- 
• ther they in any way militate against 
7.the aforementioned view. In one of these 


Prosonna Mukherji (2), Markby, J.. said: 

By adverse possession 1 understand to be 
meant possession by a person holding the land 
on his behalf or of some person other than the 
true owner, the true owner having the right to 
immediate possession.” 

But with the extinguishment of the right 
to possess the unity of the right to posses- 
sion ceases, and'as soon as the title passes 
to the purchaser, it is the latter in whom 
vests the right to possession, and the 
purchaser becomes a tenant-in-common 
with the vendor’s co-tenants. It would 
be a fundamental misconception to think 
that one co-tenant in the absence of any 
thing to the contrary is, in any sense, in 
control or possession of the share of his 
co-tenants. The case of Lakshman v. 
Mont, (3), explains what is meant by 
“adverse possession,” but does not profess 
to touch the present question. The case 
of Bhivrao v. Rukhmin (1), has also 
little bearing upon this question as it 
was a case where certain members of 
a joint Hindu family alienated by sale 
and mortgage specified plots of lands out 
of their share,” giving boundaries of the 
plots and covenanting for title ; and what 
was really decided was that the purchaser 
entered as owner and not as a co-sharer, 
and being in such possession for over 
twelve years was able to defeat under 
Art. 144 the title of the coparceners of 
the vendors or mortgagors. 

With all deference, I am of opinioni 
that the view taken by my learned bro-J 
ther Mitter. J., is not correct. I would^ 
accordingly allow the appeal and setting 
aside the decisions of all the Courts below 
direct a decree to be entered in plaintiff’s 
favour declaring his right by purchase 
and awarding him joint possession with 
the defendants in plots 2 to 6 mentioned 
in the plaint, the share of the plaintiff 
being l/7th in plots 2 and 6, and the 
extent of his share in plots 3, 4 and 5 not 
being determined. The other reliefs 
asked for by the plaintiffs in respect of 
these plots should be refused as there are 
no materials on which they may be 
granted. The suit in respect of plots 1 
and 7 should be dismissed in toto. The 
plaintiff pill get half his costs in all the 
Courts. 

Rankin, C. J. — I agree. 

S.N./r.k. Appeal allowed 
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Suhrawardy and Garlick, JJ. 

Oolbar Bibi and others — Defendants 4 
7 — Appellants. 
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V. 


Ktimar Sinha Roy and others 
Plaintiffs 1 to 4 Respondents. 

Appeals Nos. 1787 and 1788 of 1926 

Deoided on 9th August 1928. from decree 

of 2nd Sub-Judge, Tipperah, D/- 11th 
May 1926. 

(a) Bengal Tenancy Act. S. 22 (2) (amen- 
ded by Act 1 of 19a8)-Transferable occu- 
pancy holding purchased by cosharer land- 
lord— He holds it not as raiyat, but as 
tenure-hoUer subject to payment of fair 
rent to other coaharers* 

If a oosharer landlord purchases a transfer- 
able occupancy holding, he is entitled to hold 
It not as a raiyat, but as a tenure-holder in 
the right which he has in the tenure, subject 
to payment of a fair and equitable rent to 
ttte other cosharar : A. 7. R. 1923 Cal. 210 

CP 254 Cl] 

{h) Occupancy bolding— Nontransferable 
bolding— Cosharer landlord purchasing non- 
transferable occupancy bolding— Another 
cosharer subsequently purchasing same and 
Obtaining possession— Latter’s possession is 
wrongful and former can recover poises- 
Sion of holding except latter's share* 

When a cosharer landlord takes an unlaw- 
ful possession of the holding, another co- 
sharer purchaser of the holding is entitled to 
recover possession from him except to the 
extent of the share of the cosharor. 

CP 254 C 2] 

A oosharer landlord purchased a nontrans- 
lerable occupancy in execution of a money 
uecree. Subsequently another cosharer land- 
lord purchased the same holding in execu- 
tion of his money decree and obtained pos- 
of the latter was 
wrongful and the former was entitled to re- 

exUnfc^o? the holding except to the 

fF B V • ^2 Cal. 172 

Ain 21 C. L. J. 441, Ref.-, 

A. I. R. 1924 P. O, 144, Expl. [P 254 0 1] 

Jogesh Chandra Boy and Sasadhar 
tioy-^ioT Appellants. 

Bafpondents. 

J -These are appeals 
by aefendants 4 to 7 against the d^ree 
Of the Subordinate Judge of Tinnera 
dated 11th May 1926. Defendants 1 to 

which the respondents, the appellants 
and some others are jointly interested, 
in execution of a money decree the plain- 
tjffe purchased the holding in 1912. Bnt 

It appears that they did not get posses- 


''he appel. 

ants obtained a money-decree against 
the same tenants and sold the holding 
and obtained possession thereof. There 
upon the plaintiffs brought these two 
suits for recovery of possession of the 
lands included in the holding from the 

.‘defence was that the: 
plaintiffs had no right in the sikmi and. 
that the plaintiffs being part-owners of 
the sikmi were not legally entitled to 
evict the defendants who were also pro- 
prietors of the same taluk and were in 
possession by virtue of their auction-pur- 
chase. It^ was also pleaded that the 
tenancy being nontransferable the plain- 
tms had acquired no right to it. Both' 
the Courts below made a decree in favour- 
of the pUintiffs minus the defendants:' 
sh^e which is two annas three gandas. 

Defendants 4 to 7 have appealed and' 
It IS argued on their behalf that the- 
view of the law taken by the Courts, 
below 19 wrong. It is contended that 
the tenancy being a nontransferable 
occupancy holding, S. 22, Ben. Ten Act 
does not apply and that the plaintiffs by 
virtue of their purchase have acquired no 
right. In support of this contention, 
reliance has been placed upon Girhh 
Uiandra Ghowdhnry y. Kedar Chandra 
^oy (1; and Lakht Kanta Das \ Jjal 
bhadra Prosad Das (2). These case« 
were, however, decided on the law as it 

stood before the amendment of the Ben- 
gal Tenancy Act in 1908. The law as is 
now laid down by the authorities on this 
point will be considered later. Thou^’h 
the defendants in their written statement 
said that the tenancy was a nontransfer- 
able occupancy holding, the trial Court 
proceeded upon the assumption that 

b. 22 applied to the case. This was due 

to the fact that in the Record-of-Riohts 

on which the defendants base their claim 
the defendants were recorded as bein« in 
possession as cosharer maliks un'der 
8^ 22, Ben. Ten. Act. In this state of 
things the case proceeded under S 22' 
and the judgment of the Court beiow 
does not give any indication whatsoever 
that the question of transferability or 
nontransferability of the holding iwas 
ever mooted. The case in the lower ap- 
pellate Court seems to have been argued 
on the basis of S. 22 and the decision 
arrived at by that Court is also passed 


(1) [1900] 27 Cal. 473=:4 C. W. N. 569. 

(2) [1914] 10 C. L. J. 400=25 I. C. 54C. 
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with refore'icQ to that section. I will, 
-therefore, first of all esimine the ccrrect- 
ness of the decision of * the Court below 
with reference to S. 22, Ben. Ten. Act. 
•Cl. (2) as amended by Act 1 of 1908 
East Bengal and Assam is : 

■“ if the occupancy tight in land is trana- 
lerrad to a person jointly interested in the 
■land as proprietor or permanent tenure-holder, 
■such person shill have no right to hold the 
land as a raiyat, but shall hold it as proprie- 
tor or permanent tenure-holder, as the case 
may be, and shall pay to his cosharers a fair 
and equitable sum for the use and occupation 
.of the same.” 

I It me.tns in simpler language that if 
a CO sharer landlord purchases au occu- 
pancy holding which should be a trans- 
ferable occupancy holding, he is entitled 
to hold it not as a raiyat, but as a 
tenure-holder in the right which he has 
in the tenure subject to payment of a 
fair and equitable rent to the other co- 
’sharers. The object of the amendment 
thas been explained in Puma Chandra 
Roy V. Mathicra Mohan Saha (3), where 
the law is thus stated : 

” Ths effect of the amended section is that 
the occupanev holding disappears, and the 
.purchaser holds the land as a joint proprietor 
or joint tenure-holder, as the case may be. 
To put the matter briefly, the purchaser en- 
joys the land in his character of proprietor or 
tenure-holder and not as a raiyat. But, as 
upon the disappearance of the tenant right, all 
the holders of the superior interest would 
prima facie ba entitled to possession, that 
one amongst them who is allowed to keep 
exclusive posssssion of the laud is made to- 
pay his cosharers a fair and equitable sum 
for such use and occupation. ” 

By the plaintiffs’ purchase in 1912 they 
acquired the holding divested of its cha- 
racter as an occupancy holding and also 
obtained under S. 22 the right to possess 
the land subject to payment of a fair and 
•equitable amount to their cosharers. By 
their purchase of the same holding in 
1914 the defendants did not purchase any- 
thing because whatever interest the ten- 
ants had in the land had already been 
■sold to the plaintiffs in 1912. The defen- 
dants must, therefore, be taken to be tres- 
passers and this position has not been 
seriously denied. Under S. 22 the plain- 
tiffs had the right to the recovery of 
possession of the entire land from the 
defendants. But the Courts below have 
given them a decree in respect of the land 
less the defendants’ share and they were 
satisfied with it. 

Now, assuming that the holding was a 


noa-transferable occupancy holding, ac- 
cording to the decision of the Full Bench 
case of Dayamoyee v. Ananda Mohan (4), 
the plaintiffs by their purchase acquired , 
a good title to the land against every 
person except the landlord. The Full 
Bench decision does not particularly deal 
with the case of a cosharer landlord, but 
it cannot be disputed that by landlord ^ 
is meant ‘ the entire body of landlords ' 
or ‘ the 16 annas landlord. ’ A cosharer 
landlord can only object to the sale of 
the holding to the extent of his own 
share. By the sale of a nontransferable 
occupancy holding a raiyat is not entitled 
to question tUe legality of the sale the 
only parson who can challenge its validity 
is the landlord. It is hardly to be pre- 
sumed that a cosharer landlord is entitled 
to object to the sale of the entire holding 
for it is possible the other cosharers have 
acquiesced in the sale or accepted the 
transfer. It has been held that where a 
eosharer landlord purchases a holding, 
another cosharer has a right to recover 
possession of the property to the extent 
of his own share. Dilbar Sardar v. 
Hosein AH Bepari (5) and Kanohan 
Mandar v. Kamala Prosad (6). In the 
last case the law is thus state! : 

*' In the event of a sale of a nontrangferable 
occupancy holding, the purchaser can ^e evic- 
ted by any of the cosharer landlords to the 
extent of his own share, and if possession of 
the entire holding has been acquired by some 
of the cosharers the other coshaters are en- 
titled to joint possession thereof. 

The logical conclusion from this view is 
that when a cosharer landlord takes an 
unlawful possession of a holding another 
eosharer purchaser of the holding is en' 
titled to recover possession from him 
except to the extent of the share of the 
eosharer. Looking at the question as it 
has been raised before us, it does not seem 
to have been discussed in auy of the re- 
ported oases. From all points of view 
the decree of the lower appellate Court 
seems to be unassailable. 

A good deal of argument was founded 
on same observations of their Lordships 
of the Judicial Committee in the case of 
Midnapur Zemindary Co. v. Naresh 
Narayan Roy (7): at p. 296 (of 51 /• A.) 
their Lordships say : 

(4) [19151 12 Cal. 172=20 G.L.J. 52=27 I-C. 

61=18 C.W.N. 971 (F.B.). 

(5) [1899} 26 Cal. 553. 

(6) [1915] 21 C.L.J. 441=29 I.C. 734. 

(7) A.I.R. 1924 P.C. 144=51 Gal. 631=^1 1-A- 

293 (P.G.). 


(3) A. I. R. 1923 Cal. 210. 
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No cosh&rer oan, as against his cosharers, 
obtain any jote right, a right of parmaeant 
oocupanoy, in the lands held in common, nor 
can he create by letting the lands to culti- 
vators as his tenants any right of occupancy 
■of the lands in them. ** 
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Rankin, C. J., and Mukerji, J. 

Adu Mandal and another — Defendants 
— Appellants. 


This is a reproduction of Cls. 2 and 3 of 
S. 22. Later on their Lordships observe .* 

Even if the Miduapur Company purchased 
any jcte rights in lands held in common by 
the cosharera, such a purchase would in law 
be held to have baen a purchase for the benefit 
of all the cosharors, and the jote rights so 
purchased would by the purchase be extiu- 
gnished. *’ 

A great deal of stress has been laid upon 
the word beneht ’ in the passage quoted. 
What their Lordships meant is that if a 
•cosharer purchases land held in common 
by him and his cosharers, he would hold 
by virtue of such purchase the land to 
the benefit of the other cosharers, namely, 
he would be liable to pay fair and equit- 
able rent to them ; but the jote right so 
purchased would be extinguished. Even 
if the word ‘ benefit ’ in their Lordships’ 
.judgment means ‘ on behalf of ’ or ‘ sub- 
ject to the right of the joint possession 
by the other cosharer landlord, the plain- 
tiffs’ suit for recovery of possession 
against the defendants would not be affec- 
■ted by what their Lordships said. The 
■defendants being trespassers and having 
no right to remain on the land and the 
plaintiffs claiming recovery of possession 
*of the land under a semblance of title 
which gives them the right to present 
possession plaintiffs are entitled to suc- 
ceed. If in future other coshaiers come 
in and claim possession of their shares 
from the plaintiffs and if it is proved 
"that the land is a nontransferable occu- 
pancy holding, they will be under the 
law entitle:! to obtain joint possession 

with the plaintiffs to the extent of their 
•shares. 

The result is that the appeals fail and 
are dismissed with costs. 

Garlick, J. — I agree. The plaintiffs 
purchased the holding, and the defendants, 
as oosharers of the taluk, can only object 
to the plaintiff’s possession of the land 
of the holding so far as their own share 
•of the taluk is concerned. 

S.n./b.k. Appeals dismissed. 


V. 

Hira Lai Mistry and others — Plain- 
tiffs — Respondents. 

Appeal No. 1583 of 1926, Decided on 
27thJuly 1928. 

Bengal Tenancy Act, S. 103 B— Presump- 
tion under S. 103'B may be rebutted by 
reference to proceedings before revenue 
authorities making entry* 

It is quite open to a party who seeks to rebut 
a presumption arising out of an entry in tho 
settlement records to show by a reference to 
the proceedings that had been taken bv the 
revenue authorities that the entry itself is 
wrong or is one which should not be taken at 
Its face value: 27 G. L. J. 107 Foil.: A I it 
1927 Cal. 268. not Foil. [P 2 IG C 2] 

Hemendra Ch. Sen — for Appellants. 

Harendra Nath Mukerjee~~‘ioT Respon- 
dents. 

Mukerji, J. This appeal arises out 
of a suit for declaration of title and 
recovery of possession. The plaintiffs 
have been successful in both the Courts 
below and the defendants have thereupon 
preferred this second appeal. 

The plaintiffs’ case was that the land 
in suit appertained to a jama which they 
held under certain zemindar called the 
Mitras, that they had leased out the 
land to one Sonatan and that Sonatan 
had been dispossessed by the defendants 
in 1919. Thodefence, on the other hand, 
was that the land appertained to a jama 
of the defendants themselves which they 
Iiald under certain zemindars called the 
Hatbaria zemindars. 

The learned Subordinate Judge in con- 
currence with the trial Court found that 
the plaintiffs’ case that the land apper- 
tained to their jama under the Mitras, 
that the same had been leased out to 
Sonatan and that Sonatan had been dis- 
possessed by the defendants had been 
made out. He came to this conclusion 
on a consideration of the evidence that 
there is on the record. This conclusion 
unquestionably is a conclusion on a 
question of fact. 

The appellants, however, contend that 
this finding of the learned Judge had 
been arrived at upon a consideration of a 
piece of evidence which is not admissible. 
Their complaint is that the learned 
Subordinate Judge has referred to and 
relied upon in his judgment a document 
(Ex. 12) which was the decision of the 
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Attestation 'Officer as between the plain- 
tiffs and the defendants in a certain dis- 
pute that was filed in connexion with 
the settlement proceedings. In support 
of the contention that this decision is 
not admissible in evidence or that it can- 
not be relied upon for the purpose of 
rebutting the entry in the settlement 
records which is in favour of the defen- 
dants, reliance has been placed upon the 
decision of this Court in the case of 
Lakhi Nath Bera v- Nahadicip Chandra 
Nandi (l). The passage in that decision 
upon which reliance has been placed on 
behalf of the appellants as aforesaid runs 
in these words: 

Whea thi Racord-oE-Rights has ones baea 
dually published, it cannot ba attacked on the 
ground that certain procedure adopted by the 
revenue authorities in arriving at the final 
conclusion does not support the entry as 
finallv published. If the party aggrieved^ by 
that entry takes objection under the provisions 
of S. 105 .or 106, they might be considered by 
the Revenue Officer. But when a Record-of- 
Rights is challenged in a civil Court, the party 
challenging this record must adduce in evi- 
dence, in order to rebut the presumption, 
matters other than what happened during the 
proceedings prior to the dual publication 
before the Revenue Officer. It is well known 
that the settlement authorities may come to 
certain conclusions at one time of the pro- 
ceeding which they may modify during the 
course of the preparation of the record,” 

The facts on which ^these observations 
were made are not very clear from the 
report of the case as it appears in L9,hhi 
Nath Bera v. Nabadioip Chandra Nandi 
(1). From the reference that is made in 
those observations to the procedure which 
was adopted by the Revenue authorities, 
it seems probable that what was conten- 
ded before the learned Judges was that 
the entry in the Record-of-Rights was 
not to be given its due effect under 
S. 103-B, Ben. Ten. Act, because the 
revenue authorities had not adopted the 
proper procedure or because there was 
some defect in the procedure that was 
adopted by them. In my opinion, what- 
ever may be said as regards the correct- 
ness of the aforesaid dictum of the learned 
Judges as applicable to the facts of the 
case before them, the proposition cannot 
be taken as one of universal application. 
In the case before the learned Judges 
in which these observations were made, 
it appears that tho Court had not taken 
into account the presumption which 
arose upon the entry in the Reoord-of- 
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Rights, hut, on the other hand, held thah- 
no presumption attached to the said entry 
by reason of what was found to be wrong, 
in connexion with the procedure that 
had been adopted by the revenue- 
authorities. It further appears that in 
that case the decision of the Revenue^ 
Officer was the only material by which 
the presumption as to the correctness of 
the Record-of-Rights was sought to be 
rebutted. On the other hand, there are 
decisions of this Court amongst which 
reference may be made to the cases of 
Bagha Mowar v. Bam Lakhan (2) and 
Bama Nath S nit v. Official Trustee of 
Bengal (3), in which it has been clearly 
laid down that the presumption under 
S. 103-B Ben. Tea. Act, may be rebutted 
either by adducing evidence external to 
the settlement proceedings or evidence of 
matters apparent oa ths facs of those 
proceedings. Up:>a these authorities, it 
is clear that it is quite open to a partyj 
who seeks to rebut a presumption arising 
out of an entry in the settlement records! 
to show by a reference to the proceedings' 
that had been taken by the revenue autho-; 
rities that the entry itself is wrong or is' 
one which should not be taken at its face 
value. On principle, it is difficult to 
find bow it can he said that the materials 
upon which the entry has been made- 
cannot be looked into for the purpose of 
determining whether the entry itself is- 
correct or not. The question of suffici- 
ency or insufficiency of those materials* 
is, of course, different. For these reasons. 

I am of opinion that this contention that 
has been urged on behalf of the _appel- 
lants must fail. 

I may mention here that, in the case- 
before us the learned Judge has merely 
referred to the judgment Ex. 12 to which 
exception has been taken hut his findings 
are really based upon other materials 
which he has fully and properlj* discussed 
in his judgment, and it is upon a consi^ 
deration of those materials that he has 
come to the conclusion that the presump- 
tion in question has been rebutted and 
that the plaintiffs have succeeded in 
establishing their case. 

In my opinion, the appeal fails and 
must be dismissed with costs. 

Rankin, C. J. — I agree. 

s.n./r.k. Appeal dismissed. 


(2) [1918] 27 C.L.J, 107=41 1, 0.804. 

(3) A. I. R. 1925 Cal. 790. 


Adu Mandal V. Hira Lal (Mukerji, J.) 


(1) A. I. R. 1927 Oal. 268. 
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SUHRAWARDY, J. 

Panchanan Mukherjee “ Accused — ■ 
Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. Nor 208 of 1928, De- 
cided on 26th April 1928. 

(a}C«lcutta Police Acl (4 ofl866), S. 78-A 
^Stalements made by complainant under 

78*A musk be allowed to be used in evi- 
dence. 

A statement by the complainant during in- 
veBtigatioD to a Police Inspector reduced into 
writing and entered in a diary must be pro- 
duced before the Court and allowed to be pro- 
ved by the defence. [p 257 0 2] 

(b) Criminal P. C., Sa. 162, and 172 — Ap- 
plicability. • 

Sectiona 162 and 172 do not apply to Cal- 
cutta Police. LP 257 C 1,2] 

J. M. Se?t Gupta, H. M. Bose & Satin- 
dra Nath Mukherjee — for Petitioner. 

Judgment. — This rule was obtained 
on the ground that a certain statement 
made by the prosecution to the Sub-In- 
spector of Police at the Park Street Police 
Station was not allowed to be proved by 
the defence. It appears that the girl 
was found in the house of the accused 
at Utterpara and brought down to the 
Calcutta Police Station at Park Street 
where she made a statement to Mrs. Mac 
Gilchrist who had brought the girl up 
from her childhood and after having a 
^Ik with her made a statement to the 
Police Sub-Inspector- Thereafter the ac- 
cused was charged under S. 376, with 
rape on the girl and under S. 351 for 
outraging her modesty. The trial Court 
in its judgment says that the statement 
was not proved because it was entered in 
a confidential diary of the Police Sub-In- 
spector. The Crown has not appeared 
in this case and I have, therefore, to 

”^ 4 ^/ question raised on the law 

and facts placed before me by the learned 
ootmsel fcr the accused. He has referred 
78-A, Calcutta Police Act (4 of 
Ittbfi) under which the police Sub-In- 
spector investigating a cognizable offence 
pay examine orally any person attend- 
ing at tho^ investigation and may reduce 
ifc in writing and such person shall be 
onnd to answer all questions relating to 
the case put to him. That is the only 
section which deals with the power of 
the Sub-Inspector to record the state- 
ment of a person in connexion with a 
pnminal charge. In the Police Act there 
IS no section corresponding to S. 162, or 
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S. 172, Criminal P, C., which do not 
apply to the Calcutta "Police. In the 
Act itself I do not find mention of any 
confidential diary which is privileged 
and cannot be reached by any party in 
a criminal case. This rule was issued on 
the ground that the trial Court was 
wrong in not having the diary in which 
the statement of the girl was entered 
before it and to have it used in evidence. 
The learned Sessions Judge on this point 
only remarked that the complaint of the 
girl was entered in a confidential diary 
and since it was not produced it was not 
necessary to notice it further. If the 
book was not privileged and there was 
no justification for holding it back, the 
defence had legitimate grievance in not 
being able to get hold of it and use it for 
its own purpose. That statement was 
very important as it was the first state- 
ment made to a responsible police officer. 
It has been pointed out to me that the 
girl was in charge of the Bengal Police 
for about a day but she made no state- 
ment there. The statement which she 
first made relative to this matter ac- 
cordingly assumes great importance. If 
the record of the statement was not 
privileged, it was the duty of the pro- 
secution to place all the evidence it had 
in its possession before Court. The with- 
holding of this document naturally sug- 
gests that it is not favourable to the pro- 
secution. It is not a private prosecution 
and I cannot too strongly protest against 
Crown prosecutions degenerating into 
private cases. This rule must be made 
absolute on the ground on which it was 
issued. 

The only question that now remains 
is whether the matter should be sent 
back to the trial Court fora retrial of 
the case after admitting the statement 
made by the girl to the police. The case 
has been hanging on for about two years. 
The accused was originally charged with 
committing rape upon the girl. Accord- 
ing to the girl’s story the rape must have 
continued for a considerable time. Dur- 
ing the course of the trial the trying 
Magistrate before charge was framed 
held that no case of rape could be made 
out and discharged the accused under 
that charge. The girl was examined 
medically and the result of the examin- 
tion does not prove that there was any 
actual rape. All that the medical evi- 
d once goes to show is that the girl’s pri- 
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vate parts are fairly developed but there 
■was no indication of complete coition. This 
disproves the charge of rape and the ac- 
cused was accordingly discharged of that 
charge. He has now been convicted 
under S. 354, I. P- C., for outraging the 
modesty of the girl. In a case where the 
accused is charged with rape it is pos- 
sible to convict him only under S. 354, 
I, P. C., if the charge of rape or attempt 
at rape fails. But in this particular case 
the accused was said not to have com- 
mitted rape on any particular occasion 
or only once but of having lived with 
the girl for sometime and ravished her 
on more than one occasion. According 
to the girl’s story the accused had com- 
mitted rape upon her. But according to 
the medical evidence it must be held 
that so far as the charge of rape is con- 
cerned the story was false. I do not say 
that the evidence on the record directly 
relating to the charge under S. 354, 
I. P. C , is not sufficient for a conviction. 
But I am only considering the desira- 
bility of sending the case back to the 
trial Court to reopen the prosecution 
from the beginning and to have another 
protracted trial in this case when the ac- 
cused has been sentenced to pay a fine 
of Rs. 1,000 only. Considering the na- 
.ture of the case and that the prosecution 
has lasted for such a length of time and 
that the accused is a man of social posi- 
tion and that he has been sufficiently 
punished, if he has committed any off- 
ence, by the ignominy, agony and sus- 
pense which must have been caused to 
him, I think it will not be in the interest 
of justice to order that the accused 
should be retried. 

I accordingly make the rule absolute 
and acquit the accused. The fine if paid 
will be refunded. 

s.n./R.K- Rule made absolute. 
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SUHRAWARDY AND JACK, JJ. 

Bistupada Bera — Appellant. 

V. 

Srinath Chandra Mandal and others 
— Respondents. 

Appeal No. 2141 of 1926, Decided on 
7th December 1928, against the appellate 
decree of Isb Addl. Disb. Judge, 24 Per- 
ganas, D/- 9th July 1926. 


(a) Bengal Tenancy Act, S. 12 — Trans- 
feree. 

There is nothing in law to make it obliga- 
tory upon the landlord to treat as tenant any 
person of whose interest he may have had 
notice but who is not a transferee under S. 12. 

[P 259, C 2] 

(b) Bengal Tenaq^y Act, S. 12 — Release if 
amounts to transfer. 


It is doubtful if a release is a transfer of a 
permanent tenure by sale, gift or mortgage 
within the meaning of S. 12 which the land- 
lord would have been bound to recognize: 33 
Cal. 967 and 43 Cal. 790, Bef. [P 260, C 1] 

(c) Bengal Tenancy Act, S. 12 ~ Trans- 
feree. 

It cannot be laid down as a universal pro- 
position of law that whenever the landlord 
gets notice of interest of any other than the 
transferee, even if it isa^dmitted by the trans- 
feree, he is bound to recognise such person as 
his tenant. [P 260, C 1] 

(d) Bengal Tenancy Act, S. 12 — Landlord 
knowing of other person’s interest in tenure 
but suing transferee for rent — Suit is a rent 
suit. 

Suit for rent brought against the person 
who is a tra'nsferee and of whose purchase the 
landlord has received notice under S. 12 is a 
suit for rent properly framed and is binding oi^ 
the tenure though the landlord may have, 
subsequently to the transfer, known of the 
interest of other persons therein. [P 260, 0 2] 

Braja Lai Chakravarty aud Shyama 
Das Bhattacharya — for Appellant. 

Apurha Charan Mukerji — for Respon- 
dents. 


Suhrawardy, J. — The facts of this 
oase are that one Adarmani held the 
tenure in suit under the landlord defen- 
dant 1. The plaintiffs’ oase that the 
heirs of Adarmani sold the tenure to the 
plaintiffs aud defendant 2, the conve- 
yance being obtained in the name of defen- 
dant 2 alone. Thereafter the landlord ob- 
tained a decree for rent against Adarmani s 
heirs and defendant 2 and in execution 
of the decree purchased the tenure him- 
self. The plaintiffs thereupon brought 
the present suit lor a declaratiou of their 
two-thirds right in the tenure. Defen- 
dant 1 contended that the disputed land 
was purchased by defendant 2 alone and 
not by the plaintiffs and defendant 2 as 
alleged in the plaint. Both the Courts 
below have passed a decree in favour of 
the plaintiffs. The decision of tb® 
lower appellate Court is based on the 
finding that after the purchase of the 
tenure the plaintiffs and defendant 3 
went to defendant 1 to have themselves 


corded as tenants, but he did not a^ 
lowledge any one as tenant but granted 
rent receipt describing defendant 3 as 
arfatdar of the original tenant. The 
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learned Judge seems to have been further 
impressed by the fact that the suH was 
not brought against defendant 2 alone 
bnt also against the heirs of the original 
tenant showing that the landlord had not 
fully recognized the transferee as tenant 
it has been found that the tenure as a 
matter of fact was purchased by ths three 
brothers. The question, therefore, that 
arises for decision is whether the decree 
obtained by defendant 1 was a rent decree 
or whether it was a money decree which 
affected the right, title and interest of 
defendant 2 only. It is argued on behalf 
of the appellant defendant 1 that though 
he had the knowledge of the claim of the 
plaintiffs to a share in the tenure he was 
not bound to look for his rent beyond 
the transferee of the tenure- On the 
other hand, it has been argued on behalf 
of the respondents that the landlord 
having come to know of the interest of 

the plaintiffs in the tenure aud it having 
been found that the tenure was purchased 
by all the three brothers he was bound 
to bring a suit for rent against all the 
three brothers and that the decree ob- 
tained against one of them is a money 
decree. 

It is conceded that there is no legis- 
lative enactment compelling the landlord 
to recognize the interest of any person 
appearing before him and claiming an 
interest in the tenure. The question of 
recorded or non-recorded tenant is not 
material in the case of transfer of a 
enure, unless it arises in connexion with 
he question of representation. Before 
the enactment of Ss. 12, 13 and 15, 
Bengal Tenancy Act, the landlord had 
he option of demanding exhorbitant fees 

succession- In 
relief to a tenure-holder 

i-hlf. ® enacted that 

bA ^ permanent tenure must 

fhA « instrument and that 

to should be givea 

fee with a 

left in thf' '““dlord has no option 
he rl from the moment 

bilitv 12 the lia. 

«JA4rrs,£7i.fsr;,T.: 
•saa 
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(1) A. I. R. 1923 P. 0. 89 
1. A. 165 (P. O.). 
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Now the question is if the landlord ig 
informed of the interest of any one other 
than the transferee in whose name the 
deed of transfer stands is he bound to 
treat such person as tenant and is he 
bound in law to bring a suit for rent 
against the tenure by making such person 
a defendant? As I have stated there is 
nothing in law to make it obligatory 
upon the landlord to treat as tenint any 
person of whose interest he may hivo hadl 
notico but who is not a transferee underj 
b. 12. ^ To hold that the landlord should 
or is, in such ciroumstauces bound to 
treat a person other than a transferee as 

his tenant would make his position ex- 
tremely unenviable. A tenure for 
^xample is sold to A, subsequently A and 
B may both goto the landlord and say 
that B 13 the real owner of the tenure 
and A is merely a benamdar. Suppose 

the landlord brings a suit against B alone 

and obtains a decree in execution of 
which the tenure is sold. A may there- 
after turn round and say that he was the 
real owner and that he was induced by 
fraud or by some other means to acknow- 
ledge the title of B. The landlord may 
in such a case tind himself in great difli- 
culty to realize rent from the tenure. 

Take another common example. If a 
person comes to the landlord and tells 
him that he has some interest in the 
tenure which stands in the name of 
another person as transferee, can it be 
said that the landlord in such a case is 
bound to treat such a person as tenant ? 
The fact that the person in whoso name 
the property stands admits the interest 
of another person will not make the 
matter very clear for the landlord and 
will not make him immune from future 
disputes if the transferee chooses to dis- 
own the right of another person in the 
tenure. Besides, the landlord will find 
himself at the mercy of unscrupulous 
persons able to command perjured evi- 
dence. After a tenure is sold in execu- 
tion of a decree against the ostensible 
transferee the latter may defeat the pur- 
chaser by colluding with the landlord or 
by proving that tbe landlord had notice 
of other persons' interest in it. 

In this connexion one must not forget 
the well-known doctrine that a release 
is not a transfer : Jadunxtk Poddar v. 

Jiup Lai Poddar (2), Mathura Mohan 


(21 Cl90t>J Si Oal. 967 = 4- O. Ii. J. *22 = iQ 
•O, W. N. 659. 
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Saha V. Ham JLumar Saha (3). If in 
the present case defendant 2 had executed 
a document (much less by word of mouth) 
releasing two-thirds of the property in 
favour of the plaintiffs I doubt very much 
that it would amount to a transfer of a 
permanent tenure by sale, gift or mort- 
gage within the meaning of S. 12, 
Bengal Tenancy Act, which the landlord 
would have been bound to recognize. 

Under the law it seems to me that as 
soon as a tenure is transferred under S. 
12 the outgoing tenant ceases to have 
any liability for rent and the incoming 
tenant is the person whom the landlord 
must look to for realization of rent. If 
rent is actually due from a tenure and the 
person in whose name the transfer is 
made is one who represents the tenure 
any other person having any title in the 
tenure cannot compel the landlord to 
treat him as tenant along with the per- 
son who is the ostensible transferee. If 
this were not so, the landlord may be de- 
prived of his fee in cases of successive 
oval transfers. The transferee may come 
to the landlord after selling a portion of 
his tenure privately and say that another 
person has also got an interest in the 
property. In this way ho may go on 
selling parcels of the tenure to others 
without paying the landlord’s fee and 
getting such persons recognized by the 
landlord as his tenants. Taking the 
common sense view of the matter as well 
as considering the object of Ss. 12 and 13, 
I do not think that it can be laid down 
as a universal proposition of law that 
whenever the landlord gets notice of 
interest of any other than the transferee, 
even if it is admitted by the transferee, 
he is bound to recognize such person as 
his tenant. 

Assuming the plaintiffs case to be 
true, they had allowed defendant 2 to 
represent them in the matter of purchase 
of the tenure, that they had in fact told 
the landlord that defendant 2 was the 
person who would represent the tenure,* 
but they did not pay the landlord’s rent 
and the tenure was put up for sale. 
They are not in equity or fairness enti- 
tled to say that the suit which the land- 
lord has to bring for his rent should also 
be brought against them. 

There is an observation by the trial 
Court that the plaintiffs paid their share 

(S> [19151 43 Gal. 790 = 23 C. L. J. 26 = 35 
I. C. 805 = 20 C. W. N, 870. 


of the rent to defendant 2. But the 
lower appellate Court has not come to 
any finding on this point. To my mind 
even if there were such a finding it would 
have made no difference in the applica- 
tion of the law for if the plaintiffs were 
anxious to protect their interest they 
should have seen that the rent reached 
the landlord. In my judgment the suitj 
for rent brought against the person whO| 
is a transferee and of whose purchase the 
landlord has received notice under S. 12, 
Bengal Tenancy Act, is a suit for rent 
properly framed'aud is binding on the 
tenure. In this view of the law this 
appeal is allowed and the decrees of the 
Courts below are set aside with costs in 
all Courts. 

Jack, J. — I agree. 

D D. Appeal alloived. 
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MuKERJi AND Bose, JJ. 

J. Plaintiff— Appellant. 

V. 

British India Steam Navigation Co.f 
Ltd. and Defendants— Respon- 

dents. 

Appeal No. 1027 of 19i6, Decided on 
17th July 1928, from appellate decree 
of the Dist. Judge, Chittagong, D/- 21st 
December 1925. 

(a) BiU oMading -- Shipper accepting 
without protest bill-oMading different 
from prior agreement He ordinarily 
bound by such biU of-ladmg-Mere produc- 
tion of forwarding note will not suffice to 
prove that contract made was different from 
that in bill*of*lndiDg* 

Whatever the prior eicpress bargain has boon» 
a shippor is free to accept any bill-of-lading 
he chooses. If. therefore, he has chosen to 
receive without protest a bill-oMading in a 
certain form he should ordinarily be bound by 
it: Armour & Cn. -9. LeopoJd W alford {London) 
(1921) 3 K. B. 473, Foil. The mere production 
of the forwarding note will not help the shipper 
to prove that the contract actually made was 
something different from that contained in 
the biH-of-lading. [P 262, C 2] 

(b) Evidence Act S. 115— Consignor tak- 
ing delivery of goods on strength of bill-of- 
lading and basing his suit on it — He cannot 
say he is not bound by its terms. 

When the consignor has taken delivery of 
the goods on the strength of the bill-of-ian- 
ing and has really brought his snit ontno 
basis of it, he cannot be heard to j 

is not bound by its terms: Glun 'f. East ana 

West India Dock Co., (1882) 7 A. 
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Ezekeil V. B. 

Chandra Sehhar Sen — for Appellant;, 

S. M. Bose, Banna Lai Ghatterjee, 
Satya Gharan Sinha and Amuhja Gharan 
Sen — for Respondents. 

Judgment. — The plaintiff is the 
owner of a business in miscellaneous 
stores in Alcyab. In August 192L he 
sent a wire to Messrs. Lipton Limited 
in Calcutta for despatching to his Akyab 
^rm 25 cases of Lipton’s white label 
"tea. Messrs. Lipton Limited received 
the order on 23rd and on the next day 
i. e., the 24th, they booked at the office 
of the Rivers Steam Navigation Co. Ltd. 
at Jagannathghat a consignment of 25 
cases, each case containing 64 one pound 
tins, of tea. The total weight of the 
^onsigQinoQfc OiS OQtorsd io tho forwarding 
note was 34 mds. 31^ seers, and the 
yalue was declared to be Rs., 1,850 and 
dt was entered therein that the consign- 
ment was to be carried to Akyab via 
Chittagong. The cas^s were cirried on 
a ship belonging to the Rivers Steam 
Navigation Co. Ltd. up to Chittagong, 
where they were transhipped to a ship 
belonging to the British India Naviga- 
tion Co. Ltd. which carried them to 
Akyab on 14th September 1921. The 
plaintiff s agent at Akyab was informed by 
the coolies who carried the goods from 
the ship to the wharf that the weights 
of the cases were remarkably low. On 
that the agent demanded an open deli- 
very which, however, was refused. The 
agent then approached the Collector of 
Customs and the Wharf Superintend^t, 
and ultimately the cases were opened and 
an inspection of the goods held and it 
was found that of tho 25 cases, 6 cases 
were entirely empty of tea, but filled 
with various sorts of rubbish, six cases 
wore quite in tact as regards their con- 

ents, while the contents of the reraain- 

rmf had been partly abstracted. 

Ihe plaintiff instituted this suit for a 
reach of the contract of carriage and 
prayed for recovery of Rs. 931-15-0 
®ing the value of tho quantity of tea 
abstracted and Rs. 207-8.0 being the 
damages caused by non delivery. The suit 
was laid against the British India 
Steana Navigation Co. Ltd. as defen- 
dant land the River Steam Navigation 
Co. Ltd. as defendant 2. 

It has been found as a fact by both the 
Uourts below that the goods were lost 

in transit between Chittagong and Akyab. 
J-ne trial Court absolved defendant 2 and 
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pissed a decree for Rs, 936-4-0 with costs 
against defendant 1. The latter pro- 
fen eel an api)eil \v*fch tlio result that 
the District Judge who heard the appeal 
allowed it and dismissed the suit but 
made no order for costs. 

The District Judge, while finding all 
the facts in plaintiff's favour Iield that 
the consignment was covered by a bill- 
of-lading issued by the British India 
Steam Navigation Co. Ltd. which con- 
tained amongst others the clause: 

“ Tho company shall-not ba liable for loss, 
damage or delay directly or indirectly result- 
ing from any of tho following causes or perils 
howsoever, occasioued; viz., act of God, King’s 
enemies, piracy, robbery, theft or pilferage 
with or without violence on board or else- 
where, and whether by persons in the service 
of the company or not, &c. Ac.” 

The plaintiff has then preferred the 
present appeal. His contention is that 
defendants are bound by the conditions 
that are mentioned on tho back of tho 
forwarding note, and it is those con- 
ditions and not the conditions in the 
bill-of-lading that represent the con- 
tract of carriage, and that the risks in 
respect of which the bill-of lading ab- 
solved the companies being different 
from and somewhat inconsistent with 
those mentioned on the back of the for- 
warding note were not those that had 
been bargained for when the goods were 
consigned, the bill-of-lading having in 
fact beer^ delivered to the consignor 
several days after the goods wore con- 
signed. It is also contended that when 
the goods were consigned a cutcha re- 
ceipt called the Mate's receipt was given 
to the consignor which was subsequently 
taken back in exchange for tlio bill-of- 
lading, and as tho sirne was not pro- 
duced by the defendants, an inference 
should be drawn against tho defendants 
and it should be held that the goods 
were consigned on a different contract. 
Lastly, it is argued that defendant 2 is, 
in any case liable as tho bill-of-lading 
was issued by defendant 1 only and the 
forwarding note was tlie only document 
that passed between tho plaintiff and de- 
fendant 2. 

The two defendant companies have 
appeared separately in the appeal and 
have replied to these arguments. 

Now, tho goods were consigned on 24th 
August 1921 and the forwarding note 
contarned the following clause which was 
signed by Messrs. Lipton, Limited: 
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“ I hereby certify that I have satisfied my- 
self that the description, marks, weight and 
quantity and class of goods consigned by mo 
and all entries have been correctly entered 
in the forwarding note and the 'goods have 
been marked by the Company’s staff on my 
identification and also that no undeclared 
jewellery and/ or excepted articles as no- 
tified in the Schedule to the Common Car- 
riers Act are contained in these goods and/ 
or luggage and I ‘agree to abide by the con- 
ditions endorsed hereon.” 

The forwarding note remained with 
defendant 2 and what was given to the 
consignor was a Miite’s receipt. This 
Mate’s receipt was within two or three 
days as the evidence shows, returned 
by the consignor in exchange for the 
bill-of-lading that he obtained, the 
bill-of-lading which bore date 24th 
August 1921 and purported to cover 
the entire journey from Calcutta 
to Akyab via Barisal and Chittagong 
and referred to Invoice No. 78 of 24th 
August 1921. The bill-of-lading was 
issued by defendant 1 and expressly 
stated that the goods were to be carried 
and delivered “ subject to the terms and 
conditions of this bill-of-lading.” It 
may be said here that the bill-of-lading 
enlarges upon the forwarding note as 
regards the risks that are to be excepted. 

The first question that arises upon the 
aforesaid facts is what was the contract 
between the parties. The abstract ques- 
tion whether the bill-of-lading is a 
conclusive statement of the contract bet- 
ween the shipper and the shipowner, or 
is only one “piece of evidence, helping 
with others to show what that contract 
is — a question which is dealt with in 
Carver’s Carriage by Sea, 7th Edition, 
S. 56, and is a matter upon which there 
is some conflict of authority — does not 
call for an answer in the present case. 
If it conclude^ the parties, defendant 1 
is at once absolved covering as it does the 
entire journey. If other or extraneous 
evidence is admissible to prove the agree- 
ment between the parties the mere pro- 
duction of the forwarding note will not 
help the plaintiff, but some evidence will 
necessarily have to be given to show 
that the consignor did not expect the 
terms and conditions of the bill-of-lad- 
ing to be incorporated into the con- 
tract or that the terms and conditions 
are out of the ordinary or that the 
circumstances are such as would iudicate 
that the consignor did not bind himself 
to abide by all or any of those terms 
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and conditions. It may also be, as has- 
been said in the passage referred to 
above, that as the bill-of-lading is not 
usually signed until after the goods hav© 
been shipped, it may contain terms nofc 
agreed upon at the time of shipping, or 
that it varies or omits some of the terms 
as then understood. Of all these, how- 
ever, there is not a particle of evidence 
on the record. On the other hand, the 
consignors being exporters on a large 
scale must be presumed to have beea 
aware of the terms and conditions, which 
are nothing but quite ordinary in a bill- 
of-lading of sea-going vessel. Moreover 
as observed by McOardie, J. in Armour 
& Co. V. Leopold Wolford {London) (1} 
at p. 477: 

” Whatever the prior express bargain has 
been, a shipper is free to accept any bill-of-' 
lading he. chooses ; if therefore he has 
chosen to receive without protest a bill-of- 
lading in a certain form he should ordi- 
narily be bound by it.” 

Further than that, the plaintiff suffers 
from a further infirmity. Far from re- 
pudiating the contract as contained in or 
at least evidenced by the bill-of-lading, he» 
as endorsee of the bill-of-lading, produced 
it as entitling him to the goods and took 
delivery of the goods on the strength of 
it. In para 2 of the plaint he set out 
this through bill-of-lading from Cal- 
cutta to Akyab via Barisal aud Chit- 
tagong and as referring to Invoice No. 78 
dated 24th August 1921. Indeeed it is 
on the basis of this of this bill-of-lad- 
inpthat be has instituted this suit, and 
he cannot be heard to say that be is not 
bound by its terms. In Glyn v. East] 
and West India Dock Co. (2J at p. 59& 
Lord Selborne said: 

“Every one olaimtug as assignee under » 
bill-of-lading must be bound by its terms, 
and by the contract between the shipper of 
the goods and the shipowner therein ex- 
pressed. The primary office and purpose of ^ 
bill-of-lading, although by mercantile law 
and usage it is a symbol of the right to pro- 
perty in the goods, is to express the terms 
between the shipper and the shipowner.” 

In the above view of the matter no 
other contention of the appellant need 
be considered. The appeal, in our opi- 
nion, cannot succeed and must be (sis- 
missed, but we do not propose to miko 
any order for costs. 

S.N./r.K. Appeal dismissed 


(1) [1921] 3 K. B. 473. 

(y)[18S2] 7 A. C. 591=52 L. J. Q. B. 146=31 
W. R. 201=47 L. T. 30J. 
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Mukerji and Bose, JJ. 

K(zl<t Chand Mukherjee aud another~ 
Defendants 1 and 2 — Appellants. 


on the mortgage, and for other reliefs. 
The main defence of the defendants was 
that the agreement was void as being due 
to undue influence, and misrepresentation 
and that defendant 1 was a bona fide 


V, 

Jatindra Mohan Banerjee and others — 
Plaintiffs — Respondents. 

Appeals Nos. 556 and 624 of 1926, De- 
cided on 4th July 1928, from appellate 
decrees of 1st Sub-Judge, Dacca, D/- 
12th September 1925. 

(») Civil P. C., O. 41, R. 2 — One appellant 
dying— Co-appellant can rely on his grounds. 

When one of tha appellants dies, his co- 
appellant is competent to rely on all such 
grounds upon which the deceased appellant 
could have resisted and did resist the claim. 

[P 263 C 2] 

Jfr (b) Transfer of Property Act, S. 14— 
Contract of pre-emption between contract- 
ing parties and binding on their successors 
offends rule against perpetuities — Contract 
cannot be enforced against even contracting 
parties. 

An agreement, creating mutual rights of 
preemption between the contracting parties 
and their heirs and representatives-in-interest 
being obnoxious to the rule against perpetui- 
ties, is one that the law considers to be 
unlawful and therefore is not capable of being 
enforced even as between the contracting 
parties. {Case laio discussed). [P 269 0 Ij 

Gunada Charan Sen, Rajendra Chan- 
dra Guha and Charti Ch. Choiodhury — 

for Appellants. 

Brojo Lai Chakravarti, Upendra Lai 
Boy, Jitendra Kumar Sen Gupta and 
Asitaranjan Ghose — for Respondents. 

Judgment. — These appeals have arisen 
out of a suit instituted by the plaintiff 
to enforce a right of pre-emption. The 
plaintiff and defendant 2 were cosharers 
m respect of a homestead, the plaintiff 
a 12 annas share and defendant 2 
the remaining 4 annas share. Then 
there was an agreement between the 
parties, the relevant terms whereof are 
set out below, and the substance thereof 
was that neither party would be compe- 
en to sell his share in the homestead 
but to the other. Thereafter defendant 2 
mortgaged his 4 annas share in the home- 
stead to the plaintiff and afterwards sold 
It to defendant 1. The plaintiff then 
instituted this suit for a declaration that 
the sale held as aforesaid in contraven- 
tion of the agreement was ineffectual as 
against him, and for a sale-deed being 
executed m his favour on receipt of the 
value of the share minus the money due 


purchaser for value. The Courts below 
have decreed the suit in a modified form. 
The defendants as well as the plaintiff 
have then appealed to this Court, the 
appeal of the defendants being S. A. 
No. 556 of 1926 and that of the plaintiff, 
S. A. No. 624 of 1926. It will'be conveni- 
ent to deal with the appeals separately. 

S. A. No. 556 0/1926. 

Appeal No. 556 of 1926 was preferred 
by both the defendants; but defendant 1 
died and his heirs have not come forward 
to be substituted in his place. Tbe posi- 
tion therefore is that the part of the 
decree of the Court below which declared 
that the sale by defendant 2 to defen- 
dant 1 was invalid and inoperative as 
against the plaintiff stands unchallenged. 
The appeal in so far as it is at the in- 
stance of defendant 2 is directed against, 
and its scope is limited to, the part of 
the decree which runs in these words: 

‘Defendant 2 is further directed to execute 
a deed of sale to the plaintiff in respect of his 
4 anna share in the homestead in suit within 
a month of the deposit into Court by the 
plaintiff of Rs. GOO as the price of the sale to 
the credit of defendant 2. One mouth’s timo 
is allowed to the plaintiff for the deposit. On 
failure to make the deposit, so much of the 
decree as directs the sale-deed in favour of the 
plaintiff wiil be treated as cancelled.” 

The principal ground on which the 
decree is challenged on behalf of the 
appellant, namely, defendant 2, is: 

“that the agreement is void as it offends 
against the rule against perpetuity aud is bad 
on the ground of remoteness.” 

The plaintiff respondent contends that 
this contention of the appellant as also 
his other contentions to which reference 
will be made hereafter, should not be 
entertained as his only defence in the 
trial Court was that the agreement was 
void as vitiated by undue influence and 
misrepresentation; but we think we must 
overrule this objection as, in our opinion 
defendant 1 being dead, defendant 2 is 
competent to rely on all such grounds 
upon which defendant 1 could have resis- 
ted and did resist the plaintiff’s claim. 

To deal with the aforesaid contention 
of tbe appellant it is necessary in the 
first instance to set out the relevant 

portion of the agreement. It runs thus: 

“This agreement shall be binding against 
us, our heirs and our repreaentatives-in-ln- 
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terest. Any act done contrary to this agree- 
ment will be considered ineffectual and will 
not be acceptable to a Court of Justice . . 

We settle the price of the entire property 
given in the schedule below to bo Rs. 2,400. 
Any of our cosharers or any coshaters of our 
heirs willing to soil his or any portion of his 
share shall be bound to sell it, for a price pro- 
portionate to the price fixed above to the 
other cosharers and the other cosharer shall 
be bound to purchase the same. The intend- 
ing seller shall on no account be competent 
to sell his share to a third party except as pro- 
vided below. Any sale contrary to this proviso 
will be invalid and the other cosharer will be 
competent to nullify the same by suing for a 
kabala within three years of the sale on depo- 
siting in Court the price with interest at 4 per 
cent per annum." 

There were provisions made as to the 
circumstances under which a sale could 
be effected in favour of a third party, 
but they need not be set out here as ad- 
mittedly those conditions have not been 
complied with. 

Now, it appears that prior to the 
Transfer of Property Act (4 of 1882) 
the Indian Legislature recognized that 
a contract for the sale of immovable pro- 
perty created an equitable interest in the 
property and made the purchaser the 
owner of it in equity: See illustration 
(g) to S. 3, illustration (o) to S. 13, and 
S. 27. Cl. (h). Speoihc Relief Act I of 
1877; S. 17 Cl. (2), Registration Act 20 
of 1866; and S. 17 Cl. (b), Registration 
Act 3 of 1877; and the judgment of 
Kanga, J. in Dinakarrao Ganpatrao v. 
Narayan V ishwanath (1) (at pp. 213 to 
215 of 47 Bom). In the case of Maharaj 
Bahadur Singh v. Balchand Choudhury 
(2), in which case the facts were that 
the proprietor of a hill had in 1872 
agreed with a Society of Jains, that if 
the society would require a site thereon 
for the erection of a temple, he and his 
heirs would grant a site free of cost, and 
had thereafter alienated the hill in favour 
of a third party> and the society then 
sued the alienees for possession alleging 
that they had given notice to the pro- 
prietor requiring the site and further 
alleging that they had taken possession 
but had been dispossessed, their Lord- 
ships of the Judicial Committee observed 
as follows: . , 

“For the appellants '(the Society) to succeed 
it is essential to show that this agreement 
created in them some present estate or interest 
which would prevent the Raja from having 
made the grant. Th at could only be effected 

(1) A.T.R. 1929 Bom. 84^47 Bom. 191. 

(2) A. I. R. 1922 P. 0. 165=6 Pat. L. J. 163= 
48 I. A. 376 (P.C.). 
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by reading the compromise as creating in the 
Jains Society a grant in perpetuity of the 
Parasnath Hill, -This cannot, however, be sup- 
ported, because subject to the provisions of the 
agreement, the Raja is left in control of the 
h)ll, and the Raja has power from time to time 
to dispose of such portions as he thinks fit, 
and it would be impossible to challenge the 
right of any person who took under him un- 
less it could be shown that the covenant 
upon which the appellants rely was a covenant 
which was in the cireumstances enforceable, 
not merely against the Raja but against his 
assignees. Such a covenant as this does not, 
and cannot run with the land, and could not 
be so enforced. Further, if the case bo regar- 
ded in another light namely an agreement to 
grant in future -whatever land might be selec- 
ted as a site for a temple as the only interest 
created would be one to take effect by entry at 
a later date, and as this date is uncertain the 
provision is obviously bad as offending the 
rule against perpetuities, for the interest 
would not then vest in present!, but would 
vest at the expiration of an indefinite time 
which might extend beyond the expiration of 
the proper period." 

This pronouncement is sufficient autho- 
rity for the proposition that a covenant 
for pre-emption, prior to the Transfer 
of Property Act, at any rate, was within 
the mischief of the rule against perpe- 
tuities. It was said by Bhasyham Ay- 
yangar, J., in the case of Bamasamt 
Pattar v. Chinnan Asari (3), though the 
question did not directly arise or at any 
rate was not argued in that case, that 
though under S. 54, T. P. Act, a contract 
for the sale of immovable property does not 
of itself create any interest or charge on 

such property, and in S. 17 Cl. (b). Re- 
gistration Act, the same yiew is adopted 
and S. 14, T. P. Act formulating the 
English doctrine of perpetuities with some 
modifications is not applicable to a cove- 
nant for pre-emption, yet Cl. (d), S. 2, T. 
P. Act, expressly provides that nothing in 
Ch. 2 of the Act, in which S. 14 occurs, 
shall be deemed to affect any rule of 
Hindu law. The learned Judge pointed 
out that in the matter of making a gift 
inter vivos or by will, the power of * 
Hindu is, under the Hindu law, more res- 
tricted than under the English doctrine 
of perpetuities and the corresponding 

provision enacted in S. 14, T. P. Act. He 
pointed oat that in the decision of the 
Judicial Committee in the ease of C/tund* 
Churn Barua v. Sidhestvari Debi (4) the 
doctrine that no Hindu can either by 
inter vivos or by will make a gift 

(3) [1901] 24 Mad. 449. ^ , 

(4) [1889] 16 Cal. 71=15 I. A. 149=5 Sat. 

231 (P.C.). 
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* 

^favour of a person not in existence at the 
iiime when the gift is made or at the 
•death of the testator as the dase may be. 
-Jotindra Mohun Tagore v. Ganendro 
Mohttn Tagore (5) was held applicable to 
transferees for consideration. He was 
■doubtful whether the English doctrine of 
(perpetuities and S. 14, T. P. Act, which 
.applied only to transfer of interest in 
land would apply to contracts for sale of 
land in India and ultimately observed: 

“But it must be admitted that there is really 
mo substantial difference between English and 
JLndian law in respect of contract of sale of 
immovable property and it does seem reason- 
able and in accordance with the principles of 
.general jurisprudence that there should be 
some limit of time beyond which the perform- 
ance of contracts for the transfer of property 
by way of sale, pre-emption or otherwise must 
not be allowed to be held in suspense or post- 
poned. Although S. 14 deals only with trans- 
fers, the provisions of that section could in 
isome cases be practically defeated if cove- 
nants are not held to be void for remoteness 
on the ground that by themselves they create 
no interest in property. But the result of ex- 
Ifending the rule against perpetuities to cove- 
nants may possibly be that, in the case of 
Hindu, a covenant which would not neces- 
•earily vest the future interest, contemplated 
to result from the covenant, in a person who 
is in existence at the time of the covenant, 
would bo void. I am glad to be able to refrain 
*from expressing any opinion on this difficult 
and important question of the application and 
iihe limits of the application of the doctrine 
'Of perpetuities to covenants, as it has not been 
xeally argued in the case and as in fact it is 
unnecessary to oons'der and decide it in this 
'Case.'* 

In India, on the one hand the sub- 
stantive law of property namely the 
.Transfer of Property Act 4 of 1882 does 
not recognize equitable interest in land, 
and the rule of English law that a con- 
tract for sale of real property makes the 
purchaser the owner in equity of the es- 
tate has no application to those parts of 
India where the Transfer of Property Act 
IS in force: see Mating Shu e Gok v. Mating 
^n (6) while on the other hand S. 27 (b), 
opecifio Relief Act, recognizes that con- 
tracts with regard to land can be speci- 
fically enforced against third parties in 
certain oases, and S. 91, Trust Act, also 
4ays down that a transferee taking with 
notice of a prior contract in favour of 
another must hold the right obtained 
under the transfer as a trustee for the 

(5) [1872] 9 B. L. B. 877=18 W. R. 359=1. 

A. Sup. Vol. 47=2 Suther. 692=3 Sar, 82 

(P.O.). 

<^) A. I. R. 1916 P, 0. 189=44 Cal. 642=44 I. 

A. 16 (P.O.). 
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previous promisee. The result is that one 
who has obtained a promise for the convey- 
ance of land as a substantial interest in it, 
and contracts of this description stand in a 
class by themselves. A series of judi- 
cial decisions have now settled the view 
that contracts of tliis description, if 
they purport to do indirectly what tlie 
law forbids to be done directly, are 
void, and the principles applicable to 
them are the same in India as in England- 

In England what may now be consi- 
dered to be the leading case on the point 
is that of L, & S. W. By. v. Govim (7). In 
that case the facts were these: The plain- 
tiff company in 1865 conveyed a land to 
Powell in fee, and Powell covenanted with 
the company that he, his heirs and as- 
signees, would at any time on receipt of 
£ 100 reconvey the land to the company. 
In 1879 Gomm purchased the land from 
Powell with notice of the covenant; in 
1880 the company demanded a conveyance 
and, upon Gomm’s refusal, sued for spe- 
cific performance. Kay, J., took the 
view that the rule against perpetuities 
was a branch not of the law of contract 
but of property and held that 

“a contract uot creating any estate or interest 
properly so called in property, at law or 
equity, is not obnoxious to the rule;” 

and as the contract in that case did not 
run with the land at law and a purchaser 
without notice would not be bound by 
it, he held that it was not within the 
rule against perpetuities at all and made 
a decree for specific performance. Gomm 
thereupon appealed. The Court of appeal 
(Sir George Jessel, M. R. and Sir James 
Hannen and Sir 'Nathaniel Lindley, L, 
JJ., all of them dealing with the point) 
reversed the decree holding that the op- 
tion to purchase gave an equitable in- 
terest which was within the rule against 
perpetuities. The authority of this de- 
cision is supreme at the present moment 
and it is unnecessary to deal with the sub- 
sequent decisions which have explained 
or followed this principle Of these may 
be mentioned, Trevelyan v. Trevelyan 
(8). Woodall V. Clifton (9), W orthington 
Corporation v. Heather (10), Edwards v. 

(7) [1882] 20 Ch. D. 562=51 B. J. Oh. 530= 
46 B. T. 449=30 W. R. 620. 

(8) [1885] 63 B. T. 853. 

(9) [1905] 2 Ch. 257 f26l)=74 B J. Ch. 655= 
93 B. T. 257=21 T. B. R. 581=54 W.R. 7. 

(10) [1906] 2 Ch. 532=75 B. 3. Oh. 761=4 B. 
G. R. 1179=22 T. B. E. 750. 
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Edwards (11). Another principle that 
should be borne in mind is that in con- 
struing a covenant from the point of view 
of the doctrine of perpetuities or to test 
it on the ground of remoteness it is the 
invariable practice of the English Courts 
to pay regard to all possible contingencies 
and not to actual events only: Gungan- 
non V. Smith (12) and Jee v. Audley (13) 
and this practice has been followed in 
Indian Courts, e.g., Srimati Bramaviayi 
Dasi V. J ages Chandra Dutt (14) at 407; 
Soudaminey v. Jogesh Chunder Dutt (15) 
at p. 268 and Nabin Chandra v. Rajani 
Chandra (16). As Bacon, V. C., put it in 
the case of Trevelyan v. Trevelyan (8), 
in respect of a covenant which provided 
that certain land should be restored on 
terms mentioned, at any time during the 

continuance of the settlement: 

“Why is not the settlement to continue? 
Who can prescribe for me, or help me to guess 
the time at which the settlement will com© to 
an end? It is said that if there were a tenant 
in tail he might have barred the continuance 
of the settlement. No such thing could hap* 
pen. It was not necessary that it should 

happen This is not a lawful covenant: 

It is a covenant tending to a perpetuity which 
the law does not allow, and, which, therefore, 
cannot be enforced.” 

lodeed in the case of reciprocal pro- 
mises one forming the consideration for 
the other, it is impossible to separate the 
different parts of a promise and treat one 
part of a promise on the one hand as 
forming the consideration for the whole 
or a part of the promise on the other. 

Now, contracts of the present nature 
may be of various kinds according as the 
promise is made by one person in favour 
of another, or by one person for himself 
and his heirs etc., in favour of another or 
in favour of another and his heirs, etc., 
and there may be also further varieties 
caused by the promise on the side being 
made by one person or by one person for 
himself and his heirs, and so on. There 
is nothing inherently wrong or objec- 
tionable in a contract between persons 
tying up property for a limited time for a 
definite purpose or for the sake of mutual 
convenience. Phear, J., observed in the 
case of Badhanath v. Tarruck Nath (17): 


(11) [1909] a. 0. 275=78 L. J. Ch. 501=100 L. 
T. 84. 

1845] 12 01. & P. 546=10 Jur. 721. 

1787J 1 Cox. 324=1 R. R. 46. 

1871] 8 B. L. R. 400. 

18771 2 Cal. 262. 


( 12 ) 

(13) 

(14) 

(15) 
(16J 


A. I. R. 1921 Gal. 162. 


(17) [1875] 3 0. W.N. 126. 


I need hardly say, however, that it is not 
compeccab for the owners of property in this 
country by any arrangement made in their own 
discretion to alter the ordinary incidents of 
the property which they possess, for instance- 
in this particular case, to say that the joint 
property shall remain the joint property of the 
joint lamily in perpetuity, but shall not pos- 
sess the incident which the law of the country 
attaches to property in such condition, namely^ 
that every independent parcener is entitled 
at any time to have his share divided off from 
the rest. No doubt any one member of the 
family, and therefore all might for suf&oienb 
consideration, bind themselvesto forego their 
rights for a specified time end definite purpose 
by a contract which could be enforced against 
them personally.’' 

A plain and simple case in which A 
and B agree between themselves that 
if either of them is desirous of selling 
and the other is willing to buy at a pro- 
per price or fixed price, sale to a third 
party shall be invalid, hardly presents 
any difficulty. To a personal covenant of 
this nature, the doctrine of perpetuities 
or of remoteness has no application. Such 
was the case of Kalimuddin Bhuya v. 
Beazuddin Ahmed (18). The agreement 
there was in these terms: 

“Any of the parties desirous of selling the 
lands allotted to his share shall sell the same 
to the other party willing to buy the same at 
the proper sale price. Sale to any body else 
shall be invalid. But if the parties do not 
purchase at the proper sale price, the other 
party shall be entitled to sell to others. Let 
it be known that the value of the property is 
or will be Rs. 600.” 

In breach of this covenant one of the 
parties had sold to a third party and the 
other party then sued to enforce his right 
of pre-emption. It was held that it could 
not be argued that the covenant was in- 
valid against the covenantor himself. So 
also an agreement by a mortgagor to give 
the mortgagee a preference of pre-emption 
in case of sale was upheld and given effect 
to against the covenantor, it being held* 
there was nothing in the covenant which 
was contrary to public policy and the 
argument that the covenant offended 
against the rule against perpetuities was 
ignored: Haris Paik v. Jahruddi Gazi 
(19). The same view was taken of a cove- 
nant giving a mortgagee right of pre- 
emption in the case of Bimal Jati v. 
Biranja Kuar (20), it being held on 
antbority of Biggs v. Ho ddinot (2l), 

(18) [1903] 10 0. L. J. 623=4 I. 0. 743=14 0. 

W N QQ*; 

fl9) [1^7] 2 0. W.N. 575. 

(20) [1900] 22 All. 288=(190D) A. W. N. 4\ 

(21) [1898] 2 Oh. 307=67 L. J. Ch. 510. 
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Sajiiley v, Wilde (22) and Orby v. Trigg 
(23) that it is prima faoie a good covenant 
and enforceable by the mortgagee, there 
being nothing in the nature of vagueness, 

uncertainty or unreasonableness attaching 
to it. 


On the other hand, a covenant binding 
one party and his successor to sell to an- 
other and his successors is a covenant for 
pre-emption unlimited in point of time 
and has been held not to be enforce- 
able, in numerous cases in the different 
Courts in this country. One of the 
earliest cases was that of Sreemati 
Tripoor a Soonduree v. Juggernath Dutt 
(24). In that case four brothers on making 
a partition of their joint property, coven- 
anted with each other that if any one of 
them, or their heirs, had to sell his 
share, he should offer to sell the same to 
one of the fosharers. One of the 
brothers having died, his widow. sold the 
share which she had inherited without 
such an offer to the surviving brothers 
who thereupon sued her and the vendee 
upon payment of what they alleged to be 

fcbe property. Markby, J,, 
(Morris, J., concurring) said : 

^ We are also desirous not to be understood 
fu assenting to the proposition 

that this covenant was binding upon the 
widow to whom a share in the property had 
descended from the original covenantor. She 
a party to the covenant, and if we 
was bound by it, wo must then 
hold that every person to whom this land may 
P*®® ky inheritance will also be bound by it. 

at this would be to create a perpetual coven- 
ant as to the disposition of land for which we 
. ^®t been shown any precedent. A 

similar covenant was before the Master of the 

V. Dean (25) and ho doubted 
f could be eufo’-ced after the death 

who entered into it. We also 
aider it extremely doubtful how far such 

a covenant can be enforced.” 


It will be observed that the passag 
^ u is uo authority on the questio 

whether as between the original coven 
antors the agreement would be enforct 
able. In Stocker v. Dean (25) the fact 
were as follows : Deborah Setchfield wa 
e owner of a shop and premises and o 
®'^Joining cottage and premises calle< 
®i®ke, both of which were vested ii 
i^isher as trustee for her. By one agree 
ment Fisher with the consent of Deboral 


(22) C1899] 2 0h. 474=68 li.J. Oh. 681=81 ! 

[23) U722]VMod.^2.^* 


(23) 

JoJi 24 W. B. 821. 

(25) [1852) 16 Beav. 161. 


Setchfield agreed to sell the shop and 
premises to plaintiff Stocker for £1,000 
and it was further agreed that in case 
Deborah Setchfield should wish to sell 
- the adjoining messuage (the Globe) she 
would request Fisher (who thereby pio- 
mised to accede to such request) to sur- 
render or convey the adjoining messuage 
(the Globe) to the plaintiff Stocker and 
his heirs or appointees for £200. By a, 
contemporaneous agreement of the same 
date and made between Fisher and 
Deborah Setchfield on the one part and 
the plaintiff on the other part it was 
agreed that if the Globe be not surren- 
dered to the plaintiff before a certain 
date, the same should be surrendered and 
conveyed to Deborah Setchfield and that 
she should enter into a covenant, at the 
expense of the plaintiff and Deborah 
Setchfield for herself, her heirs and as- 
signs at all times thereafter to give to 
the plaintiff, his heirs and assigns, the 
right of pre-emption of the Globe with 
the appurtenances, at the price of £200. 
The purchase of the shop, etc., was com- 
pleted, and thereafter the Globe was 
conveyed to Deborah Setchfield. She 
died leaving her trustee to sell the 
Globe. The Globe was put up to auction 
and the plaintiff in ignorance of his 
rights bid for the property up to £360, 
but it was ultimately bought in for 
£450. The plaintiff then sued for speci- 
fic performance insisting that as at the 
time of her death Deborah Setchfield was 
desirous of selling the Globe his right of 
pre-emption had arisen. The Master of 
the Bolls construed the first agreement 
as meaning that it was a right of pre- 
emption to be exercised during the life 
of Deborah Setchfield only, because it 
was manifest that the parties anticipa- 
ted that something was to be done by 
Deborah Setchfield personally when tho 
contract was to be carried into effect, and 
this limited the right to the case of her 
wishing to sell in her lifetime. Refer- 
ring to the second agreement he said : 

The other agreement is this. It is at all 
time thereafter to give the plaintilT, his 
trustees and assigns the right of pre-emption. 

It has I think been properly argued, that this 
is in addition to the first contract or a dis' 
tinct agreement independent of and super- 
seding it. I think I cannot treat it as super- 
seding the former contract. If I could treat 
it as a distinct and separate contract, I should 
require much more argument to convince me 
that a contract which gives a right of pre- 
emption ” at all times ’* hereafter is one 
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which could bo enforced after the death of 

the owner of the property 

On the whole I am of opinion that the con- 
tract was to bo enforced in the life of Deborah 
Setchfield, in case she should, during that 
period, wish to sell- the property.” 

Beferriag to this cise Suadara 
Ayyar, J., said with great nicety in the 
case of Kolathu Ayyar v. llanga 
Vadhyar (26) : 

” An unconditional contract to sell would 
no doubt ordinarily be enforceable against 
the heirs of the covenantor as if he had said : 
“land my heirs shall convey;” but the 
question is can an agreement in the words, 

I promise to convey to you if I sell the 
land ” bo held to bind the heirs as if the pro- 
misor said, “ I promise that I or my heirs 
shall convey to you if I or they sell ”? In 
other words, is an agreement to convey en- 
forceable when the option to sell is exercised 
fey the heirs, when the document says : “ If 

I sell ?” It seems to us that there is much 
reason in the view that such a contract is not 
enforceable against the heirs.” 

Whatever that may be, Stocker v. 
Dean (25) caa hardly be read as aa 
authority for the view that an agreement 
which as a whole infringes the rule 
against perpetuities is enforceable as 
good as against the covenantor himself, 
and in my opinion there is no justifica- 
tion for regarding it as an authority 
which may be taken as indirectly sup- 
porting such a view. 

That a covenant of the description 
such as we are concerned with in the 
case before us by which A and B res- 
pectively for themselves and their heirs 
for all times agree to a right of pre-emp- 
tion for each other and their heirs is bad 
as offending against the rule against per- 
petuities and on the ground of remote- 
ness requires no argument. It is a 
covenaut which amounts to an agreement 
to convey immovable property upon the 
happening of an event which might 
occur at a more remote period than the 
lives in being and eighteen years after- 
wards. 

Instances in which the Courts have 
refused to enforce such or similar coven- 
ants when they were sought to be en- 
forced by or against the successors in 
interest of the covenantors themselves 
are common, but those decisions do 
not really help us in deciding the 
present case in which the offending 
covenant is sought to he enforced 
as between the contracting parties 
themselves. Amongst such instances may 

(26) [1913] 38 Mad. 114=24 M, Ii. J. 84=18 
I. 0, 203=(1913) SI. W, N. 163. 


Jatindra Mohan 1929 

be cited : Nohin Chandra v- Nawab 
Ali Sarkar (27) in which case in a con- 
veyance executed by the plaintiffs in 
favour of the defendants’ father it was 
provided that if the latter sold the pro- 
perty subsequently, he would be bound 
to give preference to the plaintiff and 
the covenant was sought to be enforced 
against the defendants who were the 
sons of one of the contracting parties : 
Rash Behari Ganguli v. ' Shatharan^ 
jan Samaddar (28) in which the cov- 
enant was between the plaintiff and 
the father of the defendants who were 
members of a family and it was to the 
effect that if any member of the family 
had to soli any portion of the family 
property, he must offer it for sale in the 
first instance to the 'other members of 
the-family and it was stipulated that the 
agreement would be binding between the 
parties and their heirs : Nabin Chandra 
Sarma v. Bajani Chandra Chakravarti 
(16) in which a Hiudu transferred cer- 
tain immovable property to his son-iu" 
law, reserving a condition that if the 
transferee or his successor found it neces- 
sary to sell the property, he must sell it 
to the vendor or his nephew or his 
heirs at a specified price, and the 
son of the son-in-law having sold the 
property to strangers, the nephew . 
sued for enforcement of his right 
of pre-emption ; Eolathu Ayyar v. 
Banga Vadhyar (26) in which a coven- 
ant in respect of a right of pre-emption 
as between two persons was sought to be 
enforced against the heirs of one of them ; 
Dinkarrao Ganpairao v. Narayan Vish- 
wjnath (I) in which case the covenant 
in the sale-deed executed by a vendor 
was in these words : 

“ In case you or your heirs have to sell the 
the said plot, tho same is to be sold back to me 
for the above montioned value. It is not to 
be sold to any other person. In case you are 
informed in writiug that I or my heirs or 
vahivatdars'or donees from them are not going 
to purchase it, then only you can sell to any 
other person if you like. But I do not 
right to the purchaser from me. And simi- 
larly I do not give this right to purchaser 
from auy of my heirs or vahivatdars or from 
any donee from them. When you want to 
sell the building that you are going to build 
on the same pJot, you or your heirs or your 
vahivatdars are to accept from me or niy 
heirs or vahivatdars or donees the 
that building that may be settled amic^ly 
between ourselves or through Paiich. 
said land is sold to von on. the cond itioo tna 

(27) L1898J 5 C. W. N. 343. 

(23) [1921] 64 I. C. 1001. 
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I am to pay as the price of the laud only as 
such amount as is taken from you uow. This 
sale-deed is agreed to by our heirs, represen- 
tatives, etc.” 

The suit in this ease was between 'the 
heirs of the vendor and the heirs of the 
vendee. % 

The question with which wo are really 
concerned in the present appeal is whe- 
ther an agreement of this nature is en- 
forceable as between the contracting par- 
ties. Giving the matter all the consi- 
derations that I possibly can, I think 
t must answer the question in the nega- 
tive, because the covenant itself being 
obnoxious to the rule against perpetuities, 
it is one that the law considers as un- 
lawful and it is impossible to hold that 
it is capable of being enforced oven as 
between the contracting parties. As 
pointed out by Bhashyam Ayyangar, 
J., in Ramasami Pattar v. Ckinnan 
Asari (3) : 

** the decision in London and SotUh Western 
Railway Co. v. Govim. (7) does not proceed on 
tbe ground that the covenant cannot be en- 
forced against the legal representative or as- 
signee of the covenantor, but on the ground 
that it was void for remoteness and, therefore 
not binding on tbe covenantor himself.” ’ 

South Eastern Railway v. Associated 
Portland Cement Manufacturers Ltd. (29) 
merely decided that if a man promises 
that he and his heirs will convey, the 
promise may be enforced against himself, 
that is to say that the promise may be 
treated as divisible so as to make it 
enforceable against the heirs. The case 
is no authority for the proposition that 
the rule against perpetuities may be got 
over by ignoring a part of each of the*' 
reciprocal promises and making a new 
contract for the parties which would not 
be obnoxious to the rule against perpe- 
tuities. That a covenant which is af- 
fected by the vice of remoteness is void 
and ineffectual even as between the im- 
mediate parties thereto has been held in 
this Court in ‘the case of Anath Nath 
Meitra v. Keshab Chandra {ZO). 

For the foregoing reasons I am of op- 
inion that the appellant’s main couten- 
tention must succeed. 

In this view it is not necessary to 
deal in detail with the other arguments 
that have been advanced on behalf of 
th e appellant which are to the effect 

(a^) U910] 1 Oh. 12=79 L. J. Ch. 150=54 
S. J. 80=74 J. P. 21 =sl01 L. T. 865=2C 

, T. li. R. 61. 

(80) [1910] 14 0. W. N. 601=5 I. 0. 487. 


to a decree as he did not deposit the 
price of the property before instituting 
the suit as she should have done in ac- 
cordance with the terms of tbe agree- 
ment; 2nd that the sale by defendant 2 in 
favour of defendant 1 having been found 
to be collusive should be regarded as no 
sale at all and so the plaintiff was not 
entitled te a. decree, there having been 
really no cause of action for his suit: 
(vide Parsashth Nath Teuari v. Dhanai 
Ojha (31) and 3rd that the defendant 
was entitled to the amount of interest 
at the rate of 4 per .cent per annum on 
the price between the date of the sale 
and the institution of the suit. In my 
opinion there is no substance in the first 
and second contentions as the omission 
to make the deposit could nob deprive 
the right which the plaintiff' may have 
under the contract, and the finding a& 
regards collusion does not amount to a 
finding that the sale was not operative as 
between the parties. As regards the 
contention, I am of opinion that it is 
well founded. 

In the view that I have expressed as 
regards the main contention mq the ap- 
peal, the appeal succeeds. The result is 
that the decrees of the Courts below be- 
ing set aside in so far as they are against 
defendant 2, the suit as against him is 
dismissed with costs in all the Courts. 

S. A. No, 624 0/1926.' 

In view of the result of the other ap- 
peal_this appeal wnich has been preferred 
by the plaintiff for a decree for recovery 
of possession must fail. It is accordingly 
dismissed but without costs. 

M.n./r.K. Decree set aside. 

(31) [1906] 32 Cal. 988=0~a w/nV 874^ 
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SaHRAWAKDY AND JACK, JJ. 

Satyabhama De — Appellant. 

V. 

Jatindra Mohan Deb and others — Ros- 
pundents. 

Appeal No 2676 of 1926, Decided on 
6th December 1928, against the appel- 
late decree of Addl. Dist. Judge, Dacca, 
D/- 17th May 1926. 

(a) Partition Act (4 of 1893), S, 8 — Lower 
Court allowing sale— Order of appellate 
Court reversing it is a decree and is appeal- 
able. 

Where the trial Court allows a sale but the 
appellate Court refuses -to pass an order for - 
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sale reversing the trial Court's order the ap* 
pellate order is a decree and is appealable if 
the requiremeats of second appeal under Civil 
P. C., S. lOD are fuiaUed. [P 27L C Ij 

(b) Partition Act (4 of 1893), S. 4 — Ap- 
plicatioo can be made any time during suit 
or appeal. 

An application under S. 4 can be made at 
any stage of a suit, even in the appellate 
Court : 22 C. \V. N. oio, Ref. [P 272 C IJ 

(c) Partition Act (4 of 1893), S. 4 — 
Party in partition suit is both plaintiff and 
<lefendant — Defendant claiming share may 
be treated as plaintiff. 

A party in a partition suit whether a plain- 
iiQ or a defendant is at the same time a plain- 
tid as well as a defendant. This dual capa* 
city of a party in a partition suit does not 
preclude oven a defendant who claims a share 
in the dwelling house from being treated as 
plaintiff for the purposes of S. 4 : 12 C. L. J. 

525, Ref.’, A. I. R. l‘J22 Bom. 121, Dist. 

CP 272 C 1] 

Prokash Chandra P akrashi^iot Ap- 
pellant. 

Bircswar Ba^jchi and Jatindra Nath 
Sen — for Respondents. 

Judgment. — This appeal is by defen- 
dant 9 in a partition suit. The facts are 
that the plaintiffs brought a suit for 
partition of a dwelling house and some 
agricultural lands. In the plaint they 
prayed that if their share was not allowed 
in the dwelling house they might be 
allowed a proportionate parcel of the 
agricultural lands in lieu of their share. 
The appellant did not appear at the 
earlier stages of the suit but her husband 
defendant 10 appeared and filed a written 
statement in which he said that the 
plaintiffs’ share in the dwelling house 
might be valued and defendant 10 be 
allowed to purchase it, he being a mem- 
ber of an undivided family. In view of 
the pleadings the preliminary decree, 
which was passed on 5th December 
1921, directed that the plaintiffs could 
not get any share in the dwelling house 
but they should get a share in the lands 
of the v.alue of the share they had pur- 
chased in the property. On the same day 
namely 5th December 1921, defendants 
14 to 19, who are respondents in this ap- 
peal, filed an application in which they 
prayed that their possession might be 
maintained and that they might be 
given a separate saham including the 
portion in their possession. These de- 
fendants claimed to be in possession of a 
portion of the dwelling house and asked 
that that portion might be allotted to 
them on partition. After the prelimi- 
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nary decree a final decree was also passed 
in terms thereof. At the instance of de- 
fendant 10 the final decree was subse- 
quently set aside. Before another final 
decree could be passed the appellant ap- 
peared in Court on 14th Decemj|er 1925 
and filed an application under S. 4, Parti- 
tion Act (Act 4 of 1893) praying to be 
permitted to purchase the shares of the 
plaintiffs and of defendants 14 to 19 all 
of them being strangers to the family- 
The trial Court allowed the application 
and directed that the appellant should 
be permitted to purchase the shares of 
the plaintiffs and of defendants 14 to 19 
in the homestead described in Sch. ca 
of the plaint. Against that order an ap- 
peal was taken to the District Judge of 
Dacca and the Additional District Judge 
by his judgment dated 17th May 1926 
dismissel the appeal so far as it related 
to the plaintiffs’ share but allowed the 
appeal in respect of the shares of defen- 
dants 14 to 19 holding that the lower 
Court was in error in permitting defen- 
dant 9 to purchase the shares of these 
defendants. Prom the decree of the 
District Judge two appeals were pre- 
ferred to this Court, one by the plaintiffs 
against the order of sale of their share of 
the dwelling house and the other the 
present appeal by defendant 9 against 
the order dismissing her prayer to pur- 
chase the shares of defendants 14 to 
19. We have already allowed the plain- 
tiffs’ appeal and held that in the cir- 
cumstances of this case defendant 9 is not 
entitled to claim relief under S. 4, Parti- 
i»ion Act. 

Now in this appeal the appellant’s 
contention is that the defendants 14 to 
19 are strangers who had purchased 
shares in the dwelling house from some 
of the defendants’ cosharers and that 
the appellant should be permitted under 
the provisions of S. 4, Partition Act to 
purchase their share in the dwelling 
house. Thellearned Judge has disallowed 
the appellant’s prayer on the ground that 
the Partition. Act does not authorise 
the original shareholder to purchase the 
share of a stranger to the dwelling house 
other than the stranger who sues for 
partition. The effect of this order 
is that because the respondents are not 
plaintiffs in the case their shares cannot 
be purchased by the defendants under 
the law. We have considered this matter 
carefully and we have come to the con- 
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elusion that the order of the lower ap- 
pellate Court cannot be supported. 

Before entering into the substantial 
■question raised in the suit we should dis- 
pose of a preliminary objection which 
has been taken on behalf of the respon- 
dents. It has been argued that under S. 
8, Partition Act, an appeal lies from an 
order for sale made by the Court under 
S. 4. This appeal is against an order 
made by the District Judge refusing to 
pass an order for sale and therefore, it 
is not open to appeal. We do not think 
that this contention ought to prevail. 
The first Court pissed an order for sale 
and that order was appealable under S. 
8, Partition Act. The original order 
being open to appeal any order passed by 
the appellate Court should be held open 
to second appeal unless there is anything 
in law to prevent it. The order passed 
in this matter is a decree and has been 
appealed from as such. Under the Code 
of Civil Procedure a second appeal is 
allowed against a decree if the other con- 
ditions mentioned therein are fulfilled. 
We hold that the second appeal is com* 
petent. 

Now we come to the merits of the case* 
It has been argued on behalf of the res- 
pondents that as the respondents have 
not brought a suit for partition S 4 does 
not apply in their case. S. 4 says that 
where a share of a dwelling house be- 
longing to an undivided family has been 
transferred to a person who is not a 
member of such family and such trans- 
feree sues for partition the Court shall, etc. 
The appellant contends that though the 
respondents did not bring a suit yet hav- 
ing applied for a share in the dwelling 
house they should be treated as having 
sued for partition of the dwelling house. 

Section 44, T. P. Act, excludes the 
right of a stranger purchaser of a share 
in a dwelling house to joint possession. 
As has been observed in Kshirode Chun- 
der Qhosal v. Saroda Prasad Mitra (l) 
S. 4, Partition Act, is a logical sequel of 
or corollary to S. 44, T. P. Act. The 
latter Act denies the right of joint pos- 
session to a stranger purchaser who is left 
only with the right to sue for partition. 
It was felt that the partition of a dwel- 
ing house, specially of small dimensions 
would divide it into unsuitable parcels 
and may in some oases introduce unde- 
sir^le neighbours. The Partition Act 

(D imoj 12 O. li. J. 6^5=7 I. C. 436. 


1893 accordingly came to the rescue of 
the members of an undivided family and 
gave them the right to purchase the 
shares obtained by-strangers to the family. 
If effect is given to the respondents’ con- 
tention the result ’ will defeat the object 

of the legislature to secure indivisibility of 
a dwelling house. It is possible that two 
persons outside the family buy two shares 
of two members of the family and one of 
them brings a suit for partition making 
the other a defendant and if his right to 
purchase the share of the dwelling house 
fails on any account the stranger defen- 
dant may yet be given a share in the 
dwelling house because he does not hap- 
pen to be a plaintiff in the suit. This is 
certainly not what the legislature in- 
tended and we must try to put a reason- 
able construction on the acts of the 
legislature. This matter came up for con* 
sideration in the Bombay Higii Court in 
Khanderao Dattatraya v. Balkrishna 
Mahadev (2). There the plaintiff a 
stranger to the family brought a suit for 
partition of a dwelling house making de- 
fendant 3 another stranger cosharer a 
defendant. Defendant 2 claimed to pur- 
chase the shares of the plaintiff and of 
defendant 3 and his application was al- 
lowed. 

It does not appear from the report 
if defendant 3 appeared in the suit 
and claimed a share in the dwelling house 
as has been done in the present case by 
the respondents. But he appealed against 
the order of the lower appellate Court 
giving permission to defendant 2 to buy 
him up. The learned Chief Justice held 
that as defendant 3 cannot be said to be 
the person who has sued for partition 
defendant 2 should not be permitted to 
buy his share. Upon the particular facts 
of the case the decision seems to be un- 
exceptionable. The learned Judge’s view 
was based upon the fact that defendant 

2 having been allowed to purchase the 
plaintiff's share, if he does so there is an 
end of the suit and the question with 
regard to the purchase of share of defen- 
dant 3 will not arise. But if defendant 

3 wants to have the partition he will bo 
relegated to the p-osition of a plaintiff and 
his act will then attract the operation of 
S. 4, Partition Act. That decision does 
not meet the difficulty that arises in this 
case for two reasons. lathe first place 
i t seems to be the opinion of the Bombay 

(2) A. I. B. 1922 Bom. 121=46 Bom. 341. 
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High Court that au application under S. 

4, Partition Act should be. made before a 
preliminary decree is passed whereas this 
Court has held : see Pran Krishna 
Bhcmdavi v. Keshcih Chandvd Roy (3) 
that such an application can be made at 
any stage of the suit, even in the appel- 
late Court. In the second place, in the 
case before us the suit has not been dis- 
missed and cannot be dismissed because 
the plaintiff had been allowed partition 
of the lands other than the dwelling 
house and there is a preliminary decree 
that a partition should be made of the 
joint properties. The effect of the decree 
when it becomes final will be that a 
commissioner will be appointed with 
instructions given him according to fortn 

No. 10 of Sch. 1, Civil P. C., with 
power to divide all the properties includ- 
ing the dwelling honse according to the 
shares of the parties. If the appellant ' 
or defendant 10 had made an application 
under the Partition Act and bought up 
the plaintiffs the present question would 
never have arisen But the ^preliminary 
decree directs partition of the ^joint pro- 
perties and there having been no appeal 
against it, - it is binding between the 

parties. . 

As has been observed above the plain- 
tiffs’ prayer for a share in the dwelling 
house on partition was disallowed by the 
trial Court and he was instead given a 
share in the land other than the dwelling 
house. The respondents applied for a 
saham in the dwelling house and it will 
not be stretching too much the language 
of the law to treat the respondents as 
.plaintiffs within the meaning of b. 4, 
Partition Act. This view is support^ 
jby the well-known principle that a pai'ty 
in a partition suit whether a plaintiff or 
a defendant is at the same time a plain- 
tiff as well as a defendant. This dual 
capacity of a party in a partition suit 
does not preclude even a defendant wno 
claims a share in the dwelling house 
from being treated as plaintiff for the 
'purposes of S. 4, Partition Act. By their 
application of 5th December 1921, the 
respondents claimed a share in the 
dwelling house and they should be treated 
as suing for partition of the dwelling 

house. 

The difficulty in this case may be 
solved by ha ving resort to a course ^hich 

(3) (1918) 45 Cftl. 873=45 I. 0. 604=22 0. W. 

N. 515. 


seems reasonable. In the final decree 
which is to be passed in this case a- 
direction may be given that the respon- 
dents’ share in the 'joint properties may 
be allotted to them out of the lands other 
than the dwelling house ; and if it is not 
entirely covered by such allotment tha 
members of the undivided family may be 
directed to compensate them for defici- 
ency. The result of these considerations 
is that the trial Court may adopt any of 
these two courses. It may either allow 
detendant 9 to purchase the share of tha 
respondents or direct the commissioner 
when passing the final decree to allot ta 
the respondents a share out of the lands 
other than the dwelling house. This 
appeal is accordingly allowed. The de- 
cree of the lower appellate Court is set 
aside. The appellant will be entitled to 
her costs in this Court and in the Courts 
below. 

m.n./r.k Appeal allowed. 
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R.\nkin, C. J. and Mokherji, J. 

Indit Bhusan Chowdhury and others^ 
Plaintiffs — Appellants. 

V. 

Moazam Ali Bisivas and another 
Defendants — Respondents. 

Appeal No. 799 of 1926. Decided on 
9th August 1928, from appellate decree 
of Dist. Judge. Faridpur, D/- 2nd De- 
cember 1925. 

(ft) Lessor ftnd lessee— Lessee clftiming 
ftbatement of rent for eviction by title pftr- 
ftmount— He must prove not only that he 
hftd to leave part of land demised against 
his will but also that he had to do so at the 
instance of one having title J® 

lessor’s— Transfer of Property Act S. 108 (b) 

and (c). 

In order to succeed in getting abatement of 
rent by the application of the principle of evic- 
tion by title paramount, it is essential for the 
lessee to make out, not merely that he had to 
leave a part of the land demised, not merely 
that he had to do so against his will, but th« 
he had to do it at the instance of a person who 
has a right to interfere with his possession, 
his title being superior to that of the lessor. 

Matthev v. Curling (1922) A. C. 180 ; Mayor ^ 
Poole V. Whit. 15 & TP. 571 and A. U R- 1^" 

Caf. 532. Rel.on. [P 275 

(b) Transfer of Property Acl^ S* 

Cls (c) being coyenant would entitle lessee 
for damages but not for abatement of rent* 

Clause (c), S. 1Q3. is a covenant on ‘h® 
of it, and it means that the *0 

bound in damages, but lessee oi 

claim abatement of rent under it L* 
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. ^ (c) Transfer of Property Act, S. 108, 

Cl. (c) — Cl. (c) includes lawful acts of third 
persons as well as of lessor or persons claim- 
ing under him but not wrongful acts of third 
party. 

The scope of tho covenaot for quiet enjoy- 
ment contained iu Cl. (c) includes within its 
scope lawful acts of third persons as well as 
of lessor or persons claiming under him, but 
not trespasses or wrongfut acts of a third 
party ; for no lessor can guarantee that his 
lessee will not be subject to trespass or wrong- 
ful acts on the part of a third party : 26 C. 

W. N. 143 and 4'J Cal. 948, Foil. [p 270 C 1] 

❖ (d) Transfer of Property Act, S. 108 
Cl. (n) — Cl. (n) does not show that lessor 
owes any duty to lessee— On the other hand 
it throws duty on lessee so that lessor may 
protect his interest. 

Under Cl. (n) lessor does not owe a duty to 
the lessee to protect him from legal proceed- 
ings which would interfere with his posses- 
sion, but that clause really throws a duty 
upon the lessee in order that the lessor may, 
if ho chooses, protect his own interest and 
may be safeguarded against the results of a 
collusive eviction submitted to by the lessee. 

[P 276 O 1] 

Braja Lai Chakraburtty, Ramani 
Mohan Chatterji and Diraj Mohan Roy 
— for Appollents. 

Sarat Chandra Roy Choudhuri and 
Apurba Oharan Mukherji — for Respon- 
dents. 

Rankin, C. J. — In this case, the plain- 
tiffs appeal from a decree of the learned 
District Judge of Paridpur modifying the 
decision of the Subordinate Judge in a 
suit for rent under a kabuliat dated 9th 
Aswin 1322 B. S. It appears that the 
tenant under this kabuliat was really a 
cosharer in certain lands with the plain- 
tiffs and that tho lands having been dilu- 
viated and having thereafter reformed 
the defendant entered into possession in 
the exercise of his joint title. There- 
after a certain dispute arose between the 
parties and it was finally accommodated 
by the kabuliat which is now m suit — a 
kabuliat whereby the plaintiffs gave a 
lease of certain lands^ which wore des- 
cribed therein so far as their eight annas 
share was concerned to the defendant. It 
will bo observed that at the time this 
kabuliat was entered into, the defendant 
was a person who had been on the land 
and was in possession and was in a very 
good position to know exactly what lands 
he was in possession of. 

The questions which arise in the pre- 
sent suit arise because, first of all, tho 
ueiendant says that from a certain por- 
tion of the lands of the kabuliat he has 
•ieen dispossessed by the plaintiffs. The 

1929 C/85 & 26 


learned Judge on that has held that it 
has not been shown that ho has been 
dispossessed by the plaintiffs but that tho 
amount of land that the tenant has I)eeii 
in possession of has undoubtedly de- 
creased. Accordingly, independently of 
any question whether or not it is the 
action of the plaintiffs that has deprived 
their tenant of this land, he has hold 
that an abatement of root is to be given 
under the general provisions of the law. 
Now, the only question which arises 
upon that is this : It has been found 
that the tenant is in possession of certain 
other lands, namely, 43-68 bighas and 
the appellants complain before us that 
the learned District Judge was wrong in 
giving an abatement for 41 bighas and 
odd of land by which the amount of land 
in the possession of the tenant has been 
reduced without taking into account the 
additional land of 43-68 bighas. As to 
that, there can be no doubt that this 
kabuliat, though it mentions the boun- 
daries, mentions boundaries which are 
not necessarily the same to-day and to- 
morrow and a year hence, and if it can 
be shown that that extra land in ques- 
tion is contiguous to the suit land and 
is possessed by the defendant under colour 
of the plaintiffs' right, it would no doubt 
be unjust to take account of the extent to 
which the. land under the kabuliat has 
shrunk on one'sido without taking into 
account the extent to which it has in- 
creased on the other. The finding of fact, 
however, I wish it had been more clear 
and more detailed — is that this area of 
43 68 bighas has no connexion with tho 
demised land and Mr. Roy Choudhury 
on behalf of the defendant respondent in- 
forms us that the commissioner in tho 
suit had made an enquiry and found that 
it was distant from the boundaries men- 
tioned in the kabuliat. If this land had 
no connexion with the land of tho kabu- 
liat but was an independent trespass upon 
tho land of somebody else, this question 
of extra land has no bearing upon tho 
question whether the lands mentioned in 
the kabuliat have decrease-l as alleged. 

I am, therefore, of opinion that it is not 
open to us in second appeal to interfere 
on this point with tho decision of the 
learned District Judge. 

Tho next point for consideration arises 
from an allegation by the tenant defen- 
dant that the Government in connexion 
with a certain neighbouring khas mehal 
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has taken possession of an area of 314 big- 
has — half of which will be 157 bighas 
which may be attributed to the plaintiffs’ 
share. The question is whether with 
regard to this fact the tenant is entitled 
to an abatement of rent. Now, I propose 
to consider this question upon two lines — ■ 
I propose to consider, first, whether the 
tenant has a good case on the principle 
of eviction by title paramount and I pro- 
pose to consider, in the second place, 
whether he can make a good case for 
abatement of rent by virtue of anything 
contained in Cl. (c), S. 108, T, P. Act. I 
would point out that these two questions 
are really distinct and the principle of 
eviction by title paramount has never 
rested upon the covenant for quiet enjoy 
ment. The covenant for quiet enjoyment 
at common law does not extend beyond 
the acts of the lessor or of persons claim- 
ing through or under him and the ques- 
tion of eviction by title paramount is 
entirely independent of any wider express 
covenant for quiet enjoyment which can 
constantly be found in leases. 

The facts appear to be as follows : In 
1915, the tenant took this lease of the 
land of which at that time he was in 
possession. He made no complaint at the 
time to the effect that the lessors had 
not put him in possession of all the lands 
to which he was entitled. As a matter 
of fact, no such claim could be made with 
any great show of justice in the circum- 
stances. It appears that even before this 
time the tenant had been in various ways 
recognizing the right of Government to 
certain of the lands which are now in 
dispute. Be that as it may, there is no 
pleading in this case and there is no con- 
tention before us that the defendant is 
entitled to a suspension of rent on the 
principle that the landlords have failed 
to comply with Cl. (b) mentioned in 
S. 108, T. P. Act. We must, therefore, 
take it that the tenant got possession in 
1915 of whatever he was entitled to get. 
In 1918, we find that the khas mehal 
authorities were taking steps to settle 
the boundary between the khas mehal on 
one side and the plaintiff’s land on the 
other, under the Survey Act and there 
was an order by the Collector fixing the 
boundary in such a way as to lessen the 
amount of land attributed to the plain- 
tiffs by the area which is now in ques- 
tion. The provisions of the Act are that 
^he Collector is to proceed to determine 


the boundaries according to actual pos* 
session and that the order of the Col- 
lector, until it is reversed or modified by 
a competent authority, is to have the 
force of an order of any civil Court de- 
claring the party to be in possession of 
the land in accordance with the boun- 
daries as determined by the Collector. 
I will take it that the facts are that 
thereupon the tenant in this case was 
obliged no longer to trespass on or to 
exercise any right over the land beyond 
the boundaries. As a matter of fact, the 
order shows that at that time be was not 
in possession of land beyond the boun- 
dary. The order does not purport to 
evict any one. It purports to declare 
the extent of possession of the parties. 
The effect of that order is that it is esta- 
blished against the defendant that he 
was not in possession beyond the boun- 
daries in 1918 : why he was not in pos- 
session is a question which is not an- 
swered by a mere reading of the order. 
The order having been made, the tenant 
took no steps to get it set aside ; and he 
now says that because the plaintiffs had 
taken no steps to get it set aside, because 
the claim by the Government was a claim 
to a title paramount and because after 
the order it was legal for the khas mehal 
officers to treat the disputed land as part 
of the khas mehal, he is entitled to the 
benefit of the doctrine which gives an 
abatement of rent upon eviction by title 
paramount. 

On the other hand, it is contended 
by Mr. Chakravarti on behalf of the 
plaintiffs appellants that the case so 
made fails on a most particular point 
because there is no proof before the Court 
that the Government had in respect of 
this lan^ a title superior to that of the 
plaintiffs and had a right to enter upon 
the land demised. Upon that, it is 
quite clear to me j;hat there is no proof 
in this case of any defect in the plain- 
tiff’s title. It was open to the defen- 
dant to raise that question and toj 
show that the plaintiffs had no title and 
thereby to show that it would have been 
vain on his part to seek to question by 
suit the validity of the Collector’s order. 
Had he done so and had he succeeded in| 
proving that, then, in my judgment, ha 
would have brought himself within tha 
principle of eviction by title paramount, 
because the law requires nobody to bnn® 
a vain suit If it is clear that any 


suit: 
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brought by tho defendant to set aside or 
overcome the difficulty raised by this 
•order would have been dismissed, there 
could be neither reason nor convenience 
in requiring him to bring any such suit. 
[The question is whether, in the absence 
jof any evidence at all on behalf of this 
defendant to show that there was a defect 
in the plaintiffs title, he can claim an 
abatement on the basis of the order and 
|the other facts found in this case. I am 
lolearly of opinion that he cannot. It is 
‘essential for the application of this prinoi- 
iple that it should be made out not merely 
jthat the tenant has had to leave a part 
of the land demised, not merely that he 
has done so against his will but that he 
has done so at the instance of a person 
who has a right to interfere with his 
possession. That this has been the law 
in England is recognized by the judgment 
of the learned Judge and, in my opinion, 
there can be no doubt that that is so. 
Among the cases on the point, I may 
refer, first, to the case of Matthey v. 
Curling (l), a decision of the House of 
Lords where the circumstances weie 
very strong. It was a case where 
the War Office at the time of the 
war under the powers conferred by 
the Defence of the Realm Regulations 
entered on premises which had been let 
to the lessee and after occupying them 
for a substantial time left those premises 
in a state of very great disrepair and the 
premises were also burnt down by fire. 
In that case, the House of Lords laid 
strong emphasis upon the necessity of 
showing actual defect in title. Lord Buck- 
master said: 

“There has been throughout the case some 
confusion as to what constitutes a defence on 
the ground of eviction by title paramount. It 
48 assumed that this means by an act which 
the lessee could not control; but there is no 
trace of such a doctrine in any of the authori- 
ties. Eviction by title paramount means an 

f'he fact that the lessor had no 
title to grant the term, and the paramount 
title IS the title paramount to the lessor which 
destroys the effect of the grant and with it 
tne corresponding liability for payment of 


Thafc this doctrine is old and well 
settled may be found from the case of 

Mayor of Poole v. Whit (2), Id that case, 
it was said: 


^ho Sheriff del 
Parr under ti 

^legit an d that, by virtue of the delivei 


(1) [1923] A. 0. 180. 
<a) 16M. & W. 671. 


aforesaid, Parr entered and expelled the defen- 
dant. This bound the defendant to prove that 
Parr did enter and evict by virtue of that 
olegit, I doubt if that must necessarily mean 
that he entered and dispossessed the dofeiidani 
by the forms of an ejectment, for the party 
might yield without that pressure if he chose. 
But the defendant was bound to show that 
Parr, the party claiming had such a title as 
conferred a right to eject him.” 

This is consistent with the law as laid 
down in this Court by N. R Chatterjea, 
J., in the case of Banka Behari Ghose v. 
Madaii Mohan Boy (3). Where the ten- 
ant had been ejected by a suit by another 
party, and his landlord had not been im- 
pleaded in that suit, the Court held that 
that fact by itself availed nothing; it did 
not even throw the onus of proving title 
upon the lessor but the ouus of proving 
the lessor’s defect in title still remained 
with the lessee. In these circumstances, 
it appears to me that the appellants’ case 
must succeed as regards the contention 
of eviction by title paramount. 

I come then to consider whether in 
India Cl. (c), S. 108, T. P. Act, gives rise 
to a different result. S. 108, T. P. Act 
is an endeavour to state in a series of 
clauses the rights and liabilities of lessors 
and lessees and I shall endeavour to omit 
from consideration as far as possible tlie 
circurasta’hce that nearly all these clauses 
are expressions of well-settled principles 
familiar in the law of England. The first 
clause with which we are concerned is 
this: 

“The lessor shall be deemed to contract with 
the lessee that, if the latter pays the rent re- 
served by the lease and performs the contracts 
binding oa>tbe lessee, he may hold the property 
during the time limited by the lease without 
interruption.” 

That is a statutory form of covenant 
for quiet enjoyment. It is wider than 
the covenant in England which is*limited 
under the common law because it is not 
limited to the acts of the lessor himself 
or of a person claiming through or under 
him. It is the equivalent of an express 
covenant for quiet enjoyment commonly, 

I do not say usually, pub in leases. Wo 
have, therefore, to examine its meaning. 
On the face of it it is a covenant. It is 
a thing which sounds in damages. It is 
not a statement that it is the duty of thu 
lessor as between himself and the lessee 
to take steps actively to protect the 
lessee’s possession. Such a doctrine is 
wholly alien to the laws of England and 
it would be wholly unworkable and im- 


(8) A. 1. R. 1921 Cal. 532. 
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practicable. What it means is that the 
lessor will be answerable in damages if 
the event contemplated should occur. 
Cl. (n) has been pointed to as showing 
that the lessor owes a duty to the lessee 
to protect him from legal proceedings 
which would interfere with his possession 
but this is entirely contrary to its real 
purport and effect. That clause throws a 
duty upon the lessee in order that the 
lessor may if he chooses protect his own 
■interest and may be safeguarded against 
tlie results of a collusive eviction sub- 
mitted to by the lessee. Ordinarily the 
measure of damages for breach of the 
covenant for quiet enjoyment would not 
be the amount or a proportion of the rent 
and it is to take a long step when from 
this covenent the learned District Judge 
infers that the tenant can get abatement 
of rent. Prima facie the two matters 
are not directly connected and so far as 
I know there is no authority for connect- 
ing them. 

The next question is what the events 
contemplated are: what acts are within 
this covenant. It is reasonably clear 
upon the construction which has been put 
upon it in Indian cases in particular the 
case to which I have already referred, 
namely, the case of Banka Behari Ghose 
V. Madan Mohan Boy (3), that the scope 
lot this covenant is to include lawful acts 
!of third persons as well as of the lessor 
!or persons claiming under him. I do not 
jknow that this matter can be expounded 
better than it was expounded in the judg- 
ment of Mookerjee, J., in the case of 
Uday Kumar Das v. Katyani Debi W. 
It is clear that what is contemplated by 
the covenant is lawlul entry, eviction or 
interrjiption of the lessee. No lessor can 
guarantee that his lessee will not be 
subject to trespass or wrongful acts on 
the part of a third party. What he does 
covenant is that his title is such that no 
lawful entry or eviction or interruption 

Iwill occur. 

Now it is said in this case that, as the 
Collector has made an order which stands 
good until it is set aside, the possession 
of the Government in this case is lawful. 
In ray judgment, that contention is 
entirely unsubstantial. The order of the 
Collector declared possession as he found 
it. It shows that the Government prior 
to this order had got into possession. If 
the Government had no right to get into 

R. 1922 Cal787=19 Cal. 948. 
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possession, the Collector’s order operates 
to prevent the plaintiffs or the defendant 
from disturbing that possession except by 
due process of law. But it does not make 
that possession lawful as against the 
plaintiffs or the defendant for any of the 
purposes with which we are now con- 
cerned. If a trespasser’s possession is 
conffrmed in such a manner, he remains 
a trespasser for the purposes of the pre- 
sent question. One has to look in all 
these cases to the real source of injury. 
One has to see when a man is dispos- 
sessed by the process of law whether he 
is dispossessed by his own fault or by the 
defect in the title of his lessor. In this 
case, it is necessary to determine whether 
the entry by the Government which took 
place prior to this order was an entry of 
a person having a better right than the 
plaintiffs or whether it was a wrongful 
or tortious act on the part of the Govern- 
ment. Until that question is settled. 
Cl. (c), S. 108, T. P. .\ct, is of no use to 
the defendant. I am, therefore, of opinion 
that, on that which was the only remain- 
ing question in this case, the learned 
Judge’s decision cannot be upheld The 
learned Judge has thought that the doct- 
rine as regards eviction by title para- 
mount is different in India from what it 
is in England and he has relied wrongly 
upon the covenant for quiet enjoyment 
in support of his argument. 

In my judgment, this appeal mast be 
allowed and we vary his order by dis- 
allowing abatement in respect of the area 
of 157 bighas 9 cattas ISichitacks in 
the plaintiffs' share from which the de- 
fendant has been evicted by the Govern- 
ment. The appellants will get their 
costs in this Court; but in the lower 
Courts each party will pay its own costs. 

Mukerji, J. — I agree. 

s n./r.k. Appeal allowed. 
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Special Bench 

Bankin, C. j. and C- C. Ghose ani> 

Pearson, JJ. 

Garao Sangma — Applicant. 

V. 

Rangji Mechik — Non-Applicant. 
Reference under S. 20, Indian Divorce 
Act. dated 7th March 1923, for 
tion of decree in Matrimonial Sait No. 80 
of 1927 of the Court of Dy. Commissioner, 

Garo Hills. 
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(a) Divorce Acl, S. 11— Adulterer must be 
made party. 

In an application by husband for dissolution 

of marriage on the ground of adultery the co- 
respondent should be added as a p^rty to the 
petition. [p 277 c 1 ] 

Divorce Act, S, SO— Personal service 
abould be tried and if not possible sub- 
atituted service should be effected. 

In an application for dissolution of marriage 
by husband steps should be taken as regards 
sorrice both upon the wife and the co-respon- 

where personal service is not pos- 
sible it is desirable that an order should be 
recorded that the matter should bo announced 
in the village by beat of drum and that the 
proper notice should be put up at the Court 
house. [p 277 o 1, 2J 

(c) Divorce Act. S. 50— Order dispensing 
with Service must be recorded. 

Although under S. 50 the Commissioner has 
a disoretion to diapause with the service in a 
proper case he must record proper order in the 
matter. j^p 277 0 1 ] 

Rankin. C. J. — la this case the De- 
puty Commissioner of the Garo Hills has 
pronounced a decree for dissolution of 
marriage, subject to confirmation by this 
Court, upon a husband’s petition. The 
petition, appears to make the wife the 
defendant and does not appear to have 
been framed so as to include the co-res- 
pondent as a party. It would appear 
from the judgment of the Deputy Com- 
missioner that summonses were issued 
upoa the^wife and the co-respondent, but 
neither the wife nor the co-respondent 
could be found in tlie village. Accord- 
ingly, without making any order dispen- 
|3ing with the service, the Deputy Com- 
missioner has proceeded ex parte, and 
has pronounced a decree for divorce. The 
^case made by the petitioner is that the 
Wife left the village with the co-respon- 
dent and neither has been seen or heard 
of since. The summons to the wife was 
apparently accepted by her father on her 
‘behalf, she being absent. In these cir- 
^mstanoes, it does not appear to me 
the Deputy Commissioner has pro- 
ceeded with sufficient formality or has 
taken sufficient steps to ensure that the 
proceedings should be brought to the 
notice of the oo-respondent. 


I It appears to me that the matter must 
go back, first, in order that the co-respon- 
dent may be added as a party to the peti- 
tion, and secondly, in order that further 
^eps may be taken as regards service 
both upon the wife and the co-respondent. 
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The Deputy Commissioner is in a better 
position than I am to decide as to what 
steps are practicable. In default of any- 
thing else, it would appear to bo desir- 
able that an order should be recorded that 
the matter should be announced in the 
village by beat of drum and tliat the pro- 
per notice should be put up at the Court 
house. The case must go back for that 
purpose. We appreciate that, under S. 50,, 
Divorce Act, the Commissioner has a dis-1 
oration to dispense with the service in a' 
proper case. He does not appear to havei 
exercised that discretion by recording any 
proper order in the matter. But apart 
from that, it does not seem to be right 
that service should be dispensed with 
upon the very bare materials laid before 
the Deputy Commissioner at the time. 
The case, therefore, will go back for fur- 
ther steps as to service and thereafter, if 
necessary, for a proper order dispensing 
with service. The case must be reheard. 

C. C. Ghose, J. — I agree. 

Pearson, J. — I agree. 


U.K. 


Case sent bask. 
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SOHRAWARDY AND GraHAM, J-T. 

Satya Ranjan Bakshi and another — 
Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 27 of 1929, De- 
sided on 25th -January 1929, against order 
of Chief Presidency Mag., Calcutta. 

❖ (a) Penal Code, S. 124- A— Article af 
tacking police comes within purview of 
S. 124-A. 

An article attacking tho police cornes within 
the purview of S. 124-A since tho police is one 
of tho human agencies through which Govern- 
ment acts : 19 Bom. L. R. 211, Rel. on. 

IP 280 C 1 ] 

(b) Penal Code, S. 124'A — Publisher of 
article must be deemed to intend the natural 
result of bis words. 


A publisher of an article must be deemed to 
intend that which is the natural result of the 
words used having regard to the character and 
description of people expected to read them. 

Where an article exceeded all tho limits of 
fair and reasonable criticism, vilified the 
police as a body, in the most opprobrious lan- 
guage and contained a threat or warning to 
Government that if the police continue to act 
as they have in the past the Empire will be 
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brought to ruin, it must be concluded that the 
article was clearly intended to create feelings 
of hostility to Government and create dis- 
affection : 2 Bom. L. R. 286 ; A. J. R. 1919 

P. C. 31 Rel. on. [P 280 C 2] 

B. C. Chaiterji, Mrityunjoy Chatto- 
padhyay and Bhola Nath Boy — for Ap- 
pellants. 

N. Sirlcar — for the Crown. 

Graham, J. — The appellants, Satya 
Ranjau Bakshi and Pulin Bihari Dhar, 
Editor, and Printer of the newspaper 
“Forward” which is printed in English 
and published in Calcutta, have been 
convicted by the Chief Presidency Magis- 
trate of Calcutta under S. 124-A, L P. 0., 
and sentenced to terms of six months and 
three months simple imprisonment res- 
pectively. They were prosecuted in con- 
nexion with an article entitled “The Unin- 
formed” which appeared in that paper on 
1st December last. The learned Chief 
Presidency Magistrate found that the 
article taken as a whole clearly refers to 
the Government established by law, that 
the words ‘imperial bullies* occurring 
therein refer to that Government and not 
to the police, and that the entire article 
was clearly intended to be an attack upon 
Government, that it was calculated and 
intended to bring Government into hat- 
red and contempt, and to excite disaffec- 
tion towards it. He further found that 
it did not come within any of the excep- 
tions to S. 124-A. 

On behalf of the appellants these find- 
ings have been challenged, and it has been 
urged that the article as a whole does not 
come within the purview of S. 124-A, that 
the learned Magistrate erred in constru- 
ing it and interpreting it in the manner 
he has, and that in doing so he has relied 
upon isolated expressions and passages, 
whereas upon a true construction he 
should have held that it was merely an 
attack on the police and not upon Govern- 
ment. On behalf of the Crown the learned 
Advocate-General contended that how- 
ever much ingenuity might be employed 
in endeavouring to explain away the 
language used, the article taken as a 
whole was plainly an attack not merely 
upon the police but upon the Government. 
The words “imperial bullies” he argued, 
referred to the Government and not to the 
police, and the warning at the end was 
given not to the police, but to the Govern- 
ment that, if they continue to employ the 


methods which they have recently ad- 
opted, viz., letting loose police hooligans, 
they will not save the British Empire 
from ruin. 

Which of these conflicting view is cor- 
rect can only be determined by an exapni- 
nation of the article itself. The article 
begins with historical reference to the 
time of the East India Company before 
the assumption by the Crown of the 
Sovereignty of India, and refers to vari- 
ous acts of oppression and repression. It 
then goes on apparently to refer to the 
mutiny period, and finally to Jallianwalla 
of recent memory, whose blood-stained 
walls and blood-stained earth testify, the 
article says to this day to the sovereignty 
of brute force. 

After this historical retrospect the 
police and their lathis are introduced and 
reference is made to Ealaji and 
Jawaharlal Nehru and Gobinda Bullabh 
Punt, and there occurs this passage : 

“Prison cage has done its worst. The hang- 
man’s rope has done its good part. The im- 
perial bailies at whose mercy we seem to drag, 
our life have tired with the dilatory prooessea 
of law and the caricatures of law. ^0 police 
hooligans have taken the law into their own 
hands. On numarous occasions they bav» 
answered brick-bats with bullets 

“Rough tough we’re the stuff 

We want to fight and can’t get enough 
these bullies cry.” • • 

The writer then goes on to find fault 
with those who merely profess indigna- 
tion and continues : 

“Time has come when wo must bo prepared 
to make it clear that a few uniformed goondas- 
cannot save on empire from ruin. Time haa 
come when we must also learn the much 
needed lesson that passivity is not always- 
wise, and that protests are only the language 
of cowardice when they do not emanate from 
consciousness of strength. We must know to 
respect ourselves. We must know to respect 
and love our cause. Freedom is an invaluable- 
treasure. It is only when we shall truly res- 
pect our honour and our nation’s honour tbat- 
the foreigner within our doors will hesita^ 
thrice to treat us with contempt. The lathi 
blow that came upon Lalaji and has smitten 
Pundits Jawaharlal and Govinda Ballabh 
should serve for the rough work of awaken- 
ing.” 

The learned Advocate-General very 
properly conceded that the accused are 
entitled to a fair and generous reading oi 
the article, and there can be no doub 
that it should be construed as a whole lo 
a fair, free and liberal spirit without a 
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taching undue importance to isolated 
passages or expressions here and there. 
For this reason I have in order to be fair 
to the accused, quoted the article at per- 
haps greater length than would otherwise 
have been necessary, so as to include cer- 
tain remarks about patriotism and in 
praise of freedom which in themselves 
and apart from their context are unexcep- 
tionable. 

Mr. Chatterjee on behalf of the appel- 
lants strenuously argued that the first 
part of the article is merely a reference 
to history, and in support of his conten- 
tion invited us to refer to various histori- 
cal books and treatises. As to the re- 
mainder he urged that it was an attack 
upon the police and not upon the govern- 
ment. ^Adverting to the words **imperial 
bullies*' which the learned Magistrate 
has held to refer to Government, Mr. 
Chatterjee contended that from the imme- 
diate context it is plain that they refer 
to the police and that they can have no 
other meaning. Finally he contended 
that the warning towards the end of the 
article was addressed to the police and 
meant that if they persisted in following 
such methods, they would instead of sav- 
ing the British Empire bring about its 
ruin. In other words the passage in ques- 
tion was according to him not a threat to 
the Government but rather a well-meant 
warning to the police not to persist in 
their evil ways. 

With every desire to be fair to the ac- 
cused and while recognizing that the 
article is in a language which is not their 
language and making allowance therefor 
it appears to me that the construction 
which Mr. Chatterjee has sought to put 
upon it cannot be accepted. In the first 
place it seems to be apparent that, if the 
article was intended merely to be an at- 
tack upon the police, the historical refer- 
ences were superfluous and unnecessary. 
The manner in which the theme has been 
de’^loped by Mr. Chatterjee seems to me 
to be a strained interpretation. Moreover 
the mention of Jalianwalla brings us 
down to recent times and the reference 
there and a little later to ** the sovere- 
ignty of brute force** can only be to the 
Government, and to the military authori- 
ties who acted on behalf of the Govern- 
ment. It is noteworthy too, as pointed 
out by the learned Advocate-General, that 
in animadverting upon the Jallianwalla 
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affair tho writer has not thought it to 
make any^ reference to the subsequent 
condemnation by Government of the ac- 
tion of the military authorities in con- 
nexion with that incident. 

^ Then copiing to the passage about tho 
imperial bullies’ Mr. Chatterji urged 
that, if it is loosely read, it can only re- 
fer to the police, and he laid emphasis on 
the words these bullies” as referring 
back to the aforementioned police hooli- 
gans” and “imperial bullies.” The refer- 
ences, however, to the “prison cage” and 
hangman’s rope’ seem to make it clear 
that the words imperial bullies’ cannot 
mean the police or at all events cannot be 
limited to them. 

The fact moreover is that it is not al- 
ways easy to disassociate the Government 
from the police which represents one of 
the chief agencies of Government, and, as 
representing law and order, a most im- 
portant agency. The term Government 
is in itself an abstraction, but Govern- 
ment can only work through human 
agency. To the man in the street and 
more particularly to the villager (and it 
may be supposed that a paper like For- 
ward has a circulation in the mofussil) 
the term Government is vague. But the 
policemen or parawallah as he is some- 
times called is no abstraction, but rather 
the outward and visible emblem of 
Government and is in the public mind 
often associated with Government. Indeed 
he may be said to represent Government 
in a concrete form. 

Then there is the passage about saving 
the Empire from ruin. Mr. Chatterjee 
reads it as merely a warning to the police 
that they cannot save the Empire from 
ruin by such methods of violence. But 
taken in conjunction with the context it 
appears to me that it contains a threat or 
incitement and that the meaning intended 
to be conveyed in that, if the people 
ceased to be content with mere professions 
of indignation and adopted more forcible 
methods, then a few thousand uniformed 
goondas would not be able to save the 
Empire from ruin. To interpret this 
passage as a benevolent hint or exhorta- 
tion to reform seems to me to be reading 
into it a meaning which it does not fairly 
bear. It appears to me too that it is 
addressed not to the police but to the 
Government. 
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Finally there is the reference at the 
end of the article to ** the foreigner with- 
in our doors " wl)ich serves ... to 
emphasize the same point of view, and 
to show that the article is aimed not at 
the police but at the Government. 

Reading the article as a whole it seems 
to nio to be impossible to arrive at any 
other conclusion than that it is directed 
against the Government and that it cannot 
be explained as being merely an attack 
on the police. Even, however, assuming 
for the sake of argument that the article 
does refer only to the police. I think that 
it would still come within the purview 
of the section since the police is one of 
the human agencies, and as I have said a 
very important agency, through which 
Government acts. 

As was observed by Batchelor, J-, in 
the case of Bal Gangadhar Tilak v. 
Emperor (l) at p. 264 : 

‘’The Government established by law acts 
through human agonoy, and 'admittedly the 
civil service is its principal agency for the 
administration of the country in times of 
peace. Therefore where . . . you criticise 

the civil service en bloc, the question whether 
YOU excite dissatisfaction against the govern- 
ment or not seems to me a pure question of 
fact. You do so if the natural eftect of your 
words, infusing hatred of the civil service, is 
also to infuse hatred or contempt of the estab- 
lished Government whose accredited agent the 
civil service is. You avoid doing so if, prefer- 
ring appropriate language of moderation, you 
use words which do not naturally excite such 
hatred of Governmeut ... It is .. a 
mere question of fact. ” 

Substituting the police for the civil 
service it appears to me that these obser- 
vations apply to the present case with 
equal force. 

As it appears to be now well settled 
that intention is a necessary ingredient 
of the offence it remains to be seen whe- 
ther the intention of the accused was to 
bring or attempt to bring the Government 
into hatred and contempt or to excite or 
attempt to excite disaffection towards the 
Government. Reading the article as a 
whole it appears to me that there is no 
room for any doubt on the point and that 
the writer was clearly animated by these 
intentions. As Jenkins, C. J.. tersely 
said : Queen-Empress v. Luxman (2) at 
p. 296 : 

** To determine whether the intention of the 

(1) [1917] 19 Bom.L.R. 211=39 I.C. 807=18 
Cr.L.J. 567. 

(2) [1899] 2 Bom.L.R. 236. 


accused was to call into being hostile feelings, 
the rule that a man must be taken to intend 
the natural and reasonable consequences of 
bis act must be applied ; so that if on reading 
through the articles the reasonable and 
natural, and probable eSect of the articles on 
the minds of those to whom they are addressed 
appears to be that feelings of hatred, contempt 
or disaSection would be excited towards the 
Government, then it is justifiable to say that 
the articles are written with that intent and 
that they are an attempt to create the feelings 
against which the law seeks to provide. ** 

The Judicial Committee of the Privy 
Council have also laid down that in judg- 
ing the question of intent the publisher 
must be deemed to intend that which is 
the natural result of the words used hav- 
ing regard among other things to the 
character and description of the part of 
the public who are expected to read the 
words : A7tnie Besant v. Advocate-General 
of Madras (3). 

Judged by these tests it seems to me 
that the intention o< the article was 
clearly to create feelings of hostility to 
Government, and to excite disaffection. 
Indeed no other conclusion is possible. 
The article exceeds all the limits of fair 
and reasonable criticism. It vilifios the 
police as a body in the most opprobrious 
language, and contains a threat or warn- 
ing to government that, if the police con- 
tinue to act as they have in the past, the 
Empire will be brought to ruin. It is 
difficult to calculate the amount of harm 
which may be caused by an article written 
in language so intemperate and so devoid 
of all sense of restraint. It is no doubt 
perfectly true, as the writer has said, 
that “ Freedom is an iflvaluable trea- 
sure and so too is liberty of the press 
which forms part of that freedom. But 
freedom must not be abused and cannot 
be allowed to degenerate into license. 

For the reasons I have stated I am of 
opinion that the appeal fails and must be 
dismissed. The appellants must surrender 
to their bail and serve out the remainder 
of their sentences. 

Suhrawardy, J. — I agree. 

s.n./r.K. Appeal dismissed. 


(3) A.I.R. 1919 P.C. 31=43 Mad. 146=46 LA. 
176 (P.C.). 
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Suhrawardy and Graham, JJ. 

Ram Golam Singh — Gomplaiaaat — Pe- 
titioner. 

V. 

Sarat Chandra Ganguly and others — 
Accused — Opposite Panry.. 

Criminal Revn. No. 1345 of 1928, De- 
cided on I6tb January 1929. 

(a) Criminal P. C., S. 200— Cross-com- 
plaints — No rule as to which should proceed 
first can be laid down. 

The question as to which of the counter 
oases should proceed first or whether both of 
them should proceed simultaneously and con- 
temporaneously is one which has to be decided 
.according to ciroumstancds in particutar case. 
No absolute rule of law can be laid down that 
a particular course must be adopted : A. I. R. 
1925 CaL 12C0, Ref. [P 231 C 2J 

There was a collision between the parties 
which resulted in the petitioner's filing a 
complaint before the Magistrate against the 
opposite party under Ss. 147, 447, 352, etc., 
Penal Oode, and the opposite party making a 
similai complaint against the petitioner for 
similar ofieuces. After recording the petiti- 
oner's complaint the trying Magistrate looked 
into the counter-case in which the informa- 
tion was first lodged with the police and as be 
found that there wore injuries on some persons 
nf the opposite party ho directed that the case 
of the opposite party should proceed and de* 
forred passing any order oh the petitioner’s 
complaint : 

Held : that the Magistrate's discretion in 
the case should not be interfered with. 

[P 281 C 2, P 282 C 2] 

(b) Criminal P. C.. S. 200 — Four courses 
are open on receipt of a complaint. 

Under the law four courses are open to the 
Magistrate on receipt of a complaint. He may 
either order an enquiry under S. 202 or dis- 
miss the complaint under S. 203 or issue pro- 
cess under S. 201 or postpone the commonce- 
xaent of the proceeding under S. 314. 

• fP 282 Cl] 

^ (c) Criminal P. C., S. 344 — ^Jurisdiction, 

Per Oraham, J . — The Magistrate has juris- 
diction to postpone his enquiry, even apart 
from 3. 344, under inboront jurisdiction. 

[P 283 C 2] 

Mritunjay Chattopadhya and Sudhan- 
shu Sekhav Mukherji — for Petitioner. 

Surajit Chandra Lahiry — for Oppo- 
site Party. 

Suhrawardy, J. — This rule was is- 
sued to show cause why the order com- 
plained of in the petition should not be 
set aside and the petitioner's complaint 
directed to be taken up and proceeded 
with iu accordance with law. What 
happened was that there was a collision 
between the parties on 6th September 
1928, which resulted in the petitioner’s 
filing a complaint before the Magistrate 


against the opposite party under Ss. 147j 
447, 352, etc., t. P. C., and the opposite^ 
party making a similar complaint against; 
the petitioner for similar olJencos. After' 
recording the petitioner’s complaint the' 
trying Magistrate looked into the counter 
case in which the information was first 
loged with the police and as he foundj 
that there were injuries on some persons! 
of the opposite party he directed that thej 
case of the opposite party should proceed! 
and deferred passing any order on the| 
petitioner’s complaint. The petitioner 
moved unsuccessfully before the Sessions 
Judge and he now contends that he 
should have been allowed to proceed with 
his case simultaneously with the case of 
the opposite party. We have therefore 
to consider whether in the circumstances 
of the case the order passed by the 
trying Magistrate is justifiable. The 
question as to which of the counter-cases 
should proceed first or whether both of 
them should proceed simultaneously and 
contemporaneously so often arises in the 
Courts below and has so often come up to 
this Court that it would be very satis- 
factory if it should be finally settled 
either by the authority of rulings of this 
Court or by legislation. The cases upon 
this point have been exhaustively dis- 
cussed in Makham Mapa v. Manindra 
Nath Bose (1), to whicli I was a p\rty 
and I adhere to the opinion expressed in 
that case namely : 

'* In this stato of tho caso-law wo fool that 
thore is no authority which is absolutely bind 
tug upon us. The Code is silont with regard to 
the procedure to be adopted in such circums- 
tances. It should not, therefore, bo laid down 
as aa absolute rule of law that a particular 
course must be adopted. Each case has to be 
decided accordiug to its requiremeats. ” 

It is argued by the learned advocate 
for the petitioner that after examining 
the complaint in the petitioner's case the 
Magistrate was bound under the law 
either to dismiss the complaint if he was 
not satisfied with the truth of it or to 
issue a process or order an enquiry. But 
he could not after examining the com- 
plainant defer passing any order under 
Ss. 202, 203 or 204. Criminal P. C. His 
contention is that the Magistrate has no 
power under S. 344 to postpone an en- 
quiry or the trial of the case at that stage 
but he can only do it after he has com- 
plied with the provision of S. 204, Crimi- 
nal P. C. This oontention has no aub- 

(l) A. I. a. 1925 Cal. 1*260. 
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stance in it inasmuch as S. 344 em- 
powers the Magistrate not only to ad- 
journ an enquiry or trial but postpone its 
commencement : and S. 204 is one of the 
sections which comes under the chapter 
lieaded of the commencement of pro- 
ceedings before Magistrate. " That being 
■so, under the law four courses are open to 
the Magistrate on receipt of a complaint. 
He may either order an enquiry under 
S. 202 or dismiss the complaint under 
S. 203 or issue process under S 204 or 
postpone the commencement of the procee- 
ding under S. 344. In this ease it is ap- 
parent that the Magistrate has proceeded 
under S. 344. But under that section he 
has to state his reasons for postponing 
the commencement of the proceedings. 
We have accordingly to see if the Magis- 
trate has stated any reason in support 
of his order and if the reason given 
by him is sufficient to justify the order. 
The reason given by the Magistrate 
is that on looking into the informa- 
tion given at the thana by the opposite 
party and the report of the Assistant 
Surgeon of the injuries on the person of 
the son of the opposite party, he thought 
it proper to order that the present case 
should be put up after the disposal of 
the counter case. 

Mr. Ohatterji, the learned advocate for 
the petitioner, argues that in this case 
it is proper that both the cases should be 
tried simultaneously as the point in dis- 
pute between the parties is whether the 
land on which the occurrence took place 
belonged to the petitioner or the opposite 
^party and that the petitioner as an ac- 
cused in the counter case will not be in a 
position to prove his possession or title 
to the land as he will be debarred from 
pledging his own oath. As I said in 
Makham*s case (l) every case ought to be 
considered on its own circumstances. But 
in the present case there does not seem 
to be any such circumstance which 
would make it incumbent on the Magis- 
trate to proceed with it along with the 
case brought by the petitioner. I can 
conceive of oases in which it may be 
desirable that the accused in a case who 
is the complainant in another case should 
be given an opportunity of proving his 
case also during the prosecution of the 
case against him. But the present case 
is not one of such a character. It is pos- 
sible that the dispute may concern land, 
possession or title to which can only be 


proved by the accused and there may b© 
documents in his favour which he is not 
able to prove except by his own examina- 
tion In such a case the Magistrate will 
exercise sound discretion in allowing 
the accused in a case to proceed with the 
counter case. Some of the decided cases 
have proceeded upon the idea that if a 
complainant who is an accused person 
in a counter case ^expresses his desire to 
proceed with his case, the Magistrate 
should not prevent him from doing so. 
In some other cases it has been said that 
if the accused in a case desires that his 
counter case should not be proceeded with 
along with the case against him, he 
should not be compelled to go on with his 
case before the counter case is finished. 
But these are considerations which 
should not be taken into account in lay- 
ing down the law on this point, when 
there is no relevant procedure in the 
Criminal Procedure Code. These are 
considerations which may enable the 
Court to pronounce in a certain case that 
a certain procedure is proper. 

In the present case the only allegation 
made in the petition before us is that it 
is eminently desirable that both the cases 
should be taken up simultaneously as 
otherwise the petitioner will be seriously 
prejudiced in his defence in the counter 
case as he will not be able to give bis 
evidence therein. But he has not given 
more details as to how the prejudice will 
be caused and whether such prejudice 
cannot be avoided by the Magistrate 
adopting the course which I suggest in 
cases of persons bringing counter cases 
against each other. The apprehension 
which the petitioner' entertains about his 
inability to prove his case before the 
counter case is fdecided may be removed 
by the Magistrate proceeding with the 
counter case first as he proposes to do and 
then defer passing orders on it till he 
has also finished the petitioner’s case. 
He will, of course, not be entitled to 
refer to the evidence of one case in decid- 
ing the other. But he will be in a posi- 
tion to form a correct judgment as to the 
real nature of the dispute between the 
parties. In this view I think that itis; 
not a proper case where we should inter- 
fere with the discretion of the Magistrate: 
at this stage and I will accordingly dis- 
charge this rule 

Graham, J. — In this case a rule was 
issued to show cause why the order of 
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the Magistrate dated 10th September 
1928 should not be set aside and why the 
petitioner’s complaint should not be 
directed to be proceeded with according 
to law. The order in question is in these 
terms: 

"Seon copy of tbo information at tlio thana 
by the complainant of tbo counter case and 
the Assistant Surgeon's report of the injury 
on the person of the son of the complainant 
of tbo counter case. Put this case up after 
the disposal of the counter case." 

On behalf of the petitioner it has been 
submitted that this order is illegal, and 
that after examining the complainant the 
Magistrate had one of the three alterna> 
tive courses open to him either firstly to 
dismiss the complaint, or secondly, to 
issue process, or thirdly to enquire into 
the case, or direct an enquiry to be made. 
It is clear in the present case that the 
Magistrate did not adopt either of the 
first two alternatives. What apparently 
he contemplated was the adoption of the 
third course. But for the reasons which 
he has given he postponed his enquiry. 
The question is whether this procedure 
is warranted by law. In this connexion 
reference may be made to S- 344, Crimi- 
nal P. C. Reading that section in con- 
junction with S 202, Criminal P. C., it 
seems to me that the Magistrate un- 
doubtedly had jurisdiction to postpone 
his enquiry; and even, apart from this 
section, the Court must, I think, be held 
to have inherent jurisdiction to make 
such an order. In my opinion, the order 
was in accordance with law and having 
regard to the particular circumstances of 
this case, it seems to me, that there can 
be no doubt as regards the propriety of 
the order. As the learned Magistrate has 
pointed out in his explanation he pur- 
posely avoided dismissing the petitioner’s 
complaint because he desired to be fair 
to both parties since it was obvious that, 
until the counter case had been tried and 
disposed of, it was not possible to say 
which version was the true one. For the 
reasons stated, I agree with my learned 
brother that this rule should be dis- 
charged. 

R'lile discharged. 
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SUHRAWARDY AND GRAHAM, JJ. 

Datilat Ram Bidhan Das — Petitioner. 

V. 

Corporativn of Calcutta — Opposite- 
Party. 

Criminal Revn. No. 1037 of 1928, De- 
cided on 29th January 1929. 

(a) Calcutta Municipal Act (1923), S. 421 
—Article ordered to be destroyed — Onus is- 
not on Corporation to prove that the article- 
was intended for human consumption. 

It cannot be contended that because S. 418, 
Cl. (2) puts the burden upon the 'accused to 
prove that the article is not intended for 
human consumption in a case of prosecution 
under the chapter, it indicates that in all 
other cases e. g., in a case where the article 
is ordered to bo destroyed under S. 421, the- 
onus will be upon the Corporation to prove- 
that it is intended for human consumption. 

[P 284 Cl], 

(b) Evidence Act, S. 114— Ghee can be- 
presumed to be meant for human consump- 
tion. 

The'Gourt is entitled to take for granted,, 
when it is not denied, that ghee is an article 
intended for human consumption. It is pos- 
sible that it can be employed for remote or 
extraordinary purposes but the ordinary pre- 
sumption that ghee is intended for human 
consumption is not a presumption of law but 
a supposition based on common sense when, 
there is no assertion to the contrary. 

[P 284 a2}’ 

(c) Calcutta Municipal Act (1923), S. 41S' 
(2) — "Prosecution" includes proceedings- 
under S. 421. 

Graham, J.— The word "prosecution" used 
in S. 418, sub-S. (2) does not necessarily con- 
note prosecution for an offence, and whore it is- 
intended to be so used it is usual to state so in 
plain terms. Prosecution in its wider or more 
general sense means a proceeding by way of 
indictment, or information, and as used in 
S. 418 (2) it may include such proceedings as- 
those taken under S. 421 of the Act. 

[P 284 C 2, r 285 C 2) 

N. Sarlcar, P. K. Sandell, Urityunjoy 
Chattopadhya and Sachindra Nath 
Banerji—iox Petitioner. 

B. C. Mitter, D. N. Bagchi and Gopen- 
dra Krishna Banerjee — for Opposite 
Party. 

Suhrawardy, J. — This rule has been 
pressed on on© point. Some tins of 
ghee were found in a godowu belonging 
to the petitioner and the article^ was 
ordered to be destroyed by the Municipal 
Magistrate under S. 421, Calcutta Muni- 
cipal Act of 1923. It is not disputed 
that the ghee is adulterated and unfit for 
human consumption. It is also not dis- 
puted before us thftt it was in the posses 
sion of the petitioner and that if the con- 
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tontion of th© petitioner before us fails it 
is liable to destruction under S. 420 or 
421. 

The point that has been argued in this 
case on behalf of the petitioner is that 
there is no evidence and that it has not 
been proved by the Corporation that the 
ghee seized was intended for human con- 
sumption. It is said that under S. 418 
read with Ss. 420 and 4 21 the article to 
be destroyed must be a thing intended for 
human consumption. The question there- 
fore is whether the ghee was intended for 
human consumption. It is argued that 
under S 418, Cl. (2) if a prosecution is in- 
stituted under Chap. 28, Calcutta Muni- 
cipal Act, the burden shall rest with the 
party charged to prove that the article is 
not intended for human consumption. It 
is submitted that in a case where there 
is no prosecution the onus will be on the 
party who seeks to exercise the power 
vested in him under Ss. 420 or 421 to 
prove that the article was intended for 
human consumption. 

It is necessary to refer to the facts of 
the case in order to see whether it lies in 
the mouth of the petitioner to raise the 
point before us. It is admitted that the 
ghee was purchased somewhere in the 
Punjab and was being taken to Rangoon. 
In the course of its transit it was brought 
to Calcutta to the petitioner’s godown 
for making some repairs to the tins. No 
question as to what use the ghee would 
ultimately be put to was raised before the 
learned Magistrate and it was tacitly ad- 
mitted before him that it was intended 
for sale at Rangoon. The learned Magis- 
trate remarks in his judgment "it is 
rather admitted that the ghee was inten- 
ded for sale in Rangoon.” 

The point that has been raised before 
us seems to be an afterthought. Now 
to come to the question whether it is 
incumbent upon the Corporation to prove 
that the ghee was intended for human 
consumption. I do not agree with the 
contention that because S. 418, Cl. (2) 
puts the burden upon the accused to 
prove that the article is not intended for 
human consumption in a case of prosecu- 
tion under the chapter, it indicates that 
in all other cases the onus will be upon the 
Corporation to prove that it is intended 
for human consumption. Ghee is ordi- 
narily intended for human consumption 
.and it does not require* the assistance of 
Acts or Statutes to presume that it is meant 


for human consumption. The reason 
why S. 418, Cl. (2) indicates that it is 
for the party to prove that the article is 
nob intended for human consumption is 
probably to meet an argument that may 
bo I'aised on behalf of the accused under 
prosecution that the prosecutio.i should 
ordinarily prove every element constitut- 
ing an offence. It does not necessarily 
indicate that a Court cannot make a pre- 
sumption where there is nothing to sug- 
gest otherwise. Sir Binod Mitter on be* 
half of the Corporation has argued that 
the action taken by the Corporation in 
this matter is a prosecution within the 
meaning of S. 418. There is a great deal 
to be said in support of this view but I 
do not think it necessary in the present 
case to decide the point as I am of opinion 
that the Court is entitled to take for 
granted, when it is not denied, that| 
ghee is an article intended for human 
consumption. It is possible that it can 
be employed for remote or extraordinary 
purposes bub the ordinary presumption 
that ghee is intended for human consump- 
tion is not a presumption of law but a 
supposition based on common sense when 
there is no assertion to the contrary. In 
this connexion our attention has been 
drawn to S. 106, Evidence Act, which 
says; 

"Wbea any fact is especially witbin the 
knowledge of any person the burden of prov* 
ing that fact is upon him.** 

It seems to me that this section read 
with the illustrations under it lays down 
nothing more than the ordinary rule of 
reasoning consistent with common sense. 

In my opinion, there is no substance in 
the point raised before us and this rule 
must be discharged. Let the order com- 
plained against be executed at once. 

Graham, J. — I agree. Ghee comes 
within the definition of food as given in 
S. 3 (3l), Calcutta Mnnicipal Act, and is 
ordinarily used for human consumption. 
That being so, apart from anything con- 
tained in S. 418. sub-S. (2) of the Act, 
the ordinary presnmption would be that 
the ghee was inteuded for human con- 
sumption. If the petitioner alleged the 
contrary it was for him to prove it. Bat 
apart from this view of the matter it 
may be observed that the word /’prosecu- 
tion” used in S. 418, sub-S. (2), does not 
necessarily connote prosecution for an 
offence, and where it is intended to be so 
used it is usual to state so in plain terms 
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Prosdoation in its widoror moro general 
sense means a proceeding by way of in- 
iiotmentf or information, and as used in 
S. 418 (2J it may include such proceedings 
as those taken under S. 421 of the Act. 
1 agree that the rule should be discharged. 

Rule discharged. 
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Garlick and Basu, JJ. 

Jogendra Kumari Dassya and another 
— Plaintiffs — Appellants. 

V, 

J* ogendra Nath Dutt and others — De* 
fendants — Bespondents. 

Appeal No. 2096 of 1926, Decided on 
Slst August 1298, against appellate de- 
cree of Dist. Judge, Binkura, D/- 12th 
May 1926. 

Landlord and Tenant — Kabuliat ~ Con* 
struction — Contract providing payment of 
paddy for ever — Market value of the paddy 
should be allowed. 

Tbo torms of a kabuliat ware as follows : I 
am making a sottlament to you for ever in dar 
mukarari right at an annual rent of 7 maps of 
saja paddy on the standard of bankuri pai 
and 1 kahan straw. You will pay the settled 
saja paddy and straw to me and after mo to 
my heirs every year in the month of Magh 
without any increase or diminution from the 
year 1291 B. S.’ It contained a clause "Ukta 
elt kahan vara mulyadin taka dhaner mulya 
atash taka haibey.” 

Held : that what bad been fixed for over was 
the paddy rent and not the price of the paddy 
and, therefore, the landlord was entitled to the 
market price of the paddy and straw. Calcutta 
Second Appeal No. 2488 of 1923, dated 10th 
February 1926, Dist. [P 285 C 2, P 280 G 1] 

N. C. Sen Gupta and Urukramdas 
Chakravarti — for Appellants. 

Panchanan Ghose and Sailendra Nath 
Banerjee — for Bespondents. 

Ramendra Mohan Mazumdar for Biraj 
Mohan Mazumdar — forDy. Begistrar. 

Basu, J. — This is an appeal from the 
judgment and decree of the District Judge 
of Bankura reversing the judgment and 
decree of the Munsiff at Bankura in a 
suit for recovery of arrears of rent in 
kind. ^ The learned Munsiff decreed the 
suit in full. He held that the plaintiff 
was entitled to the market price of the 
paddy and nob the price stated in the 
kabuliat. The learned District Judge 
held that the plaintiff was entitled to the 
price stated in the kabuliyat and not the 
market price as followed by the Munsiff 


The plaintiffs prefer this appeal. The 
question involved in the appeal is 
whether the plaintiff is entitled to the 
market value of the paddy and straw re- 
served as rent in the kabuliat or the 
price of the same as stated in it. The 
material portion of the kabuliat is as fol- 
lows : 

“I am making a sottlomont to you for over, 
in dar mukarari right at an annuaf rout of 7' 
maps of saja paddy on tho standard of ban-- 
kuri pai and 1 kahan straw. You will pay tho; 
settled saja paddy and straw to me and after' 
me to my heirs every year in the mouth of; 
Magh without any increase or diminution 
from the year 1291 B. S, You will enjoy the. 
said land from generation to generation ac- 
cording to your will in your own jote either 
by settling the joto or by settling after con- 
structing huts. You will not get reduction of 
settled rent for any reason such as drought, 
etc. If you fail to pay saja paddy, you will pay 
excess at tbo rate of 2 salis for each j/inp for 
each year. In future Oho rent of the said land 
will never be increased or decreased. On these 
terms after aoeopting kabuliat for ever, dar 
mokarari patta is granted for ever”. 


The clause in the sentence : 

^Ukta eh kahan vara mulyadin 
mulya atash taka haibey” 


taka dhaner^ 


has been translated on the side of the ap- 
pellant as the price of the aforesaid 1 
kahan of straw is estimated to be Rs. 2 
and the price of the aforesaid paddy is 
estimated to be Rs. 28.' On the side of 
the respondent it is said that it should 
be translated us 


"the price of tho aforesaid 1 kahan of straw 
will bo Rs. 2 sud tho price of tho aforesaid 
paddy will be Rs. 28,” _ 

What has been fixed for over is the 
paddy rent and not the price of tho pad- 
dy. No money rent is fixed in the patta 
nor is there any stipulation in the patta 
to the effect that in the event of tho fai- 
lure of payment of paddy and straw so 
much money would be paid. It has been 
urged on the side of the respondent that 
if it is held that it was intended by the 
parties that the market price would be 
paid then it would be seen that the rent 
was not fixed as the price would vary 
from year to year. What was intended 
by the parties was that tho paddy rent 
would be fixed for over. It clearly goes 
to show that the clause regarding the 
price of the paddy which was inserted 
towards the end of the patta was for 
other purposes, namely for the purposes 
of stamp duty and registratiou. Reference 
has been made to several rulings of this 
Court on this point. But each case must 
be decided upon the terms of the contract 
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and having regard to the terms of the 
contract in the present case, we are of 
opinion that it was intended by the par- 
ities that the market price should be paid 
land that it was never intended that the 
sum of Rs. 28 as the price of the paddy 
and Rs. 2 as the price of the straw were 
fixed for ever. Reference has been made 
to an unreported decision in appeal from 
appellate decree No. 2488 of 1923 dated 
lObh February 1926. The paper-book of 
that case has been put up before us. The 
terms of the lease in that case at first 
sight would seem to be similar to those 
in the present ease. But in the present 
case the terms are really distinguishable 
ifrom those in the other case. In that 
.case no doubt it was mentioned that the 
price of the saja paddy would be Rs. 27. 
\fter that clause it was stated that it 
^vas to this effect that a dar mukarari 
patta was granted. In the^present case 
as I have already said there is nothing in 
the patta after the clause regarding the 
price of the paddy and straw. In these 
Icircumstances we think that we should 
hold that the plaintiffs are entitled to 
the market price of the paddy and straw. 

Another point has been urged in this 
anneal to the effect that the decision in 
Rent Suit Nos. 857 of 1912, 358 of 1916 
and 84 of 1920 would operate as res 
iudicata on the question as regards this 
-point In Rent Suit No. 857 of 1912 and 
Rent Suit No- 358 of 1916 the question 
now raised was not raised at all. The 
aubject-matter of the suit in the present 
case is not the same as in those suits and 
in rent suits the causes of action are al- 
ways different. As this question was not 
raised in the previous suits the decision 
in those suits would not operate as res 
■■udicata. In any of these rent suits 
there was not a prayer for a declaration 
-that the plaintiffs were entitled to the 
market price of the paddy as part of the 
substantive relief and the Court did not 
declare in these suits that the plaintiff 
was entitled to the market price of the 
paddy. In Rent Suit No. 84 of 1920 this 
question was na doubt distinctly raised 
but it appears that the present defendant 
was not a party to that suit. The 
learned Munsiff has gone into these ques- 
tions in detail in his judgment. In these 
.circumstances we hold that the decision 
of the previous suits will not operate as 
res judicata. For the above reasons the 
-appeal is allowed. The judgment and 


decree of the learned District Judge are 
set aside and those of the Munsiff res* 
tored. The appellants will get their costs 
in this Court as well as in the lower ap- 
pellate Court. 

D.D. Appeal allowed. 
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Rankin, C. J. and C. C. Ghose, J. 

Bepin Behary Gkatak and another — 
Appellant. 

v. 

Bamnath Ghatak and others — Res- 
pondents. 

Appeal No. 1602 of 1925, Decided on 
25th April 1928, against appellate 
decree of Dist. Judge, Bankura, D/- 7th 
April 1925. 

Easements Act S. IS— Right to take water 
from temporary channel during monaoon 
can be acquired. 

Where a person is taking water during mon* 
soon through an artificial channel for nearly 
32 or 35 years into his own field for irrigation 
purposes by cutting an ail of another’s 
at a particular place during the monsoon, such 
user oannot be said to be of a temporary 
nature and the right to take such water can 
be acquired by prescription ; Bceston v. Weate 
(1856J 5 El. & Bl. 986, Foil. [P 287 O 1] 

Bankim Chandra Mukherji and Malin 
Kumar Banerji — for Appellants. 

Sachin Banner ji — for Respondents- 

C. C. Ghose, J. — In this case the 

main contention that has been advanced 
on behalf of the plaintiffs-appellants is 
that the defendants have acquired no 
right of easement by the temporary user 
of water flowing through an artificial 
channel and in support of this contention 
reliance was placed on the case of Ark- 
xvright v. Gell (l) and the case of Kena 
Mahomed v. Bohatoo Sircar (2). 

Now, the facts involved in this appeal 
are briefly these : The plaintiffs alleged 
that there was a dahar (low sunken path- 
way) contiguous on the east of their 
Dags Nos. 3032 and 3033 and that during 
the rainy season there is an overflow of 
the water of this dahar over Dags 3932 
and 3033 towards the west, that in 13^^ 
the defendants cut the northern atfof 
3033 and thereby forced the overflow 
water to their lands on the north. T o 
plaintiffs alleged that th e defendant3_ ^ 

~(1) [1839] 5 M. & W. 203=8 L. J. Ex. 201— 
2 H. & H, 17. 

(2) [1863] Marshall’s Rep. 506. 
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no right to take the water in this manner 
to their lands. 

The defendants’ case was that, during 
the rainy season the water from the 
dahar passed into Dag 3033 through one 
of the katans in the nala on the south 
of it, that the water then passed through 
a katan at station No. 6 in the northern 
■dil of 3033 through a nala on the western 
boundary of Dag 3032 and thence into 
the laud of one Provas Ghose and there- 
after into Dag No. 3057 belonging to the 
defendants. They contended that they 
had done this for many years and had 
acquired a prescriptive right to cut the 
northern ail of Dag 3033 and take water 
into their Dag No. 3057 and other lands 
towards the north-west of Dag 3033. 

The lower appellate Court found on 
the evidence adduced in this case that 
|for nearly 32 or 35 years the defendants 
|had been taking water into their Dag 
No. 3057 through a katan at station No. 6 
into the northern of Dag No. 3033 and 
that this they had done as of right with- 
out interruption. The lower appellate 
Court accordingly held that the defen- 
dants had acquired a prescriptive right 
to cut the nothern ail of the plaintiff’s 
Dag No. 3033 and take water into their 
Dag 3057. On appeal before us it is con- 
tended that the dahar in question is an 
artiffcial channel and that it was only 
during the monsoon that water could be 
had and that the temporary user of water 
• through an artificial channel did not 
ripen into a right of easement. 

Having regard to the facts found by 
the lower appellate Court it cannot, in 
my opinion, be said that the user in this 
case was of a temporary nature. The 
water which flowed through the dahar 
was avilable every monsoon, i. e , during 
all the months of the year when irriga- 
tion operations are ordinarily undertaken 
by agriculturists and there can be no 
doubt on the facts in this case that the 
water in question was used for a long 
series of years for the purpose of irriga- 
ting the defendants* lands. That being 
so, it seems to me that this case comes 
within the principle of the ruling in 
Beeston v. Tf^eate (3) where the facts were 
as follows : 

Plaiatiff and defendant occupied contigu- 
ous portions of land. For more than forty 
y ears, and as far baok as his living memory 

(8) [1856] 5 Bl. & Bl. 986=4 W. B. 325=25 
L. J. Q. B. 11S=2 Jar. (N. 8.) 546. 
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went, the occupiers of plaintiff's land have 
been in the habit of passing over defendant’s 
laud to a brook which lay on the other side of 
that land, and of damming up the brook, when 
necessary, so as to force the water into an old 
artificial watercourse which ran across defen- 
dant’s land to plaintiff’s land. They did this, 
for the purpose of supplying thole cattle with 
water, whenever they wanted the water, except 
when the owners of defendant’s land used the 
water, as they did at certain seasons of the 
year, for irrigation.” 

It was held by Lord Campbell, C. J., 
that the jury in that case were warranted 
in inferring a user as of right by the 
occupiers of the plaintiff's land of the 
easement on the defendant’s land and 
that for the interruption of such ease- 
ment the plaintiff might maintain an 
action against the defendant. Lord 
Campbell distinguished the case of Arkw- 
right V. Gell (1) and pointed out that 
there could be an easement to conduct 
water across a neighbour’s close by an 
old artificial watercourse. Lord Camp- 
bell observed that the direction of the 
Judge in the case of Beeston v. Weate (3) 
that on the facts the jury would be justi- 
fied in returning a verdict for the plain- 
tiff was correct as such enjoyment and 
acts, which without the existence of the 
easement would be tortious were evidence 
of the right to the water, and the fact of 
the channel along which the water flowed 
being artificial did not prevent the right 
being acquired, there being nothing to 
show that the artificial channel was made 
for a mere temporary purpose ; See also 
Carson on Real Property Statutes, Edn. 3, 
p. 7. In the present case having regard 
to the findings of fact arrived at by the 
lower appellate Court there cannot be 
any doubt that the defendants did acquire 
a prescriptive right to take water in the 
manner alleged by them. In this view 
of the matter, the plaintiffs’ suit must 
fail. The result, therefore, is that this 
appeal must be dismissed with costs. 

Rankin. C J. — I agree. 

n.k/r.k. Avvea l dismissed. 
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Rankin, C. J. and Mukerji, J. 

Emperor 

v. 

Nagar AH and others — Accused. 

Jury Ref. No. 51 of 1927, Decided on 
3rd April 1928. 

Criminal P. C., S. 307—Verdict not unrea- 
sonable — High Court should not interfere. 

High Court should not intorforo with tho 
verdict of jury, which cannot be said to be un- 
reasonable. To interfere in such a case would 
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maan that the trials by jury would b9 ren- 
dered useless. [P 283 G 2] 

Khondkar — for the Crown. 

N. K. Bose and Sailendra Mohan Das 
— for Accused. 

Rankin, C. J. — In this case nine ac- 
cused persons were tried before a jury 
and the Sessions Judge on charges under 

Ss. 399 and 402, I. P. C., that is to say, 
making preparations to commit dacoity 
and assembling for the purpose of com- 
mitting the dacoity. Of a jury of five 
all thought that accused 3 and 8 
were not guilty but the verdict acquit- 
ting the other seven accused was by a 
majority of four as against one. The 
learned Sessions Judge has made this 
reference thinking that all the accused 

should be convicted. 

The story for the prosecution is that 
one Monohar Ali prosecution witness 
22 who was notoriously a bad character, 
told the police that a dacoity was about 
to be committed and that the people were 
going to assemble in the house of one 
Sibdar. Thereupon the police got an 
armed force and went to this man’s 
house at the time of the preparation of 
the dacoity. When they went there they 
found a number of torches and other arti- 
cles, on the strength of which it'is said 
that these people were guilty under 
Ss. 399 and 402, I. P. C. In answer to 
that, the defence says first of all that this 
man Monohar was put up by another man 
Ananga who had a cause of enmity with 
Sabdar about a bainapatra and Monohar 
had been set up by Ananga to cause 
trouble to Sabdar. It is stated further 
that accused 1, 2, and 3 are brothers 
and along with accused 7 who is a 
nephew of accused 8, were living to- 
gether, in any case, in that house which 
is the scene of this occurence: that of the 
accused persons five are people who ordi- 
narily would be-in that house in any 
case. Then it is said that accused 4, 5 
and 6 were men of a place called Shedlai 
some 13 or 14 miles away and the accused 
9 was of a place called Balina also some 
miles away. As regards that the defence 
case is that these people were casual 
labourers, hired labourers of a neighbour 
and were being allowed by Sabdar to use 
the outer house because the man who had 
employed them had no accommodation for 

them. 

The learned Judge has summed up the 
matter at very great length and with 


great ability as though it was a matter of 
some difficulty and in the end when the 
jury gave their verdict he asked them 
some questions to find out the basis of 
their verdict. Before we come to that 
we see that the learned Judge cross-exa- 
mined every one of the accused persons 
under S. 342, Criminal P. C., a very ela- 
borate cross-examination putting all sorts 
of specific points to these accused people 
and the accused people were within the 
hearing of the jury and in that way they 
gave a good deal of explanation or evi- 
dence whichever it may be called with 
which the jury were entitled to be im- 
pressed if they thought fit. The learned 
Judge cross-examined them in much de- 
tail. The result may have been that the 
jury found that the answers given were 
reasonably satisfactory and sufficed to 
shake off the prosecution case. The jury 
wore asked by the Judge on what basis they 
came to their verdict and they said that 
the case was concocted by Ananga and 
Monohar Ali. They were asked about 
the alamats or pieces of evidence and 
they said that it was possible to intro- 
duce the things into the house. As re- 
gards the men from Burichang they 
found that the men came as labourers to 
work for Jiamuddin. All I have to say 
on that basis is this that the matter went 
to the jury, they considered it and they 
may have taken a lucky or favourable 
view of these accused persons. But with 
evidence in this condition why this Court . 
should be troubled with a matter like 
this I am entirely unable to discover. I 
do not see why on evidence such as in 
this case the High Court should be asked 
to try the case all over, again. If this 
Court were to interfere in a case of this 
description it would mean that trials by 
jury would be rendered useless There is 
no doubt that the jury were entitled to 
come to the verdict to which they did 
come. I see no reason whatever why this 
Court should throw aside the verdict of 
the jury which cannot be said to be un- 
reasonable. In my judgment this refer- 
ence is an unprofitable employment of 
public time. I think that the jury’s 
verdict should be accepted and the ac- 
cused should be acquitted. If they are 
on bail they should be discharged from 
their bail bonds. 

Mukerji, J. — I entirely agree. 

A.L.^R.K, Reference not accepted. 


J 
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Duval, J. 

Bh'upendr Of ^oh<X7i Pal ChoudhuTi—~~ 
Petitioner. 


Jatindta ChandTa Bose — Opposite 
Party. 

Civil Revn. No. 802 of 1927, Decided 
on 14th November 1927, against order of 
Small Cause Court Judge, Munshiganj, 
D/- 23rd March 1927. 


Master and Servant^Secretary of School 
provisionally appointing S as teacher— Com- 
mittee at next meeting recognizing him as 
one of staff but deciding to dispense with 
"*• ^•orvices He is entitled to reasonable 
notice or, pay for the period— Secretary 
would not be personally liable under Con- 
tract Act, S. 235— Contract Act, S. 235. 

A person was provisionally appointed as 
teacher by the Secretary of a School. At the 
next meeting of the Committee, it recognized 
him as one of the staff but owing to financial 

stringency it decided to dispense with his 
services from August: 

Held : that the person was entitled to rea- 
sonable notice or three months* pay in lieu 
thereof under the circumstances: 


Held further : that the Secretary would not 
bo personally liable to pay the compensation, 
for the case was not covered by S. 235, Con- 
tract Act. [P 289 C 2] 

I. B. Sen and Prohodh Chandra Mallik 
— for Petitioner. 


Bajendra Chandra Gtiha—lox Oppo- 
site Party. 


Judgment. — In this case the opposite 
party is a school master. He was ap- 
pointed by the petitioner who was the 
Secretary of the Dohajang High School 
provisionally as a teacher in January 1923 
on a pay of Rs. 45 a month and joined 
his post. In the following March the 
Committee resolved that owing to finan- 
cial stringency they could not keep six 
graduates on the staff and so they deter- 
mined that the opposite party’s services 
and those of two others be dispensed with. 
No action appears to have then been taken 
in the matter which came up again on 
24th July and then the Committee finally 
dispensed with the opposite party’s ser- 
vices resolving that he will not be re- 

August. He then on 
loth August ceased to work and was paid 
lip to that date, at the rate of Rs. 45 a 
month. He appears to have claimed that 
he was entitled to some notice and that 
he only got notice on 8th August but 
waiting for sometime just within the 


period of limitation he brought a suit in 
the Small Cause Court to recover six 
months’ pay. The learned Small Cause 
Court Judge gave him a personal decree 
against the petitioner for three months' 
pay. A Rule has been obtained on two 
grounds urged : First, that the decree 
should not have been a personal one 
against the petitioner but against the 
petitioner as Secretary of the School and. 
secondly, that anyhow the opposite party 
. was not entitled to more than one month’s 
notice. Now, there was no written con- 
tract between the parties as to the period 
of notice necessary before the opposite 
party s services could be dispensed with. 
He was, therefore, entitled to a reasonable 
notice. I have carefully considered the, 
evidence, and the facts of this case andl 
so far as notice is concerned it appears to 
me not unreasonable to give the opposite 
party three months’ pay in lieu of a rea- 
sonable amount of notice. It cannot be 
said that six or seven days was sufficient 
notice and it is not likely that he would 
be able to find some other place where 
he would earn his livelihood within even 
one month when he was dismissed in the 
middle of August. So far as that point, 
therefore, is concerned, the Rule must 
fail. As to the other point the learned 
Small Cause Court Judge appears to mo 
to have fallen into an error. He says 
that the man was appointed by the Secre- 
tary without the authority of the com- 
mittee and so the committee are not 
liable and he is personally liable as the 
Committee refused to confirm him when 
the matter came up before it. This does 
not appear to be the fact. It appears that 
he was appointed (no doubt provisionally) 
by the Secretary but at the first meeting 
afterwards of the Committee he was recog- 
nized as one of the staff but the Com- 
mittee regretted that they were unable 
to retain him as such owing to financial 
stringency. In my opinion, therefore, 
this is not a case which comes under 
S. 235, Contract Act, so as to make the 
petitioner personally liable for the pay 
The decree, therefore, will be varied and 
will be against the Secretary and the 
Committee of the School instead of 
against the petitioner personally. In 
the circumstances I allow no costs. 

S.N./r.k. Decree modified. 
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Costello, J. 

Santasila Dasi — Applicant. 

V. 

Narendra Nath Pal — Caveator. 

Testamentai'y Suit No. 15 of 1927, De- 
cided on 27th March 1928. 

(a) Will — Testamentary capacity — Attest- 
ing witnesses independent and responsible — 
Will in testator’s handwriting — Facts give 
strong indication of voluntary act. 

The fact that a will itself is a holograph 
will, i. e., written entirely by the testator in 
his own handwriting is a very strong indica- 
tion that the testator was fully cognizant of 
what be was doing and that what he did was 
an act of his own volition especially when he 
has called entirely independent and respon- 
sible nersons to be the witnesses to his will. 

^ [p 290 0 2] 

(b) Calcutta High Court Rules (Original 
8ide),Ch. 35, R. 29— Caveator besides asking 
executor to prove will also alleging undue 
influence and forgery — Matter does not 
come within R. 29— Caveator is liable for 

costs. 

If a caveator merely intends to require the 
executor to prove the will in solemn form ho 
must not at the same time set up a defence of 
undue influence or fraud or any matter of that 
character. [P 291 0 2] 

The widow applied for probate of the will. 
The caveator besides entering a caveat filed 
an affidavit alleging that the deceased at the 
time he made the will and up to the time of 
his death was a man of weak intellect with 
very imperfect knowledge of English, that the 
will was procured by the widow by undue in- 
fluence and that the will was not genuine but 
was in efiect a forgery. In the last paragraph 
of his affidavit the oaveator prayed that the 
will should be proved in solemn form and for 
liberty to cross-examine the witnesses pro- 
duced in support of the will. 

Held: that as R. 29 contained the word 
’’merely” the last paragraph of the affidavit 
was not sufficient to bring the matter within 
the terms of R. 29. The caveator pleading un- 
due iufiuence was liable foe costs: Calcutta 
Suit Ho. 4 o/ 1928, Foil.; Ireland v. Rendall, 
(1866) 1 P. A D. 191; Clcare v. Cleave, (1869) 1 
P. & D. 655, Rel. on. [P 291 C 1] 

S. C.Bose — for Applicant. 

D. N. Basil and K. C. Chakravarti — 
for Oaveator. 

Judgment. — This is an application 
for the grant of probate of the will of 
one Surendra Nath Pal, who died on 30th 
April 1927. The will is dated 15th July 
1923, and was therefore made more than 
four years before the death of the testa- 
tor. 

By that will the testator made certain 
dispositions of his property and he left 
the whole of the residue of it to his 


cutrix of that will. Whoa the widow 
applied for probate of the will in the 
ordinary oeurse a caveat was entered by 
a brother of the deceased (named Nar- 
endra Nath Pal) who filed an affidavit 
alleging that his brother was at the time 
he made the will and up to the time of 
his death a man of weak intellect and bad 
a very imperfect knowledge of English. 
He also alleged in effect in his affidavit 
. that the will was procured by the undue 
influence of the widow. But there was a 
still more serious allegation in the affida- 
vit in that the caveator contended, or at 
any rate, stated that the will was not 
genuine, and in effect he said that it was 
a forgery. 

In the last paragraph of his affidavit 
he says : 

”1 thcreforo insist upon the said will being 
proved in solemn form and that I be given the 
liberty to cross-examine the witnesses pro- 
duced in support of the will.” 

When the case was called on, the lear- 
ned counsel who appeared on behalf of 
the caveator made it clear that he did not 
intend to rely on any of the matters 
set out in the affidavit but that he merely 
required the plaintiff in this suit to 
prove the will in solemn form. 

If ever there was a case where a will 
might be said to have been executed 
uuder thoroughly satisfactory conditions 
in my opinion it was this case. The 
will itself is a holograph will, i. e., 
written entirely by the testator -in his 
own handwriting. That fact of itself is 
a very strong indication that the teeta 
tor was fully cognizant of what he was 
doing and that what he did was an act 
of his own volition. 

If the caveator had taken ‘the elemen- 
tary precaution of inspecting the will 
before he recklessly began • making 
charges .with regard to his brother's 
state of mind he must have known per- 
fectly that the will was actually in the 
handwriting of the brother. More than- 
that, not only did the testator write out| 
the will in his own handwriting but b^ 
took the sensible and .reasonable ooursu 
of getting entirely independent and resj 
ponsible persons to be the witnesses toj 
his will. Apparently the caveator thinksf 
it is a matter for regret and a fact which 
ought to cast some doubt on the authen^ 
city of the will that the caveator selected 
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3Uoh independent and responsible persons 
'•to be witnesses to the will 

I should ha^e thought every reasonably 
minded person would have seen how 
much more satisfactory it is to have in- 
dependent persons to be witnesses to a 
will. Had the testator adopted the 
course which the caveator suggests he 
should have taken, namely, to call in his 
own relations such as the caveator him- 
self or his sons to witness the will, then 
it was obvious that some other branch of 
the family would have immediately al- 
leged that those witnesses had exercised 
an improper influence on the testator. 

The attesting witnesses, who were 
■called, testified that this will is in the 
handwriting of the testator and that it 
was duly executed by the testator in the 
^presence of the various gentlemen whose 
names appear as witnesses. 

It is quite clear that all of those wit- 
nesses to the will are responsible persons. 
There is not a shadow of reason, not a 
•scintilla of evidence, for suggesting or for 
•ever having suggested that this testator 
was not fully cognizant of what he was 
^oing or that this will was not properly 
■executed. A more baseless intervention 
by a caveator, a more unwarrantable in- 
tervention by the caveator than the in- 
tervention in this case is to my mind 
impossible to imagine. There was abso- 
lutely no shadow of justification at all for 
the entering of this caveat. 

Now it is argued that the effect of this 
affidavit is to bring the matter within 
the terms of R. 29, Gh. 35 of the Rules 
of this Court. I have had ocoision to 
-construe that rule quite recently (In Be 
■^he goods of Cohen; Cursinder v. Cohen, 
Suit No. 4 of 1928) and I pointed out 
■^ait that rule is a reproduction of the 
English R. 18, O. 21, of the Rules of the 
■Supreme Court in England. 

held that under the Eng- 

A that a notice such as is contem- 
ylated by the rule must be served with 
the defence and R, 29, of the rules of this 
Court provides: 

‘that a party opposing a will may by his affi- 

■fb ^ -iIk® ho merely insists upon 

the will being proved in solemn form.** ^ 

It is to be observed that the rule con- 
tains the word merely." and therefore I 

that the last paragraph of 
the affidavit in the present case is sufli- 
oient to bring the matter within the 
Jterms of R. 29, particularly having regard 


291 

to the fact that it has been laid down by 
a very high authority in England that a 
pleaof undue influence or fraud is inconsis- 
tent with notice. I refer to the case of 

Ireland y,Bendail(i),fi\3o to Cleare v. 

Cleare (2). reported in the same volume 
^ p. 655, but especially to the case of 
Harrtngton v. J3ow7jer (3). where at 
p. 2b5 Lord Penzance said, referring to 
the case of Cleare v. Cleare (2) : 

That case establishes the proposition that 
where a party setting up a will has to prove 
affirmatively a fact not merely to negative a 
charge made by his opponent, whore a proof of 
such fact forms part of the burden, which the 
party propounding the will takes upon him- 
self, the other party may cross-examine the 
witnesses upon such matter without liability 
lor costs if the proper notice has been given. 
The question is, whether under the circum- 
stances of this case, it is proper that I should 

exeroise my discretion as to costs iu favour of 

the defendant. I think the Court should bo 

consistent in exercising its discretion; and as 

It has been already decided in Ireland v. Beyi- 
aaft(l), that under similar circumstances a 
party pleading undue influence is liable for 
costs, X shall follow that decision." 

These cases show quite clearly that if 

a caveator merely intends to require the 
executrix to prove the will in solemn 
form he must not at the same time set 
up a defence of undue influence or fraud 
or any matter of that character. There- 
fore I hold that in this present case 
notice was not given in such a way as to 
bring the matter within the terms of 
R. 29. But I desire to add that in this 
particular case the circumstances are 
such that in any event it would bo im- 
possible for the Court to do otherwise 
than come to the opinion that there was 
no reasonable ground at all for opposing 
the will and, therefore, even if the matter 
had fallen within the terms of R. 29, it 
would not have followed that the caveator 
would be entitled to escape liability for 
costs. 

I think it is eminently desirable that 
persons should bo discouraged from reck- 
lessly launching probate suits or causing 
probate suits to be brought especially 
when there is DO other foundation what- 
soever for the charges which they reck- 
lessly make other than the fact that they 
feel sore or disappointed because they do 
not happen to be named as beneficiaries 

(1) [1866] 1 P. & D. 194=U~D. T. 574=S5li. 

J. P. 79. 

(2) [1860] 1 P. A D. 655=38 L. J. P. 81=17 
\V. R. 687=20 li. T, 497. 

(3) [1871] 2 P. & D. 264=41 L. J. P. 17=19 
W. R. 982=25 li. T. 335. 
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in the will in question. This in my opi- 
nion is essentially a case where a cavea* 
tor should pay the whole of the costs of 
the executrix and I make an order accor- 
dingly. 

I pronounce in favour of the will and 
direct that grant of probate do issue. 

R.K, Probate granted. 
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Mukerji and Bose, JJ. 

Sarat Lalcshi /Jassya— Plaintiff— Ap- 
pellant. 

V. 


J^arendra Singha &xxd another Defen- 
dants — Respondents. 

Appeal No. 1037 of 1926. Decided on 
17th July 1928, from appellate deeree of 
3rd Sub-Judge, Mymensingh, D/- 19th 
December 1925. 

(a) Limitation Act, Art. 75— Plea that 
cause of action accrued on first default and 
limitation was extended owing to payment 
of interest is inconsistent with plea of 
waiver— practice— Inconsistent plea. 

In an instalment bond with the condition of 
exigibility on one default a plaintiff alleged 
that cause of action arose on the date of the 
first default, and that the limitation was saved 
by payments of interest on subsequent dates, 
which the plaintiff failed to prove. 


Held : that the plaintiff cannot be allowed 
to set up a plea of waiver : A.I.R. 1926 R .C. 
85. Foil. ; 41 AlU 104, Bef. ; A.I.R. 1927 P.C. 
146. Dist! CP 293 0 1] 

3 ii (b) Limitation Act, Art. 75— Optional 

right to enforce payment may be waived — 
Waiver must depend upon definite act or 
performance— No waiver when inconsistent 
plea is raised. 

Where in an instalment bond with a condi- 
tion of exigibility on one default there is an 
optional right given to the creditor to enforce 
payment of money, such right may be waived, 
but when it is not waived, or when there is 
nothing to show that it has been waived, limi* 
fcahion would run from the date when the right 
accrues on the first default. Mere abstinence 
to sue on the part of the plaintiff and the 
mere fact that be slept over his rights would 
not constitute waiver. The waiver may be 
effected in a variety of ways and may be in- 
ferred from various oiroumstanees. It jnust, 
however, always depend upon some definite act 
or forbearance on the part of the plaintiff. On 
the other hand, when the plaintiff puts forth 
pleas which are inconsistent with the fact of 
waiver there can be no waiver ; {Case law dis- 
cuLd). [P 293 0 1. 2 ; P 294 0 2 ; P 296 O 23 


Jogesh Chandra Boy» Bajendra Chan- 
dra Onha and Charu Chandra Choudhuri 


— for Appellant. 

Aiual Chandra Gupta and Safi's Chafi- 
dra Sinha — for Respondents. 


Bose, J. — This is an appeal by tho 
plaintiff against the judgment and decree 
of Subordinate Judge, 3rd Cburt, Mymen- 
singh, affirming the judgment and decree 
of the Munsif, 3rd Court, Mymensingh,. 
in a suit brought by the plaintiff 
for recovery of Rs. 1,442-8-0 alleged to* 
be due. on a simple instalment bond ex- 
eouted by defendant 1 in her favour on 
27th Pous 1324 B. S., for a consideration 
of Rs. 950. The plaintiff alleged receipt, 
of Rs. 82 on different dates on account of 
interest, the last payment having been 
made on 9th Kartik 1328 B. S., and her 
case in the plaint was that these pay- 
ments saved limitation. 

Defence was that the suit was barred 
by limitation. The defendants did not 
admit the payments as alleged by the* 
plaintiff on the dates specified but he said 
that he had paid Rs. 110 in all, the last 
payment having been made in Bhadra of 
1326 B. S. 

Both the lower Courts found as a fact 
that no payment was made by the defen- 
dant after Bhadra 1326 and so they^ dis- 
missed the suit as barred by limitation. 

The instalment bond in question stipu- 
lated for payment of the money covered 
by it in six instalments falling due on- 
the dates mentioned in the bond, the 
first instalment falling due on the last 
day of Aswin 1325 B. S- There was a 
further stipulation in the bond to th© 
effect that in the event of default of pay- 
ment of any one instalment, the creditors 
would be entitled to recover the entire 
amount of principal and interest due on 
the bond. The default was made in the 
payment of the first instalment. It has 
been urged on behalf of the appellant that 
the proviso in the bond having been in- 
serted for the advantage of the creditor 
it was optional with the creditor to boo 
for the whole amount, i.e., she could suo 
for the whole, or if she chose might 
waive her right to sue and so the claim 
for the last three instalments, viz., Aswin 
of 1328, Aswin of 1329 and Aswin of 1330 
is not barred by limitation. In the pre- 
sent case the plaintiff claimed the entire 
amount under the bo id with interest from 
the date of its execution. This goes to 
show that she did not waive the benefit 
of the proviso. She stated in the plaint 
that her cause of action arose on the 
the first instalment fell due, i.e., on the 
last day of Aswin 1325 B. S- I have 
already said that she wanted to save 
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limitation by alleging payments of in- 
terest by defendants on certain specified 
-dates. There has been no acceptance of 
/payment subsequent to the first default 
nor a mere abstinence on the part of the 
‘Creditor from seeking the benefit of the 
proviso, but on the contrary, there has 
-been affirmative act done by her showing 
that she did not waive the benefit of the 
proviso, but claimed the entire amount. 
T^e waiver of such condition may be 
etfeated in a variety of ways and may be 
^inferred from various circumstances. It 
imust, however, always depend upon some 
definite act or forbearance on the part of 
Jthe plaintiff. Here the plaintiff distinctly 
'pleaded payment of interest to save limi- 
tation. The fact of waiver would be in- 
consistent with such a plea and she could 
not be allowed to set it up when her plea 
of payment had been found to be false. 
I have already said that she stated in the 
plaint that her cause of action arose on 
the date of the first default, i.e., Aswin 
1325. So I am of opinion that time began 
to run against the plaintiff from the date 
■of the first default. 

Shib Ghand Nahar v. Hyder Molla (l) 
was a case of a mortgage bond executed 
«y defendant whereby a sum of money 
was made papble by four instalments, 
•and the plaintiff was given the liberty 
in case of ^ny default to sue either 
tor the amount of that instalment or 
tor the whole amount then due ; it was 
held that limitation ran from the date 
of the first default. In this ease it has 
been observed that where there is an 
optional right given to enforce payment 
of money such right may be waived, but 
when it is not waived or where there is 
nothing to show that it has been waived, 

would run from the date when 
the right accrues. This decision wasfol- 
iowed in J adab Chandray. BhairabGhan- 

in Oirindra Mohan Roy v. 
JLutr Narayan Daa (3). Abinash Chandra 
v. Bewa (4) was a case where it 

was held that mere omission to sue was 
not such a waiver as was contemplated 
by Art. 75, Soh. 1. t,im. Act. Such a 

jraiver was not limited to the case of a 

subsequent acceptance of an overdue in- 
atalment, but might be effected in a 

ril 281=1 O.W.N. 229. 

(2) [1904] 31 Oal. 297. 

(8) [1909] 86 Oal. 894=9 C. Ii. J. 226=1 I O 
<4) [1909] 18 0. W. N. 1010=4 I. C, 17. 
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might be inferred from! 
various circumstances. It must, however, 
depend on some definite act or forbearance. 
In the case plaintiff brought the suit on 
8th February 1909, alleging that the 
first two instalments had been duly paid 
and that the remaining fourteen instal- 
ments fell due in April 1903. on which 
date default was made. Th, defence was 
that the allegation of payment of the 
first two instalments was false, and that 
the suit having been brought after the 
expiry of 6 years from the first default, it 
was barred by limitation. It has been 
proved as a fact that the first two instal- 
ments were not paid. The learned Judges 
remarked: 

here they distinctly pleaded payment of 
the first two instalments. The fact of waiver 
would be absolutely inconsistent with such a 
plea, and they could not be allowed to set it 
up, when their plea of payment had been 
found to be false.” 

On the side of the appellant reference 
has been made to Mohan Lai v. Tika 
Bam (5). There was a proviso in the 
instalment bond that if there was any 
default in payment of any of the instal- 
meats, then the creditor would have the 
power to claim the entire amount in a 
lump sum. The bond was executed on 
23rd February 1909. The first instalment 
would be payable at the end of February 
1910. Nothing was paid on account of 
the first two instalments. The plaintiff 
brought the suit on 7th June 1917 claim- 
ing to recover only the remaining three 
instalments with interest. It has been 
held in the case that the plaintiff may, 
if he so chooses, waive his right and sue 
for such instalments as remain duo and 
are not barred by limitation. The next 
ease referred to is Pancham v. Ansar 
Hushen (6). Where there was a mort- 
gage of immovable property for the 
advance of a sum repayable in 12 years 
with interest capitalizing in case of non- 
payment with a further proviso for the 
payment of Rs. 500 every year, any de- 
fault which would give the mortgagee an 
immediate right to realize the whole 
debt, it was held by the Allahabad High 
Court that under a clause in the above 
form, a single default by itself operated 
eo instanti to make the money received 
by the mortgage “become due" and limi- 

(6) [1919] 41 All. 104=47 I. 0. 926=16 A. L. 

J 929 

(6) A. I. R. 1926 P.O. 85=48 All. 457=^53 

I. A. 187 (P.O.). 
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tation began to run therefrom : Held 
(by the Judicial Committee): 

“That in the oiroumstances of the case, it 
was unnecessary to decide the point. The de* 
cision of the High Court raised a question of 
grave importance and it was desirable so soon 
as might be, the Board must dually pronounce 
whether the principle of those decisions was 
right, or, even, if it was, whether it had any 
application to provisos such as that in the 
suit.” 

Their Lordships of the Privy Council 
observed; 

‘‘there has been in didereut High Courts 
of India a sharp conflict of judicial opinion.” 

The suit was brought by the appel- 
lants as mortgagees to recover a sum of 
Es. 34,000 alleged to be due as principal 
and interest on a mortgage dated 2l8t 
February 1893. The principal sum re- 
ceived was Rs. 4,000 with interest at 10 
per cent, and provision was made in the 
deed for repayment of principal and in- 
terest at the rate of Rs. 600 per year. 
There was a further proviso that in the 
event of default in the payment of Rs. 
500 per annum, the mortgagee should be 
entitled without waiting for expiry of 
the stipulated period to institute proceed* 
ings to realize his security. The plaint 
was filed on 2lst February 1917 and al- 
leged that the cause of action accrued on 
21st February 1905. On presentation it 
was rejected as being barred by limita- 
tion and was accordingly amended by a 
statement that the cause of action ac- 
crued on 21st February 1894 and other 
dates including lOfch A'pril 1906 when in- 
terest was paid. Their Lordships observe: 

“further the allegation now is that the suit 
which would otherwise have been out of time is 
exempted from limitation only by the payment 
of interest specified. That henceforth was the 
plaintiffs’ case, and it wonld have succeeded 
if those payments had been proved. But tho 
plaintiffs’ attempt to prove thorn, as has been 

stated, entirely failed Having made 

a finding of fact in the same sense tho trial 
Judge by his judgment of Slat May 1919, dis- 
missed the suit with costa. That was, their 
Lordships think, his proper course. No other 
issue was, or is, on tho pleadings open to 
tho plaintiffs and their conduct in this 
matter is not such as to entitle them to claim 
any more then strict treatment. On their 
chosen issue they fought: to that issue they 
directed evidence which was not believed: on 
it, they therefore failed. And by that failure 
they must abide.” 

la the present case, as I have al- 
ready said, the plaintiff recited in the 
plaint that the cause of aotio^ arose on 
the date of first default, i. e., Aswin 1325 
and that the limitation was saved by 
payments of interest on subsequent dates. 


Plaintiff failed to prove those paymeDts-i 
I don’t think the plaintiff can now be 
allowed to set up her plea of waiver.l 
The ruling reported in Maunff Sin v. 
Ha Toli (7) does not seem to have con- 
sidred the point in question. It depen- 
ded upon the construction of a decree. 
There does not seem to have been any 
proviso in the decree that in default of 
payment of any one instalment the entire 
amount would be recoverable at once. 
The terms of a decree passed in 1916’ 
were that certain lands were to be left 
in possession of the appellant who was 
to pay the respondent Rs. 2,000 annually 
and in default of payment the said pro- 
perty would be made over to the latter. 
In 1924, the respondent claimed execu- 
tion of the decree of the instalments of 
1923 and 1924 and as the appellant failed 
to pay, she prayed for the delivery of 
the lands to her. It was contended that 
the claims wore time barred inasmuch 
as no payments had been made since the 
decree and the right to the possession of 
the land had never been asserted: Heldr 
that the proper construction of the decree- 
was that each instalment as it became 
due, gave rise to a fresh claim to the 
money or to the lands in the alternative 
and as such no question of limitation 
arose by reason of the provisions of 01« 7» 
Art. 182, Lim. Act. 

After consideration of all the circum- 
stances in the case we are of opinion that* 
the suit is barred by limitation. 

So the appeal fails and is dismissed 

with costs , , . 

Mukerji, J.“"I agree and desire to 

add a few words. 

The bond in the present suit is a 
simple instalment bond providing for 
the payment of Rs. 950 in six specified 
instalments and stating that in default 
of payment of any of the instalments 
interest would be payable thereon at the 
rate of one per cent, per mensem from 
the date of the bond. There is another 
stipulation in the bond which runs lu 
these words: 

“ Ba it noted that in default to pay any one 
instalment, you will be entitled to recover 
from me the entire amount of principal 
interest at the same time by a suit.” 

In the absence of a stipulation of this 
character the cause of action in resp^®; 
of each insfcalment in default wonld aria® 
on the date of the default. Tbst_g 

(7) A. 1. R. 1927 P. O. 146=5 Bang. 422=5* 

I. A. 272, (P.O.). 
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Art. 74. liim. Aofc, Soh. 1. If the stipula- 
tion in question be read as meaning that 
if default be made in the payment of one 
or more instalments, the whole amount 
shall be due. Art. 76, Iiim. Aot, Soh. 1 
will apply and limitation will run from 
the default unless there has been waiver. 
The stipulation in question may, favour- 
ably to the creditor, be regarded as 
giving him an option to treat the whole 
amount as duo on the date of the first 

series of decisions of 
this Court have laid it down that where 
there is an optional right given to en- 
force payment of money, such right may 
be waived, but when it is not waived, 
or when there is nothing to show that 
it has been waived, limitation would run 
from the date when the right accrues. 
These decisions have engrafted into the 
Act the principle of Hemp v. Garland 

(oj, in which Lord .Denman, 0. J. obser- 
ved that: 

*Mf tho plaintiff chose to wait until all the in- 
stalments became due no doubt he might do 
so, but that which was optional upon plain- 
tiff s part would not affect the right of the 
defendant, who might well consider tho ao- 

from the time when the 
plaintiff had the right to maintain it,’* 

The principle of Hemp v. Garland (8) 
was adopted in this country so far back 
as during the days of Act. 14 of 1859: see 
the Full Bench case of Hurronath Roy 
y . Maheroollah Uoolla (9), Whilo Act 
14 of 1859 was in force there was no dis- 
tinct statutory provision applicable to 
an instalment bond with a stipulation 
that on default of payment of any one 
instalment, the whole debt shall be due. 
The reported decisions during that pe- 
riod ranged themselves under two heads: 
VIZ., those which threw out tho claim of 
the obligee ’altogether on the ground of 
limitation, and those which left him to 
avail himself of the benefit of the doc- 
trine of waiver. The legislature in en- 

3, Lim. Acts 9 of 
1871 and 15 of 1877 effected a sort of a 
compromise. 

My learned brother has discussed some 

^ 1 Q 7 . Limitation Acts 

Au ^ propose to deal 

with them over again. I shall point out 

only a few of them which may be looked 

upon as land marks indicating certain 

(8) tl849] 4 Q. B. 519=3 G. & D. 

802=12 L. J. Q. B. 184. 

(9) [1867] 7 W. E. 21. 
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definite stages in the course of the 
decisions. 

In the case of Hurronath Roy v. 
Maheroolla Moolla (9j passed when Act 

was in force a Full Bench of 
^is Court actiuj^ on the principle of 
Hemp V. Garland (8), which though it 
was not expressly mentioned in the judg- 
ment of this Court was cited in tho order 
of reference, held that limitation ran 
from tho time when default was made in 
the payment of the first instalment in 
consequence of which the whole amount 
became due. 

In tho cases of N ilmadhab Chakra^ 
varii V. Ramsodoy Ghose (10) and 
Chunder ICavial Das v. Ri^assurrec 
Dassia (ll) the question of limitatiop 
arose in connexion with instalment dec- 
rees which gave liberty to tho decree- 
holder to realize the whole decree in de' 
fault of payment of any one of tho instal- 
ments, and it was hold that the option 
merely enlarges tho power of the decree- 
holder to proceed, should lie so desire 
to realise tho whole amount due on tho 
occurrence of default in payment of one of 
the instalments and that by his not hav- 
ing exercised the election he had simply 
waived his right to execute tho whole 
decree then and there, but that ho was 
entitled to realize the instalments still 
due and not barred by limitation. 

The view propounded in tho last two 
cases were considered i-a the case of Mon 
Mohan Roy v. Durya Charan Gooee (12) 
as being opposed to and irreconcilable 
with the current of decisions on the sub- 
ject, In the case, which related to an 
instalment decree, Wilson and O'Kinealy, 
JJ., thus recapitulated tho law on tho 
subject : 

First, it is a gouoral rulo tliat whero a 
decroo or order makes a sum of money payable 
by instalments on certain date, and provides 
that on default of payment of one of the in- 
stalments, tho whole of the money shall then 
become duo aud payable and bo recoverable 
undor^oxocutioii then under Art. 179, Lira. 
Act, 15 of 1377 and under corresponding arti- 
cles in earlier Acts, limitation commences to 

run when the first default is made 

There has, however, boon engrafted upon that 
general rule an exception in certain cases.* 
That exception I understand to bo this that if 
tho right to enforce payment of tho whole 
sum due upon default being made in the pay- 
ment of an instalment has been waived, by 
subsequent payment of tho overdue instal- 

~~(lb) [18^9. Cal. 85L 

(11) [1883] 13 C. L. R. 243. 

(12) [1888] 15 Cal. 502. 
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ment oa the one hand and receipt on the 
other, then the peaalty having been waived, 
the parties are remitted to the same position 
as they would have been if no default had 
occurred.” 

A current of decisions followed on the 
same line. Most of them have been 
discussed in detail in a comparatively 
recent judgment of this Court in the case 
of Girindra Mohan Boy v. Khir Nara- 
yan Das (3) and no useful purpose would 
be served by referring to them indivi- 
dually. One case, however, needs special 
mention, namely, the case of Mohesh 
Chandra Banerji v. Brosanna Lai (13) 
in which an instalment bond gave the 
creditor the right to sue for the whole 
amount due on default of payment of a 
single instalment and upon a considera- 
tion of the more important previous 
decisions of all the Courts it was held 
that there was no waiver of that right, 
by acceptance of part of an overdue in- 
stalment or by receipt of interest. 

The only other case that requires men- 
tion is that of Surendra Nath v. Beskee 
Case Laxo (14) in which it was said that 
most of the decisions of the point relate 

to cases coming under Art. 
which provides for waiver of default in 
payment of instalments, or to oases re- 
lating to instalment decrees to which 
the principle had been applied, and then, 
after referring to the oases of Juggut 
Mohini v. Monohar Koonwar (15) and 

Sitab Chand Nahar v.Hyder Molla (1) 

in which the point indirectly arose, it 

" Article 132, Lim. Act, does not provide for 
cases of waiver, and there is no case directly 
deciding that the principle of waiver would 
annlv to mortgage bonds payable by instal* 

We think that in the 

absence of any provision* in Art. 132 with 
respect to oases of waiver and of any direct 
authority on the point, wo may apply the 
principle indicated in Art. 75 in determining 
when the money sued for becomes due within 
the meaning of Act. 132.” 

Some doubt has been oast upon the 
correctness of this trend of decisions by 
the decision of the Judicial Committee 
in the case of Panoham v. Ansar 
Husain (6). My learned brother has 
elaborately dealt with this case in his 
judgment and I do not propose to do so 
over again. All I desire to say is that 
their Lordships’ words have to be taken 
in the light of the facts of th e case before 

(13) [1903] 31 Cal. 83=3 O. W. N. 66. 

(14) A. I. R. 1924 Cal. 189. 

(16) [18761 25- W R. 278. 
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them, and should be read in conjunction 
with the reservation they expressly made 
refraining to express any opinion on the 
question. It is, in my opinion, too early 
at the present moment to say that their 
Lordships have dsfinitely pronounced 
the view of this Court as unsound. It 
should be noted that in the two cases 
that their Lordships dealt with speci- 
fically in their judgment the bonds were 
of a very different character. The bond 
in the case of Shib Dayal v. Meherban 
(16) as appears from. the report of the 

case, provided that: . , . 

the money with interest ftb the rate of eigat 
annas per cent, per month was repayable with- 
in a period of 12 years and would carry inter- 
est from year to year, that in case of interest 
nob being paid from year to year the creditor 
would have the option to add the interest due 
to the principal and charge interest thereon 
at that rate and would be able to recover the 
amount within the stipulated period, and that 
in case of non-payment the creditor shall have 
the power to recover the money, principal, 
interest and cempound interest from the 
debtor, the mortgaged property or from his 
other moveable or immovable property. It 
furtbor stipulatod tbst if th6 dobtor wfts Dot 
able to pay the money within the stipulated 
period, and with the consent of the creditor 
the money remained unpaid, the interest end 
compound'interet would continue to run at the 
stipulated rate until the date af realization. 

The bond in the case of Oyadin v. 
Jhumman Lai (17) contained a stipula- 
tion that : c . i. * 

“ If the mortgagee, in order to get interest, 
does nob bring a suit in default of payment of 
any instalment, and the debtor be unable to 
pay. the interest should continue up to the 
stipulated period of ten years and also up to 
the date of realization. * 

On the question of waiver I entirely 
agree with my learned brother that mere 
abstinence to sue on the part of thoi 
plaintiff and the mere fact that she slept! 
over her rights would not constitute 
waiver, and further that it was never herj 
case that she had waived the stipula-| 
tion, bat on the other hand she reliedj 
upon it and falsely tried to get over the 
bar of limitation. 

m.n./r.K. Appeal dismissed. 


(16) A. I. R. 1923 All. 1=45 All. 27 (F.B.). 

(17) [1915] 37 All. 400=23 I. C. 910=13 A. 1^* 
J. 510 
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Cuming and Mallik, JJ. 

Gaya Prosad Karan and others — E 
’fendants 3 to 11 — Appellants. 

V. 

Bakya Mani Dasi and oZ/ier^—Plai 


her father s help attempted to possess 
separately the 1/3 share in the property, 
the defendents dispossessed her in Jaistha 
1330 by refusing to allow plaintiff's 
father ^to possess the same and denying 
the plaintiff’s title. Thereafter the plain- 
tiff gradually came to know that defen- 


iiff and Defendants 12 to 14— Respondents. 

Appeal No. 1106 of 1927, Decided on 
18th December 1928, from appellate de- 
cree of Addl. Dist. Judge, Midnapur, D/- 
23rd December 1926. 

^ (a) Limitation Act, Art. 142— Dispos- 
session must be physical — Resistance to pos- 
sess share separately is not dispossession. 

Dispossession contemplated in Art. 142 re- 
fers to actual physical dispossession, such as, 
when a person comes in and drives out the 
other from possession and not when the person 
*n possession is resisted in his attempts to pos* 
«ess separately his share in the property. 

tP 297 C 2] 

(b) Adverse possession — Entry must be as 
.an owner. 

For claiming adverse possession the entry 
vpon land, in order to be an assertion of hos- 
tile title, must be an entry as an owner. 

tP 298 C 1] 

Sarat Chandra Basak and Gopendra 
JNath Das — for Appellants. 

Braja Lai Chakravarti and Saroj 
Kumar Maity — for Respondents. 

Mallik, J.— The facts of the case 
•which has given rise to this appeal are 
briefly these : 

One Kashi Nath was the owner of some 
^)roperty. He died leaving three sons, 
defendants 1 and 2 and Trailakhya, the 
husband of the plaintiff. Trailakhya died 
when the plaintiff v/as a little girl of 14. 
And after Trailakhya's death and after 
defendants 1 and 2 had separated in mess, 
plaintiff began residing for most of her 
time at her father's house and would oc- 
casionally come to live in the house of 
her father-in-law. While in her father- 
m-law 8 house, she was well cared for by 
'her brothers-in-Iaw and maintained out 
^ of the ejmali property and 

while residing at her father’s place, she 
was given at times some profits by defen- 
dants 1 and 2 for her necessary expenses, 
and she used to be given also according to 
the direction of defendants 1 and 2 some 
profits from the bhagehasis of some pro- 
perties other than those in suit. Plain- 
tiff continued to be in possession of the 
«jmali property in that manner until 
1329 B. S., when defendants 1 and 2 
odg&Q to ill-treat her &Qd wheo she with 


^ants 1 and 2 had e.xecuted kabalas in 
favour of defendants 3 to 14 in respect of 
the property in suit. On these facts, the 
plaintiff who is a pardanashin Hindu 
lady, brought the suit fora declaration 
of her title to a third share in the pro- 
perty and for joint possession of the same. 

The defence inter alia was, that the 
plaintiff and defendants 1 and 2 were 
completely separate in 1313, that in 1313, 
plaintiff surrendered the property allotted 
to her to defendants 1 and 2 but taking 
advantage of the absence of a deed of sur- 
render, she again claimed her share in 
1315 but was driven out by defendants 1 
and 2. The plea of limitation was an- 
other point raised by the defence. This 
defence, however, was negatived by both 
the Courts below and both the Courts 
below holding that the plaintiff’s suit was 
in time, gave her a decree. Defendants 
3 to 11 have appealed to this Court. 

The only point in controversy before us 
has been on the question of limitation. 
Dr. Basak for the appellant contended 
that as the plaintiff had come to Court 
with a story of possession and subsequent 
dispossession Art. 142, Lim. Act, was the 
article applicable to the case and the 
lower Courts were wrong when they held 
that it was not applicable. I do not 
think this contention is sound. Plaintiff 
no doubt, in her plaint, used the word 
dispossession (Bedakhal), but her story 
was not a story of dispossession of the 
kind as is contemplated in Art. 142. 
Dispossession contemplated in Art. 142 
refers to actual physical dispossession and! 
there is no dispossession under that article 
until some one else takes possession. Dis- 
possession is, when a person comes in and 
drives out of the other from possession. 

In the present case, as would appear from 
.the facts of the case set out before, the 
only dispossession alleged by the plaintiff 
was in the way that the plaintiff’s father 
was resisted in his attempts to possess 
separately the l/3rd share of the plaintiff 
in the property. This dispossession, if 
it was any dispossession at all, was not, 
in my judgment, such dispossession as is 
contemplated by Art. 142. I am, there- 
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fore, of opinion, fchafc Arfe. 142, Lim. Act, 
was not the article applicable to the 
present case. 

If Art. 142 does not apply to the pres* 
ent case — and I have held that it does not 
apply — the claim of the plaintiff who was 
undeniably the l/3rd cosharer of the 
property to have a declaration of her title 
to that extent and to have joint posses- 
sion of the same could be defeated only 
if the defendants had succeeded in estab- 
lishing their adverse possession for 12 
years. But here in the defendants, in my 
opinion, were wholly unsuccessful. There 
was no assertion by them of any hostile 
title to the plaintiff and theonly thing that 
there is on the point in the case is, that 
defendands 1 and 2, plaintiff's cosharers, 
through whom the plaintiff had been get- 
ting her share of the property, began to 
ill-treat her in 1329 and the attempt of 
her father to possess separately the plain- 
tiff’s 13/rd share in the property was 
resisted by the defendants in Jaistha 
1330. Dr. Basak for the appellant con- 
tended that the mere fact that defendants 
3 to 14 had entered upon the property 
and was in possession of the same, was 
an assertion of hostile title. But such 
entry upon land, in order to be an asser- 
tion of hostile title, must be an entry as 
an owner. In the present case, there is 
in the first place, nothing to show that 
the plaintiff was, until a recent date, even 
, aware of the entry of defendante 3 to 14 
upon the land and even when the plain- 
tiff came to know that defendants 3 to 14 
were holding the land, it was quite pos- 
sible, for all that we know, that she took 
them to be only bhagchasis under her co- 
sharers defendants 1 and 2. I would there- 
fore hold that there was no such adverse 
possession by the defendants in the pres- 
ent case as could defeat the lawful claim 
of the plaintiff to a declaration of her 
l/3rd share in the property in the suit 
and to joint possession of the same. 

The lower appellate Court, in my 
judgment, was in these circumstances, 
right in giving a decree to the plaintiff. 

The appeal is accordingly dismissed* 
with costs. 

The cross-objection which is not pres- 
sed is also dismissed but without costs. 

Cuming, J. — I agree. 

M.n./r.k. Appeal dismissed. 
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Rankin, C. J., and C. 0. Chose, J. 

Tota Meah Chotvdhury and others — 
Appellants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 635 of 1928, De- 
cided on 6th February 1929. 

(a) Criminal P. C., S. 239 — Alternative- 
charge against one'co-aecuted is legal. 

In tho casa of a joint trial of accused per' 
sons an alternative charge against one o^ 
them is legal. [P 299 O 2j 

i}t(b) Criminal P. C., S. 236 — Whether 
charges under both Ss. 147 and 304 caiv 
be legal depends on decision of jury — 
Criminal P. C., S. 239. 

It is entirely for the jury to decide whe- 
ther charges under Ss. 147 and 804 spring 
out of one and the same incident or out of 
two entirely different incidents and thus ul- 
timately the legality of the charges under 
both the sections depends on the decision of 
the jury. [P 300 0 1] 

5ft(c) Criminal P. C., S. 162 — Explanatory 
statement of police officer inferentially^ re- 
ferring to witness’s statement is admissible 
as against the witnesses. 

The police officer in charge of an investiga- 
tion is not debarred from making explanatory 
remarks in reference to his ow'd conduct oven 
though it may inferentially have reference to 
the statements made by witnesses : and their 
admissibility in evidence is not to be ques- 
tioned. [P 300 0 2] 

A. K. Fazlal Huq and Debendra 
Narain Bhattacharjee — for Appellants. 

Khondkar and Sachindra Nath Ba- 
nerjee'^lor the Crown. 

Sailendra Mohan Das — for Respon- 
dent. 

Rankin, C. J. — In this case ten per- 
sons were pat upon their trial in con- 
nexion with a riot of a familiar type. 
The complainant Nidon Nath makes the 
ease that on 6th November, 1927, he and 
certain relations went to cut paddy from 
plot 273 when the accused armed with 
lathis (except Mahatab who had a pointed 
mooli and accused 1 Tota Meah Cbow- 
dhury who was carrying a stick) 
came and objected to the cutting of the 
paddy. The case is that after the ac- 
cused Yakub had seized the sickle from 
Nidou and Moizuddin bad seized the 
sickle from another person of the com- 
plainant’s party they began beating 
Nidon ; that one Paobikul Huq or Paohu 
oame up and reproved the accused ; where- 
upon Tota Meah Chowdhury, accused 
1, who was coming up from the rear 
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order^ his sou Mahatab, accused 2, 
to kill Pachu ; and that thereupon 
Mahatab drove the mooli he held into 
the stomach of Pachu near the navel, in 
consequence of which injury the man 
afterwards died. 

It appears that there had been litiga* 
tion between the complainant and Tota 
Meah about this plot and it appears also 
that when Pachu had been taken away 
to a certain house and then taken thence 
to a hospital, at about 6-45 on the fol- 
lowing morning he made a dying declara- 
tion. He made another a little later on 
at about 8 o’clock. At the same time 
Nidon and one Kholu went to the thana 
and lodged a complaint, and a cross-com- 
plaint by one Jamiruddi was lodged 
against the party of the complainant. 

The defence case is that there was an 
occurrence, that the occurrence was on a 
different field altogether and, in parti- 
cular that the man Pachu died, not 
because accused 2 or accused 1 had 
anything to do with the matter — the de- 
fence case is that they were not there 

-but because another of the accused, 
namely, Moizuddin, accused 4, had a 
pointed bamboo and on this being used 
against him he picked it up and threw 
it as a missile ; that Moizuddin does 
not know what the result of this mis- 
sile was but thinks no doubt, that is 
the way in which Pachu mot bis death. 

That is in the simplest terms the case 
of either side. 

The learned Judge has devoted a good 
deal of labour and time to a description of 
the case for the prosecution and the case 
for the defence. Ho has gone through 
the documentary and oral evidence and 
has endeavoured as best as he could to 
put the case of either side forcibly and 
clearly to the jury and we have in this 
appeal been invited to interfere with the 
unanimous verdict of the jury because of 
some nine objections which have been 

urged by Mr. Fazlul Huq on 

k ^1 C'PPcllants. I propose quite 

Shortly to go through each of those objec- 
tions and to state my view upon them. 

1 should have mentioned that the jury 
found accused I guilty in respect of 
8 luiury under S. 326 read with 
o- 109. They found Mahatab guilty 
under Part 1 of 8. 304. These accused 1 
and the remaining accused have all been 
found guilty under 8. 147. 

The first objection is to the joinder of 
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the charges in the present case. It is 
said that it was wrong in this case to 
charge the first accused alternatively 
under 8. 155. I. P. C. It is not here 
disputed that if the man had been tried 
by himself the additional charge under 
S. 155 would have been within S. 236. 
Criminal P. C., but it is said that if these 
persons were all being tried together the 
section which has to be regarded is S. 239“ 
and that under S. 239 there is no pro- 
vision made by which accused I in 
a'ldition to being charged with rioting, 
and other charges arising out of the riot 
could be charged in the alternative under 
S. 155. I cannot seo that there is any 
necessity to read Ss. 239 and 236, in- 
such a way as to produce that result. 
In this particular case accused 1 has- 
not been convicted under S. 155. The 
question, therefore, is a pure question 
whether the trial is vitiated by the 
joinder in the alternative of the charge 
under S. 155, and I must flatly refuse to; 
lay ifc down that where accused persons! 
are being tried together under S. 239 it' 
is not possible to have an alternative 
charge against one of .those accused per- 
sons. I see no necessity whatever to' 
road this section in that manner. S. 236 
deals with the question of what charges 
a single person may be made to meet and 
it says that in certain cases where it is- 
doubtful -which offence he has committed 
you may charge him with all and you 
may charge him also in the alternative. 
The object of S. 239, is not to say 
what charges a m.an may be called upon 
to meet but to say what persons may bo 
charged and tried together. I see no- 
difficulty at all in that matter. 

Again, it is said that a charge under 
Ss. 147 and 304 I. P. C., against 
accused 1 could not be brought under 
S. 236 or 239, Criminal P. C. The ground 
of this objection is that the charge under 
8, 304, according to tho charge of the 
learned Judge, might be independent 
altogether of the charge under 8. 147^ 
because although the prosecution caso 
was that this injury on Pachu arose at 
the end of the riot and out of the riot 
still tho learned Judge pointed out to 
the jury that it was possible for them to 
take the view that the riot had en- 
tirely finished and that this killing wa& 
after the riot was over. It seema 

to me that in a case of this char- 
acter it is quite right that these- 
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these charges should go to the jury in 
the same trial. It is entirely for the 
jury to say whether they were out of the 
riot and incidents of the riot or whether 
one followed upon the other, and I cannot 
agree that there is any-difficulty in theory 
any more than in practice in the course 
which has been adopted during this trial. 

As regards the second objection, that 
has reference to what is called a naraji 
petition or petition of objection to a 
police report to the effect that Jamiru- 
-ddin’s complaint was a false complaint. 
What is said is that this naraji petition 
is relied upon a good deal by the learned 
Judge in his charge to the jury because 
it is a story told on the part of the ac- 
cused and in various respects the defence 
•set up in the present trial is not exactly 
what was set up in that petition. The 
objection is that this petition was not 
.properly proved. The witness was wit- 
ness 9 who was a mukhtear. He said: 

" I was fchs mukhtear for the accused in the 
lower Court in this case. Jamiruddiu filed a 
■couater case to this. After police investiga- 
tioQ a naraji petition was filed. This naraji 
was written by the mohurrir of Babu Bangal 
•Ch. Sen.” 

and the writing of the mohurrir was 
identified by the witness. The witness 
•continued : 

The petition was written and read over to 
^be accused.” 

In cross-examination he said : 

“ The petition was not written in my pre- 
sence. One of the accused, I do not remember 
which, handed it to me.” 

and it is said that because of this it is 
aiot sufficiently proved that this naraji 
petition in the counter-case emanated 
from the parties in the dock. It seems 
to me that if it was going to be main- 
.taiaed that this naraji petition which 
was said to have been written and read 
over to the accused was not a petition of 
■the parties in the dock that snggestion 
^should have been carried much further 
in the cross •examination than it was ; 
.and I am not of opinion that there is any 
reason why this petition should not be 
lused by the learned Judge in the way it 
was used. 

The third objectkm has reference to 
'the way in which certain dying declara- 
diions were spoken to by witnesses 
7 and 8 for the prosecution ; bat this 
.objection has not been pressed and it is 
not necessary to go into that matter. 

The n comes what is the most difficult 
of the points which have not been raised 
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on behalf of the appellants. P. W. 20i 
the Sub-Inspector of Police, gave evidence 
in chief and he gave his evidence about 
the arrest of Tota Meah and how the 
other eight accused appeared in Court 
after service of certain process. He then 
said this : 

“ During investigation I met Tota Heah 
saveral times and he was looking after the case 
of Jamiruddin during the time that he was 
released on bail. Tota Meah did not say to me 
that Moizuddin gave the fatal blow and not 
Mahatab. I got no such story at all during 
investigation.” 

The objection taken to the admissi- 
bility of this evidence is that it offends 
against S. 162, Criminal P. C. So far as 
the statement about Tota Meah is con- 
cerned, it is the law of this Court that 
S. 162 is not intended to apply to state- 
mants made by accused persons them- 
selves. I was a party to one decision in 
which that was laid down, and on that 
footing it does not seem to me that any 
objection can arise out of S. 162 so far as 
regards Tota Meah. There remains the 
simple sentence got no such story at 
all during investigation.” Now, so far as 
any of the accused is concerned the same 
reason! will apply as applies to Tota 
Meah’s case ; but it may be said that 
this general statement that no such story 
at all was obtained during investigation 
has inferentially reference to any state- 
ments made to the police by persons other 
than the accused in the coarse of the 
investigation commenced upon Jamiru- 
ddin’s complaint a oomplaint-^whioh 
really had reference to the same oc- 
currence as the present case refers to. 

S. 162 is always difficult to apply, but itj 
does seem to me that it would be going! 
beyond the immediate intention of S. 162 
to lay down that a police officer in charge 
of an investigation was not to be at 
liberty to explain his conduct by making 
such a statement as this that : 

** at tha time 1 did so and so I had reoaivad 
no information to such and such an eSeot.” 

If that were to be laid down on the 
ground that inferentially it has reference 
to the statement of a witness before the 
police I think not only would S. 162 in 
its intention be mneh exceeded but it^ 
would be practically impossible to do, 
justice at all. In the present case the! 
position was that at the Sessions trial 
evidence was led for the defence in rather 
peculiar circumstances to show that the 
death of Pachu was due to the act, not of 
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accused 2, but of accused 4 ; and in these 


circumstances naturally. the* investigating 

officer would want to explain why a 
charge was not brought against accused 
4 as well as against accused 2. He 
would want it to be made clear that so 
far as he was concerned he was doing his 
ordinary duty properly and without bias 
against one of the accused rather than 
another. Again, the fact that this defence 
was put forward late is a fact which ap- 
pears on the record itself, and it appears 
to me that it would bo a legitimate com- 
ment upon a defence of this character to 
point out that the first time that it was 
heard of was at the last stage. 

I have considered carefully the ques- 
tion whether assuming for the sake of 
argument that some of these witnesses 
may have stated to the police that the 
blow was caused by Moizuddin, the 
defence were prejudiced in the sense that 
they had no means of bringing that fact 
out. What is put to us is that after this 
statement by the Sub- Inspector the 
defence would not care to call any person 
as a witness who had stated to the police 
that the blow was given by Moizuddin. 
Let us consider that because if that can 
be made out no doubt it would be a matter 
which would require very great considera- 
tion. If it is true that the defence had 
witnesses who had stated this to the 
police why should not the defence have 
called such witnesses ? If they called 
such witnesses and if the prosecution 
were minded to set up against them that 
they had not told this to the police, it 
would have been the duty of the defence 
to brosB«examine this particular police 
officer when he was giving his evidence. 
Nothing can be more clear than that the 
police officer, having given such evidence 
as that, would have been subject to cross- 
examination by having it put to him 
straightaway that it was not true that 
he got no such information, and if any- 
body then had endeavoured to use S. 162 
to hamper the defence it would clearly 
have turn^ out that either the position 
was that a 162 prohibits the Court from 
letting the evidence be given in chief or 
else It permits the Court to allow the 
question to be put. in cross-examination 
1 am not satisfied that there has been 

of iostice in this matter, 
ihe fifth objection is to certain pas- 
sagesm the charge where the learned 
Judge IS endeavouring to state forcibly 
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and reasonably the case for the prosecu- 
tion. The objection is that the learned 
Judge describing the prosecution case 
referred to Tota Meah being a person who 
was steeped in litigation from his youth 
and always getting into squabbles of a 
laud-grabbing character. That really is 
the point of the remark. In this case it 
seems to me to be quite legitimate. No- 
body is saying that because Tota Meah 
was given to having disputes about lands, 
the jury are to assume that he was com- 
ing on this land armed with a lathi and 
that therefore he would likely be guilty 
of this particular offence. What the 
learned Judge was dealing with and what 
the prosecution case was dealing with 
was the question as to the probability 
whether one plot of land or the other plot, 
of land was the subject-matter of dispute, 
and in the course of that question we 
have to consider what the parties were 
doing. Various section 145 cases and so on 
come into question- I am not at all 
satisfied that because the learned Judge 
said that the prosecution case was that 
this was a man who was having squabbles 
about land that would in any way mis- 
lead the jury for the purpose in question. 

In the same way comment is made 
that the learned Judge says that there is 
nothing iu the evidence that directly 
points to any connexion being possible 
between the statement made by the de- 
ceased in the dying declaration and the 
statement made in the first information 
report which was lodged by Nidon and 
another at the thana. but the objection 
there I think depends entirely on taking, 
the learned Judge's words too much at 
the foot of the letter. It is said that if 
you look into the evidence you will find 
that one man if not two were with the 
deceased at the time he received the in- 
jury and heard his version of what had 
happened. It is said that Nidou had had- 
an opportunity of meeting this man and 
that therefore it is not impossible that 
the deceased with a sharpened bamboo 
run into his stomach had by means of 
these other people done something to in-, 
duce Nidon and his companions to tell 
the same story at the thana that he had 
been telling about the matter. What the 
learned Judge says is that there is nothing 
in the evidence which directly points to 
any connexion between those two things 
being possible. Of course anything is pos- 
sible in the widest sense of the words. 
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What the learned Judge really means ia — 

• there is no substance in the evidence di- 
rectly pointing to that event. It does not 
ipean merely that there is no evidence that 
■the two things are in some way connected; 
what he says is that he does not see any- 
^thing in the evidence which gives a basis 
for suspicion of any such connexion. I 
4o not think that any jury would he mis- 
led by those remarks by the learned 

• Judge, particularly in a case which was 
•thoroughly well fought out. 

Then again, in the charge the learned 
Judge has in two places enlarged upon 
the fact that in the counter-information 
there is no story to the effect that at the 
end accused 4 Moizuddin picked up the 
bamboo and threw it and, that in that 
way Pachu was killed. In the course of 
his charge he says that not only is that 
not in the counter-information but 
Tachu’s name is not there mentioned at 
all. As far as Pachu’s name is con- 
cerned, it appears that in an altered form 
it was there. The substance of what the 
learned Judge is saying is that the story 
told by the defence is not to be found in 
the counter information at all. Very 
natural mistakes about these names 
which are frequently spelled differently 
seem to me to be entirely innocuous. 

In the same way I cannot discover that 
there is any objection in the passage in 
the charge where the learned Judge .says 
that his view or rather that a very pos- 
sible view in his opinion is that the pro- 
secution story is weak because it has not 
got a satisfactory ending and the defence 
story is weak because it has not got a 
satisfactory beginning. By this he means 
that it is difficult to make out from the 
defence version exactly how those parties 
were supposed to be facing each other 
according to the defence in filed No. 417. 
'Our attention has been called to the evi- 
dence of the third witness for the de- 
fence and the statements made by Yakub 
under S. 342, Criminal P. C. and I am 
bound to say that having reid those state- 
ments it still seems to me to be a reason- 
able oritioizm which the learned Judge 
loft to the jury. I would point out that 
the learned Judge most carefully ex- 
pressed himself while putting the matter 
» before the jury. I see no objection to it. 

We then come to the question whether 
or not the charge of abetment of culpable 
homicide against Tota Meah was properly 
iieft to the jury. As a matter of fact, the 
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jury have carefully oonsidered this ques- 
tion because we know .that they brought 
in a verdict of guilty against Tota Meah 
under S. 326 read with S. 109; and ob- 
jection is taken to one passage in which 
the learned Judge says : “The order, if 
you believe it, was to kill Pachu," and 
it is said that whereas some witnesses 
say that Tota Meah shouted to his son 
“kill the sala" .other witnesses say 
“beat." The very expression objected 
to contains the caution by the learned 
Judge “if you believe it," and it is said 
that if the learned Judge had been more 
elaborate and had pointed out that the 
word “beat" was a possible translation 
of the vernacular word as used by some 
witnesses, it is possible that the jury, if 
they convicted at all, would have convic- 
ted under S. 324 read with S. 109. Hav- 
ing regard to the facts of this case and 
the character of the case which the jnry 
have unanimously believed I do not think 
that there was any cause for the learned 
Judge to have been more elaborate than 
he was. 

The jury carefully considered this 
question. They had the evidence before 
them and they have come to the conclu- 
sion that at the time the intention of 
Tota Meah was such as to justify a con- 
viction under S. 326, I. P. 0; lo 
judgment, while this case requires a good 
deal of anxious consideration, the charge 
to the jury was extremely careful, labo- 
rious and able and the jury have been un- 
animous, and it appears to me that this 
appeal must be dismissed. 

The appellants who are on bail must 
surrender to their bail-bonds and serve 
out the remaing portion of the sentences 
imposed on them and appellant 1 will 
now pay the fine. 

C. C. Ghose, J. — I agree. 

p.r./r.K. Appeal dismissed. 
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C. C. Ghose and Jack, JJ. 

Bazlar Rahman and Accused 

— Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Bevn. No. 835 of 1928, Deci- 
ded on 10th September 1928. 

Arms Act (2 of 1878), S. 19 (f)— Before 
entering house to be searched police 
some men throwing something from thei* 
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persons ~ Police discovering cartridges 
tinder Chowki on which accused sat con- 
versing with others — Charge against them 
resting on snspicion— Their possession or 
knowledge not proved— They cannot be con- 
victed under S. 19 (f). 

Before the police entered the house which 
was to be searched, certain persons inside were 
seen throwing down something from their 
parson, and on a search being made certain 
cartridges were discovered under the Ohowki 

were sitting convers* 
ing with others. The cartridges were not 
proved to be in their possession, nor was it 
proved that they knew that they were there. 

Held : that fhe charge against them rested 
on suspicion and their guilt not being proved 
they cannot be convicted under S. 19 ({). 

XT , CP 303 Cl, 23 

Narendra Kumar Basu and Nasim 
Alt for Petitioners. 

Judgment. In this case the four 
petitioners have been convicted under 
S. 19 (f) of Act 11 of 1878 and sentenced 

to undergo rigorous imprisonment for six 
months each. 


something from their person just before- 
the search took place, but the case against, 
them rests merely on suspicion. There; 
13 no proof that they were in possession; 
of these cartridges or that they knew! 
about the existence of these cartridges.! 
These cartridges may not have been 
placed there by them. There ia no evi- 
dence that they even knew of their 
existence and there was nothing incri- 
minating in the articles which were 
found on the floor. 

In those circumstances, we do not 
think that the evidence is sufficient to 
bring home their guilt against the peti- 
tioners and, therefore, the conviction and 
the sentences passed on them must be set 
aside and they will bo acquitted. The 
petitioners, if they are on bail, will be' 
discharged from their bail-bonds. 

S.n./r.k Conviction set aside. 


The prosecution case is that, acting on 
certain information, some police officers 
under a Sub-Inspector and an Assistant 
Sub-Inspector raided a house in village 
Sailakandi, P, g. Muradnagar and re- 
covered, among other things, 15 cartridges 
from under a chowki on which the peti- 
tioners were sitting conversing together 
with two people who lived in the house 
and were also convicted in the case but 
whose case is not before us on revision. 
They wereChand Miah and Keramat Ali, 
the two sons of the owner of the house. 
Two of the petitioners are Hindus and 
,two are Mahomedans. When the police 
.officers knocked at the door Keramat Ali 
Game out of the door and through the 
o^n door the Sub-Inspector saw those 
jWho were standing in the room throwing 
down something from their person. Sub- 
:3equeatly, on a search of the house, these 
; 15 cartridges were found in a parcel in a 
a box under the ohowki. 

P^^iitioaers have been convicted on 

e finding that they were in possession 

of these cartridges. The petitioners from 

e very first explained that they were 

residents of Comilla which is about 20 

miles from the village in which the 

house of the other persons is situated and 

they explained that they had come there 

in order to attend a musical party in the 
village. 

The only reason to suspect the'peti- 
tioners if the knowledge of these cart- 
ridges 18 the fact that they threw down 
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Page and Madlik, JJ. 

Jitendra Nath iioy— Plaintiff— Appel- 
lant. 

V. 

Provat Chandra Kanjilal and others — 
Defendants — Respondents. 

Appeal No 2156 of 1926. Decided on 
23rd August 1928, from appellate decree 

Jessore. D/- 15th June 

Bengal Tenancy Act, Si. 52 (b) and 179— 
Under contract of tenancy, tenant agreeing 
that rent fixed by contract iball not be more 
or leii at any time or on any account— Land 
diluviating — Contract precludei tenant 
from claiming abatement of rent. 

Unless the terms of the contract of the ten- 
ancy are so clear that it is manifest that the 
parties intended to exclude the operation of 
a. 52, the tenant ought not to be excluded 
from thestatntory right given him under the 

sectiODa 

a contract of tenancy provided that the 
amount of rent shall not be more or less at 
any time or on any account. Some of the land 
became diluviated and the tenant claimed pro- 
portionate abatement of rent. [P 304 C 1] 

Held : that S. 52 could not protect the ton- 
ant- CP 304 G 2] 

H. D. Bose and Hemendra Chandra 
Sen— (or Appellant. 

Badha Binode Pal and Jitendra A£o- 
han Banerji — for Respondents. 

Page, J • — The suit is brought by the 
landlord against the tenure-holder of a 
maurashi raokarari registered lease con- 


304 Calcutta 

tained ia a patta and in a counter-part 
kabuliat. The claim is for arrears of 
rent from 1327 to 1320 B. S. at the an- 
nual rent fixed in the kabuliat, viz., Be. 
176-8-15. The defence was that the 
tenant was entitled to a diminution in 
the amount of rent on account of diluvion 
and claimed the benefit of S. 52 (B), Ben 
Ten. Act. The plaintiff, on the other 
hand, relied upon S. 179 of the Act which 
runs as follows : 

Nothing in this Act shall be deemed to 
prevent a proprietor or a holder of a perma- 
nent tenure in a permanently settled area 
from granting a mourashi lease on any terms 
agreed on between him and his tenant." 

He urges that under the terms of the 
contract of the tenancy the tenant agreed 
to pay as rent for the lands demised a 
sum of Rs. 176-8-15 per year in any 
event. Now^ the tenant is entitled to 
the benefit of S. 52 unless he has con- 
tracted to the contrary. In my opinion 
unless the terms of the contract in ques- 
tion are so clear that it is manifest that 
the parties intended to exclude the oper- 
ation of S. 52 the tenant ought not to be 
excluded from the statutory^ right that is 
given him under that section. In each 
case the question turns upon the true 
construction of the terms of the contract 
of tenancy. In the present case a selami 
©f Rs. 300 was paid by the tenant and in 
consideration of the selami and the rent, 
it is stated that : 

"the landlords have settled with us the land 
described within the boundaries given in Sch. 
JTa below in kayemi dar mourashi right 
fixing the yearly jama at Bs. 176*8'15 and wo 
of our free will do execute this kabuliat on the 
following conditions : — 

(1) For the aforesaid lauds in Sch. Ka 
we shall pay Bs. 176*8-15 as rent. The amount 
of rent shall not be more or less at any time 
on any account. 

(4) If at the time of the measurement any 
land in excess of those in Sch. Ka be 
found to be in our possession then we shall 
give up the said land to you without any ob- 
jection. 

(5) If any portion of the lauds of this jama 
be acquired by Government, or District ^ard 
or Union Committee or by any Company then 
you and we shall get oompensation according 
to law. For this we shall not be able to get 
any abatement of the rent fixed. 

It is Upon a consideration of those pro- 
Tisions in the contract that the issue of 
this appeal depends. For the tenant it is 
urged that special stress is laid in the 
contract upon the quantum of the land 
demised and the area for which the fixed 
rent is payable. Dr. Pal has urged us to 
read the first clause as though the fixed 
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rent was in respect of the whole of the* 
area mentioned in Sch. Ka ; but if 
any portion of the area ceased to be rent 
paying there should be a proportionate 
abatement. 1 am uuable to accede to 
that coutention. To my mind the langu- 
age in which Cl. (l) is couched is too 
strong for the tenants, and I can see no 
escape from the conclusion that the par- 
ties contracted that in respect of this 
tenure there should be paid a fixed rent 
of Bs. 176-8-15 and that the amount of 
rent fixed should not be altered at anyi 
time or on any account. It may be that! 
the contract so construed may work (as 
circumstances may arise) in favour either 
of the landlord or of the tenant. In the 
present case the tenant has proved to the 
satisfaction of the Court of appeal below 
that a large proportion of the lands men- 
tioned in Sch. Ka have become dilu> 
viated and it is pointed out that in the 
circumstances disaster may befall the- 
tenant if be is called upon to fulfil the 
terms of Cl. (I). Sittiug in this place, 
however, we have to administer the law 
as we find it, and construe a contract 
such as this according to the plain mean- 
ing of the terms into which the parties 
have entered. In my opinion, it is clear 
upon a true construction of this contract 
that the defence based upon S. 52 was 
not open to the tenant in the suit brought! 
for rent by the plaintiff. 

The result is that the decree of the 
Court of appeal below must be set aside, 
and a decree passed in favour of the- 
plaintiff for arrears of rent for four years 
i. e., from 1327 to 1330 B. 8., at the con- 
tract rate of Rs. 176-8-15 with costs in 

all Courts. 

Mallik, J. — I agree. 

S-N./B-K. Decree set aside. 
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Mallik and Garlick, JJ. 

Bhabani Charan Sarkar — Defendant 9 
— Appellant. 

V. 

Kadamhini Dasi and others — Plaia- 
tiffs — Respondents. 

Appeal No. 415 of 1926, Decided ou 
21st June 1928, from appellate decree of 
2ad Sub-Judge, Pabna, D/- 8th Septem- 
ber 1925. 

(a) Transfer of Property Act, S. 67— 
Scope. 

A nsnfmotaary mortgagee can saa for 
i£ the bond allows him to do so. ® 
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(b) Transfer of Property Act, S, 62 — 
Usufructuary mortgagee— Prof its in lieu of 
interest — Mortgagee not getting full posses- 
sion — Purchaser from mortgagor obtaining 
possession— Deposit of principal by pur- 
chaser in ignorance of claim for interest is 
valid and will stop running of interest — 
Transfer of Property Act, S. 84 . 

The condition in a usufructuary mortgage 
was that the mortgagee was to take the profits 
in lieu of interest which was fixed. Mortgagee 
obtained possession of part of the property for 
two years when a purchaser from the mort- 
gagor obtained possession. The purchaser de- 
posited the principal money in Court, the 
mortgagee having refused to accept it alleging 
that he was entitled to interest. In a suit for 
sale by the mortgagee, 

Held : that though a deposit in Court is not 
valid to stop interest when it does not fully 
satisfy the mortgage debt, still the deposit by 
the purchaser who could not have known whe- 
ther any interest was due was a valid deposit 
and interest ceased to run from the date of 
deposit. [P 306 C 1] 

Hadha Binode Pal and Jitendra 
Mohan Banerji — for Appellant. 

Bansori hal Sircar — for Respondents. 

Garlick, J.— The facts found by the 
lower appellate Court are these : 

On 1st Jaistha 1325 defendaot 1 bor- 
rowed Rs. 300 from the plaintiff and exe- 
cuted an usufructuary mortgage bond of 
some 28 bighas of land, stipulating that 
the plaintiff should possess the land in 
lieu of interest and should return it on 
repayment of the principal. The bond 
also contained an agreement that if the 
mortgagee failed to get possession, he 
should be entitled to realize his dues, 
after deducting receipts by a fuit for sale 
ol the property, and that interest should 
be calculated at Rs. 112-8-0 per annum. 
In pursuance of the agreement the plain- 
tiff was put in possession of 13 bighas of 
land, but not of the whole mortgaged 
property. On 15th Kartik 1326 defen- 
dant 1 sold the whole property to defen- 
dant 2, The purchaser took possession 
of 13 bighas of land after plaintiff 
had been in possession for two years. 
He tendered the principal money Rs. 
300 to the plaintiff, but plaintiff re- 
fused it because he claimed interest 
in heu of the usufruct of 15 bighas of land, 
w the Rs. 300 was deposited in Court 
There were some negotiations with a view 

eventually the plain- 
tiff filed this suit olaiming Rs. 800 in all 
after deducting Rs. 100 for two years' pos- 
session of 18 bighas. And the lower 
Courts have decreed that sum and have 
1929 C/39 & 40 
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ordered it to be realized by sale of the 
property. 

The grounds urged in the appeal by 
defendant 2 are; first that the deposit of 
the principal money was a valid deposit 
under S. 62, and interest ceased to run 
from the date of deposit, as S. 81. T. p. 
Act, shows ; second, that as the plaintiff 
was in possession of some of the land he 
is bound to account for his receipts from 
it underS. 76, T. P. Act ; third, that an 
usufructuary mortgagee cannot get a 
decree for sale. S. 67, T. P. Act, pre- 
vents it. 

The last point is clearly untenable. 
An usufructuary mortgagee cannot as such' 
sue for sale. But he can do so if the bondi 
allows him to do so, as it does in this' 
case. ^ 

As to the first point, in a usufructuary 
mortgage, the mortgagor has a right to 
recover possession under S. 62 on pay- 
ment or tender or deposit of the principal 
money. But defendant 2 did in fact re- 
cover possession at about the time of the 
deposit. Under S. 84, interest ceases to 
run when the amount due is tendered or 
deposited. But the amount due in this 
case was not merely the principal money. 
The plaintiff was entitled to interest for 
two years at Rs. 112-8-0 per annum, minus 
the interest realized by his possession of 
13 bighas of land. If any interest re- 
mained due, the deposit of Rs. 300 was 
not a valid deposit and did not prevent 
interest from running. 

As to the second point, the lower Court 
has calculated that as the bond stipu- 
lated for Rs. 112-8-0 interest per annum if 
possession of 28 bighas 15 cattas was not 
delivered, therefore the value of the usu- 
fruct of 13 bighas for a year would bo 
about Rs. 50 and that as the plaintiff has 
deducted Rs. 100 for his two years’ pos- 
session of 13 bighas, there is no necessity 
to take any account. The appellant 
claims an account of the profits of 13 
bighas for those two years. Under S. 76 
a mortgagee in possession must keep and 
give accounts. But S. 77 lays that S. 76 
shall not apply when the contract is that 
the mortgagee in possession shall take 
the receipts in lieu of interest. 

In my opinion it is not right to allow 
the plaintiff to apportion the interest and 
deduct 50 per cent for possession of 13 
bighas of land, for those 13 bighas may 
have been the most valuable portion of 
the mortgaged land and may have given 
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the plaintiff a profit of far more than 50. 
par cent a year. It is quite possible that 
the plaintiff realized the full interest of 
Rs. 112-8*0 from those 13 bighas alone. 
If the plaintiff had been put in possession 
of the whole mortgaged property, he 
would have been entitled to all the pro- 
fits, even if they had far exceeded Rs. 
112-8-0. But when the contract to deliver 
possession was broken, the plaintiffs’ 
right by the terms of the bond was only 
to receive Rs. 112-8-0 a year as interest. 
Thei’eforehe was bound to account for 
the profits he received for his possession 
of 13 bighas and to deduct his actual 
profits from the interest duo for each year. 
Until he did this, it was impossible for 
defendant 2, who was not the mortgagor 
but a recent purchaser, to know whether 
any interest was due on the loan. 

In my opinion therefore the deposit of 
Rs. 300 was a valid deposit, and interest 
ceased to run from the date of the deposit. 
The plaintiff is entitled to withdraw 
Rs. 300 and to be paid the balance of in- 
terest duo to him for the two years pre- 
ceding the deposit after accounting exact- 
ly for the profits which he received in 
those years. 

It is nob, however, wortliwhilo to re- 
mand the case for baking an account of so 
potty a matter. The plaintiff deducted 
Rs. 100 on account of his profit for two 
years, and there is nothing to show that 
that sum is inadequate. He was entitled 
to Rs. 225 as the interest for those two 
years by tho terms of the bond. The 
amount duo to him as interest is there- 
fore Rs. 125. Ho is also entitled to Rs. 
300 in doposit- 

Tho result is that tho decree of tho 
lower appellate Court is modified, and 
the suit is deorood for Rs. 425 (iacluding 
Rs. 300 in deposit) instead of Rs. 800 
with proportionate costs. If the money 
is not paid within 16 days from the date 
of tho arrival of tho record in tho lower 
Court, the mortgaged property or a suffi- 
cient part of it will bo sold.' The appel- 
lant will gob one-third of his costs in the 
appeal as tho objection to the decree for 

sale fails. 

Mallik, J — I agree. 

M.N. /R.K. Decree m od ified 
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B. B. Ghose and Panton, JJ. 

Sew Baran Saw & another — Appellants. 

V. 

Ram Charitra Duhey and others — Res- 
pondents. 

Appeal No. 186 of 1927, Decided on 
30bh January 1929, against original 
decree of Officiating Sub-Judge, Asansole, 
Burdwan, D/- 14th May 1927. 

Civil P. C., S. 20 — Astisnnient of pronote 
saying that money should be paid where 
assignee resides does not entitle assignee to 
sue in Court where he resides — Promissory 
note. 

A creditor by reciting in tho a9stgnm3nt 
that tha money dae on the promissory note 
assigned should be paid at a place where tho 
assigned resides, cannot give the assigned 
right to sue ou the promissory note in Court 
of that place. [P 307 C 2J 

Sarat Chandra Bose and Narendra 
Krishna Basic — for Appellants. 

S. C. Basak, Banbehary Sircar, Bhii- 
pendra Kumar Ghose and Gopendra Nath 
Das — for Respondents. 

Judgment. — The plaintiff sued for 
a sum of money against defendant 1 and 

2 or, in the alternative, against defen- 
dant 3. His allegation shortly stated 
was that defendants 1 and 2 advanced 
Rs. 4,000 to defendant 3 on a promissory 
note. Defendants 1 and 2 at the same 
time were negotiating for a usufructuary* 
lease to be granted by defendant 3 of 
certain properties in favour of the plain- 
tiff. Sometime after tho money was 
advanced, defendants 1 and 2 along with 
defendant 3 came to the plaintiff’s house 
at Asansol and defendants 1 and 2 took a 
loan of Rs. 4,000 from him with an agree- 
meat to pay interest at the rate of Re. 1-4 
annas per cent per month and defendant 

3 stood surety for the payment of tho 
money When tho plaintiff asked for 
repayment of the loan from defendants 1 
and 2, they made over the promissory 
note which defendant 3 gave to them 
with an ondorsoment that tho money 
should be paid to tho plaintiff. Tho 
plaintiff attempted to realize the money 
from defendant 3 but the latter did not 
pay and hence this suit. 

The learnal Subordinate Judge has 
disbelieved the story of the plaintiff of 
his advancing any loan to defendants 
I and 2 at Asansol for which defendant 3 
stood surety. The story as to defen- 
dant 3 standing surety is absurd on the 
face of it- Defendant 3 by all accounts 
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'was heavily iuvolved ia debts; while 
Klefeadaats 1 and 2 are prosperous cou* 
iiractorSi and the Subordinate Judge has 
found that they are very substantial 
people. The plaintiff produced an ac- 
count book which the Subordinate Judge 
has not believed and we cannot also 
place reliance on it for a single moment, 
it is a small book in which, it is said, 
.raccounts of several years are entered; no 
•balance is struck and the plaintiff him- 
self admits that it does not show that he 
had any cash in his hand on the date 
when he is alleged to have advanced the 
loan to defendants 1 and 2. On failure 
•of the plaintiff to prove his case against 
defendants 1 and 2, his suit was bound 
to fail and as his learned advocate has 
not been able to satisfy us that the 
"Subordinate Judge is wrong in disbeliev- 
ing the story of the plaintiff having 
•advanced any money to defendant 1 and 2 
as loan, this appeal must fail as against 
those defendants. 

With regard to the liability of defen- 
dant 3, the Subordinate Judge holds that 
the money was really advanced to defen- 
dant 3 by the plaintiff outside the juris- 
diction of his Court. But at the plain- 
tiff’s request the promissory note was 
executed in favour of the defendants, or 
i.*ather in favour of defendant 2, who is a 
brother of defendant I and is joint with 
him. The Subordinate Judge finds that 
when the negotiations about the usufruc- 
tuary lease to be granted by defendant 3 
to the plaintiff failed, defendant 1 as 
ammukhtear of defendant 2 made the 
endorsement on the promissory note for 
the money advanced by the plaintiff to 
defendant 3 and made it over to the 
plaintiff. Defendant 3, however, says 
that the plaintiff, has got no right to 
-sue. On this statement the plaintiff s 
•advocate here contends that defendants 1 
and 2 were not his agents but really the 
agents of defendant 3 and as they received 
the money from the plaintiff which they 
paid over to defondant 3, they wore 
personally liable for the money. It seems 
to bo arguing in a circle. Defendants 1 
4iad 2 never said that they advanced any 
loan to defendant 3 nor did they say 
4hat they had incurred any liability to 
^ho plaintiff for merely handing over the 
money as a conduit pipe to defendant 3, 
*aad it is impossible to see wby defendants 
1 and 2 should be made liable. Much 
stress was laid on the fact that there was 


an assignment by defendants i and 2 of 
the promissory note of defendant 3 in 
favour of the plaintiff and it was argued 
that upon that assignment defendants 1 
and 2 made themselves personally liable 
to the plaintiff. As defendants 1 and 2 
never professed to have any right to the 
promissory note on their own account as 
they never claimed to have advanced any 
money to defendant 3, the assignment 
was simply a declaration that instead of 
defendants 1 and 2 being the owners of 
the promissory note, it was the plaintiff 
who was the real person interested in 
recovering the money. Therefore, it can 
hardly be argued that by simply doing 
what was the right thing to do under the 
circumstances found by the Subordinate 
Judge in this case the defendants would 
be personally liable to the plaintiff. 

As to the alternative claim against 
defendant 3, the Subordinate Judge has 
found that defendant 3 being a resident 
outside his jurisdiction and no part of 
cause of action having arisen within his 
jurisdiction, he could not pass any decree 
against defendant 3. It is argued that 
defendants 1 and 2 acted as agents of 
defendant 3, because they wrote a letter 
to the plaintiff’ and sent a telegram 
asking him to bring monoy as defen- 
dant 3 was pressing to enter into the 
transaction of tho lease. It is urged 
that if defendants i and 2 were the agents 
of defendant 3, then a part of the cause 
of action arose within the jurisdiction of 
tho Court below. Tho matter, however, 
stands thus. Tho plaintiff asked defen- 
dants 1 and 2 to secure a lease from 
defondant 3 as on previous occasions 
clofondaots 1 and 2 had secured leases for 
other persons of lands belonging bo defen- 
dant 3 and, in pursuance of that request 
defendants 1 and 2 were acting in tho 
matter. It can hardly bo said that defen- 
dants 1 and 2 were acting as agents of 
defendant 3 in the matter of the loan. 
No part of tho cause of action, tlicreforo, 
arose within the jurisdiction of the 
Court below. An argument was advanced' 
that, by reason, of tho assignment, thei 
plaintiff was entitled to sue in tho Coart 
at Asansol, because tho assignment says 
that the money should bo paid to tbel 
plaintiff at Asansol. No authority hasj 
been cited in support of tlie proposition i 
that a creditor by an assignment bo ' 
person living at any other place can givej 
the assignee tho right to sue in any Oourt| 
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where the assignee resides and, in the 
absence of any such authority, it seems 
to us to be rather a startling proposition 
to accept. On all these grounds, the 
appeal is dismissed with costs to be 
recovered only by defendants 1 and 2. 
Defendant 3 will boar his own costs in 
this Court. 

S.N./R.K. Appeal dismissed, 

A. I. R. 1929 Calcutta 308 

Mdkerji and Mixter, JJ. 

Brojo Mohan Pal — Appellant. 

V. 

Darsan Pal and others — Respondents. 

Appeal No. 1750 of 1927, Decided on 
1st February 1929, against appellate 
decree of Dist. Judge, Zillab Midnapur, 
D/- 24th February 1927. 

(a) Bengal Tenancy Act, S. lOS^ — Suit 
under S. 106 cannot pray for possession. 

A prayor for possession cannot be included 
in a suit under S. 106 ; 19 C. Tl^. N. 911 and 

15 C. W, N, 974, FolU 308 C 2] 

(b) Bengal Tenancy Act, S. lOS—Queslion 

of title. 

The scope of a suit under S. lOG can extend 
to Question of title : 12 C. W . N. 8 (.Per IV ood- 
roffe, JX Expl.i 18 C. W. N. 938, £xpl. 
and Dist.i 13 I. C. 311 and A. I. R. 1927 
Cal. 216, Ref. 24 C. L. J. 79, Dts^; 64 I. C, 
889, Foil. 303 C 2] 

Gopendra Nath Das — for Appellant. 

Santosh Kumar Pal — for Respondents. 

Judgment. — This appeal arises out of 
a suit for recovery of possession on decla- 
ration of title. The plaintiff’s case was 
that he purchased the lands in suit from 
defendant 3 in August 1906, that in the 
kobala under which he purchased there 
was no mention of there having been any 
tenants on the land, that in the Settle- 
ment Record of the Kbas Mehal finally 
published in 1910 the plaintiff was re- 
corded as occupancy ryot in respect of the 
land, that subsequently in the Record-of- 
Rights finally published in 1918, the 
lands were recorded in the names of 
defendants 1 and 2 under defendant 3. 
The plaintiff alleged that he had in- 
stituted a suit under S. 106, Ben. Ten. 
Act, for correction of the entry in the 
Record-of-Rights but withdrew from the 

suit with liberty to bring a fresh suit. 
He averred that he was dispossessed by 
the defendants in July 1922. The prayer 
for declaration of title was based on the 
purchase as also on adverse possession 
4or the statutory period- There was a 
prayer for recovery of possession, and it 
'was further prayed that if it be found 


that defendant 3 had miliki right, th& 
plaintiff might be given a decree for pos- 
session on declaration of bis jote right to* 
the land. 

It is unnecessary to set out the defence 
because the only plea on which the suit 
has been dismissed is that S 109, Ben. 
Ten. Act, operates as a bar to the main- 
tainability of the suit. 

Iq support of the contention that tb& 
present suit is not barred by reason of 
the provisions contained in S. 109, Ben- 
Ten. Act, a number of decisions has beeni 
drawn to our notice, many of which deal 
with the question whether a previous- 
application under S. 105, Ben. Ten. Act,, 
did or did not bar a subsequent suit. We* 
do not propose to deal with those deci- 
sions because we are of opinion that in 
the present case we have really to con- 
sider only two questions : first : What,, 
in fact, was the scope of the suit under 
S. 106, Ben. Ten. Act, as framed ; and 
second : How much of that suit was tri- 
able by the Revenue Officer acting under 
the provisions of that section. S. 109^ 

Ben Ten Act, would operate as a bar only 
to the extent that the suit as laid under 
S. 106 fell within the purview of the 
Revenue Officer’s functions under that 
section. Having examined the plaint in 
the suit under S. 106 we find that it 
asked for correction of the entry in th© 
Record-of-Rights by inserting the name* 
as niskardar in respect of the lands, on 
a declaration that the plaintiff's title by 
purchase from defendant 3 bad been esta- 
blished. and also a correction of the said 
entry by expunging the names of defen- 
dants 1, 2 and 3 on a declaration that 
they had no right to or possession in the 
lands. It has been urged before us on 
behalf of the appellant that the prayer 
for possession, which there is in the pre-^ 
sent suit, was not and could not be in-i 
eluded in the suit under S. 106. Tbisl 
contention cannot be refuted : see, e. g ,! 
Pran Krishna v. Trailakhyanath (iK 
Kali Sundari v, Girija Sankar (2). 
But then it will not be possible to giv& 
him any relief in respect of this prayer 
unless he obtains a declaration of bia 
title to the lands. It has been urged on 
behalf of the appellants that the Bevenu© 
Officer could not have gone into the ques- 
tion of his title as against defendant 3- 
In support of this oouteotioa reliance 

(1) [191511^6. W. N. 911=27 I. C. 88^ 

(2) [1911] 15 0. W. N. 974=11 I. O. 164- 
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l>eea placed upon several oases which 
will now be noticed. The first case re- 
lied upon is that of P adftKincLv Rarndtiuj a 
Das V. Ijukmi Rani (3). In this case 
there is no doubt a passage in the judg- 
ment of Woodroffe, J., which would seem 
to indicate that the Question of posses- 
sion alone should be considered in a suit 
under S. 106; but Ooxe, J., observed that 

it is evidant that in procaadings under the 

Bengal Tenancy Act no disputes of title bet- 
ween rival proprietors, considered merely as 
proprietors can legitimately arise, (p. 13),’* 

and again, that suits under S. 106 are 

suits between tenant and tenant or bet- 
ween landlord and tenant in which questions 
other than that of possession may legitimately 
«rise” (p. 15). 

The observations of Woodroffe, J., 
therefore should be taken as limited to 
the peculiar facts of the case itself, 
namely, that the dispute concerned two 
rival proprietors without any question' 
etrising as between any of them and the 
tenants. The case of Ram Chandra v. 
Nanda (4), in which Padmanav*s case (3) 
was referred to does not really help the 
appellant because there the question of 
possession had not at all been investi- 
gated and while remanding the case for 
e.n investigation of that question, it was 
observed that the Bengal Tenancy Act 
■deals with relations of landlord and ten- 
ants and it is no part of its purpose to re- 
gulate disputes between rival proprietors, 
except in so far as such disputes affect 
their relations with their tenants, and the 
view of Cox, J., in Padmanav' s case (3) 
was adopted and affirmed by the learned 
Judges. The view of Coxe, J., in Padma- 
^av’sca8e{3) was agreed in by Carnduff, J., 
in Rnsar AH v. Ansar AH (5). That such 
dispute does not fall within the purview 

Ims also been held in a recent 
decision of this Court, namely in Asra~ 
funnessa v. Mem Chandra (6). Another 
case upon which some reliance has been 
on behalf of the appellants is that 
of A^ini Kumar v. Sardar Charan (7). 
dn that case there was an observation to 
"the effect that these matters (meaning 
prayer for declaration of title and re- 
^ovMy of possession) are entirely foreign 
■to the jurisdiction of the Revenue Officer 
b inder 8 . 106. The fact of that case in 


12 0. W. N. 8. 


I. 0. 298=18 

12 1- O- 211« 

ill 216=54 Oal. 114. 

<7) [1916] 24 0. L. J. 79=a87 I. 0. 253. 


so far as it appears from the report was 
that the suit was between two rival pro- 
prietors ; but whatever that may be not 
much weight was attached to these ob- 
servations in the latter case of Apurba . 
Krishna v. Atarmani (8), in which all! 
these oases were reviewed and it was 
said that in a suit under S. 106, Ben. 
Ten. Act, for correction of the Record-of- 
Rights when the Revenue Officer pro- 
ceeds to decide the dispute he has to 
determine not merely whether certain 
words should or should not remain un- 
changed in the records but also whether 
the facts described by those words are 
correct, and the contention that the scope 
of the suit should not extend to ques- 
tions of title was overruled. We are of 
opinion that the appellant’s argument, 
that the scope of the suit under S. 106 
in the present case was or should be 
confined to questions of possession, 
must fail. 

At the same time we think that the 
present suit should not be thrown out 
altogether. The plaintiff’s title in so far 
as it is based upon his allegation of ad- 
verse possession for the statutory period 
was not, in fact, within the scope of the 
plaint in the suit under S. 106, Ben. Ten. 
Act. He is fully competent to agitate 
this part of his title in the present suit 
and get in it such reliefs, if any, against 
the defendants as the law may entitle 
him to. We accordingly allow the appeal 
and setting aside the decisions of the 
Courts below remand the suit in the 
limited form indicated above to the trial 
Court for trial. All costs incurred up till 
now (including the costs in this appeal) 
will be costs in the cause. 

S.N./r.k. Case remanded. 

(8) [1920J 64 I. O. 889. 

A. I. R. 1929 Calcutt^i 309 

Rankin, C. J. and C. 0. Ghosb, J. 

Satya Ranjan Bahshi — Appellant. 

v. 

.Smp^ror^Opposite party. 

Criminal Appeal No. 818 of 1928, De- 
cided on 11th February 1929. 

(a) Penal Code, S. 153-A — Real intention 
to incite one community against another is 
absolutely essential — Mere probability of 
such result is insufficient. 

Althoagb the iaternal evidonoa of the words 
published will generally be decisive on the 
question of intention they are never more tnan 
evidence of intention and it is the real inben- 
tion of the accused that is the test. Ill-feel- 
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ing may or may be likely to result from pub- 
lished matter is not in itself sufficient : 
A. I. B. 192G CaL 1133, Foil. [P 314 C 2] 

(b) Penal Code, S. 153-A — Intention ii to 
be deduced by a natural interpretation of 
words used {ObUtr.). 

If the words used naturally, clearly and 
indubitably have the tendency to incite one 
community against another then the inten- 
tion to do it should be inferred : 47 Cal. 190, 

Foil. [P 314 C 2J 

(c) Tort — Defamation. 

A newspaper is in exactly the same position 
as an individual for defaming. 

[P 312 C 1] 

B.C. Chatterj i, Mritiinjoy Chatterjee^ 
S. G. Taluqdar^ S. N. Banerji, M. N. 
Banerji, Bholanath Boy, anl Biraj Af. 
Roy — for Appellant. 

iV. N. Sircar and /. C. Guha — for the 
Crown. 

Rankin, C. J. — The accused Satya 


Rinjin Bakslii, is the Editor of a^ Cal' 
cutta daily newspaper called the 
ward and the accused. Pulin Bihari 
Dhar is the printer and publisher there- 
of. They have been convicted by the 
Chief Presidency Magistrate under 
S lo3-A. I. P. C.. in respect of certain 
matter published in the issue of the For- 
ward newspaper dated 13th July 1928. 
The charge against them is that they 
promoted, or attempted to promote, feel- 
ings of enmity or hatred between two 
different classes of His Majesty’s sub- 
jects, to wit the Europeans and Indians. 

The statements contained in the prin- 
ted matter which is now complain^l of 
have reference to a railway accident 
which took place at Belur soon after 
midnight on 8th and 9th July 1923. It 
would appear that a train from How- 
rah became derailed and that many 
of the carriages of the train were wrecked. 
Ifc would appear further that in the 
course of the night a relief train, or 
trains, with doctors, medical staff and 
medical appliances came to the scene. 
The allegations published by the accused 
in the Forward newspaper are, shortly 
speaking, to the effect that certain Eu- 
ropeans belonging to the staff of the 
B. I. Ry . ordered injured passengers to 
be beaten to death and had the bodies 
thrown in a heap into a wagon, and that 
in this way the number of persons killed 
in the accident was increased to about 
300 of whom 50 per cent were done to 
death with iron rods and other instru- 
ments by the staff under the direct 
orders and in the immediate presence of 
European members of the railway staff. 


It is established by the evidence adduceeP 
in this case, and it has not been con- 
tested on behalf of the accused at the^ 
hearing of this appeal, that there is no 
truth whatever in these statements. 
Mr. Arthur Vincent Veneables, Divi- 
sional Superintendent of the E. I. Ry 
who was one of the first to arrive at the- 
scene of the accident and who. was thero* 
during the whole of the time from 
1-45 a. m. onwards, has given evidence^ 
and has explained in detail about his- 
arrival by the patrol train and the sub- 
sequent arrival of the relief train shortly 
after 3 a. m. He has described how the- 
injured were attended to by Dr. Rapper- 
himself, how the injured were made as- 
comfortable as possible in the rear por- 
tion of the train and how the bodies of 
the^dead were laid on the slope of the» 
bank and put in charge of the police. It 
would appear that the number of dead 
bodies was 19 and that these were taken 
in a special train to Howrah about 
2 p. m. on the 9th in charge of the- 
police. Dr. Rapper has also given evi- 
dence explaining in detail the medical 
work which he had to do and the man- 
ner in which it was done. Neither wit- 
ness was cross-examined to show, or 
even to suggest, that the statements to- 
which the accused gave publicity have- 
any — even the smallest substratum of 
truth. 

Criminal proceedings against these ac- 
cused were begun on 17th July and oi> 
28th September 1928, the accused filed a. 
written statement. The evidence does 
not disclose that the accused, or either 
of them, in their newspaper or otherwise 
have at any time expressed regret for 
their conduct in giving currency to ac- 
cusations so horrible and unfounded. 
There is no evidence, and indeed there 
is no pretension, that the statements- 
complained of were, or could have been 
printed or published by inadvertence or 
by reason of mere negligence, whether 
excusable or inexcusable. Indeed, hav- 
ing regard to the astonishing character 
of the statements themselves and to th©^ 
prominent position given to the matter 
now complained of in the issus of I36h 
July there is no room for doubt that th© 
statements were published deliberately 
and with a full knowledge and apprecia- 
tion of their meaning and contents. 

If the sole question in this appeal was- 
whether or not these accused hav© 
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wickedly and wantonly, without taking 
any trouble to verify and without any 
belief, reasonable or unreasonable, in the 
t^ruth of what they published, spread 
broadcast accusations against certain 
European officials of the E. I. Ry., so 
foul as to be on the face of them incre- 
dible, there would be nothing to detain 
this Court on this evidence for more than 
a few moments. 

In the written statement filed by the 
accused they set up as a defence the 
stale and ignorant contention that the 
allegations complained of were published 
by their newspaper in discharge of its 
duty to the public, that these allegations 
had been communicated to the news- 
paper, that the newspaper could not 
withhold them from the public and that 
the publication was with a view to let- 
ting the public and the Govei’nment look 
into both versions of the incident, i, e., 
the version contained in the allegations 
now complained of and the version of 
the railway company. This miserable 
plea may be brushed aside. I am not 
even prepared to assume, without good 
proof, that the accused are either so 
ignorant or so depraved as to imagine 
that there is anything in this plea. A 
newspaper, for the present purpose, is in 
exactly the same position as an indivi 
dual except for the fact that it has 
greater facilities of giving publicity to 
'defamatory matter. Not only has it no 
duty to break the law by publishing 
libels or seditious matter or matter ob- 
jectionable under S. 153-A, it has jao 
right to do so. The comments of the 
Chief Presidency Magistrate upon this 
plea have been expressed in somewhat 

pungent terms and he has rightly treated 
it with contempt. 

The question before us, however, is not 
whether the conduct of the accused de- 
serves to be reprehended, but whether it 
18 proved that this exceptionally objec- 
tionable matter was published by them 
m the attempt to promote, or with the 
purpose of promoting, feelings of enmity 
or hatred between Indians and Euro- 
peans, which in this case means feelings 

T hatred in the minds of 

fudiana as against Europeans. This is 
indeed the only point raised by learned 
wunsel for the accused in this appeal, 
ae says and says quite rightly that it is 

!• ***‘‘”®°'*^*®“ prove that the 
publication was done with this intention 
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or purpose. The written statement of 
the accused deals with this question in 
the following words : 

“That the accused never intended to promote 

or oven to attempt to promote any feelings of 

^mity or hatred between any two classes of 
His Majesty s subjects and never imagined 
that the attack contained in the letter in 
question on the officers and employees of the 
Ry. who wont to the scene of the 
disaster in the relief or special trains could 
be construed in tho circumstances bv any 
reasonablo or right-minded man to traduce 
a whole class as suggested in the charge 
^amed against tho accused, namely, the 
iiiUropean subjects of His Majesty.” 

Ifc may be here observed that if rum- 
ours of horrible and brutal ill-treat- 
ment of Indians by Europeans are once 
started, that they will reach only the 
ears of reasonable and rightminded men 
is an impossible and indeed a paradoxi- 
cal assumption ; and as the accused are 
clearly shown to have been well aware of 
what they were publishing, the statement 
that they never imagined that their con- 
duct would promote class iiatred stands 
in need of a critical examination. The 
Magistrate’s conclusion is that: 

reading it as a whole uo one can hesitate 
to say that It was written in hate and meant 
and jikoly to create hatted for Europeans as a 
class by Indians as a class/* 

The question is wliether tho Magis- 
trate was right. 

The matter complained of was pub- 
lished in a part of the paper in which a 
reader would expect to find the most im- 
portant news of the day. The head-Iinos 
are in very large type: 

“Railway Smash at Bolur— Sufferers’ Story 
— Killed and wouudod how many.” 

I do not know that any importance 
attaches to the particular words used in 
the head lines, but tho headings as 
printed are calculated to draw the im- 
mediate attention of the reader to the 
matter now in question. This matter 
begins by a statement: 

“Wo have received for publication quite a 
number of letters from those who wore in tho 
ill-fated train, who have received serious in- 
juries but have fortunately escaped with their 
lives* We set out below some of these letters 
without any alteration. Tho letters will bo 
intelligible and tell their own tale.” 

It is the first of tho letters printed 
under this introduction which is the 
subject matter of the present charge. 
The letter is signed "A Real Horrified 
Spectator’’ and under this nom-de-plume 
is the word "Howrah’’ intended appar- 
ently as the address of the writer. It 
will be seen, therefore, that this news- 
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paper contains a statement that the 
letter with which we are concerned is a 
letter which has been received for publi- 
cition. Now, there is no proof on the 
part of the accused that any such letter 
was at any time received. It appears 
from the evidence of G. S. Roy, Sub- 
Enspector of Police, who executed a 
search warrant at the office of the For- 
ward on 17th July 1928 (four days after 
the publication of the letter with which 
we are concerned) that he asked the 
accused Pulin Bihari Dhar for the copy 
of the original letter and was informed 
by him that he had not got it. That 
they did not keep copies cf letters when 
they had printed them. No evidence 
has been given by the accused to show 
the date on which or the person from 
whom this letter was i*eceived and the 
Magistrate has pointed out very cogently 
in his judgment that if the letter was 
received at all it may or may not have 
been anonymous. It may also be ob- 
served that the letter as printed bears no 
date and that the question of the date 
upon which the letter was received is of 
some importance. 

It is quite clear that the accused are 
not in a position to ask us to hold that 
the letter which was published was 
printed by them because it came from a 
source which they had reason to trust or 
because it amounted to evidence as to 
which they were honestly satished that 
an investigation was required. Speaking 
for myself, I am not satisfied that any 
such letter was in fact received. Having 
regard to the allegations contained i^n 
the letter it is plain enough that the 
purpose of the accused in publishing it 
was a malicious purpose to do damage to 
someone- The question before us was 
I think accurately and neatly stated by 
Mr. Chatteriee himself in the course ef 
his reply — * venom against whom? 

When I scrutinize the letter itself for 
an answer to this question, I observe 
that the letter opens with a statement as 
to the intention of the writer. He claims 

to be writing: , , 

“so that my mind and heart may be relieved 

of the horrors that I saw on the ill-fated 
night.” 

and he requests the Editor to publish 

the letter: ^ ^ 

“so that the publie may know, what was 
aetually done by the “Relief Train” in that 
night*'. 

This profession of purpose is neces- 


sarily a hollow pretence as the story pre- 
faced by it is a series of inventions. The 
next paragraph contains a statement that 
the train was going at a speed of above 
40 miles an hour and that the writer and 
a friend when the accident happened 
were discussing the speed. It states that 
the writer was thrown about 10 feet 
away from the line. Then follow certain 
passages: 

“Tho doad were being thrown into the 
covered wagons one after tho other and as 
quick as possible. I could plainly hear weep- 
ing and cries of pain and agony. Accompanied 
with them I could hear heavy thuds and blows 
being delivered and tho cries were dimi- 
nishing at quick intervals. I could hear the 
voice of a European, “Jaldi Karo, Maro Osko 
Somebody on my left at a distance of 15 feet 
cried “Hai, Jal. Hai Marta, Babu Jal, pam’’- 
A man came, there was a heavy blow and the 
dying man spoke no more. All was over with 
him and water had been supplied to him for 
ever. No more did that Indian voice cry. He 
had been hushed for ever and carried away, 
away and thrown over tho heap in tho wagon." 

Another passage: 

“Oh, Brothers, Oh. Indians, what a horri- 
ble.sight it was. My eyes fail to describe^ it. 
Search lights were flashing in every direction. 
Tho wounded were being searched and 
"killed", mind you, “killed" not saved. 
Where a cry arose, a Sahib camo with a light, 
somebody delivered a heavy blow and the 
Royal Indian spoke no more. Oh, Brothers, 
Indian blood has been lavishly spilt, all the 
wounded and dying wore killed and heaped 
into the wagons.’* 

The letter then goes ou to suggest that 
a large number of dead having been 
heaped into wagons, the wagons were nob 
taken to Howrah bub were taken some- 
where else where the bodies were hidden 

or thrown into the river or the sea: 

“I call upon the noble Indian public to 
bravely come forward and ask the Govern- 
ment what has become of the wagon loads of 
dead bodies silently carried away before 
dawn". 

Another passage: 

*I am ready to prove to the public that 
“more" than 300 are “dead" and 50 per cent 
oonld have been saved if the "relief train" 
had not arrived and killed the dying with 
iron rods etc. ... As regards proof, I 
say that I can identify 10 men of the relief 
party, however cleverly too they may be dis' 
guised, and even if you shot my eyes, I can 
recognize the European's voice (his gruo 
voice is still ringing in my ears)". 

The concluding sentences of the letter 
are chiefly of importance o^^in^ to tb© 
constant reiteration of the word Indian^ 

"Indians, 300 innocent dead bodies 
of whom were alive and cried fob aid) n* 
brutally been taken to God knows 
and it is up to tha Indian public to . 

clue and I shall give the evidenoa and t®* 
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^vhioh sld<3 the wagons went. I oacnestly call 
<ipOQ all Indians* Barristers, Leaders, publio 
men to whUe7er political party, religion, or 
•caste they may belong to coma forward and 
* pnblic answer to where those orer 
dead bodies of those Innocent, those poor, 
those Royal Indians, been despatched ? Why 
wore the wounded killed ? If the authorities 
'deny all those, I shall go out to tell the 
world for the cause of the departed souls. Oh I 
Indian, if you have any Indian blood in you, 
if you have any self-respect, sympathy, arise 
then now and come forward now, for your 
brothers have been treated worse than dogs. 
I hope all the national papers over and out- 
ride the country “ will ” copy this report. ’• 

It is said for the prosecution that the 
intention of the accused to promote 
hatred ag-iiust Europeans is evidenced 

by the fact that the main point 

tissue of miseraole lies is to represent 
that the injured ,\vho were killed were 
all killed at the order and in the imme- 
•diate presence of a European. That • the 
-constant ejaculation ‘^Oh? Indians” 
and the use of phrases like “ The Royal 
Indian spoke no more. ” “ Indian blood 
has been lavishly “ spilt. ” “ those poor, 
those Royal Indians, been depatched ”, 

Indians, if you have any Indian blood 
in you, ” all disclose and emphasize the 
the attempt to give as the prominent 
•feature of the narrative the brutal Euro- 
fjean butchering the helpless Indian. 

Mr. Chatterjea has pointed out that 
if one examines the narrative such as it 
is, one will sec that according to the 
writer Indian coolies or Indians of some 
•sorb were carrying out the orders of the 
Guropean members killing their fellow 
•oountrymen, it would appear, as and 
when required, in* fact promptly and 
industriously using iron rods upon the 
•dying whenever asked bo do so. This, it 
is contended, throws some doubt upon 
the inference that the motive of the 
writer (if there was a writer outside the 
T’orward ofi&ce), and the motive of the 
accused in giving publicity to the story 
was bo excite hatred against Europeans 
as Europeans. The point is certainly 
worth attention and the effect of the 
letter as a whole cannot be assessed by 
*taking separate points and separate pas- 
■flages. If, however, it is indisputable 
that the European staff of the relief 
■train wore intended by the accused to be 
■exhibited as monsters killing Indians 
right and left, not doing so with their 
•own hands but making Indian subordi- 
nates do the foul work in their imme- 
diate presence, it is clear enough that 


one part of the intention of this lying 
article is in the first instance to create 
the bitterest ill-feeling against ttiose 
particular Europeans. Beyond the fact 
that the objects of this elaborate male- 
volence are Europeans, the only otlier 
circumstance which is conveyed to the 
reader with reference to those Europeans 
is the fact that they belonged to the re- 
lief train. Had there been some evi- 
dence showing, for example, that tlie ac- 
cused had been discharged employees of 
E. I. Ry. or had, or supposed themselves 
to have, some special grievance against 
the railway or its medical staff, the 
purpose of the accused in publishing this 
letter might perhaps be taken to be con- 
fined to damaging the railway company 
or some of its employees. I observe that 
the accused in their written statement 
speak of : 

* the attack coatained in the letter in ques- 
tion on the oC&oars and employees of the East 
Indian Railway who went to ths scene of the 
disaster in the relief or speoial trains. ** 

The lei.rned counsel for the accused did 
nob succeed in conveying to me any ole*ar 
idea of the defence contention as to the 
purpose of his clients in publishing this 
article, but it seems desirable to consider 
whether the accused uhder S. 153-A can 
escape conviction upon the footing that 
their purpose was to create ill-feeling 
against some Europeans as a means of 
damaging the E. I. Ry. If this line of 
reasoning affords no defence to the ac- 
cused, I see no other defence which has 
any relation to the facts of this case. The 
circumstance that according to the im- 
aginative narrative complained of, Indian 
coolies are represented as giving un- 
resisting obedience to the savagery of 
the Europeans is clearly a weak spot in 
the invention and it is also clear that 
the inventor perceived this, touched upon 
this particular part of the story very 
lightly and made as little of it as pos- 
sible : 

A man came, there was a heavy blow 
and the dying man spoko no “ more, ” 

“ somebody delivered a heavy blow and the 
Royal Indian spoke no more. ” 

If it cannot be disputed that the in- 
tontioQ of the writer was in the first 
instance to create ill-feeling against the 
European principals in this imagined 
brutality, the part assigned to the Indian 
coolies is of no great importance. 

The defence has pointed ont that after 
the letter complained of, several other 
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letters were published and at the end of 
these is an account of the proceedings of 
the official enquiry held by the Senior 
Government Inspector of Railways on 
Thursday the 12th July. This in- 
cludes the evidence of Dr. Rapper who 
was in chargs of the relief operations 
and who stated that the number of dead 
was 20. It contains also the evidence 
of the Permanent Way Inspector in 
which he stated that when he inspected 
the road with his Divisional Saperinten* 
dent shortly after the accident, he found 
tliat a pair of fish-plates had been re- 
moved from the joints on the outside of 
the curve. Now it is said by the defence 
tliat in this issue there was no suppres- 
sion of the story told by the railway 
officials and that this is a circumstance 
tending to show that the publication of 
the letter complained of was not done with 
the intention of creating enmity against 
Europeans. It is said also that in addi- 
tion to the letter complained of, other 
letters were being published and that 
indhese other letters there is nothing 
tending to show the purpose of creating 
enmity. Some of these letters if inac- 
curate in important particulars have 
nothing in common with the story of 
wholesale murder contained in the first 
letter. One of these other letters does, 
however, contain a statement that about 
3 a. m. coolies were overheard proclaim- 
ing with shovels in their hands an in- 
tention to finish the injured. The same 
letter displays also an anxiety to make 
out that the number of dead is far in ex- 
cess of the number given by the autho- 
rities and that the accident was due to the 
negligence of the railway authorities and 
not to any tampering with the line on 
the part of train- wreckers. I have not dis- 
covered any reasonable ground for think- 
ing that the defence takes any advantage 
from the contents of these letters upon 
the question of the purpose of the 
accused in printing the letter complained 
of. It is, however, a note- worthy circum- 
stance that the letter complained of was 
printed in front of the report of the 
official enquiry by the Government In- 
spector of Railways. The Magistrate has 
pointed out that if the letter was really 
received from an outside source, the date 
of its receipt would on this question be 
very interesting : 

"If it was received on the 9th, then is it 
pnro ooinoidence that it was published on the 
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same date as the report of the enquiry, that iff 
on the I3th ?’* 

As it apaears to mo to bo clear that the 
accused were knowingly and deliberately 
publishing a farrago of injurious lies, I 
am of opinion that whether this letter 
was received at all or not, and on what- 
ever date it was received, the purpose of 
its publication as disclosed by the date 
and manner thereof was really to swamp 
whatever effect the publication of the 
official version might be calculated to 
produce. The pride of place to which 
the Magistrate has referred is intentional 
and has an immediate and no mere general 
purpose. The written statement of the 

accused represents that 
"it was thought incumbent oo the Forward 
to publish along with such communications, 
the version of the railway authorities them- 
selves refoniug to the identical matter." 

In my opinion this is a plain inversion 
of the truth. The letter was published 
in a manner deliberately intended to dis- 
tract from, and to nullify the effect of, 
the official enquiry, the report of which 
was little likely to sink into the minds 
of the ignorant or credulous reader when 
his mind has been prepared by the excited 
rhetoric, the horrors and the appeal to 
national sentiment of the letter com- 
plained of. 

In P. K. Chakravarty v. Emperor (1), 

I had occasion to point out that although 
the internal evidence of the words pub- 
lished will generally be decisive on the 
question of intention, they are nevori 
more than evidence of intention and it 2 s| 
the real intention of the accused that is! 
the test. I pointed out also that the 
mere fact that ill-feeling may result or 
may be likely to result from the publi- 
cation is not in itself sufficient and that! 
there may be circumstances in any such> 
case which would rightly prevent a Judge? 
of fact from holding that the publication' 
was an attempt to promote ill-feeling. 1’ 
drew attention on that occasion to the 
statement of an important principle given 
in In re : Amriia Bazaar Patrika Press 
(2) at p. 225 by Woodroffe, J.: 

"If the words used naturally, clearly aud; 
indubitably have such tendency, then it must 
be presumed that the publisher intended to 
create the natural result of the words used." 

The learned Judge went on to say: 

"and no other evidence is to say the lea*^ 
likely to rebut the existence of such iotau- 
tion ;" 

(1) A. I. RnoaeCalTirsa^^^Cai. 69. 

(2) [1920] 47 Cal. 100=54 I. O. .579=21 Cr. L- 
J. 98. 
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but each case must be dealt with oa its 
own facts. The present case is one in 
which the primary intention of the ac- 
cused to oreat ill-feeling and enmity is 
beyond the range of reasonable dispute. 
For this purpose the means employed 
were the dissemination of accusations so 
wild and horrible that their effect would 
obviously reach far beyond the limited 
range afforded by the number of persons 
who could read a newspaper printed in 
Baglish. No one can suppose that the 
strongest denunciation of Europeans 
would if couched in general language have 
the same effect in the bazaars as a dednite 
story of brutality told with reference to 
particular Buropean officials. Nor can 
the accused be supposed to have been 
ignorant that when the story which they 
were publishing gained oui*rency in the 
bazars, it would be far more likely that 
the object of resentment and ill-feeling 
would be Europeans as a class than that 
it would be directed against the railway 
administration. That it would not stop 
with the individuals directly libelled is 
clear enough. In the letter complained 
of the writer does all that a foolish and 
vulgar person can to give to his untruths 
the appearance of a story of outrage and 
to set them forth in a provocative manner 
with excited and exciting comment. Much 
pains are taken to appeal to sentiments 
characteristically national. It seems to 
me in the circumstances that the indi- 
vidual Europeans who are the primary 
victims of the criminal purpose of the ac- 
cused are used in the same manner as a 
certain Mr. B. D. Spencer was used in 
the case of Jaswant Bai v. Emperor (3). 
As was observed in that case : 

“5^ **^1* people that they are being 
oppressed and that their fellows are being 
murdered with impunity but you will not 
carry conviction unless you can give them 
apecino instances of oppression and murder. A 
concrete fact appeals more to the imagination 

impression on the 
mma than any number of general atatomonta.” 

In my judgment neither the fact that 
the statements complained of amount to 
a gross libel upon the particular indi- 
viduals concerned, nor the fact that they 
are intended to reflect upon and do da- 
mage to the administration of the E. I. 
By. militates against or in any way de- 
tracts from the farther fact that this 
l^jter was clearly calculated to promote 

(3) [1907] 10 P, B, 1907 Or.=14 P. wTr 

1907 Or. 


class hatred between Indians and Euro- 
peans and that it was publishel by the 
accused with the intention to subserve 
this wicked purpose. The appeil should 
in my judgment be dismissed. 

C. C. Ghose, J.— I agree. 

P.R./r.K. Appeal (Vsmis.sed, 
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Bejoy Kumar Sen and anothet — Del'en- 
fendant? — Appellants. 

V. 

Kusum Kumari Dehi and others— 
Plaintiffs — Respondents. 

Appeals Nos. 1224 and 1398 ol' 1926,- 
Decided on 25th July 1928, from appel- 
late decree of Add}. Sub-Judge., Khulna,. 
D/- 26th January 1926. 

(a) Contribution — Suit is based on equity 
— Equitable adjustment of all rights and 
liabilities between parties should be made. 

The claim for contribution is based on prin- 
ciples of equity aud the Court must adjust the- 
rights of the parties in accordance with rules 
consistent with justice, equity and good con- 
science. In adjusting the rights the attention 
of the Court is not to bo limited by the liabili- 
ties arising from the claim in the suit but it 
may go beyond the scope of tbo suit and en- 
quire into other mutual liabilities : I'J C. L. 
B. 53D; 12 C. \V. N. GO, Foil. ; 31 Ca'.. 'Jo : .1. I. 
B. 1926 Cal. C57 and 20 C. L. J. 205. ReL on. 

[P 31G C 21 

(b) Civil P. C., O. 41, R. 33 — Decree 
against party to suit can be passed in bis- 
absence — Discretion should be used to allow 
bim to be present. 

A decree in a suit for contribution was 
passed against two defendants. One defen- 
dant successfully appealed but the other defen- 
dant was not made a respondent. Appellate 
Court passed an additional decree against the 
absent defendant : 

Held : under O. 41, R. 33 the Court could 
pass an order against a party to the suit in 
bis absence although it would have been sound 
exercise of discretion to give an opportunity 
to that party of appearing before him and of' 
being hoard : A. I. B. 1926 P. C. 34 Disf. 

[P 317 C 1] 

(c) Limitation Act, S, 4 — Application of 
S. 4 after extending time under S. 24 is 
allowed — Limitation Act, S. 14. 

Section 4 can be applied to a case in which 
extension of time has been claimed under S. 14 
and a plaintiff is entitled to the benefit of S. 11 
and S. 4 tacked together : 24 W. R. 26; A.I.R. 

1921 654 Dtsr. [P 817 C 2 ; P 318 C 1 j 

Brojendra K. Ckatterjee Q,nd Pra/ulla- 
Kamal D<is — for Appellants. 

O. C. Sen and Manmatha Nath Boy — 
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Suhrawardy, J. — These two appeals 
-arise out of a coutributioa suit. Jaga- 
baudhu the predecessor of the plaiatiff, 
Mathura Nath the predecessor of defen- 
dants 1 — 3, Umesh Chandra the prede- 
cessor of defendants 5 and 6 and defen- 
dant 4 held a Nim Osat Taluk. The 
landlord in execution of a decree for 
arrears of rent in respect of it brought 
the taluk to sale when one Somoraddi 
who had a subordinate interest in it 
•deposited the decretal amount under 
S. 171, Ben. Ten. Act. Subsequently he 
brought a suit against the Nim Osat 
Talukdars to recover the amount he had 
paid on their behalf to satisfy the land- 
lord’s decree. He obtained a decree and 
in execution of it some property belong- 
ing exclusively to the plaintiff was sold 
for Rs. 1,033. The plaintiff, therefore, 
•sued defendants 1 — 3, defendants 5*6 and 
defendant 4 to recover from each set of 
defendants l/4th share of the sum of 
Rs- 1,033 with interest thereon. It ap- 
pears that the decree-holder Somoraddi’s 
debts were not fully satisfied by the sale 
of the plaintiff’s property. Some time 
after, defendant 4 paid the outstanding 
amount in another execution case to the 
decree-holder and thus squared up the 
liabilities of the defendants under the 
decree. The different sets of defendants 
raised various objections in the plaintiff s 
suit for contribution, some of which will 
be noticed later. During the pendency 
of the suit the plaintiff and defendants 
1 — 3 entered into a compromise and thus 
they (defendants 1 3) went out of the 

suit. The -Munsif in the trial Court gave 
a decree for Rs. 350-14-8 against defen- 
dants 5 and 6 and for the same amount 
^igainst defendant 4. This amount was 
arrived at by calculating the l/4th share 
of each set of defendants in the sum of 
Rs. 1,033 realized from the plaintiff alone 
with interest at the rate of 12 per cent 
per annum. Defendant 4 appealed and 
the learned Subordinate Judge dismissed 
the plaintiff’s suit against defendant 4 
but passed a further decree against defen- 
dants 5 and 6 for Rs. 116-15-6. It 
•should be noted that in the appeal by 
defendant 4 defendants 5 and 6 were not 
made respondents. 

These two appeals are by the plaintiff 
o.nd defendants 5 and 6. We will first 
deal with the plaintiff’s appeal which is 
No. 1398 of 1926. It is argued on his 
behalf that as he paid the amount which 


was payable by all the defendants, he is 
entitled to a decree against defendant 4 
also. It is submitted on behalf of defen- 
dant 4 that as he has paid his dues in 
full to the decree-holder, he is not liable 
to contribute towards the amount realized 
from the plaintiff. Now the claim for 
contribution is based on principles of 
equity and the Court must take an equit- 
able view in the circumstances of each 
case and decide according to principles of 
equity and adjust the rights of the par- 
ties in accordance with rules consistent 
with justice, equity and good conscience: 
Magniram v. Mehdi Hossain K}\an (1). 
The right to contribution though an 
equitable right arises out of an implied 
contract of indemnity between the par- 
ties liable for the same debt. This con- 
tractual obligation attaches to each of the 
persons liable to satisfy the common debt. 
But this right is not confined to Ss. 69 
and 70, Contract Act, but may be based 
upon other equitable considerations and 
these considerations are available as much 
to the plaintiff as to the defendants. 
Registered Jessor IjoanCo. Ltd-y . Gopdl 
Hart (2) which is authority further for 
the view that all difference between the 
parties should bo settled and adjusted in 
one suit. 

In Matungini Debt v. Brojeswari 
Banerji (3) it was held among other 
things that no contribution can be levied 
against a person who has paid more than 
his share of the debt. In adjusting the 
rights of the parties in a suit for con- 
tribution the attention of the Court is 
not to be limited by the liabilities aris- 
ing from the claim in the suit but in 
adjusting the equitable rights of the par- 
ties to the suit it may go beyond the 
scope of the suit and enquire into other 
mutual liabilities. In Gogun Chandt^ 
Dutt V. Buri Mohan Butt (4) the suit was 
brought by the plaintiff for contribution 
against the defendant on the ground that 
he had paid rent in excess of his share 
under a claim which he and the defendant 
were jointly liable to satisfy. In th^ 
case the defendant proved that he had 
paid the whole rent similarly on previous 
occasions and such payments were *',®^®** 
into consideration in adjusting the rights 
of the parties without th e defendan t 

(1) [19043 31 Cal. 95=8 C. W. N. 30. 

(2) A. I. R. 1926 Oal. 657. 

(3) tl914] 20 C. L. J. 205=27 I. O. 22. 

U) [1883] 12 0. L. R. 539. 
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pleading a set off, la Qajadhar Makto 
Raghubar Qope (5), in a suit for con- 
tnbution by a cosharer for a certain 
sum of money paid on behalf of his 
other cosharer to discharge a decree for 
rent obtained against them jointly, the 
defendant olaimed a set off on account 
of previous payments by him under 
similar decrees for joint debts. The 
Court upheld the plea and the defendant 

payments on behalf 
of the plaintiff on other occasions and 
further it held that in such cases no 
question of limitation arose. That being 
the law we have to consider how the 
rights of the different parties in this 
suit can be adjusted in justice, equity 
and good conscience. 

Before dealing further with this matter 

it will be convenient to dispose of the 
appeal by defendants 5 and 6. Their 
first^ ground is that as they were no 
parties in the appeal the Court was 
wrong in passing a decree against them 
in their absence. The order passed by 
the lower Court allowing a decree against 
them for a further sum was apparently 
passed under O. 41, E. 33, Civil P. C. I 
do not see why it cannot in a case like 
the present pass an order against a party 
to the suit in his absence although it 
would have been sound exercise of dis- 
cretion to give an opportunity to that 
party of appearing before him and of 
(being heard. The limitation to the ap- 
plication of this rule has been pointed 
out by their Lordships of the Judicial 
Committee in the case of Mahomed 
KhaleelShtrazi v. Les Tanneries Lyou^ 
naises (6). The present case does not 

come within the rule of the decision of 

the Judicial Committee. Here the 
plaintiff not having appealed, his right 
to claim a decree for the excess amount 
against defendants 5 and 6 was barred 
and m his appeal against the other de- 
^ndants the Court could not under 
06 grant a decree against persons not 
parties to the appeal. But defendant 4 
who was one of the co-defendants could 

appeal to the appellate Court 
waa not liable for the 
^ determining 

appeal the Court 

recover 

reeover_the amount charged upon the 


lii C- W. N. 60. 

A. I. R. p. o. 

L A. 84 (P.O.). 


Mad. 435^68 


appellant from other defendants the. 
Court may pass a decree against them 
though not parties to the appeal. It 
would have been much bettor if th& 
Court had acted under R. 20, O. 41, 
instead of R. 33 and added defendants !y 
and 6 as respondents to the appeal and 
heard the matter in their presence. But 

It is not necessary to discuss the matter 

any further as all the parties are now 

before us and we are in a position to- 

adjust their respective rights without 

giving effect to the decree of the lower 
Court. 

It is next argued on behalf of defen- 
dants 5 and 6 who are the appellants 
m Appeal No. 1224 of 1926 that it 
should have been held that the plain- 
tiff s suit was barred by limitation. Tho 
argument is based on certain facts which- 
may be shortly stated. The money was 
realized from the plaintiff under process 
of law on 19th July 1920; the plaint was 
presented in the Munsif a Court at 
Barisal on 18th July 1923; it was re- 
turned by that Court for want of juris- 
diction for presentation in the proper 
Court on 20th March 1924. The 21st,. 
22nd and 23rd days of March being holi- 
days the plaint was presented in the 
Mnnsif’s Court at Khulna on the 24th 
March. On these facts the learned Sub- 
ordinate Judge has held that the plaiu-I 
tiff’s suit is not barred by the application 
of S. 14, Lira. Act, which gives an ex-j 
tension of time to the plaintiff up till 
the 20th March and S. 4,Lim. Act, which 
gives him a further period till the 24th| 
March. The learned advocate appearing! 
for the appellants argues that S. 4, Lim.' 
Act, cannot be applied to a case in which 
extension of time has been olaimed under 
S. 14 and reference in this connexion is 
made to Abhoy Charan v. Gour Aloha 7 i 
Dutt (7) That cise has no application 
because there the parties did not claim 
the return of the plaint immediately 
after it was decided that the suit was 
filed in a wrong Court and further that 
the suit was not instituted in the proper 
Court on the day on which it re-opened 
but it was instituted on the following 
day. Then it is argued that the plaintiff 
is not entitled to the benefit of S. 14 and| 

S. 4 tacked together. In support of 
this contention reliance has been placed 
on the case of U mmathu v Pathumma (8)- 

(7) 24 W. R. 26. 

(8J A. I. B. 1921 Mad. 654=44 Mad. 617. 
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TLie question raised in that case requires 
a good deal of consideration; but I 
•do not wisli bo discuss the view taken by 
the learned Judges because on the facts 
that case is distinguishable from the pre- 
sent. There the plaintiff took advantage 
of S. 4 before instituting the suit and she 
instituted the suit in the wrong Court, 
after the period of limitation had expired 
during t'ne holidays, on the re-opening 
day of that Court. It is not clear but 
probably the proper Court was open 
wlien the time expired. The plaint was 
veLurneci to the plaintiff and the suit was 
instituted in the proper Court. On the 
objection on the ground of limitation the 
Court held that as the suit liad already 
become barred before it was presented in 
a wrong Court, S. 4 has no application to 
i;he case inasmuch as it contemplates the 
filing of a suit in the proper Court. One 
of the learned Judges, Ramesam, J., 
clearly puts the point before him for 
consideration : 

“ Can tho appellant gob the bsnefib of S. 4 if 
■^jhe holiday precedes such periods.” 


The answer of tho learned Judge was 
in the negative. Tho fact here is that 
the plaint was presented and was re- 
turned to the plaintiff on 20th March and 
he should have presented it to the proper 
Court on the next day. It was impos- 
sible for him to do so for tho Court was 
closed. In tho Madras case tho learned 
Judges have referred to some other cases 
of that Court and adopted the view that 
under S. 4, Lim. Act, the fact whether the 
proper Court was closed, and nob the 
wrong Court is the matter to bo taken 
into consideration. It may bo said on 
the facts o! the case before us that it was 
not a question really under S. 4. Iho 
plaint was returned to tho plaintiff an 
the plaintiff was bound to present it m 
the proper Court with as littlo delay m 
possible and it is evident ‘bat ho conld 
not do so before 24th March. This objeo- 
'tion must accordingly be overruled. 


The appellants in Appeal No. 1224 have 
also argued in the same strain as the 
nlalntiff in the other appeal with refe- 
rence to the liability of defendant 4. The 
decision of the question, therefore, will 
bo held to apply to both these appeals. 
According bo the principles that we have 
enunciated above we have to adjust the 
n'dits of the parties in this suit on 
-a^unds of justice. It is in evidence that 


the total amount recoverable under Sami* 
raddin’s decree was Rs. 1,380 ; each of 
the four cosharers was liable to pay 
Rs. 345 as bis share of the debt. Defen- 
dant 4 paid Rs. 346 to the decree-holder 
for the amount which remained unrea- 
lized after the sale of the plaintiff’s pro- 
perty. He thus paid whatever was due 
from him and must be held to have dis- 
charged himself from the debt ; but it 
is argued on behalf of the plaintiff that 
on the authority of the case Matungini 
Dehi V. Brojeswari Banerji (3) if tho 
defendant had piid more than his share 
he could have claimed discharge. It so 
happened that in that case the defendant 
had paid more than his share but wo 
see no reason for holding that if he does 
not pay more than his share he cannot 
claim e.xemption from liability to con- 
tribute towards the amount payable m 
liquidation of, the debt of the cosharers. 
If that be the principle as suggested by 
the plaintiff, defendant 4 in this ease 
has paid one rupee more than his proper 

share. , , 

Next we have to look to the plaintiff s 
claim. Ho has paid Rs. 1,033 in p.^tial 
discharge of the common debt. .From 
this amount should be deducted the 
amount which ho was liable to p.ay under 
the decree, namely, Rs. 345. This l^ves 
a balance of Rs. 688, half of which is 
payable by defendants 1 to 3 and the 
other half by defendants 5 and 6 ; anci 
this amount he is entitled to recover from 
those defendants. He has Ciimpromised 
the suit with defendants 1 to 3, against 
whom there can bo no farther claim. He 
is accordingly entitled to recover Rs. 344 
with interest from defendants 5 and 0. 
The lower Courts have allowed tho plain- 
tiff interest at 12 per cent per annum. 
In most of tho reported cases the rate of 
interest allowed in such cases is 6 per 
cent per aunum. Wo should accordingly 
allow tho plaintiff interest at the rate 
of six per cent per annum from l9tb 
July 1920, tho date ou which money was 
realized from tho idaiiitiff, to 18th July 
1923, the date on which the plaint 
presented in tho Barisal Court. Thi® 
gives US tho amount Rs. 62 which the 
plaintiff is entitled to recover from d®' 
feodants 5 and 6. Under tho decree® 
the lower Courts the plaintiff has 
recovered from these defendants 
350-14-6. There will be a decree 
them for tho balance with interos 
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plaintiff for 
of Rs. 346 
1922 on be- 
the present 
calculation 


■six per cent per annum till the date of 
realization. 

As regards defendant 4 he paid a sum 
of Rs. 346 to the decree-holder on 2nd 
June 1922. This amount was paid on 
behalf of the four cosharers including 
the plaintiff. The plaintiff is entitled to 
recover interest from defendant 4 from 
19th July 1920 to 2nd June 1922 and 
defendant 4 in his turn is entitled to 
recover interest from the 
one-fourth of the amount 
which he paid on 2nd June 
half of the plaintiff up to 
date. On making a rough 

we think no party should have any claim 
Against the other. 

The result is that appeal No. 1398 is 

dismissed with costs; Appeal No. 1224 

IS partly allowed and the decrees of the 

of the lower Courts are varied io the 

way suggested above. We allow no costs 

in this appeal. Costs of the Courts below 
in proportion. 

M.N /r.k. Order accordingly . 
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Cr. V , Raman Accused — Petitioner. 

V. 

Rmperor — Opposite Party. 

Criminal Revn. No. 3 of 1929, Decided 

against order of 
tJhief Presidency Magistrate. 

* (a) Criminal P. C., S. 494 {Mitter, J.) 

“Oder — Reasons must be give i 
{ouhratoardy, J,, contra). 

a judicial 

order and the Court should record reasons in 
order to enable the High Court to judge who- 

withdrawal has been 
ughtly made : A. I. a, 1924 Cal. 882 ; and 26 
G. L. J, 203, Foil. ; A. I. R. 1924 Pat. 283, Not 

320 C 1] 

^ matter between 

nn?feW Magistrate and 

neither of them need assign any reason to re- 

' Ji": ^ [P 322 Cl] 

(b) Criminal P. C., S. 494— Accused dis 

j witness against 

ci^accused— Evidence Act. S. 30. 

effect °^*‘**® by itself. The 

cased u Jr I 

porll an/h f“‘08o'y of »o aooosod 

80 notal priooi- 

aoouMd oompotont witness against his co- 

-P™»ri"r‘"VJ’T ^ ‘•»4-oSe“n‘der 

circu»...„’'ce“. arJ'c onswrred.'’" 
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cliarge under S. 494 or not, one test and a very 
important test is whether in coming to a deci- 
sion it has taken into consideration extraneous 
circumstances which ought not properly to 
iiiivo boon takou into ficcount. [p 3*>i q oj 

❖ (d) Criminal P. C., S. 337-S. 337 Is 
not exclusive of method of obtaining co ac- 
cused 8 evidence. 

Section 337 of the Code does not suggest the 
Idea that the only method of obtaining the 
evidence of a co-accused against another is bv 
tendering him a pardon with all the safe- 
guards mentioned in the said section. 

494 - Allowing 

withdrawal is discretionary. 

The language of S. 494 is very wide and gives a 
discretion to the Magistrate as to whether ho 
would consent to the withdrawal of a prose- 
cution by the Public Prosecutor— Such discre- 
tion to be exercised not arbitrarily but must 
bo based on correct legal principles. 

^d d- P- C., S. 436*'-^Settini 

aside discharge— Third party can apply. 

An order of discharge of an accused person , 
may be interfered with at the instance of a 
third party when such an order has the ofTocti 
of operating to the detriment of such third/ 
person. He has in such cases a right to applv# 
in revision against such an order. [P 3:^i o 2ji 

B. C. Chatterji, Mrityu7ijoy Chatterji 
and Gopal Chandra Mttkerji^ [or Peti- 
tioner. 

Khondkar — for fcbo Crown. 

. . is rulo is directed 

against an order of the Chief Presidency. 

Magistrate by which he allowed the Pub- 
lic Prosecutor to withdraw a criminal 
prosecution pending against Bijoy Bhusan 
Bose and further allowed him to be exa- 
mined as a witness. The order discharg- 
ing Bijoy was made under S. 494, Cri- 
minal P. C. It appears that the said Bi- 
joy Bhusan Bose along with several others 
includiug Raman who is the petitioner 
before this Court was sent up to take his 
trial on a charge of conspiracy to cheat 
under S. i20-B read with S. 420, I. P, C. 
On 20th December 1928 before any 
evidence was gone into the Public Prose- 
cutor wanted to withdraw the case against 
Bijoy and to examine him as a witness 
against tiio petitioner Raman. This 
prayer of the Public Prosecutor was 
allowed, Bijoy was discharged and he was 

subsequently examined for the prose- 
cution. 

It is contended in this rule: (i) that the 
order of withdrawal is bad in law as no 
reasons have been given by the Chief 
Presidency Magistrate and (ii) it was nob 
open to the trying Magistrate to permit 
the withdrawal of the prosecution against 
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Bijoy in order to examine bin as a wit- 
ness agiinst bis CD-accused viz., the peti- 
tioner. 

In snpport of ground 1 taken, two deci- 
sions of this Court have been referred to: 
they are the cases of Umesh Chandra Boy 
V. Satish Chandra Roy (l), and Jagat 
Chandra Roy v. Kalimuddin (2). These 
cases undoubtedly lay down that the 
order on an application for withdrawal 
made by the Public Prosecutor under 
S. 491, Criminal P. C., is passed by the 
Court in its judicial capacity and the 
Court must give and record its reason so 
that the High Court may bo in a position 
to say whether the discretion vested in 
the Court has been properly exercised. 
The learned Deputy Legal Remembrancer 
appearing for the Crown has contonded 
that these decisions are wrong as S. 494 
nowhere says that reasons should be re- 
corded and he relies on the decision of 
the Patna High Court in the case of 
\Gulli V. Narain (3). We are bound, 
[however, by the decisions of our own 
;Court and we think that as the order 
■under S. 494 is a judicial order the Court 
^should record reasons in order to enable 
the High Court to judge whether the 
order of the withdrawal has been rightly 
imade. In this case, however, the Magis- 
trate has given his reasons for allowing 
the withdrawal and he states in effect 
that the withdrawal is allowed in order 
that Bijoy who was indicated jointly 
with the petitioner might give his evi- 
dence against the latter. This leads me 
to consider ground 2 raised as to whether 
this is a sufficient and good reason for 
allowing an withdrawal. The argument 
of the petitioner is put in this way : — It 
is said that S. 337, Criminal P. G., is the 
only seotion which lays down the pro- 
cedure which is to be followed in the case 
of certain offences with a view to obtain- 
ing the evidence of any person supposed 
to have been directly or indirectly con- 
cerned in, or privy to the said offences 
and this provision seems to import the 
idea that it is only in particular oases 
that evidence of a co-acousei is available 
against the other and is so available 
under certain conditions and safeguards 
and that it could not have been the in- 
tention of the legislature to allow a co- 

(if [1917] 2C O.L.J. 203=41 I.O. 998=22 0. 
W.N. 69. 

(2) A.I.R. 1924 Cal. 382. 

<3) A.I.R. 1924 Pat. 283=2 Pat. 708. 


accused to depose against another except 
under the safeguards mentioned in S. 337. 
We are unable to agree with this conten- 
tion. S. 494 of the Code stands by itself. 
The effect of the section is that as soon 
as an accused .is discharged under that 
section he is taken away from the cate- 
gory of an accused person and becomes 
under the general principles of law a 
competent witness against his co-accused. 
The question is : — Is there anything 
wrong in law in allowing the Public Pro- 
secutor to withdraw the prosecution 
against Bijoy in order that he may call 
him as a witness for the prosecution. 

It appears that so far back as 1840 
Erskine, J., cited a passage from Hale P. 
C. 118 that: 

"wboo tho acsomplicc has been joined in tbe- 
indictment, and before the case cjmea on it 
appears that bis evidence will bj required, tho 
usual practice is, before opening the case, to 
apply to have the accomplice acquitted : see 
Regina v. Lyons (4).” 

In tho same case Erskine, J., cited 
another passage from Lord Hale which 
runs as follows : 

“Whore a party had been joined in the in- 
dictment and i*! was intended to call him as a 
witness for the prosecution it was formerly the 
practice to enter nolle prosequi as to him.'* 

The learned Deputy Legal Remem- 
brancer has drawn our attention to the 
case of Queen v. Owen (5) where three 
persons were indicted for a rape and 
were also indicted for the murder of the 
party alleged to have been ravished and 
where before the trial on the indictment 
for rape the counsel for the prosecution 
asked to have one of the prisoners ac- 
quitted in order that he might call him 
as a witness against the others, Williams, 
J., held notwithstanding opposicion by 
counsel for the other prisoners, that in 
oases of this kind the Court will, if it 
sees no cause to the contrary entrnst it 
to the discretion of the counsel for the 
prosecution to determine whether he will 
have a prisoner acquitted before the trial 
commences to call snen prisoner as a wit- 
ness against the other prisoners. Williams, 
J., having conferred with Alderson B, 
said : 

“1 had little doubt as to the coarse I oaght 
to take, aud my learaed brother entirely ag* 
recs with ma that this is a matter very much 
of ordinary occurrence. In cases of this kiod, 
the Goact if it sees no cause to the contrary, >9 
in the habit of relying on the discretion of the 
learned coansel who conduct the prosecotioo* 

(4; 9 Carr. & P. 555. 

(5) 9 C. & P. 83. 
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case entrust it to 
the discretion ot the learned Sergeant to deter- 
mine whether he will have the prisoner Owen 
acquitted before the case is gone into or not. I 
think it almost of course.” 

la Winson v. Queen <6), Cookburn, 
O. J., said : 

*Iu all oases where two persons are joined in 
the same indictment, and it is desirable to try 
them separately, in order that the evidence of 
the one may be received against the other. I 
think it necessary, for the purpose of insuring 
the greatest possible amount of truthfulness in 
the person coming to give evidence to take a 
verdict of not guilty as to him, or if the plea 
of not guilty be withdrawn by him, and a plea 
of guilty taken, to pass sentence ; so that the 

give his evidence with mind free 
of all the corrupt influence, which the fear of 
impending punishment and the desire to ob- 
tain immunity to himself at the expense of the 
prisoner, might otherwise produce.” 

In this case which was carried to the 
Exchequer Chamber on a writ of error 
from the Queen’s Bench it was held that 
where two prisoners are indicated jointly 
for a felony and plead not guilty, but one 
only is given in charge to the jury the 
other is an admissible witness although 
his plea of not guilty remains on the 
record undisposed of: See Winsor v. 
Queen (7). 

In Russell on Crimes, p. 2114 (8th Edi- 
fcioQ) ifc IB stated tb^^t it is a common 
practice after the indictment has been 
founded on the accused arraigned to 
offer no evidence against the accomplice 
and on his acquittal to call him for the 
Crown. In M. y. Rowland (8) upon an 
indictment for conspiracy the Court al- 
lowed an acquittal to be takeu against 
some of the defendants in order that they 
might be called as witnesses for the pro- 
secution. In Queen v. Payne (9) Cock- 
J « stated that this was a con- 
venient .rule and practice: see 354-55. 

u Evidence the learned au- 

thor states that to render co-defendant 
competent to be called by the prosecu- 
tion, each oo-defendants must have been 
acquitted, or have obtained a nolle pro- 

pleaded guilty: see 
p. 463, 6th edition. It is the right of the 

Crown at any stage of a trial but before 

judgment is pronounced, to enter a nolle 
prosequi. S. 833 gives the power to the 
-Advocate General in cases tried before 
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In other cases the 
performs a similar 


the High Court. 

Public Prosecutor 
function (S. 494.) 

In the case of withdrawal by the Public 
Prosecutor the consent of the Court is 
necessary under the Criminal Procedure 
Code. The result of the authorities is 
that where the Court is considering 
whether the Chief Presidency Magistrate 
has rightly made the order of discharge 
under S. 494 or not, one test and a very 
important test is whether in coming to a 
decision it has taken into consideration 
extraneous circumstances which ought not 

properly to have been taken into account.! 
The present question may usefully bej 
approached with decisions cited in mind. 

My conclusions, therefore, are (i) that 
S. 337 of the Code does not suggest the 
idea that the only method of obtaining 
the evidence of a co-accused against an- 
other is by tendering him a pardon with 
all the safeguards mentioned in the said 
section; (2) that the language of S. 494 is 
very wide and gives a discretion to the 
Magistrate as to whether he would con- 
sent to the withdrawal of a prosecution 
by the Public Prosecutor, such discretion 
to be exercised not arbitrarily but must be 
based on correct legaj principles; (3) that 
the Chief Presidency Magistrate has not 
in the present case exercised the discre- 
tion wrongly in relying on the discretion 
of the Public Prosecutor on withdrawing 
the prosecution against Bijoy in order 
that his evidence might be available 
after his discharge against the petitioner 
Raman who was being jointly tried with 
him, on charges of conspiracy and chea- 
ting. For the reasons given above 1 
think this Rule should be discharged. 

It remains to notice an argument of 
the learned Deputy Legal Remembrancer 
that the High Court ought not to inter- 
fere against an order of discharge of an 
accused person at the instance of a third 
party. It seems to me, however, that 
when such an order has the effect of 
operating to the detriment of such third 
person he has right to apply in revision 
against such an order, 

Suhrawardy, J,— I agree with my 
learned brother in discharging this rule. 

In my judgment, however, decision of 
this Court referred to by my learned 
brother laying down that in giving con- 
sent under S. 494 the Magistrate is bound 
to record bis reasons in writing have to 
be, on a proper occasion, reconsidered. 
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To hold so would be to improve upon 
the legislature and to introduce into the 
section some words not used by the legis- 
lature, which seem to have been inten- 
tionally omitted as in some other cases 
expressly used Ss. 204, 249, 250, 253, 344 
and other sections. It seems to me that 
it is a matter between the Public Pro- 
secutor and the Magistrate and neither 
of them need assign any reason to record. 
But in this case the reason is given. 

On the main question I do not think 
that Ss. 337 and 494, Criminal P. C., 
should be read together and held that 
the former governs the latter and ab- 
ridges in any way the wide words of 
S. 494. S. 337 appears in another con- 
nexion and deals only with granting 
pardon to an under-trial prisoner in 
some serious cases. If he satisfies the 
condition of the pardon he gets acquitted; 
if not, he may be tried for the offence, 
But if a case is withdrawn under S. 494 
the accused, if he is discharged, may be 
tried for the offence which he admits in 
his examination as a witness to have 
committed; and if he is acquitted he 
cannot be retried even though he refuses 
to give hie evidence for the prosecution. 
The learned counsel for the petitioner 
■concedes that it would be a correct pro- 
cedure first to withdraw the case 
against Bijoy and then to put him in the 
witness-box. The objection, therefore, 
is to the form and not to the substance 
of the matter. The Rule is discharged. 

Rule discharged. 
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Bama Gharan Das — Appellant. 

V. 

Gadadkar Das— Respondent. 

Second Appeal No. 1936 of 1927, De- 
cided on 28bh February 1928, against 
decree of Sub Judge. Murshidabad, D/- 
23rd May 1927. 

:ic(a) Civil P. C., S, lOS (1)— In appeal 
from the final decree the propriety of order 
setting aside the award can be enquired. 

The decision bf the trial Goart setting aside 
an award is a decision which affects the 
merits of the case inasmuch as the rights of 
the parties .relating to the subject-matter of 
the suit will be differently settled if the award 
is allowed to stand. The Court of appeal can 
therefore on appeal from the final decree en- 
quire into the propriety of the order setting 


aside the award: 14 W. R. 327; and 31 Mad* 
345, Foil.: A. I. R. 1925 •CaZ. 766; A. I. R. 1927 
Bom. 455; A. I. R. 1925 Lah. 466 and A. I. R. 
1925 All. 426, Dist.: 11 Cal. 172; 26 B»m. 551; 
and 8 C. W. N. 390, Expl. and Appr.; 37 AIL 
456; A. I. R. 1925l All. 458 and A. I. R. 1925 
All 566, Appl. [P 323 C 2, P 324 0 1] 

(b) Legal Practitioner— Reference to arbi- 
tration. 

The words used with reference to the power 
to be exorcised by the pleader appointed by 
the vakalatnama were shalishan or solenama 
karibain. 

Held: that the pleader was vested with suffi- 
cient authority to refer the matter to arbitra- 
tion: Cal. Civil Rule No. 21 of 1926, ReL on. 

[P 324 0 2] 

(c) Civil P. C., O, 41, R. 33— Appeal from 
ex parte decree, 

There is nothing in the Code which con- 
fines the power of the appellate Court in appeal 
from exparte decree only to the investigation 
of the cause of non-appearance. [P 325 0 1] 

Rupendra Kzimar Hitter and Durga 
Gharan Hitter — tor Appellant. 

Nalin Ghandra Pal — for Respondent. 

4 

Suhrawardy, J. — The facts upon 

which this appeal is founded are that 
the plaintiff-appellant brought a suit for 
recovery of possession on establishment 
of title to two cottas of land. During 
the progress of the suit it was referred 
to the arbitration of three gentlemen on 
an application signed by the pleaders of 
the parties. The arbitrators filed their 
award on 25tb July 1926, the effect of 
which was to allow the plaintiff's claim 
in a modified form. On 4th August, the 
plaintiff objected to the award on the 
ground that his pleader had no authority 
under the vakalatnama to apply for arbi- 
tration and he also made charges of mis- 
conduct against the arbitrators. The 
Munsif by his order, dated 15tb Septem- 
ber 1926. held lhat the pleader had no 
authority under the vakalatnama .filed 
in the suit to appoint arbitrators and 
refer the matter in dispute to them. la 
this view he set aside the award and 
fixed lObh November 1925, for the hear- 
ing of the suit. On that date the de- 
fendant did not appear and the suit was 
decreed ex parte according to the plain- 
tiff's claim. Against that decree the 
defendant appealed and the learned Sab' 
ordinate Judge of Murshidabad set aside 
the decree passed by the Munsif on lOtb 
November 1925, on the ground that the 
view taken by the Munsif that the pl0*" 
der was not vested with sufficient antho 
rity to refer the matter to arbitrati^ 
was erroneous and remanded the case 
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the first Court for an investigation into 
'ihe charges of misconduct made by the 
plaintiff against the arbitrators. This 
-appeal is against this order of remand 
and it has been argued in the first place 
•on behalf of the appellant that the Court 
of appeal below bad no jurisdiction to set 
aside the interlocutory order of the 
Munsif of 15th September 1925. inas- 
much as it is not an order which "affects 
the decision of the case” within the 
meaning of S. 105. Civil P. G. On the 
■authorities and after a careful considera- 
of the questions raised I am of opinion 
that this contention ought not to prevail 
Great stress has been laid on the deci- 
•sion of this Court in Sayma Bibi v 
M^husudan Mohanta (1). There an 
abatemant was set aside by the trial 
Court. On appeal from the final decree 
in the suit objection was taken to the 
•order setting aside the abatement. The 
•lower appellate Court held that there 
was no appeal from an order setting 
■aside an abatement and such an order 
■could not be challenged in appeal from 
•the final decree. The defendant appealed 
to this Court and it was argued on his 
behalf that the order setting aside the 
e^batement is an order " affecting the 
decision of the case ” and hence could 

be challenged in appeal from the final 
■decree. 

It was held that an order setting 
aside an abatement is not an order 
affecting the decision of the case ” and 
hence could not be challenged in the ap- 
peal^ from the decree. Upon the same 
•consideration are decided the cases which 
have held that an order setting aside an 
•ex parte decree cannot be challenged in 
appeal against the final decree as it is 
not an order affecting the decision of the 
•case: Dhondu J^arayan v. Waman Go- 
vtnd {2} Sundar Singh v- Nighaiya 

riiuf Behari 

Ai necessary for me to 

accept uhe correctness of these decisions 

m so far as they relate to decrees passed 
• X parte, but the considerations which 
to cases relating to the setting 

decree are 

oiot pertinent m the present case. An 
order setting aside an abatement or an 
'OX parte decree is an order which far 
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from affecting the merits of the case 
invites the parties to enter into the 
merits of the case to enable the Court 
to come to a decision upon its merits, 
it may be that if an order of abatement 
or an order passed ex parte is allowed to 
stand the parties will stand in a different 
position and their rights will be differ- 
ently adjusted; but such an order cannot 
be said to be an order affecting the deci- 
sion of the case which have been inter- 
preted as meaning affecting the merits 
or affecting questions bearing upon the 
merits of the case. There is amplei 
authority in support of the view thatl 
the decision by the trial Court settingl 
aside an award is a decision which affectsl 
the merits of the case inasmuch as the! 
rights of the parties relating to the sub- 
ject-matter of the suit will be differently 
settled if the award which was a decision 
on the merits by the arbitrators was 
allowed to stand* It is not necessary to 
cite all the cases on the point which are 
numerous but it is enough to point out 
that this view was taken so long ago 
as 1870 in Mothooranath Tewaree v 
Brindabun Tewaree (5). I cannot ex-’ 
press myself on this point any better 
than what has been said by Sir Eichard 
Couch in that case. The learned Chief 
Justice after referring to the setting 
aside of the award by the trial Court and 
the appeal from the final decree in the 
suit to the Judge where the objection 
was taken that the Judge had no autho- 
rity to reverse the decision of the Munsif 
setting aside the award observed thus; 

It is true that no appeal is allowable 
against an interlocutory order, and that the 
order of the Munsif setting aside tho award 
being an interlocutory order was not open to 
appeal immediately, but when tho Munsif had 
made his decree in the suit in favour of the 
plaintiff, it was competent for the defendant 
to appeal against that decree. He did so, and 
thou he was ab liberty to question tho pro- 
pncty of any interlocutory order which had 
been made, provided that the error in that 
order was such as to affect the merits of the 
case. Wo do not see how it can be said in 
” that tho error in the interlocutory 

order of the Munsif was one which did not 
affect tho merits of the case, for if tho award 
was a proper award and one that ought not 
to have been set aside by the Munsif, the 
sotting it aside would be an act which would 
necessarily affect the merits of the case, as 
the award was upon the very subjeot-matter 
of the suit and determined it.” 

Ifc may be noted that in the corres- 
ponding section in Act 8 of 1859 under 

^ . % 


(5) [1870] 14 W. R. 827. 
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which this case was decided, the words 
were “affecting the merits of the case.” 

I do not think that the words in S. 105, 
Civil P. C., 1908, “affecting the decision 
of the case” have in any way changed 
the scope of those words, if they have 
not actually widened it. In this Court 
there is no case bearing directly on the 
point except the case in the Weekly 
Reporter but opinion in support of the 
view has been expressed in Amhica Dasia 
v. Nadyar Chand Pal (6), in which an 
appeal was preferred against an order 
setting aside the award and it was held 
that no appeal lay from the interlocutory 
order which was only liable to revision 
when the final decree was passed. In 
Shyama Charan Pramanik v. Prolhad 
Durivan (7), this point was not raised, 
but the judgment of Banerjee, J., indi- 
cates that the learned Judge was of opi- 
nion that such an order could be chal- 
lenged in appeal from the decree. In 
Vamodar Trimhak v. Raghunath Hari 

(8) , the same observation was made in a 
case in which the appeal was taken 
against an order setting aside an award, 
namely, that no appeal lay but that it 
could be challenged in appeal from the 
decree. In Achuthayya v. Thimmayya 

(9) , this point was directly raised and ;.it 
was held that where a Court sets aside 
an award under S. 521, Civil P. C., 1882, 
and decides the case on the merits, the 
Court of appeal can on appeal from the 
'final decree enquire inte the propriety of 
the order setting aside the award, 

I 


In Ra 7 n Autar v. Deoki Texcari (10). it 
was held in revision that an order of a 
Court setting aside an award of the arbi- 
trator and deciding that the case should 
be tried by the Court is an order affecting 
the decision of the case within the mean- 
ing of S. 105, Civil P. C., and is there- 
fore liable to be challenged m appeal 
against the decree. To the same effect 
are the observations in Shah Muham- 
mad Fakhruddin v. RahtmuUa Shah 
(11) and Rxidra Prosad Pandey v. 
Mathura Prosad Pande (12). The ob- 


(6) 11885} 11 Cal. 172. 

(7) [1904] 8 G. \V. N. 390. 

(8) 119021 26 Bom. 551=4 Bom. L. R. 26 

(9) [1908] 31 Mad, 345=18 M. L. J. 228=3 

M. L. T. 315. . ^ 

(10) [1915] 87 All. 456=291, C. 411 — 13 A. I;. 

J, f 63. 

(11) A. I. B. 1925 All, 458=47 All, 121. 

(12) A. I. B. 1925 All. 366=47 All. 916. 


servatioos are no doubt made in case^ 
which came in revision and in which 
opinion is expressed that the question 
can be enquired into in an appeal from 
the decree; but the observations made by 
the learned Judges in those cases in 
order to support their order refusing to* 
interfere in revision on this ground are* 
certainly entitled to great weight and 
cannot be said to be obiter dicta. But 
the cases that are directly in point are- 
those reported in Mothooranath Tewaree' 
V, Brindahun Texvaree (5) Siud Achuthaya 
V. Thimayya (9) which I have no hesita- 
tion in following. This objection of tho- 
appellant must, accordingly, be over- 
ruled. It is next argued by Mr. Witter on* 
behalf of the appellant that the order 
of the Munsif setting aside the award on 
the ground that the pleader who referred\ 
the matter to arbitration was not pro- 
perly authorized is an order which- 
decides a matter which happened pre- 
vious to the arbitration and ehallenges 
the propriety or validity of the reference. 
The defendant, therefore, not having ap- 
pealed against that order, could not 
allowed to agitate the matter in appeal 
from the final decree. There is no sub- 
stance in this contention either, as the* 
order of the Munsif was apparently 
passed under para. 15, Sch. 2, Civil P C.,. 
and it is an order against which no ap- 
peal is provided by tho Code. 

The third contention raised by the* 
learned vakil is that the interpretation 
put by the learned Subordinate Judge in 
the Court below on tho vakalatnama is 
wrong and that pub by the Munsif was 
right and should be upheld. I am un-| 
able to agree with the construction of 
the vakalatnama by the Munsif. In one 
clause in the document, the words used 
with reference to the power to be exer- 
cised by the pleader appointed by the 
vakalatnama are shalishan or solenama 
kariben and in another clause the words 
are shalishani adi kariben. The learned 
Munsif is of opinion that these words 
mean that the pleaders were authorized 
to act as arbitrators and they do not 
mean that they are vested with the right 
of appointing arbitrators. This inter- 
pretation of the words cannot be sni^ 
ported. Shalishani is a Tersianis^ 
Arabic word loosely used in the BengaU 
language and must be construed with 
reference to the context. The first clausa’ 
begins with the words: 
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I appoint the pleaders named herein and 
■^uy one of them who happens to be present 
may amongst other things shalishani hari- 
‘ben.** 

As the Subordinafco Juds^e observes 
•shdlishani is plural of shalish and means 
arbitrators. It will be unintelligible if 
one person is authorized to act as *‘arbi“ 
trators.* I have no doubt in my mind 
that the construction put upon this docu- 
ment by the Subordinate Judge is correct 
and I am fortified in this view by the 
•decision of my learned brother in Civil 
Rule No. 21 of 1926, decided on 9th 
March 1926. This objection must also 
be overruled. 

The last ground urged is that as the 
appeal by the defendant was against the 
•ex parte decree the only point to which 
■enquiry should be directed by the appel- 
late Court was whether the decree passed 
•ex parte in the circumstances of the case 
was right or wrong. In other words the 
authority of the appellate Court was 
limited to the enquiry whether the ex 
parte decree was passed under the cir- 
cumstances which might make it binding 
upon the defendant or otherwise. I 
•cannot agree to this proposition also. It 
18 true that against an ex parte decree the 
party aggrieved has three courses open 
to him; he may either make an applica- 
tion under O. 9, R. 9 or R. 13; he may 
appeal from the decree or apply for a 
review of the judgment or order passed 
■ex parte. But it seems to me that where 
the only objection is with regard to the 
non-appearance of a party at the hearing 
en account of sufficient cause the matter 
•can chiefly be agitated in an application 
•under O. 9. But where the decree is 
Against the record or against law, it can 
be successfully challenged in an appeal 
trom it and if there be any error which 
•comes within the ambit of O. 47, R 1, 
"the ex parte decree may be questioned 
by an application for review. There is 
nothing in the Code which confines the 
power of the appellate Court in appeal 
from ex parte decree only to the in- 
vestigation of the cause of non-appear- 
ance for which on the record as it stands 
there is hardly any material. This ob- 
[jection also fails. 

All the points taken on behalf of the 
appellants having been overruled this 
•appeal is dismissed with costs. 

Graham, J. — I agree. 

^•K. Appeal dismissed* 
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Cuming and Madltk, JJ. 

Sati Prosad Garcia and others — De- 
fendants — Appellants. 

v. 

Gobinda Chandra Shee — PlaintilT — ■ 
Respondent. 

Appeal No. 693 of 1926, Decided on 
28th November 1928, from appellate de- 
cree of Addl. Dist Judge, Midnapore, 
D/- 4th December, 1925. 

(a) Bengal Tenancy Act (8 of 1883), 
S. 184 — Section prescribes period of limita- 
tion but does not exclude application of 
S. 14. Limitation Act. 

Sectioa 184 provides the period of limitation, 
and S. 14, Lim. .\ct, provides, not the period 
of limitation bat means to compute that per- 
iod which is an entirely different thing. There- 
fore 3. 184 does not exclude the application of 
S. 14, Lim. Act. [P 326 C 2) 

(b) Evidence Act, Ss. 101 to 103 — Suit for 
possession of land — Plaintiff must prove 
that land lies within the holding. 

In a suit for possession of land the plaintid 
has to prove that the land lay within his hold- 
ing and not for the defendants to prove that it 
lay outside : 3 C. W. N. 7G3, fi«/.[P 3-27 0 2] 

(c) Evidence Act, Sa. 102 & 103 — Onus is 
immaterial when evidence is given by both 
sides. 

The question on whom the burden of proof 
should fall is of very little importance when 
evidence has been gone into by both sides. 

[P 327 0 23 

Amarendra Nath Bose, Arnn Chandra 
Bose for Prohodh Ch. Chatterjee — for 
Appellants. 

Prafulla Kamal Das — for ResponJent. 
Cuming, J. — In the suit out of which 
this appeal arises the plaintiff sued for 
possession of some eight bighas of land 
which was specified as settleinoat dags 
823, 918, 919 and 700 and further for a 
perpetual injunction restraining the de- 
fendants from interfering with the plain- 
tiff’s possession after a declaration that 
the entry in the Record-of-Rights is erro- 
neous, ultra vires and not binding on the 
plaintiff. 

The plaintiff’s case is briefly this: That 
the lands in dispute so far as dags 823, 
918 and 919 are concerned were taken 
settlement of by some, five persons so 
long ago as July 1830. One of these five 
persons was one Gaya Narayan Shee, the 
grandfather of the plaintiff ; that the 
plaintiff inherited the land in suit which 
formed part of the demised land as heir 
of his grandfather, and that he and his 
predecossors-in-interest had been in pos- 
session all along. With regard to the 
dag 700 be states that he purchased it 
from Madhab Kandar in 1316 and had 
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been in possession of the same since that 
date, and that he had executed a kabuliat 
in favour of the Government Khas Mehal 
Department as this dag 700 was found to 
be included in the Government Khas 
Mehal being described as bund surplus 
land of the Government. The defendants 
resisted his claim and contended that the 
lands in suits so far as dags 823, 918 and 
919 were concerned were recorded in their 
names in the Settlement Record-of-Rights. 
They contended that the amalnama was 
not genuine and further that the dag 823 
918 and 919 had not been included in 
the amalnama. With regard to dags 700 
the defendants seemed to contend that 
the Government had no title to any por- 
tion of dag 700. They further argued 
that the suit was barred by limitation 
the period of limitation applicable to the 
case being the special law of limitation 
provided by Art. 3, Sch. 3, Ben. Ten. 
Act. The trial Court and also the lower 
appellate Court found all the issues in 
favour of the plaintiff and decreed the 
suit. The defendants have appealed to 
this Court. 

The first point which has been urged 
by Mr. Bose who appears on behalf of the 
appellants is that the suit is barred by 
limitation. He would maintain that the 
period of limitation provided for the suit 
is that provided by the Bengal Tenancy 
Act and that S. 184, Ben. Ten. Act, 
would exclude this suit from the opera- 
tion of S. 14. Dim. Act. In order to un- 
derstand Mr. Bose’s point clearly it 
would be necessary to state a few more 
facts. The suit was instituted on 8th 
December 1922 in a Munsif’s Court. The 
period of limitation would normally ex- 
pireon22nd November 1923. Therefore 
apparently at the time when the suit was 
instituted in the Munsif’s Court? at Tam- 
luk it was within time. A question, 
however, was raised by the defendants as 
to the valuation of the suit. After an 
enquiry made by the Munsif it was found 
by him that the value of the suit was be- 
yond his pecuniary jurisdiction and on 
22nd December 1923 he returned the 
plaint to the plaintiff to be presented 
before the proper Court. On 2nd January 
next it was presented in the Court of the 
Subordinate Judge at Midnapore. I may 
here note that the civil Courts were 
closed on 23 rd December and remained 
closed up to 2ad January. 2ad January 
was the reopening day of the civil Courts. 


It will be seen therefore that on the day 
when it was presented in the Court of 
the Subordinate Judge at Midnapore that 
suit was out of time — time having ex- 
pired on 22ad November 1923. The 
plaintiff, however, called to his aid S. 14,. 
Dim. Act, and contended that he was 
entitled to exclude the period during 
which he had been prosecuting in good 
faith his suit in the Court of the Munsif 
at Tamluk. Both tho lower Courts have 
found that he was entitled to exclude thie 
period and hence his suit was within 
time, Mr. Bose admits that if the plain- 
tiff is entitled to exclude this period the 
suit is within time. But Mr. Bose con- 
tends that S. 14, Dim. Act, does not apply 
and he is not entitled to exclude the 


period. Mr. Bose relied on S. 184, Ben. 
Ten. Act. S. 184 states : 

“that the suits, appeals and applications spec!- 
fled in Sch. 3 annexed to this Act shall be in- 
stituted and made within the time prescribed 
in that schedule for them respectively ; and 
every such suit or appeal instituted and appli- 
cation made after the period of limitation so* 
prescribed, shall be dismissed, although limi- 
tation has not been pleaded.** 

Mr. Bose would argue from this that 
S. 14, Dim. Act, has no application. 
S. 184, Ben. Ten. Act. however, to my; 
mind provides the period of limitation. 
S. 14, Dim. Act. provides not the period 
of limitation but means to compute that 
period which to my mind is an entirely 
different thing. A reference to S. 185, 
Tenancy Act, will I think made it quit© 
clear that S. 14, Dim Act, does apply. 

S 185 states that (l) : . 

“Sections 7, 8 and 9, Dim. Act, 1877 sballi 
not apply to the suits and applications men- 
tioned in the last foregoing S. (2) subject to- 
the provisions of this chapter, the provisions of 
the Indian Limitation Act 1877 shall apply to- 
all suits, appeals and applications mentioned 
in the last foregoing section.” 

Now, it seems to me that if it wer© 
the intention of the legislature that S. 14 
would not apply to suits <fec., mentioned 
in S. 184, Ben. Ten. Act, the legislatur© 
would have stated so because it specific 
callv excludes S. 7. 8 and 9 aud if it de- 


sired to exclude S. 14 nothing would have 
been easier than to add this section to tb© 
list of sections which were excluded and 
I cannot see how S. 184, Ben. Ten. Act„ 
excludes the application of S. 14, Dim. 
Act. The point is made still clearer by 
a reference to S. 29, Dim. Act. This sec- 
tion has been amended recently in 1922. 


It provides that 

“where any special or local law preacriTOa 'lo 
any suit, appeal or application a period of Iinu- 
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tation different from the period prescribed 
herefor by Sch. 1, the provisions of S. 3 shall 
apply as if such period were prescribed therefor 
in that schedule, and for the purpose of deter- 
mining any period ot limitation prescribed for 

any suit, appeal or application by any special 

or local law (a) the provisions contained in 
o. 4, Ss. 9 to 18 and S. 22 shall apply only in 
so far as and to the extent to which, they are 
u^ot expressly excluded by such special or local 
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As I read this section, S. 4. Ss. 9 to 18 
and S. 22 would apply unless they are 
expressly excluded by any special or local 
law. By the expression expressly” I 
think It is meant that express reference 
18 made to the specific section in the Act; 
and that unless such refereuce is made to 
the section and by that reference they are 
expressly excluded then they would 
apply. I have no hesitation in comin** 
to the conclusion'that S. 14, Lim. Act does 
apply to the present suit and in view of 
the facts the plaintifif is clearly within 
time. Mr. Bose has further contended with 
regard to the question of limitation that 
It has not been found that the plaintiff 
was in good faith prosecuting the suit in 
the Munsiff s Court. Whether a person 
IS acting in good faith or bad faith is 
cl^early a question of fact and there is on 
this point a specific finding by the learned 
Judge: see p. 14 of the paper book lines 5 
and 6 where the learned Judge states: 
fi, «“ch oircumstaacea it cannot be said 
that the plainttff in bad faith gave a lower 

P 1^100 « 

Beading this portion of the judgment 
I think it is quite clear that the learned 
Judge meaus to say that the plaintiff gave 
the price that he did in good faith. Mr, 
Bose then proceeds to contend further that 
t^he learned Judge in deciding this point 
had not got in his mind the meaning of 

; •!. “ good faith.’* “Good 

laith 19 specifically defined in the Limi- 
tatmn Act as follows: 

deemed to bo done in good 

tenMon.” 

Now the learned Judge was dealing 
with a section of the Limitation Act and 

that the expression 
good faith is used with a particular 
uaeaning in this Act. But we must pre- 
jume that the learned Judge in dealing 
with the expression “good faith” as used 
in the Limitation Act was perfectly well 
aware of the^articular definition of the 
expression . good faith” which will be 
found in the Limitation Act and, there- 
fore, when he found that the plaintiff pro- 


secuted'his suit in good faith he found 
that he prosecuted it with due care and 
atteakiOQ. 

1 argued that the 

learned Judge has wrongly placed the 

of Pi-oof on the defendant. At 
p. 14, line 45, of the paper book the fol- 
lowing statement of the learned District 
Judge appears: 

Tho lands in suit are claimed by plaintiff 
as part of his holding defendants must prove 
according to _ tho ruling in Shaina Sundari 

BWiari/ Dhur{l), that ic is out 

side the plaintiff’s jote.” 

Mr. Bose contends that in so doing the 
learned Judge has placed the burden of 
proof on the wrong party. He contends, 

1 think rightly, that it was for the plain- 
tiff to prove that the land lay within his 
jote and not for the defendant to prove 
that it lay outside. I do not, however, 
think that this is really material. No 
doubt the learned Judge was wrong in 
stating that the burden of proof lay on 
the defendants. But as has been pointed 
out by their Lordships of the Judicial 
Committee of the Privy Council the ques- 
tion on whom the burden of proof should 
fall is of very little importance when evi- 
dence have been gone into by both sides. 
When one reads the judgment it will be 
seen that the learned Judge really put the 
burden of proof on the plaintiff. He was 
aware as would be quite clear from line 
36 at p. 15 of the paper book that the 
Record of-Rights was in favour of the de- 
fendants and it was for the plaintiff to 
rebut the presumption arising from the 
entry in the Record-of-Righta. He deals 
with the evidence on that footing and 
finally finds that the presumption of the 
Record-of-Rights has been rebutted. 

Mr. Bose next argues that the learned 
Judge has not considered whether - the 
lands in question are covered by the amal- 
nama. As far as I can see reading the 
judgment of the learned District Judge it 
was not disputed in the lower appellate 
Court that the lands in dispute were co- 
vered by the terms of the amalnama. So 
far as the amalnama was concerned the 
only question raised before the learned 
District Judge was whether the amalnama 
itself was or was not genuine and it was 
pot disputed before him whether the lands 
in dispute were or were not covered by it. 

I do not think therefore that the finding 
of the learned Judge that the three plots 
823, 918 and 919 belong to the plaintiff 

~{i) [1899} 8 O. W. N. 763. ' 
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has been vitiated by any erroneous pro- 
position of law that he put before him- 
self and apparently adopted with regard 
to the burden of proof. 

Mr. Bose lastly argued that dag 700 
has not been properly dealt with and that 
the learned Judge disposed of dag 700 
in two lines. No doubt the learned Judge 
has not dealt with dag 700 at any 
length as he has done with regard to the 
other three dags. The explanation is I 
think that' dag 700 is about a cottah 
in area while the area of the remaining 
three dags amounts to some eight bighas; 
it is quite possible that the parties did 
not attach very much importance to what 
amounts to l/16th of the whole and very 
few arguments were addressed to the 
learned Judge. However, he has held 
that the plaintiff has proved his posses- 
sion and his purchase from Madbab Kan- 
dar. This purchase was in 1316 more 
than 12 years before the institution of 
the suit. I do not think that it is neces- 
sary to find any thing further. 

The result is this appeal must fail and 
is dismissed with costs. 

Mallik, J.— I agree. 

m.n./r.K. Appeal dismissed. 
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Suhrawardy and Graham, JJ. 

Abdur Bahman Bhuia and others — 
Petitioners. 

V. 

Dinesh Haidar and others — Opposite 
Party. 

Criminal Revn. No. 933 of 1928, De- 
cided on 24th January 1929, against 
order of Sess. Judge, Pabna, D/- 26th 
July 1928. 

(a) Criminal P. C., S. 14S — No dispute 
likely to cause breach of peace — Proceed- 
ings can be struck off at any stage. 

A Magistrate shall cancel the order 
tiating the proceeding under S. 145, if he is 
eatisded at any stage of the case that uo 
dispute likely to cause a breach of the peace 
exists. This the Magistrate is entitled to do 
at any stage of the case though these words 
are not expressly used in the section but the 
sense is convoyed by the use of the word 
“ exist" in it : 30 Cal. 112 ; A. I. B. 1925 
Mad. 1252 ; A. I. B. 1924 Mad. 795. Bef. on ; 
30 Cal. 155, Bef. CP 329 O 2] 

(b) Criminal P. S. 145 (5)- Magistrate 
staying proceedings on information as to 
absence of likelihood of breach of peace 
—Magistrate’s action is justified and he is 


not bound to record evidence of parties 
before ordering stay. 

When the Magistrate is able to act upon 
the police report or other information in 
starting proceeding under S. 145, he is com- 
petent to stay further proceedings on similar 
information regarding absence of likelihood 
of breach of peace without being obliged to 
record such evidence as the parties may ad- 
duce : A. I. B. 1924 Mad. 795, Bel. on. 

[P 329 C 2] 

S. K. Sen, Prohodh Chandra Chat- 
ter ji and Profulla Chandra Nag — for 
Petitioners. 

B. C. Mitter, Bomoni Mohan Chat- 
ter ji and Tarapada Banerjee — for 
Opposite Party. 

Suhrawardy, J. — In this case a rule 
has been issued on two grounds : 

" (1) that Cl. 5 S. 145, Criminal P. C., has 
no application at this stage of the proceeding 
when both parties had filed their written 
statemenr-B and the learned Magistrate was 
enquiring into the question of possession ; (2) 
that the order complained of was illegal and 
without jurisdiction having been made behind 
the back of the petitioners and without giving 
them any opportunity of being heard and ad- 
ducing their evidence." 

The Magistrate after starting proceed- 
ings under S. 145, dropped them subse- 
quently as it appeared to him from police 
report that likelihood of the breach of 
the peace no longer existed. 

As regards the firqt ground it is argued 
that Cl. (5) to S. 145, applies only to the 
stage of the proceeding before written 
statements are filed by parties and that 
after they have been put in the Magis- 
trate has no jurisdiction to stay his band 
but that he is bound in law to decide the 
case on the question of possession. This 
ground is apparently suggested by the 
decision of this Court in Uanindra 
Chandra Nandi v. Baroda Kanto Chow- 
dhury (l) where after a statement of the 
facts in the case it was casually remarked 
that when the Magistrate passed bis 
final order dropping the proceedings no 
written statement bad been filed by 
either party. That fact, however, did not 
influence the decision in that case. One 
would have thought that after the point 
raised in the case was settled by Manin- 
draNandi s case (l) there was hardly any- 
thing left to be argued. But the learned 
counsel for the petitioner says that the 
wording of sub-S. (5) lends support to 
the idea that a party is entitled to show 
that no dispute likely to cause breach of 
the peace exists only before he h ad filed 

(1) [1903] 30 Cal. 112=6 C. W. N. 417. 
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his wnttea statement. It is difficult to 
read that meaning into the sub-section 
which oomes -as a separate clause after 
-all the other clauses dealing with the 
procedure to be followed by a Magistrate 
^ter starting proceedings are inserted. 
By this clause a right is given to any 
party interested in the dispute to show 
lihat a likelihood of the breach of the 
peace does not exist at any particular 
time and that if it is so, the Magistrate 
•should cancel the order issued by him 
pnder sub-S. (l). 

The argument which has been placed 
before us was raised in this shape in 
Manindra Nandy's case (1). There one 
•of the grounds taken was that the Magis- 
trate had no jurisdiction to strike out 
the proceeding after having once insti- 
tuted it and that it waa incumbent upon 
him to use the statements if any put in 
lay the parties, to hear parties, to receive 
•evidence produced by them, to consider 
the effect of such evidence and then to 
•decide whether if any one of the parties 
at the date of the institution of the pro- 
•ceedings was in possession of the subject- 
matter of the dispute. This ground was 
•overruled. The same view has been 
■taken in Madras on the line of the deci- 
-sion of this Court in Manindra Chandra 
Nandy s case (1) in Narasayya v. Yen- 
'kiah (2). Manindra Idandi/s case (l) 
was also followed in the case of Surya- 
narayana v. Ankinud Prosad (3) which 
lays down an important proposition 
namely, that when a Magistrate strikes 
•off a proceeding under S. 145, on the 
ground that a likelihood of breach of the- 
peace did not exist no party to the pro- 
oeeding can challenge the propriety of 
■such an order. On this ground also the 
petitioner is not entitled to question the 
■order which has been passed by the Ma- 
gistrate in this case. As was observed 
by Hill, J., in the Full Bench case of 
Krishna Kamini v. Abdul Jabbar (4) at 
page 195 the object of the enactment of 
145 is to prevent breach of the peace. 
The Magistrate is not primarily con- 
•oerned with civil rights of the parties 
,but ho is advised to maintain them only 
for the purpose of averting a breach of 
■the peace. The learned Judge said : 

Tho maintenaDcs of the public peace was 
vhe objec t before the mind of the legislature 
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and where that supremo object is in view 
there can bo no question bub that the con- 

venienca and even tho rights of individuals 

must at times be sacrificed for its attainment. 


» I 


(2) A. I, R. 1925 Mad. 1252=49 Mad, 232 
<3, A. I. R. 1924 Mad. 795=47 Mad. 713 
U) [1903] 80 Oal. 155=6 C. W. N. 737 (P.B.) 


It 13 also suggested tint in the present 
case though the opposite party brought 
the matter to the notice of the Magis- 
trate that there was on a certain date no 
likelihood of the breach of the peace, the 
Magistrate did not rely upon the evidence 
of that party but upon the report and 
^idence of the Sub-Inspector of Police. 
This gmund was also suggested in Man- 
tndra Chandra Nandy’s case (l) where 
it was observed : 

u unable bo undersband why there 

limitation of tho power 
of the Magistrate to stay his hand if he baa 
become satisfied, whatever his source of in- 
formation may have been, that the state of 
things does nob exist which alone would 
euq^uiry™ jurisdiction to proceed with the 

_ Referring to the wording of Cl. (5) iti 
IS clear that the Magistrate shall cancel! 
the order initiating the proceeding if he 
IS satisfied at any stage of the case that 
no such dispute exists. This the Magis- 
trate IS entitled to do at any stage of the 
case though these words are not expressly 
used in the section but the sense is con- 
veyed by the use ^ of the word “ exist" 
in it. In my opinion this ground must 
lail. As regards the second ground, the 
answer has been partially given in con- 
sidering the first ground. What hap- 
pened was that the Magistrate examined 
the Fohee Inspector and on examining 
him he found that there was no likeli- 
hood of the breach of the peace at that 
time. He thereupon passed an order in 
the presence of both parties dropping the 
proceeding. As has been observed in the 
cases referred to above the petitioner 
had no absolute right to challenge order 
by means of evidence relating to the 
breach of the peace. It has been held 
S^ryanarayana v. Ankinud Prosad 
Cdj that It IS not obligatory for a Magis- 
trate to take evidence before dropping the 
proceeding under S. 145, Criminal P. C. 

It IS pertinent to observe that when the 
Magistrate is able to act upon the Police 
Keport or other information in starting 
proceeding under S. 145 there is no rea- 
son why he should not be competent to 
stay further proceedings on similar in- 
formation without being obliged to re 
cord such evidence as tlj^jjarties may 
adduce. This ground 
rule is discharged. 

Hlth Com 
Jammu « 
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Graham, J. — I agree that the Rule 
should be discharged. It seems to me 
that the application of the petitioner is 
based upon a misconception of the nature 
of a proceeding under S. 145, Criminal 
P. G., and of the position and status of 
the parties to such a proceeding. There 
is nothing in sub-S. 5, S 145, Criminal 
P- C., which has the effect of limiting or 
restricting its operation to the earlier 
stages of the procee'ling. The subsec- 
tion appears to empower the Magistrate 
at any stage to cancel the proceeding if 
he is satisfied that no likelihood of a 
breach of the peace exists. I am further 
of opinion that no private party, whether 
he be a party before the Court or not has 
any locus standi to contest the propriety 
of the Magistrate’s order. 

M.N./r.K. Buie discharged. 
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Rankin, G. J., and Mukerji, J. 

Bemangini Dassi — Plaintiff — Appel- 
lant. 


V. 

A sutosh Das — Defendant — Respondent . 

Appeal No. 1546 of 1926, Decided on 
24th July 1928, against appellate decree 
of Sub-Judge, Third Court, 24-Parganas, 
D/- 25th February 1926. 

(a) Landlord and Tenant — Tenancy 80 or 

85 years ago. % 

To a tenancy having its origin 80 or 85 years 
ago provisions of Transfer of Property Act or 
Bengal Tenancy Act are not applicable. 

[P 331 0 1] 

(b) Landlord and Tenant — Tenancy crea- 
ted 80 years ago — Tenancy heritable and for 
agricultural purposes — Tenant is raiyat 
holding at fixed rate of rent and such tenant 
has right to cut trees, and has permanent 
and transferable right in his holding. 

Where the rent of a tenancy created 80 or 85 
years ago has been the same, and the tenancy 
is heritable and one for agricultural purposes, 
the tenant is a raiyat’ holding at a fixed rate 
of rent, and suoh tenant has the right to cut 
and appropriate trees from his land and has a 
permanent and transferable right in his hold- 
ing : 21 C. W. N. G36, Foil. [P 331 C 1, 2] 

Satindra Nath Borj Chaudhurg — for 
Appellant. 

Mon Mohan Banerjee — for Respondent. 

Mukerji, J. — This appeal has arisen 
out of a suit which was instituted by the 
plaintiff for the recovery of a sum of 
Ks 25 as damages for certain trees that 
has been cut from a plot of land which 


defendant 1 held under under the plain- 
tiff as tenant and also for an injunction 
restraining the said defendant from cut- 
ting the trees standing on the land, in 
future. The suit has been dismissed by 
both the lower Courts and the plaintiff 
has thereupon preferred this second 
appeal. 

The plaintiff’s case was that defendant 1 
had been holding the land under a kabuli- 
yat dated 1309 B. S. and that, in contra- 
vention of the terms of the said kabuliyat^ 
the said defendant in collusion with other 
persons had cut down and removed five' 
trees standing thereon. The defence of 
defendant 1 was that the tenancy was nob- 
created by the kabuliyat of 1309 B. S. 
but that it had been in existence for over 
80 years and from the time of the father 
of the said defendant, that the tenancy 
consisted of an area of 2 bighas out of 
which defendant 1 had sold a quantity of 
land measuring li bighas to one Kedar 
Nath Mukherji and had retained for him- 
self the remaining land, namely, 5 cottas^ 
in area and further that defendant 1 had 
not cut any trees from the said land. Onr 
this defence being taken, the plaintiff 
impleaded as one of the defendants in the* 
suit defendant 2 who was the person it^ 
whose name the purchase bad been made* 
by the said Kedar Nath Mukherjee. She 
also added as parties defendants to the 
suit two other persons, namely, defend- 
ants 3 and 4 on the allegation that they^ 
were servants of the said Kedar Nathr 
Mukherjee. 

The Munsif held that the tenancy was. 
a very old one and had existed from the- 
time of the father of defendant 1 who 
himself was about 80 years of age. He 
held further that the origin of the tenancy 
was not known, that rent had been uni- 
formly paid for the tenancy at the rate of 
Rs. 3 : that the kabuliyat of 1309 B. S. 
was a document which was not acted 
upon, that defendant 1 was a tenant hold- 
ing at a fixed rate of rent and, under the 
law, therefore, he had the right to cub: 
and appropriate the trees on the land and 
further that he had a permanent and 
transferable right and that, therefore, the 
plaintiff was not entitled to a decree at . 
all. The plaintiff, thereupon, as I have- 
already stated, preferred an appeal. The* 
Subordinate Judge who dealt with the- 
appeal held that, in the absence of Kedar 
Nath Mukherjee as a defendant in the 
suit, the suit was not maintainable. The 
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reasons that he gave for this decision 
were that Kedar Nath Mukherjee was the 
real purchaser and defendant 2 was his 
benamidar, that the holding was the ances- 
tral holding of defendant 1, that defend- 
ant 1 himself had not cut any of the trees 
which were the subject of the suit, that 
if any tree had been out, it had been cut 
by Kedar Nath Mukerjee and that there- 
fore the suit was not maintainable in the 
absence of the said Kedar Nath Mukherji 
as a defendant therein. 

Treating the case as one governed by 
the provisions of the Transfer of Property 
Act, as it has been contended on behalf 
of the appellant that it should be. I am of 
opinion that the findings of the learned 
Subordinate Judge and the reasons that 
he has given for his decision are not suf- 
ficient. Questions might arise under 
S. 108, T. P. Act, as to whether by the 
mere fact that defendant 1 had made a 
transfer of a part of the land in favour of 
Kedar Nath Mukherjee, the said defend- 
ant was absolved from the statutory lia- 
bilities which arise under Cls. (m) and (o) 
of that section. I think, however, we 
are relieved of the necessity of consider- 
ing this matter because the view that 
should be taken of this tenancy is that it 
is one to which neither the provisions of 
the Bengal Tenancy Act nor those of the 
Transfer of Property Act are applicable. 
The learned Subordinate Judge has said 
in his judgment that the holding is the 
ancestral holding of defendant 1. It does 
nob appear that he has properly consider- 
ed all the circumstances which should be 
taken into consideration in arriving at 
this finding and, therefore, it may well 
be contended, as it has been, that this 
finding of the learned Judge is not really 
a finding which is conclusive on the ques- 
tion. We havs, therefore, looked into the 
evidence in this case and also the findings 
which have been recorded by the learned 
Munsif. The view that should be taken 
with regard to this matter, in my opinion, 
ia that the tenancy is the ancestral hold- 
ing of defendant 1 having had its origin 
more than 80 or 85 years ago, that the 
rent that has been paid for it has been a 
uniform rental of Ks. 3 only, that it has 
been used for agrticultural purposes and 
that it has descended from the father of 
defendant 1 to defendant 1 himself. 

As regards the kabuliyat of 1309 B. S. 

I am entirely in agreement with what 
the learned Munsif has said in bis judg- 


ment. The kabuliyat came from the- 
custody of defendant 1 himself and the 
explanation that was offered on behalf of 
the plaintiff, namely, that it had been, 
taken away from her by defendant 3 
has not been accepted as true by the 
learned Munsif. There are very good re- 
asons why this explanation should not be 
accepted specially, as it appears that, in 
a subsequent? suit which was instituted 
by the plaintiff for rent, this kabuliyat 
was not mentioned and the rent was 
claimed at the rate of Rs. 10 though the 
kabuliyat provides for a rent of Rs. 3 
only. That suit terminated in a sole- 
nama and, although the defendant had 
to pay at the rate of Rs 3 uo reference 
whatsoever was made to the kabuliyat in 
the solenama the defendant’s case being 
that Rs. 3 was the rent which had been 
paid all along for the holding. There 
are also other indications in the contents 
of the kabuliyat which would point to 
the coQclusioQ that it was a document 
which was attempted to be created for 
the purpose of curtailing the right of de- 
fendant 1, but that it does not represent 
a genuine contract between the parties. 
On the whole I am in agreement with the- 
view which the learned ^funsif has taken 
as regards the validity of this document. 

Once it is taken that the tenancy had 
its origin mere than 80 or 85 years ago,- 
the provisions of the Transfer of Proper- 
ty Act or of the Bengal Tenancy Act evi- 
dently would not be applicable to this 
tenancy and upon the facts to which I 
have referred, namely, that the rent has 
been the same, that the tenancy was heri- 
table and that it was a tenancy for agri- 
cultural purposes, it is evident that de- 
fendant 1 should be regarded as a raiyat 
holding at a fixed rate of rent. It has 
been held in the case of Radhika Nath 
Ray V. Fakir (1) that such a tenant has 
the right to cut and appropriate trees] 
from the land and has a permanent andi 
transferable right in his holding. On these’' 
findings, it is not possible for the plain- 
tiff to obtain a decree in the present suit- 
In that view of the matter, I would dis- 
miss the appeal with costs. 

Rankin, C. J. — I agree. 

S-N./r.K. Appeal dismissed. 


(1) tl9l7J 21 C. W. N. 636=38 I. C. 49. 
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Mukerji, J. 

Wahed Alt Akon — Complainant — Peti- 
tioner. 

V. 

Sarajuddin Ukili — Accused — Op- 
posite Party. 

Criminal Revn. No. 1382 of 1928, De- 
•eided on 5th February 1929, against 

• order of 2nd class Magistrate, Munshi- 
ganj. 

^ Criminal “P. C., S. 250 (1) and (2) — 
Without first writing out order of discharge 
Magistrate calling upon complainant to show 
cause why he should not pay compensation 
and then combining order of discharge and 
order to pay compensation — Magistrate does 
not substantially contravene law. 

Although under sub-Ss. (1) and (2) the law 
contemplates two different orders, still, in 
practice, if a Magistrate, without first writing 

• out his order of discharge under sub-S. (l), 
•calls upon the complainant to show cause 
why be should not pay compensation, and 
then combines in one order the order of dis* 

• charge and the order to pay compensation, 

he does not contravene substantially the pro- 
visions of the law: 11 C.W.N. C2 S.N.; A. I. R. 
1925 Mad, 1139 and A. I. R. 1922 Pat. 157, 
Dist. CP 332 C 2, P 333 C 1] 

Jatis Chandra Guha — for Petitioner. 

Judgment. — This rule has been 
issued to show cause why an order pass* 
•ed by Mr. S. C. Guha, Magistrate, 2nd 
-Class, of Munshiganj, on the petitioner to 
pay Hs. 50 as compensation to the ac- 
•oused in a case in which the petitioner 
was the complainant should not be set 
:aside upon ground 1 stated in the peti- 
tion. Ground 1 in the petition is in these 
words: For that in the absence of any 
-finding to the effect that the case was a 
false and frivolous or vexatious one re- 
. corded by the trying Magistrate after 
reviewing the cause shown, the order 
•under S. 250, Criminal P. C., is not war- 
ranted in law and it is liable to be set 
aside. 

The facts are these: The Magistrate 
in the last paragraph of his judgment 
by which he discharged the accused per- 
sons and made the order complained of 

in this rule observed as follows: 

“ Considering the whole facts and circum- 
rstauces of the case and the evidence adduced 
1 find that the case is false and it is vexatious 
^t the same time. 1 accordingly find that 
there are no materials for a charge and I ac- 
4 !ordingIy discharge the accused under S. 253, 
'Criminal P. C. and call upon the complainant 
•to show cause why he should not pay com- 
pensation to the accused under S. 250, Cri- 
minal P. C. The complainant has shown 
.cause and he has traversed the points in his 
.expl&n&tion which have been discussed in 


detail above. I have nothing more to add to 
show that his case is not a true one as alleged 
by him. I accordingly direct that the com- 
plainant should pay Bs. 50 as compensation to 
the accused under S. 250, Criminal P. 0. in 
default to suffer simple imprisonment for 
two weeks.’* 

The order complained of, it may be 
conceded at once, is quite in form being 
a combination of two orders by which 
the accused was ordered to be discharged 
and the petitioner was ordered to pay 
compensation. From the order, however, 
it appears that what the learned Magis- 
trate did was that when he made up bis 
mind to discharge the accused being of 
opinion that the case against him was 
false and vexatious, he called upon the 
petitioner to show cause why compensa- 
tion should not be ordered. On that the 
complainant showed cause and the 
Magistrate took the cause that was shown 
into consideration and then wrote out 
his entire judgment in the last para- 
graph of which, quoted above, he dis- 
charged the accused and ordered the com- 
plainant to pay compensation. That is 
quite clear from the words in the passage 
quoted above, namely: 

The complainant has shown cause and he 
has traversed the points in his explanation 
which have been discussed in detail above. 

I have nothing more to add to show that his 
case is not a true one as alleged by him.” 

What the law contemplates under sub- 
S. (l), S. 250, is that when the Magis- 
trate makes an order of discharge and is 
of opinion that the accusation against 
the accused is false and either frivolous 
or vexatious, he by hia order of discharge, 
may call upon the complainant forth- 
with to show cause why be should not 
pay compensation to the accused. The 
law, therefore, under sub-S. (1) contem- 
plates an order of discharge simultane- 
ously with which may be passed an order 
calling upon the complainant forthwith 
to show cause. Sub-S. (2), S. 250, Cri- 
minal P. C. then says: 

” The Magistrate shall record and consider 
any cause which the complainant may show 
and if he is satisffed that the accusation was 
false and either frivolous or vexatious may 
direct that compensation should be paid and 
should he make such an order he has to re- 
cord his reasons for passing it.” 

Under these two sub-sections there-; 
fore the law contemplates two differentj 
orders, but in practice what often happens, 
is that the order of discharge is not 
written out until after the Magistrate 
has given the complainant an opportuniby* 
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to show cause. This is exactly what 
has taken place in the present case. 

It has been argued on behalf of the peti- 
tioner that the provisions of this section 
are mandatory and these provisions have 
got to be strictly complied with. This 
proposition cannot be disputed. But 
what is to be seen is whether all that 
the law enjoins the Magistrate to do as 
a matter of substance has been done in 
the present case. The law evidently con- 
templates firstly that the Magistrate at 
the time when he makes i’.p his mind 
to discharge the accused, should also be 
of opinion that the case is a false one and 
IS also either frivolous or vexatious and 
that it is a case in which he should pro- 
ceed further for the purpose of awarding 
compensation; and secondly that when 
cause is shown by the complainant he 
has got to take that cause into considera- 
tion and then on consideration of the 
cause that is shown he has to ask him- 
self again as to whether the case is re- 
ally a false one and at the same time 
either frivolous or vexatious, and if he 
still sticks to that opinion then he can 
under the law make an order directing 
compensation. In the present case the 
passage from the judgment quoted above 
shows that the Magistrate was clearly 
of opinion that the case was false and 
vexatious. He says in the order that he 
has taken the explanation which the com- 
plainant offered that the case was a true 
one into consideration. He has then said 
that he has nothing more to add to show 
that the case was not a true one as was 
alleged in the explanation. He then pro- 
ceeded to direct the complainant to pay 
compensation to the accused. Under 
these circumstances although, strictly 
speaking, two orders ought to have been 
recorded, one under sub-S. (1) and the 
other under sub-S. (2), I am unable to 
nnd that any of the requisites was want- 
ing on the part of the learned Magistrate. 

My attention has been drawn to three 
reported decisions to which I shall pre- 
sently refer. One of them is the case of 

wu y Pasban (1). 

* hat happened in that case was that the 
Provisions of Cl. (a). S. 250, as it stood in 
the Code before the amenda>ent of 1923 
were overlooked by the Magistrate. The 
Magistrate after calling upon the com- 
plainant to show cause why he should 
not be ordered to pay compen sation and 

tu L1007J 11 O. W. N. 62 b, N" 
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on receiving the cause thus shown, merely 
stated that in his opinion the cause 
shown by the complainant was unsatis- 
factory and he did not place on the re- 
cord what was the cause shown as lie was 
bound to do under the law. In the pre- 
sent case the Magistrate has recorded 
in the order the substance of the cause 
that was shown, namely that the case- 
was a true one. He has taken that fact 
into consideration and notwithstanding 
the cause thus shown he has adhered to 
the opinion which he previously formed,, 
namely, that the case was a false and 
vexatious one. 

The next case referred to, on behalf of 
the petitioner is the case of Thadiappxm 
v. Veeraperv,mal Thevan A. I. B. 
1925 Alcid- 1139, In that case as far 
as can be made out from the order 
of the Magistrate that is quoted in the 
judgment of the High* Court, the Magis- 
trate did not, when discharging the ac- 
cused state that the case was a false- 
and frivolous or vexatious one. He 

stated that as no case was made out 
against any of the accused ho discharged 
them. He next added that two of the 
accused had been falsely added as ac- 
cused persons without making any re- 
ference to the other element that is ab- 
solutely necessary to justify an order 
under S. 250, Criminal P. C., namely that 
the case was a frivolous or vexatious one; 
and when cause was shown he merely 
stated that the complainant had no suffi- 
cient cause to show. Upon these mate- 
rials the Magistrate made an order under 
S. 250. In that case the High Court 
observed that the recording of the rea- 
sons for ordering compensation is almost 
a condition precedent to the proper ex- 
ercise of the power under the section. 
That case bears no analogy to the case 
now before me. 

Lastly, reliance has been placed upon 
a decision of the Patna High Court in 
the case of Deo Narain Mahata v. Ch- 
Hatoo Rout a report of which will 
be found in A. I. B. 1922 Pat. 157 
in which it is said that the direction 
contained in proviso (a), ^ S. 250 of 
the Code (as it stood before this amend- 
ment of 1923; which was to the effect 
that the Magistrate shall record any ob- 
jection which the complainant or infor- 
mant may urge against the making of the 
direction is mandatory and the non-com- 
pliance of which vitiates the order. To 
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the proposition of law as laid down in 
that case no exception can possibly be 
taken. But the facts of that case were 
that the Magistrate did not state in his 
order what the objection of the com- 
plainant was, nor was there anything in 
his order to show that he had considered 
such objection. He simply said in his 
judgment that the complainant filed a 
petition showing cause and that the cause 
shown was not reasonable at all. The 
case therefore stands on a widely dif- 
ferent footing from the case which I have 
DOW to deal with. 

I am of opinion upon the materials 
which the order of the Magistrate dis- 
closes and the reasons which he has given 
and recorded in that order, it cannot be 
said that the formal defect that there 
exists in the recording of the order has 
substantially contravened the provisions 
of the law. The Rule therefore, in my 
opinion, should be discharged and I order 
Jiccordingly. 

S.N./e.K. Ride discharged . 
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Jack and Mitter, JJ. 

Rort Canning and Jjand Improvement 
Co. Ltd. — Plaintiff — Appellant. 

V. 

Asiruddy Molla and others — Defend- 
ants — Respondents. 

Appeal No. 239 of 1927, Decided on 
5th February 1929, against appellate 
decree of Dist. Judge, 24-Perganas, 
D/- 19th August 1926. 

Bengal Tenancy Act, S. 46, Cl. 7 — 
Non-occupancy tenant’s liability for en- 
hanced payment begins from the.time of bis 
agreement so to pay. 

Tho liability of the non-occapancy tenant 
to pay enhanced rent is not dependent on the 
decree which merely stops short after deter- 
mining what the fair and equitable rent is. 
The liability attaches from the time when 
the tenant agrees to pay the rent so deter- 
mined : A. I. H. 1926 Pat. 42. Rel. on. 

[P 335 0 2] 

Sarat Chunder Basalt Khetra Mohun 
Ghose, Birendra Coomar De, Roma 
Prosad Mukherji, and Diirgada^Roy — 
for Appellant. 

Sisir Coomar Ghosal and Gurudas 
Mukherji — for Respondents. 

Mitter, J. — This is an appeal by the 
plaintiffs the Port Canning and Land 
Improvement Company Ltd. in a suit 


instituted by them against the defend- 
ants for arrears of rent for the years 1319 
to 1330 B. S. It appears that the plain- 
tiff company served upon the defendants 
who were non-occupancy raiyats an agree- 
ment demanding a certain enhanced rent. 
The defendants did not agree to the en- 
hancement. The plaintiffs consequently 
had to institute against the defendants 
proceedings under S. 46, Ben. Ten. Act, 
so far back as 28th March 1913. The 
Court of first instance which tried the 
suit dismissed the plaintiff's claim. On 
appeal, the lower appellate Court affir* 
med the decision of the Court of first 
instance. The matter was then carried 
in second appeal to the High Court and 
the High Court remanded the suit on 
24th July 1919 for determining what the 
fair and equitable rent in respect of the 
holding would be. On 28th September 
1921, the Munsiff determined the fair and 
equitable rent in respect of the lands in 
question. Against this decision, the te- 
nants preferred an appeal to the District 
Judge, During the pendency of the ap- 
peal, on 5th November 1921, the tenants 
agreed to pay the enhanced rent as set- 
tled by the Munsiff subject to the result 
of the appeal. On 6th July 1923, the 
appeal of the tenants was dismissed. The 
present suit was instituted on 14th April 
1924. The Court of first instance has 
allowed to the plaintiffs a decree for a. - 
rears of rent at the rate of Rs. 104-3-6 
for the years 1327 and 1328 and at an 
enhanced rate of Rs. 159-6-3, for the 
years 1329 and 1330 B. S. with cesses at 
six pies in the rupee and interest at 
12h per cent per annnm. Against this 
decision, an appeal was carried to the 
District Jnlge and the learned District 
Judge has affirmed the decision of the 
Court of first instance. Against this 
decree of affirmance by the lower appel- 
late Court, a second appeal has been 
taken to this Court, as already stated, 
by the plaintiffs. 

The main contention of the appellants 
before us has been that the Courts below 
have clearly erred in dismissing the suit 
of the plaintiff company for the years 
1323 to 1326 and in allowing them ar- 
rears of rent for the years 1327 and 1328 
at the old rate. It is said that the lower 
Courts should have granted a decree to 
the plaintiffs at the enhanced rate for 
the years 1323 up to 1328. The agree- 
ment of the appellants is based on the 
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contentioQ that, as the procee lings under 
S. 46, Ben. Ten. Act, ascertaining the fair 
«,nd equitable rent were proceedings in 
the nature of a suit for enhancecnent of 
rent, the provisions of S. 154 of the said 
Act were attracted to the case and that 
•consequently the plaintiff company were 
entitled to get rent at the enhanced rate 
from, at any rate, the year 1323 B. S. 
This argument assumes that the enhance- 
ment agreed to by the tenants respond- 
ents in this case was really an enhance- 
ment made by the Court. It becomes 
necessary, therefore, to^xamine some of 
the provisions of the Act for the purpose 
of determining whether the enhancement 
in the present case which was agreed to 
on 5th November 1921 was an enhance- 
ment made by a decree of the Court so 
as to attract the provisions of S. 154. 
S. 43 says : 

“ The rent of a non-oooupancy raiyab shall 
not be enhanced except by registered agree- 
ment or by agreement under S. 46.** 

' It appears in this case that, after the 

Munsiff had determined the fair rent on 

28th September 1921, the tenants agreed 

to pay the rent so determined within 

the meaning of S. 46 Cl. (7). S. 46 Cl. (7) 

states : 

** If the raiyat agrees to pay the rent so 
determined, he shall be entitled to remain in 
occupation of his holding at that rent for a 
term of five years from the date of the agree- 
ment.*’ 

It is not necessary to quote the rem- 
aining part of this clause. The conten- 
tion of the appellants that this enhance- 
ment was really made by the decree 
determining the fair and equitable rent 
under S. 46 loses its force when the 
scheme of the whole section is considered. 
S. 46 provides that the Court is to deter- 
mine the fair and equitable rent of a 
non-occupancy raiyat and then, after the 
determination of such rent, if the raiyat 
does not execute the agreement and file 
it under sub-S. (3) he shall be deemed 
for the purposes of section to have re- 
fused to execute it Sub-S. (7) says that 
if the raiyat agrees to pay the rent so 
determined, he shall be entitled to re- 
main in occupation of the holding for 
five years from the date of the agreement. 
This shows that the agreement is to take 
effect from the date when it is entered 
into. It has been strenuously argued 
before us by the learned advocate for the 
appellants that this is not to be treated 
as a case of an agreement between the 


parties, that is, between the landlords 
and the tenants but it is to be treated as 
au election of an alternative order made 
by the Court which determined the lair 
and equitable rent. This is a contention 
to which I cannot agree. S. 43 in ex- 
press terms states that the rent ol a 
non-occupancy raiyat can be enhanced by 
agreement under S. 46 ; and that is the 
agreement which is referred to in S. 46, 
(7). The liability of the tenant to pay 
enhanced rent is not dependent on the 
decree which merely stops short after 
determining what the fair and equitable 
rent is. The liability really attacbesi 
from the time when the tenant agrees to! 
pay the rent so determined. This view} 
receives support from the decision of the 
Patna High Court in the case of 
TVajihunnessa Beguyn v- Babzi Lai (l) 
and I shall refer to some of the observa- 
tions made by Sir Dawson-Miller, C. J., 
in that case which are pertinent to the 
present controversy. It is conceded that 
the case referred to is directly in point. 
The learned Chief Justice at p. 53 of the 
report expresses himself thus on the point 
with which we are now dealing : 

“ But it seems clear that the enhanced rent 
is payable at the latest from the date when 
the raiyat agrees to pay the rent determined 
by the Court. Sub-S. (7) does not in terms 
say from what date the enhanced rent should 
be payable. It merely states that the raiyat 
shall be entitled to remain in occupation of his 
holding at the enhanced rent for a term of 
five years from the date of the agreement. 
But, as his liability to pay the enhanced rent, 
only arises by reason of his agreement, it 
seems to me impossible to bold that he was 
under any liability to pay rent at the en- 
hanoed rate before that date. The fact that 
the defendants did not. in fact agree to pay 
the enhanced rent until a much later date 
than, that on which they might have been put 
to their election appears to have been due to 
the failure of the plaintiff to insist upon her 
rights. She could have compelled the defend- 
ants to pay the new rent or submit to eject- 
ment as soon as the Munsifl’s decision was 
given unless the Court ordered a stay which 
would only bo granted on terms protecting the 
plaintiS’s rights.” 

It seems to me clear on a cousidera- 
tion of the provisions of Ss. 43 and 46, 
Ben. Ten. Act, that the contention of the 

appellants must fail. 

There is another consideration which 
inclines me to take the view that the ap- 
pellant’s contention is without force be- 
cause the term of five years referred to 
in S. 46 (7) cannot possibly refer to five 

(l) A. I. R. 1926 Pat. 42=5 Pat. 46. 
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years subsequent to the time when pro- 
ceedings under S. 46 were started in the 
year 1913, for, that period, according to 
this view, expired long before the date 
of the agreement. If the right is founded 
on agreement, as I think it is, it seems 
impossible to contend that the agreement 
would take effect, as in the present case, 
for about 8 or 9 years, prior to the date 
of the agreement. The appellants, how- 
ever, will be entitled, in the view which 
I have expressed as to the date from 
which the tenants became liable to pay 
enhanced rent, to get such rent for nearly 
six months more from 19th Kartik to^the 
end of Chaitra 1328. 

The result is that the decrees of the 
Courts below are varied by directing 
that the plaintiffs shall get a decree for 
the sum which has been awarded to them 
by those Courts and also for an excess 
sum of Rs. 25-5-0. Subject to this vari- 
ation, the appeal will stand dismissed. 
In the circumstances of the case, there 
will be no order as to the costs of this 
appeal. 

Jack, J. — I agree. 

P.U./r.K. Decree varied. 
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MukerTi and Graham, JJ. 

Sitram Kalwar — Petitioner. 

V. 

Sukia Kalwarin — Opposite Party. 

Criminal Eevn. No. 983 of 1928, De- 
cided on 18th December 1928, against 
order of Honorary Magistrate, Sealdah, 
D/- 9th November 1927. 

Criminal P. C., S. 488 Proceeding in 
wrong district — Magistrate otherwise 
competent — Final order is not vitiated. 

Whore a Magistrate who dealing with the 
proceedings under S. 4S8 is empowered by law 
to deal with the application for maintenance 
under S. 488, passed a final order it is not 
vitiated iherely by reason of the fact that the 
proceedings were held in a wrong district. 

[P 33G C 2] 

Bir Bhusaji DiUt — for Petitioner. 

Dwijendra Krishna Dutta — for Oppo- 
site Party. 

Judgment. — The foundation of this 
Bnle is the allegation that the petitioner 
had no notice of the proceedings under 
S. 488, Criminal P. G. that were held in 
the Court of the Magistrate who made 
the final order in 1927. As regards this 
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matter it appears to us that the allega- 
tions which the petitioner has made in 
his application for revision to this Court 
are nob correct We are satisfied upon a 
perusal of the two reports of the serving 
peon as well as on his evidence that was 
given in those proceedings that the notices 
in connexion therewith were personally 
served upon the petitioner. If this fact has 
been established as in our opinion it has 
been, then the only question is whether 
the Magistrate had jurisdiction to deal 
with those proceedings under the provi- 
sions of Sub-S. 8 of S. 488, Criminal P. C. 
That subsection says that, 

proceediugs under this soctiou may bo 
taken against any person in any district whero 
he resides or is, or where ho last resided with 
his wife** 

etc. The proceedings undoubtedly were 
taken in the District of 24 Parganas. 
The petitioner at that time admittedly 
was residing in Calcutta. Bub it is al- 
leged on behalf of the opposite party that 
it \ya3 within the 24 Parganas that the 
petitioner had last resided with his wife. 
The allegation, however, is denied on be- 
half of the petitioner. It is not necessary 
for us to come to a definite finding on 
this question, because even if it be as- 
sumed that it has not been established 

that the petitioner had last resided 

^ $ 

prior to those proceedings with his 
wife within the jurisdiction of 24- 
Parganas, the final order which the 
Magistrate has made under S. 488, 
Criminal P. C., would not be vitiated 
simply for that reason. In our opinion 
S. 531, Criminal P. C., should apply to 
the case and the order which the learned 
Magistrate passed under S. 488, Cri- 
minal P. C.. would not be vitiated 
merely because the proceedings were heldj 
in a wrong District. It has been urged 
on behalf of the petitioner that S. 530 (n), 
Criminal P. C.. would apply to the case 
and, therefore, the proceedings should be 
held to be void. We are unable to agree 
in this contention, because the Magis- 
trate who dealt with these proceedings 
undoubtedly was empowered by law to 
deal with the application for mainten- 
ance under S. 488. Criminal P. C. 

In this view of the matter we are of 
opinion that there is no substance in this 
Rule and that it should be discharged. 

Buie discharged. 



Shyama Oharan V. Srioharan (Mitfcer, J.) 

I.R. 1929 Calcutta 337 

Jack and MittbS. JJ. 

Shyama Char an Chattopadhaya — 

PlaiQfeiff— Appellant. 

V. 

Sric?iaran Chattopadhya — Defendant 
““Respondent. 

Appeal No. 234 of 1&27. Decided on 6th 
February 1929, against appellate decree 
of Sub-Judge, First Court. Bakargunge. 

D/. 10th August 1926. 

^(a) Hindu Law— Adoption — Bengal 
bcbool — According to Bengal School ang 
estate once vested in the son i cannot be di-| 
vested by subsequent adoption except ini 
extreme degradation. * 

Under the Bengal School of Hindu law a 
person who has inherited the property of his 

father on the latter’s death is not divested of 
that mhentanoe by his being subsequenly ad- 
opted by his paternal uncle except in case of 

1 at 449: 5 

Som ^0 

iu\ [P 333 0 2, P 340 0 1] 

(b) Precedents — Scope of, 

A case is authority for what it actually de- 
cides and not for what would seem to flow 
logically from if for the law is not always loci- 
oal at all: (1901) A, C. 465. Foil. [P S^S O 2] 

Brojendra Nath Chatterji, & Satindra 
Nath Banerji — for Appellant* 

Brojolal Ghuckerbutty , Suresh Chun- 
Taluqdar, Prokash Ohunder 
Pakrashi^ and Mohendra Coomar Ghose 
•“for Respoudeut. 

Mitter, J The substantial question 
of law raised by this appeal is whether 
under the Bengal School of Hindu Law a 
person who has inherited the property of 
his father on the latter’s death is divested 
of that inheritance by his being subse- 
quently adopted by his paternal uncle. 

The appellant contends that he is so 
divested, on the other hand the respondent 
contends that:he;is not. Both the Courts 
below have given effect to the contention 
of the respondent. The question in this 
appeal is whether those decisions are right. 

The relevant facts on which the ques- 

° depends are not now in dis- 
pufce. They may brieHy be stated thus - 
Govinda Ohatterjee and Prosanna Chat- 

governed by the 
Govinda 

fand« »K- u''"® *° . “S'-tain 

k constituted a tenure. These 
rivhf “olnaively in proprietary 

1883. Govinda left behind tim two sons 

“°'y appellant) 
and Srioharan (defendant, now respondent) 

as his heirs and legal representatives 

1929 0/43 & 44 
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The plaintiff and the defendant conse- 
quently became entitled to the proprie- 
tary right in equal moieties in the lands 
under which Prosanna, their uncle, held 
the tenure and each became entitled to 
get half of the rental from Prosanna. A 
year after the death of Govinda his widow 
gave the defendant Shricharan in adop- 
tion to her husband’s brother Prosanna 
The name of the plaintiff, however, ap- 
pears in the land revenue register as 
possessing two annas share in Taluq Nos. 
3322 and 3382 under which the tenure in 
question is held. The plaintiff brought 
the suit in which this appeal arises for 
the rent of the tenure as the sole heir of 
hi9 father. The defence of the defendant 
is that plaintiff is only entitled to a half 
share of the rent as he was given in ad- 
option after the property in respect of 
which the rent suit has been instituted 
vested .in him by inheritance, and that 
his subsequent adoption by his uncle 
^uld not divest him of this inheritance. 
The defendant has also raised other defen* 
ces which will be mentioned when I shall 
deal with the other points raised by this ap- 
peal. As I have said already the Courts 
below have given effect to-the defence and 
have dismissed the plaintiff s suit on the 
ground that the /rent for the four years 
1327 to 1330 B. S. in plaintiff’s half share 

had been satisfied. Hence the plaintiff 
has appealed. 

It has been contended on behalf of the 
appellant that the effect of the adoption 
of the defendant by his uncle was to sever 
his connexion with his natural family so 
completely that he was to give up every- 
thing connected with the family, that he 
was civilly dead so far as his natural 
family was concerned which means as if 
he has never been born in the family of 
his natural father Govinda. It is argued 
that the logical result is that Govinda'a 
estate devolved on the plaintiff who must 
be regarded as the only son of Govinda in 
view of the fiction of Hindu law that the 
defendant must be taken to have never 
been born in the family of his natural 
father. It is said that the decision of 
Mr. Ameer Ali, J., as he then was, in 
the case of Behari Bal v. Kailash 
Chunder (l) which takes a contrary view 
is wrong. Reliance is placed on the de- 
cision of the Bombay High Court in the 
oMe of Dattatraya v. Gohinda (2), which 

" (1) [1897] 1 O. W.N. 121. 

(2) [1916] 40 Bom. 429=318 Bom. L, B. 258. 
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was a case governed by fche Mifcakshara 
School of Hindu law as modified by the 
Mayukha School. In that case it was 
held that when a boy is given in adop- 
tion he loses all the rights he may have 
acquired to the property of his natural 
father including the right to property 
which has become exclusively vested in 
him before the date of his adoption. It 
is based upon a text of Manu which I 
shall refer to later and which has been 
read as giving effect to the fundamental 
idea underlying the adoption viz., that 
the boy given in adoption gives up,, the 
natural family and everything connected 
with the family and takes his place in 
the adoptive family as if he has been 
born there, as far as possible. Stress is 
laid on the circumstances that the Judi- 
cial Committee of the Privy Council has 
in a recent case see: Raglmraj v. Subha- 
dra (3), applied the principle of the Bom- 
bay decision and has quoted the same 
with approval. It becomes necessary, 
therefore, to examine to what state of cir- 
cumstances their Lordships of the Judi- 
cial Committee applied the fundamental 
principle laid down in the Bombay case 
and whether it was the intention of their 
Lordships to go back upon another well 
established principle laid down by their 
Lordships in the case of Maniram v. 
Kollitani (4), namely that an estate once 
vested under the Hindu Law cannot be 
divested. In the case in Baghuraj v. 
Subhadra (3) the question arose with 
regard to the succession to an Oudh 
Taluqa. The question was whether on 
the death intestate of a Hindu holder, 
the ceremonially adopted son of the 
preceding holder, his natural brother 
could be regarded as a “ brother ” with- 
in the meaning of the Oudh Estates Act 
(1 of 1869 as subsequently amended) in 
view of the fact that according te the 
Hindu Law the adoption operated as a 

re-birth. The Judicial Committee held: 
*'that if the natural brother of the oereznoni- 
ally adopted son of the previous holder were 
to be made the heir to the taluk, how could he 
still a member of his family of birth and 
bound to make the necessary offerings for hia 
own ancestors, be qualified to be the same 
thing for his brother^and his adoptive father 
and that father’s immediate predecessors ? If 
ho cannot, how is the legal theory squared 
with the termination of the ceremonies in the 
fam ily into which the son was adopted,** 

(3) A. I. R. 1928 P. 0. 87=3 Imck. 76=55 I. 

A. 139. (P.O.) 

(4) [18801 5 Cal. 776=7 I. A. 115=6 C. L. R. 

322 (P.O.). 


It is in connexion with this state of 
circumstances that the Judicial Com- 
mittee quoted with approval the remarks 
of the learned Judges of the Bombay 

High Court in the case already referred 
to, viz., 

the fundamental idea is that the boy given 
in adop'iion gives up the natural family and 
everything connected witn the family." 

At the same time their Lordships poin- 
ted out that the expressions 

^ Civilly dead or as if he had never been born 
in his family," 

are not for all purposes correct or logi- 
cally applicable, but they are complimen- 
tary to the term “new birth.” Their 
Lordships’ decision must be read by 
keeping in view what has been said in 
the case of Quinn v. Leatham (5) that a 
case is authority for what it actually de- 
cides and not for what would seem to flow 
logically from it for the law is not always 
logical at all. There is nothing in the 
judgment of the Judicial Committee which 
would go to show that their Lordships 
approved of the actual decision in the 
Bombay case which lays down the broad 
proposition contended for by the appel- 
lant. Under the Dayabhaga system of 
Hindu law the son on the death of his 
father obtains an absolute right to his 
share in the property of his father. His 
father’s right to such property is extin- 
guished by bis death and the son’s right 
in the property is created on the father’s 
.death. It is difficult to imagine how a 
person by reason of his being adopted 
subsequent to his father’s death can bej 
.deprived of property which at tbej 
time of his adoption was his own. It is 
to be noticed that the Bombay High 
Court in the year 1922 held that a per- 
son governed by the Mitakshara law does 
not on his adoption lose the share which 
he has already obtained on partition from 
his natural father and brothers in his 
family of birth : see Mahahleswar v. 
Subramanya (6) and the same Court in 
the case of Manih Bai v. Gokul Das 
Banidas (7) held that the adoption of a 
married Hindu, the sole owner of an- 
cestral property acquired by survivor- 
ship on the death of his father, does not 
deprive his daughter of her right of 
luheritauce to that property. It was 

(5) [1901] A. Q 495=70 Ij, J. P. C. 76=17 T. 

L, R. 749=65 J. P. 708=50 W. R. 139 — 

85 L. T. 2S9, 

(6) A. I. R, 1923 Bom. 297=47 Bom, 542. 

(7) A. I. R. 1025 Bom. 363=49 Bom. 520. 
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pointed out in that case by Sir Norman 
Maoleod, 0. J., that by bis adoption Ram 
Das lost all rights of inheritance in his 
natural family as if he had died but it 
was quite unnecessary to add a further 
■fiction viz , as if he had never been born 
in the family. It is diC&cult to reconcile 
the case in Mahableswar v. Subramanya 
(6) with the broad view taken in the case 
in Dattatraya v. Gobinda, (2). In the 
case of Venkata Narasimha v. Hangayya- 
*(8) the learned Judges followed the deci- 
•sion of the Calcutta High Court in 
Behari Lai v. Kailash Chxtnder (l) and 
after examining the texts of Hindu law 
held that the adoption into another 
family of the only surviving member of a 
joint family in whom the family estate 
■vested .solely and absolutely does not in 
law operate to divest him of his rights in 
■such estate. Reliance has been placed 
on a text of Manu in regard to which 
there is a difference in the translation as 
given by Sir William Jones and that 
given by Mr. Golap Chandra Sarkar 
Sastri. I will give the two translations 
side by side Mr. Sarkar*s translation 
is as follows ; 

“The adopbed son is not to take away (with 
him when he is passing from the family of his 
hirth to that of adoption), the Gotra and 
Riktha of the progenitor; the pinda is follower 
■of the Gotra and the Riktha, the Swadha (or 
spiritual food) goes away absolutely from the 
giver,” 

Sir William Jone's version is as follows: 

A given son must never claim the family 
and estate of his natural father; the funeral 
cake follows the family and estate; but of 
him, who has given away the son the funeral 
oblation is extinct”. 

Mr. Sarkar on fche basis of his transla- 
tion was of opinion that the adopted son’s 
existing proprietary right in a natural 
lathers property becomes extinguished 

says the learued author : 

,'“y®l*o^ld he not take away with him 
such property or his share in the same when 

ho IS leaving the progenitor’s family for join- 

family?” see Hindu law 

p. 243 (Gth Edn.). 

But it is to be noticed that this view is 
directly opposed to Mr. Sarkar's earlier 
view as stated in Tagore’s lecture ou ad- 

published iu 1899, pp. 389 
and 390. It is conceded that the adopted 
son would take away with him his own 
self-acquired property and it is difficult 
to see why he should not take away with 
him property to which he is absolutely 
entitled although he has acquired such 
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(8) [190G] 29 Mad. 437=16 M. L, J, 178. 


property by inheritance from his natural 
father. The authors of Dattaka Mim- 
ausa and Dattaka Chandrika cite the 
text of Manu and explain the same by 
stating that from the very act of giving 
(in adoption), the extinction of the giver’s 
son’s proprietary right in the giver’s pro- 
perty and the extinction of the giver’s 
ptra— take place. With regard to these 
texts we agree with the observations of 
the learned Judges of the Madras Higii 
Court in Venkata Narasimha v. Ban- 
gayya (8). The learned Judges said : 

“We do not think that there is anything in 
these passages which necessarily carries with 
it the idea that the adopted son is divested of 
property which is his own absolutely at the 
time of adoption. The more correct view seems 
to be that by the adoption the filial relatiou- 
ship as the author of the Chaudrika says, ig 
extinguished in one family and is created in 
the other family, and that thereafter the per- 
son adopted cannot claim or take any property 
in his natural family by virtue of the extin- 
guished filial relationship therein. The faot 
that under the Dayabhaga law iu force in 
Bengal a son has no vested coparcenary in- 

father in ancestral property 
and that his interest in ancestral property of 
the father only accrues on the father’s death 
rather favours the view that Mimangsha when 
adopting the interpretation of the Chandrika 
had m mind the loss of rights that might 
accrue after the date of adoption rather than 
rights to property which had already vested”. 

In the case of Maniram KoUta (4) refer- 
red to above their Lordships of the Judi- 
cial Committee observed as follows with 
regard to the proprietary right of a son 
by inheritance from his father under the 
Dayabhaga school of Hindu law : 

“The proprietary right of a son by inherii- 
anco from his father is expressly ordained 
because the wealth devolving upon sons bene- 
fits the deceased (Dayabhaga Chap. 11 , S. 1 
Vol. 3S) and the right of succession of other 
heirs to the property is also founded on com- 
petence for offering oblations at obsequies 
(18th verse); see also verse 82. “But a son 
even if by the mare fact of his birth ho deli- 
vers his father from the hell called put, is 
according to the Dayabhaga, excluded from 
certain causes from inheritance in the same 
manner as other heirs (see the Dayabhaga, 
Chap. 5, paras. 4 5 and G), but, if he once suc- 
ceeds, the estate is not divested for anything 
loss than degradation, though causes which 
would have excluded him if they had existed 
before succession arise after the e.stato has 
descended.” 

It will thus appear that nothing short 
of degradation can deprive a Dayabhaga 
son of property inherited from his father. 
Even if the case in 40 Bom. be regarded 
as good law this does not assist the ap- 
pellant as the decision was based on the 
peculiar constitution of the Mitakshara 
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joint family by which right to property 
of the father arises from the birth of the 
son and is liable to be divested if the son 
is transferred from the joint family to 
some other family by adoption which 
causes the extinction of the filial relation- 
ship if the adoption takes place during 
the lifetime of the father. The 40 Born, 
case has gone a step further and has held 
that the same rule applies where the 
adoption takes place after the death of 
the father. Under the Dayaghaga law 
after the son succeeds absolutely there is 
no divestment except in the extreme case 
of degradation which is provided for by 
the Dayabhaga Chap. 1, paras. 3L, 32 and 
33 which provides that the son’s degra- 
dation of his being deprived of caste 
^causes an extinction of all his property, 
whether acquired by inheritance, succes- 
sion, or in any other manner. The text 
of Dattaka ^kIiraansa and Dattaka Chand- 
rika are equivocal even if the view most 
favourable to the appellant is taken. 
There is nothing in the decision of the 
Judicial Committee of the Privy Council 
in Eaghuraj v. Sw6?iarfra(3) which com- 
pels us to hold that their Lordships ex- 
pressed their approval of the actual de- 
cision in the Dattatraya v. Gobinda (2). 

For the reasons given above we think 
that the view taken by the Courts below 
is right and this ground of appeal must 
fail. 

It remains to notice the minor points 
raised on this appeal. It is said that 
even if the defendant has got the right 
to moiety share of the rent that right 
has become extinguished by the adverse 
possession by the plaintiff for more than 
the statutory period as defendant has not 
taken any share of the rent since his 
natural father’s death. The findings of 
the lower appellate Court on this part of 
the case are conclusive against the appel- 
lant His findings are: (l) The same 
Tahsildar used to collect rents both for 
plaintiff and defendant and their mutual 
dues to be adjusted by him by set-off, 
(2) collection papers of the plaintiff were 
not produced and there is nothing to show 
plaintiff realized more than his half share 
of rent. No interception of rent and 
profits for more than 12 years has been 
established on the side of the plaintiff. 
The ground of adverse possession conse- 
quently fails. 

The next ground urged for the appel- 
lant is that as the plaintiff is the sole 


registered proprietor in respect of the* 
two annas share of the Taluqs within 
which the tenure in question is situate 
defendant is bound to pay the entire 
rent to the plaintiff appellant having 
regard to the provisions of S. 78, Land 
Registration Act (7 of 1876) B. G. read 
with S. 60, Ben. Ten. Act. S. 60 in terms 
does not apply as the defendant is not 
setting up the fitle of a third person to- 
receive the half share of the rent but 
setting up title to recover such moiety 
share in himself. All the grounds urged 
in appeal fail which must be dismissed 
with costs. 

p.r./r.k. Appeal dismissed. 
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Pramatha Nath Basu — Complainant- 
— Petitioner. 

V. 

Ganga Charan Chakravarty — Accused 
— Opposite Party. 

Criminal Revo. No. 986 of 1929, De- 
cided on 11th January 1929. 

Criminal P. C., S. 439 (1) — Enhancement 
of sentence. 

It is a safe working rule for the High Court* 
not to interfere, although it has power to in- 
terfere, on petitions for enhaacemeut of sen' 
tences passed ou accused persous, made on be** 
half of private complainants. 

[P 340 O 2, P 341 0 1] 

Narendra Kumar Basu and Manindra^ 
Kumar Basu — for Petitioner. 

S. E. Das Guptay and Khitish Chun~ 
der Ghatak — for Opposite Party. 

Judgment. — I have examined the re- 
cord in this case and have perused with 
atteutioD the opinions of the differing 
Judges. As far as I know, the practice 
of this Court has been not to interfere on 
petitions of private complainants praying 
for enhaocement of the sentence passed 
on tbe accused. It will not be understood 
from what I have just said that the High 
Court has not the power to interfere on 
the application of a private complainant. 
The powers of the High Court are ex- 
tremely wide. But it is an elementary 
proposition that wider the power, tbe 
more cautious must be the exercise of 
that power and, in the cautions exercise 
of that power, it has been laid down by 
eminent Judges from time to time that 
it is a safe working rule not to interfere 
on petitions for enhancement of sentenoesi 
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passed on accused persons made on be- 
half of private complainants. But the 
position in this case is this : the present 
application is not for the issue of a Rule 
calling upon the accused to show cause 
why the sentence should not be enhanced. 
A Rule has been issued by the High Court. 
It is not for me to say whether the Rule 
should have been issued or not. It is 

sufficient for me to take note of the fact 

that a Rule has been issued and it is. 
therefore, my obvious duty to go into the 
facts and ascertain for myself whether, 
in the circumstances of this case, the sen- 
tence should be enhanced. That is the 
sole duty which is before me at the pre- 
sent moment. Now. on that point. I 
cannot help saying that, in the circum- 
stances of this particular case, the sen- 
tence of fine imposed by the trial Court 

should not have been reduced by the Ses- 
sions Judge. Mr. Has Gupta who appears 
on behalf of the accused states that, inas- 
much as the High Court does not ordina- 
rily interfere on the application of a pri- 
vate complainant, I should not interfere 
on this occasion with the order passed by 
the Sessions Judge. As indicated above, 
much of the importance which would 
otherwise have attached to Mr. Das 
Gupta s contention has been lessened by 
reason of the issue of the Rule by my 
learned brothers Costello and Lort- 
Williams, JJ. 

As I said a few moments ago, the 
High Court can interfere on the ap- 
plication of a private complainant but 
it does not ordinarily so interfere. The 
High Court for the matter of that can 
interfere of its own motion. But having 
regard to the fact that the Rule was 
issued by the High Court, while I am 
not unmindful of what has been contended 
before me, it is my obvious duty to look 
into the record for myself and come to 
the conclusion as to whether or not the 
sentence should be enhanced. I am of 
opinion that the sentence imposed by the 
trial Court should not have been reduced 
and, in that view of the matter, I enhance 
the sentence of fine passed on the accused 
from Rs. 200 to 600 and, in default of 
payment, direct the accused to suffer 
rigorous imprisonment for a period of 
three months. 


S.N./R.K. 


Se.nience enhanced. 
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SUHRAWARDY AND GraHAM. JJ. 

W. Stewart and others — “Petitioners. 

V. 

Hubert Hughes— Opposite Party. 

Criminal Revn. No. 1059 of 1928, De- 
cided on Slst January 1929. 

Criminal P. C,. S. MS-Magistrate ha. 
no jurisdiction to initiate proceedings under 

• ’i-f 1 ‘1*® dispute between the parties 

IS Itkeiy to cause breach of peace not at the 
time but only at some future date (e. g. 2 
months hence). 

The words “dispute likely to cause a breach 
of the peace exists" mean that the dispute 
must exist and it should be of such a cha- 
racter as is likely to cause a broach of the 
peace unless proceedings are now taken under 
b. 145. And so where the breach of the pcaco 
IS not likely to bo caused at the time but only 
at some future date (o. g., 2 months hence) the 
Magistrate has no jurisdiction to initiate pro- 
ceedings under the section: 33 Cal. 33: 33 Cal. 
352 (P.B ) Re/.; 7 C. L. R 352; 7 Cal. 385; 4 W, 
R. 26; 8 C. IK. N, 590; 11 C. IK. N. 198 and 11 
C. ,K. N. 835, ReL on, [P 343 c l,-2] 

N. S. Basu and Bajendra Bhusan 
Bakshi — for Petitioners. 

Probodk Chandra Chatterjee—iov Op- 
posite Party. 

^ Suhrawardy. J.— This rule has been 
issued upon several grounds one of which 
in my opinion is enough to dispose of this 
matter. That is; 

‘That the police report not having disclosed 
any apprehension of a breach of the peace at 
the time the proceedings wero drawn up the 
said proceedings were without jurisdiction." 

It appears on a reference to the pro- 
ceedings drawn up by the Magistrate 
that he relied upon a report of the Sub- 
luspaotor of Police of the Murari Police 
Station dated 24th June 1928, for hold- 
ing that a dispute likely to induce a 
breach. of the peace existed between the 
parties. The police report upon which 
the learned Magistrate relies says: 

"The work on the disputed lands by the 
first party has been stoppad on account of 
monsoon since about a month ago and so no 
breach of the peace is apprehended at present 
but there is an apprehension of a breach of the 
peace for the disputed lands after the present 
monsoon." 

The question is whether this report 
upon which alouo the learned Magistrate 
relies for drawing up proceedings under 
S. 145, Criminal P. C., discloses the 
existence of a dispute likely to cause a 
breach of the fieace so as to give jurisdic- 
tion to the Magistrate to act under that 
section. The dispute between the parties 
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IS with regard to quarrying boulders for 
ballast purposes and this obviously could 
not be done during the monsoon when 
the police report was submitted. 

It is now settled that in order to give 
jurisdiction to a Magistrate to exercise 
the quasi civil powers conferred upon 
him by S. 145, Criminal P. G., he must 
rely for the initiation of the proceedings 
upon such materials as would disclose 
the existence of a dispute likely to cause 
breach of the peace. Now the words 
used in the section are *'a dispute likely 
to cause a breach of the peace exists.” 
We have to give a reasonable and natural 
meaning to those words. It is to be seen 
whether the section requires that there 
should be a dispute in existence which is 
likely to cause a breach of the peace at 
any time or whether the dispute should 
be such that it is likely to cause a breach 
of the peace at the time when the pro" 
ceedings are drawn up. From very early 
times since this provision of the law 
came under judicial interpretation it has 
been held that the dispute must be such 
as is likely to cause a breach of the peace 
at the time. In some cases it is said 
that this likelihood should be ”immi- 
nent” or immediate.” It has been ob- 
served in "Kulada Kinkar Roy v. Danesh 
Mir (l), that the introduction of the 
word imminent” into the section, giving 
it a stronger significance than the words 
used there bear, is not justifiable. That 
may be correct though the word ^immi- 
nent” was used in the Full Bench case 
of Khos Mahomed v. Nazir Mahomed (2) 
in the judgment of Ghose, J. It has 
been used in various other cases but what 
the learned Judges always meant by it 
was the presence of a likelihood of the 
breach of the peace at the time when the 
proceedings were drawn up. It does not 
seem to be reasonable that the word 
“dispute” should be read apart from the 
qualifying words ‘ likely to cause a breach 
of the peace.” A dispute may exist which 
is likely to cause a breach of the peace 
at any future time (may be years thence). 
But what the criminal law is concerned 
with, to make a breach of the peace a 
ground for its interference is such likeli- 
hood as is present at the time. We have 
got the high authority of Garth, C, J., in 

fl) [1906] 33 Gal. 33=2 O.L.J. 271=10 C. W* 

N. 257 (F.B.). 

(2) [1906] 33 Oal. 352=2 O.L.J. 259=9 C. W. 

N. 1065 (F.B.). 


Uma Charan Santra v. Beni "Madhalf 
Roy (3), the facts of which case are very 
similar to those of the present case. 
There the Magistrate acted upon the* 
report of a cannungoe which said that 
the first party was in actual possession: 
of the disputed land; that no present 
apprehension of a breach of the peace- 
existed; but that in the absence of an 
order under S. 530 a breach of the peace' 
was likely to occur at a time when the- 
cultivation of the disputed lands would 
be proceeded with. The learned Chief 
Justice observed that the report uporr 
which the learned Magistrate had relied 
disclosed no present danger of a breach- 
of the peace although it suggested that 
probably at the time of the cultivation 
which would be some 3 or 4 months 
afterwards there might be a danger of 
that kind. He then said: 

“It is clear that if there was no likelihood 
of breach of the peace at the time when the- 
order was made the probability of a breach of 
the peace s6me 3 or 4 months later did nofc 
justify the Deputy Magistrate in making tba^ 
order.” 

The same view has been expressed by 
another eminent Judge Mitter, J., in 
Damodur Biddyadhur v. Syamanund 

Bey (4) where the learned Judge said: 

‘‘A Magistrate would have no iurisdiotioi> 
under 3. 530 (S. 145 of the present code) unless 
he was satisfied that there exists a dispute 
concerning lands and which dispute is likely 
to induce a breach of the peace that is, there 
must be a reasonable apprehension that a dis- 
turbance of the peace is likely to oecur, ren- 
dering it necessary for the Magistr^^te to take 
immediate action under S. 530, Criminal P. C., 
to prevent the apprehended breach of the 
peace.” 

For this view the learned Judge has 
relied upon a number of decisions begin- 
ing with Hervey v. Brice (6) The sama 
view was adopted in Janu Manjhi v. 
Maniruddin (6) where the word ‘‘imme- 
diate is used in place of imminent ” 

In Siirj a Kanta v. Jagadindra Nath (7) 
and in Maharaj Bahadur Singh v. Rajc^ 
Ranj it Singh (8), where the police report 
said that though there was nothing t^ 
show that there was a likelihood of a 
breach of the peace, it was not impossible^ 
that there might be a breach of the peace 
It is better to avoid the use of words lik- 
imminent” or “ immediate” which have 

(3) [1880] 7 C.L.R. 352. 

(4) [1831] 7 Cal. 385=8 C.L.R. 514. 

(5) [lS6o] 4 W.R. 26. 

(6) [1904] 8C.W.^^. 590. 

(7) [1906] 11 C.W.N. 193. 

(8) [1906] 11 C.W.N. 83-5. 
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beea objected to but what I underatand 
by the use of the words "dispute likely 
to cause a breach of the peace exists,” is 
that the dispute must exist and it should 
be of such a character as likely to cause a 
.breach of the peace unless proceedings are 
now taken under S. 145, Criminal P. C. 
In other words, proceedings are to be 
jtaien under that section in order to avert 
a breach of the peace which would other- 
wise take place due to the existence of a 
dispute between the parties. As I have 
pointed out, the police report on which 
the Magistrate relies does not show that 
there was any likelihood of a breach of 
the peace at the time when the proceed- 
ings were drawn up by it but it shows 
that there was a possibility of a collision 
between the parties at a future time 
namely, about two months from that date. 
The learned Magistrate has in his expla- 
nation referred to several circumstances 
which had happened before drawing up 
the proceedings showing that there was a 
likelihood of a breach of the peace. The 
proceedings would have been in order if 
reference were made to those circum- 
stances. Hut the learned Magistrate who 
is not the Magistrate who has submitted 
the explanation relies solely upon a re- 
port which does not show that there was 
any likelihood of a breach of the peace 
existing at the time. 

On this ground alone this rule, in my 
judgment, must be made absolute and the 
proceedings under S. 145, Criminal P. C., 
drawn up by the learned Magistrate on 
26th June 1928, must be set aside. It 
will be of course open to the Magistrate 
to draw up fresh proceedings upon suffi- 
cient materials if the likelihood of a 
breach of the peace still exists. 

Oraham, J. The rule in this case 
was issued on three grounds. I agree 
that it should be made absolute on the 
first of those grounds which briefly stated 
18 that the proceedings were without 
jurisdiction. It is well settled that it is 
the existence of a dispute likely to cause 
a breach of the peace which confers juris- 
diction on the Magistrate to initiate the 
proceedings. The word used in the section 
18 exists and there can be no doubt 
that the dispute existed. It is clear, 
however, from the police report that 
taere was at the time no likelihood of 
any breach of the peace, and indeed that 
no such likelihood had existed for about 
a month previous to the submission of 
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the police report. All that was disclosed 
m that report was that there was a like- 
lihood at some future date of a breach of 
the peace. That according to the current 
of decisions in this 'Court was not suffi- 
ciens to give jurisdiction. For these 
reasons I agree with my learned brother 
that this rule must be made absolute. 

S.N./r,k. Rule made ah'iolutc. 
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SUHRAWARDY AND GraHAM. JJ. 

Abdur Rashid and Accused"*" 

Petitioners. 

V. 

Opposite Party. 

Criminal Revn. No. 1378 of 1928, De- 
cided on 24th January 1929. 

^ (a) Criminal P. C., S. 439— High Court 
can enquire into validity of reasons for dis- 
charging jury, 

provisions of S. 439 of 
the Code it is difficult to say that the High 
debarred from enquiring into the 
validity of the reasons for discharging a jury. 

* (b) Criminal P. C, S. 282— Jury— Judgj 
has inherent power to discharge jury on 
suspicion when satisfied that reasonable 
grounds exist for exercise of his discretion. 

Though the Code of Criminal Prooeduro has 
not specifically conferred any right on the 
Judge to discharge a jury on the ground of 
misconduct yet every Judge has an inherent 
power to discharge a jury when he is satisfied 
by such enquiry as in the circumstances ho 
can adopt that reasonable grounds exist for 
exercising the discretion vested in him to dis- 
charge a jury on suspicion; A. I, B. 1923 Cal, 
724, Foil.; A. I. B. 1929 Cal. 57, Bel. on. 

/ . ^ . [P 345 Cl] 

(c) Criminal P. C. S. 276— Jury-Dischar- 
ged jurors should not be recalled in same 
case to act as jurors. 

A jury having once been discharged should 
not ba recalled to do duty as jurors in the 
same case as it is reasonable to suppose that 

after their discharge the jurors might have 
mixed freely with the people and talked about 
the case with others and formed decided 
opinions about the case : A. I. B. 1927 Cal. 
199, Foil. [P 345 c 1] 

(d) Criminal P. C. S. 282 — Jury — G rounds 
for dischargiag jury. 

Suspicion in the mind of a Publio Prosecu- 
tor is not and could never bo recognized as a 
good or valid ground for discharging a jury. 
Something much more definite and tangible 
than this is necessary. [P 345 C 2] 

Sures Chandra Taluqdar and Mahen- 
dra Kumar Ghose — for Petitioners. 

Sachindra Nath Banerjee — for the 
Crown. 
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Suhrawardy, J. — This rule has beea 
issued on two grounds: (l) that the order 
of the Additional Sessions Judge dis- 
charging the jury and directing a fresh 
trial of the petitioners is wrong and 
should be set aside; and (2) why the 
case should not be transferred from Noak- 
hali to Comilla. 

As regards the first ground the facts 
are that the trial went on for a long time 
and the argument on behalf of the defence 
was finished and while the Public Pro- 
secutor was arguing on behalf of the 
Grown an application was filed by the 
Public Prosecutor for discharging the 
jury. The facts mentioned in the appli- 
cation were that one of the jurors had 
called at the house of the Public Prose- 
cutor and that two others were seen talk- 
ing to a person belonging to the accused 
party. The application was supported 
by affidavits and the learned Additional 
Sessions Judge thereupon examined the 
pleader Babu Ashutosh Mukherjee and 
a juror M. Abdul Khaleque. He did not 
institute a searching enquiry but after 
examining these witnesses he was of 
opinion that it was a case of (at least) 
suspicion and, therefore, he thought it 
necessary in the interest of justice to 
discharge the jury. The learned advo- 
cate on behalf of the accused argues that 
the learned Judge should have instituted 
a regular enquiry into the matter and 
then if he was satisfied that there was 
reason to believe that the jurors would 
not be impartial and would be influenced 
or if there had been good grounds for 
suspecting their integrity he could then 
and then only have discharged the jury. 
It is regrettable that the trial went on 
for over 32 days and the case was on the 
point of being finished when this un- 
toward incident occurred. On behalf of 
the Crown it is argue! that a Juige 
presiding over the Sessions has absolute 
right to determine the propriety of dis- 
charging a jury and his discretion cannot 
be questioned either in appeal or in 
revision. The English law on the point 
certainly favours this view. It was at 
one time held that the reasons svhich 
led a Judge to discharge a jury may be 
sorubinized by a Court of appeal or in 
revision; sqq Edmond Conway and Pat- 
rick Lynch v. The Qneen (1) Subsequ- 
ently this view was disapproved in 


Windsor v. Regina (2) by the Original 
Court and also on appeal from that case 
reported in the same volume at p. 390. 
The law as it stands in England is that 
a Judge may at his discretiou discharge 
a jury even though there may not exist 
absolute” necessity for doing it but a 
high degree of necessity for such a dis- 
charge is evident. In the King v. Kethe^ 
ridge (3), one of the jurors separated 
himself from his colleagues by mistake. 
It was held that it was a sufficieut reason 
to justify the order of the Judge for dis- 
charging the jury and that it was not 
necessary or relevant to consider whether 
the irregularity has in fact, prejudiced 
the prisoner It is not necessary for us 
to go so far as to hold that this Court has 
no jurisdiction to enquire into the reasons 
which led the Judge to discharge the 
jury. In viesv of the wide provisions 
S. 439, Griminil P. 0.. it is difficult to 
say that this Court is debarred from en- 
quiring into the validity of the reasons 
f'^r discharging a jury. In some cases in 
England a Court of appeal had occasion 
to question the propriety of the reasons 
for discharging a jury: see Regina v. 

J ohn Barff Charlesivorth (4). 

Mr. Taluqdar for the accused says 
that the learned Judge has nowhere 
expressed his opinion that the jury 
had acted in such a way as to justify 
a coaclusiou that they were not im- 
partial. Bub it appears from the order 
of the learned Judge that to his mind it 
was appirenb that some attempts had 
been male to infiaence three of the 
jurors, and that the materials placed 
before the Court were sufficient to show 
that the Public Prosector had reasonable 
grounds for suspicion agiinst three of the 
jurors. Though the learned Judge would 
have been well advised to push the en- 
quiry a little further but when he dis- 
covered that there were good grounds for 
suspecting the impictiality of soma of 
the jurors, it was not only discretionary 
on his part bub it was incambaob on him 
to discharge the jury in order to give the 
trial a look of fairness- That the Judge 
has the right to discharge the jury under 
circumstances which in his opinion justi- 
fies the course has been approved of 
or tacitly admitted in this Court in the 
c ase o f Ra him Sheikh v. Emperor (5). 

(i) Cisae 1 g..B. 2 ^ 3 . 

(3) L1915J 1 K. B. 467. 

U) [1831J 2 P. A P. 326. 

(5) A. I. R. 1923 Cal. 724^50 Oal. 872. 


(1) C1845J 1 Cos. 210. 
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where it has_ beea held that though the 
Code of Orimiaal Prooedure has not 
specifically conferred any right on the 
Judge to discharge a jury on the ground 
of misconduct but every Judge has an 
inherent power to discharge a jury when 
he is satisfied by such enquiry as in the 
circumstances he can adopt that reason- 
able gounds exist for exercising the dis- 
cretion vested in him to discharge a jury 
on suspicion. A similar view was ex- 
pressed in Hehati Mohan Chakravarty v. 
Emperor (6). There is another fatal 
objection to Mr. Taluqdar’a request to 
recall the same jury and continue the 
trial by them. A jury having once been 
discharge should not be recalled to do 
duty as jurors in the same case for ap- 
parent reasons. It is reasonable to sup- 
pose that after their discharge the jurors 
might have mixed freely with the people 
and talked about the case with others, [n 
Emperor v. Monmotha Nath (7). it was 
held that a jury once discharged should 
not with propriety be recalled in the 
same case on these grounds I dispose of 
Mr. Taluqdar’s first objection and dis- 
allow it. 

With regard to the second objection 
relating to transfer the application is 
opposed by the Crown and the reason 
given to me is that Noakhali is an easier 
access from the residence of the accused 
and the witnesses than Comilla. There 
is another strong reason for not allowing 
the case to be transferred from Noakhali 
and that is that the occurrence took place 
in the district of Noakhali and the in- 
vestigation was held by the local police 
who are apparently in charge of the cise. 
No ground has been made out for the 
transfer of the case and this prayer is 
also disallowed. 

The result is that the rule is discharged. 
Let the papers be sent down at once with 
the request that the trial may be com- 
menced as early as possible. I regret very 
much that after such a protracted trial 
the case had to be tried anew ; but in 
the circumstance of this case there is no 
other alternative. 

Graham, J. I agree. In my opinion 
the only course open to us in the circura- 
stanoes which have happened in this case 
IS to direct a fresh trial before another 
Jury. It is a most unfortunate case. The 
charges were under Ss. 302/149, 3 26 and 

(6) A.I.B. 1929^0al. 57^56 Oal. 150 

(7) A. I. R. 1927 Oal. 199. 
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trial lasted nearly 
three months from 2ist June 1928 till 

witnesses were 

exa-mined for the prosecution, and 12 for 

the defenpe. Arguments wore then hoard 
on eight days, and on 7th September 
after the Public Prosecutor had addressed 
the Court on four of these dates without 
apparently concluding his remarks ho 
filed an application, at the Hth hour so to 
speak, asking that the jury should he dis- 
charged upon certain grounds and having 
reference to incidents alleged to have hap- 
pened on 4th and 5th September. 

The learned Judge thereupon after some 
sort of enquiry recorded an order dis- 
charging the jury. There is no provision 
in Criminjiil Procedure Code for discharg- 
ing a jury for misconduct the only sec- 
tions of the Code relating to the discharge 
of a jury before verdict being Ss. 282 and 
293. It has been held, however, by this 
Court in Rahim Sheih v. Emperor (5) that 
a Sessions Judge has inherent power to 
make such an order. 

It is a serious matter, however, to dis- 
charge a jury, and it seems to me that 
the learned Judge before taking so im- 
portant a step should have made a full 
and careful enquiry. I regret to say that 
he does not appear to have done so. For 
example the Public Prosecutor was not 
examined, though he was obviously a 
material witness, and indeed it was upon 
the alleged suspicions of that officer that 
the learned Judge based his order. It 
seems to be clear too that the Judge can- 
not have properly appreciated what is 
necessary in order to justify such a serious 
step as the discharge of the jury. For he 
observes as follows : 

" Tho rnaloriaU plaood boforo tho Court aro 
sufBcidnt to show that tho Public Prosecutor 
has reasonable grounds for suspicion against 
three of the jurors. *’ 

Suspicion in the mind of a Public Pro- 
secutor IS not and could never bo recog- 
nized as a good or valid ground for dis- 
charging a jury. Something much more 
definite and tangible than this is ne- 
cessary. 

Put though I think the order cannot 
bo supported, it seems to me to be quite 
out of the question to set it aside and 
direct the trial to be resumed before the 
same jury. There are two reasons why 
that course cannot be adopted, fii'Stly 
because an interval of over four months 
has elapsed since the trial came to its 
abrupt end and because the jury have by 
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this time presumably forgottea all about 
the evidence. Even if that evidence were 
read over to them in order to refresh their 
memory it could never be the same thing. 
Matters connected with the demeanour of 
witnesses should be fresh in the minds of 
a jury when they are called upon to give 
their verdict. 

The second reason is that in the inter- 
val the case may have been the theme of 
discussion in the neighbourhood, and the 
members of the jury may have formed 
decided views on the case one way or the 
other. In this connexion I may refer to 
the case of Emperor v. Monmotha Nath 
Mitter (7) and in particular to the re- 
marks made by the learned Chief Justice 
at p. 147 thereof. The present case is a 
good deal stronger than that case. For 
the reasons which I have stated the case 
cannot, despite the time which has al- 
ready been spent over it, be allowed to be 
tried before the same jury. There may 
be some doubt too whether we can set 
aside such an order when once it has been 
made But we can, and I think ought, 
to direct a de novo trial before a fresh 
jury, and if possible before another Judge. 

Before parting with the case I should 
like to say that it seems to me to be noth- 
ing short of a scandal that the trial of 
this case, a case of no particular import- 
ance and with no special features, should 
have taken up nearly three months of the 
time of the Sessions Court. The advo- 
cate for the defence addressed the Court 
on five days occupying about four whole 
days in so doing, and the prosecution took 
another four days. To my mind this 
exceeds the limits of reasonable advocacy. 
It is only right and proper that both sides 
should have time to place their arguments 
fairly before the Court and indeed they 
have a right to do so, but that right is 
abused when no less than eight days of 
the Court’s time are taken up. Some 
restraint should be exercised in these 
matters. Ordinarily a day, or at the ut- 
most two days should be sufficient for 
both sides to say what there is to be said 
in a case of this description. 

There was also a prayer for transfer but 
no sufficient ground has in my opinion 
been made out for such an order. I may 
observe in conclusion that a perusal of 
the order sheet appears to show that the 
defence in this case was conducted in 
what I can only describe as a contumaci- 
ous and objectionable spirit frequent peti- 


tions being filed before the Judge some of 
them questioning his rulings, and many 
of them being of a frivolous nature. If it , 
had not been for this attitude on the part j 
of the defence it is possible that the trial 
would have concluded before the events 
which from the subject-matter of this 
Rule happened, if indeed they took plaoo 
as alleged. For the reasons given I agree 
with my learned brother that the Rule 
should be discharged. 

m.n./r.k. Rule discharged. 
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Mukerji, J. 

Muhammad Gul — Petitioner. 

v. 

Nazi Fazley Karim — Opposite Party. 

Criminal Revn. No 1222 of 1928, Deci- 
ded on 22nd January 1929, against deci- 
sion of 3rd Presidency Magistrate, Nor- 
thern Division, Calcutta. 

(a) Criminal P. C., S. 4 (h) — Complaint 

alleging commission of offence and praying 
for police investigation in non-cognizablo 
case, is a valid complaint. 

In a complaint of a noa*oogaizable case to 
a Magistrate after the allegations that the 
aooused had committed an ofienoe the prayer 
was worded thus : *‘Under the oironmstancea 
complainant prays that your Honour would be 
pleased to order the D. D. Police to cause an 
enquiry to be made into the matter and the 
allegations made against the oomplainant 
and to submit the report of the same to your 
Honor. And, for the -time being, your peti- 
tioner reserves the right of bringing a ease o£ 
defamation against the accused in future.’* 

Held : that the petition satisfies the iedni- 
tion of complaint as given in S. 4 (b), Criminal 
P. 0. CP 347 0 2] 

(b) Criminal P. C., S. 68— Prayer for issue 
of summons can be orally made. 

Under the law a verbal prayer for issue of 
summons to an aocused is sufficient. 

[P 349 O 1] 

(c) Criminal trial— Duly of Court— Before 
convicting the Court must sea if facts proved 
do not bring the case within the exception 
which take it out of the offence. 

Unlike a civil suit in which the Court is 
coadned more or less to the pleadings, in a 
critniaal case, before a conviction is recorded, 
it always has to be seen whether the proved 
or admitted facts bring the case within an 
exception, which takes it out of the offence 
defined even thongh the accused has not 
specifically relied on getting the benefit of tha 
exception. [P 348 O 2] 

(d) Penal Code, S. 499, Exceps. 8 and 9 
— Determination of good faith — Desire of 
accused to protect himself rather than to 
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mjure other — Accused it protected by 
Exceps. Sand 9. 

determining the question of 
good laith should have to tako into account 
the intelleotual capacity of the person, his 
predilections and the surrounding facts : 4 
Gal. 124 and 31 Bom. 293, Rel. on. P 349 C 2] 

Where it was found that an accused acted 

with a desire to protect himself by an appeal 

to the Magistrate, rather than to injure 
others, the accused is protected by Exceos. 

8 and 9 of S. 499 : 4 CaZ. 124. Foil, 

[P 350 Cl] 

B. C. Mitter and Satindra Nath 
Mukhetj i — for Petitioner. 

Langford James ahod. Prohodh Chandra 
Chatter] ee — for Opposite Party. 

Judgment. — The petitioner Moham- 
mad Gul has been convicted by the third 
Presidency Magistrate, Northern Divi- 
sion. Calcutta, under S. 500, I. P. C., and 
sentenced to pay a fine of Rs. 100 in de- 
fault to undergo rigorous imprisonment 
for one month, the fine to be paid to the 
complainant as compensation. The sub- 
ject matter of the defamation was con- 
tained in a petition which the petitioner 
filed in the Court of the Additional Chief 
Presidency Magistrate, Calcutta, on 22nd 
March 1928. It was a petition against 
four persons namely the opposite party 
Haji Fazle Karim, one Golam Nabi, one 
Shamsuddin and one Abdur Rashid. It 
ran in these words : 

"The petitioner is a merchant in a leather 
goods and is on inimical terms with the 
defendants above named over a landed pro- 
perty in their native District in Punjab. In 

order to bring your petitioner’s party to terms 

the accused persons caused the petitioner to 
be implicated in several false cases : 

(1) A cocaine case in Burdwan in which the 
petitiooer was discharged : 

(2) A pistol planting case in which also on 
enquiry it was found that the petitioner has 
been falsely implicated. 

After all these onslaughts the petitioner 
m(wed the learned D. C. Detective Department 
and he direeted them to be warned in the first 
instance. This has enraged them further 
more. Aoonaed 1 is the brother of the famous 
goonda Mukhia who was shot dead and ac- 
cused 2 is hia relation. They have at<rted 
again threatening the complainant and his 
men with bodily injury this time. The peti- 
tioner has got to go to their side of Machua- 
bazar as he has got business connexions there, 
iney are thus in constant danger of bodily 
injury or threat by their men. In fact twice 
they were assaulted by some people whom 

they oan identify and police has been in- 
formed. 

Under the circumstances it is prayed for 
that they may be warned not to molest the 
petitioner or his men in the first instance. 

Th 0 whole of this potitiou was incorpo- 
rated in the charge that was framed 
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against the petitioner under S. 500, 1. P. 
C. It contains a multitude of statements 

and it was not quite right to leave it to 

the accused to find out which exactly are 

the imputations that wore intended or 

believed to cause harm to the reputation 

of the opposite party. No complaint, 

however, has been made- before me on this 

ground and perhaps it was the .case that 

all the statements were so intended or 
believed. 

The rule has been issued upon three 
grounds : 1st, that the-elements neces- 
sary to constitute the offence has not 
been made out ; 2nd, that the petition 
of the opposite party upon whicli tlie case 
against the petitioner was started was 
not a complaint within the meaning 
of the law and S. 198, Criminal P. C., 
was a bar to the trial of tlie case ; and 
3rd, that the petitioner was protected by 
Exceps, 6 and 9 to S. 499, I. P. G. The 
first and the third grounds go together, 

• while the second ground is really a 
combination of two grounds as will be 
presently seen. 

It will be convenient to deal with the' 
second ground first. Under the ground 
it is contended in the first place that the- 
petition of the opposite party was not a 
complaint within the meaning of the 
law. This petition was filed on 5th April 
1928. In it it was alleged that the peti- 
tioner and others had combined together 
and as a result of the conspiracy the 
petitioner had filed the petition of 22nd 
March 1928, falsely implicating the' 
opposite party in the cases and acta 
mentioned therein in order to disgrace 
the opposite party. The prayer in it was 
worded thus : 

“Under the circumstances complainant, 
prays that your Honour would be pleased to| 
order the D. D. Police to cause an enquiry to 
bo made into ‘the matter and the allegations 
made against the complainant and to submit 
the report of the same to your Honor. And, 
for the time being, your petitioner reserves the 
right of bringing a case of defamation 
against the accused in future". 

lam cleirly of opinion that the peti- 
tion satisfies the definition of complaint 
as given in S. 4 (h), Criminal P. C. It 
contained allegation that the petitioner 
had committed an offence and it was 
made to a Magistrate with a view to his 
ordering a police enquiry an action under 
S. 155 of the Code without which action 
the police would not be able to take up 
the investigation the case being a non- 
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cognizable one. It is said under this 
ground, in the next place, that in the face 
of the prayer in the aforesaid petition in 
which it was expressly stated that the 
opposite party reserved his right to 
bring a case of defamation in future the 
trial could not take place as S. 198, Cri- 
minal P. C., would operate as a bar. On 
behalf of the opposite party it is pointed 
out that S. 198 does not bar a trial but 
only the cognizance of the offence speci- 
fied therein and that if the petition of 
the opposite party dated 5th April 1928 
fulfils the requirements of the definition 
of complaint as given in S. 4 (h) the 
Magistrate was competent to summon the 
accused and go on with the trial notwith- 
standing the express reservation con- 
tained in the prayer in that petition. 
To accede to the contention of the oppo- 
site party would perhaps be to put a 
rather narrow meaning upon S. 198, but 
I do not desire to express any decided 
opinion on the point. It is sufficient for 
me to refer to the order of the Additional 
Chief Presidency Magistrate, dated 2nd 
May 1928 by which he summoned the 
petitioner to stand his trial under S. 500. 
I. P. C. This order appears to me to 
indicate beyond doubt that on the report 
of the police having been submitted the 
opposite party was further examined on 
his complaint and gave good reasons as 
to why there should be a trial of the 
case. It is, in my judgment, a perfectly 
fair inference to draw from the contents 
of the order that the opposite party at 
this stage orally prayed for summons on 
the petitioner. Under the law a verbal 
prayer for this purpose is sufficient. The 
second ground, therefore, in both its 
branches must be overruled. 

As regards the first and the third 
grounds which I have said go together, 
what has to bo seen is whether the peti- 
tioner is protected by the 8th or the 9th 
exception to S. 499, I. P. G. The ques- 
tion whether defamatory statements, 
contained in a petition before a criminal 
Court, on the basis of which the Court is 
asked to take action, should on the ground 
•of expediency, form the subject-matter of 
other charges than that of defamation is 
one on which neither side has addressed 
.any arguments and is therefore not one 
into which I need enter. As regards the 
•exceptions the learned Magistrate in his 
.judgtnent does not appear to have dealt 
with them. He has simply dealt with 


the plea of veritas and has overruled it, 
observing that 

“accused has adduced no evidence to show 
that the allegations are true." 

The 8th or the 9th exception does notf 
appear to have been considered by himj 
at all, as they should have, even if the! 
petitioner did not specifically rely on 
them provided of course that the facts 
gave rise, to a consideration of these 
exceptions. Unlike a civil suit in which 
the Court is confined more or less to the 
pleadings, in a criminal case, before a 
conviction is recorded, it always has to 
be seen whether the proved or admitted 
facts bring the case within an exception, 
which takes it out of the offence, defined. 
The burden of proving such facts, of 
course, is on the accused. The question 
of these exceptions, therefore, requires 
investigation. 

Now, what are the facts proved in the 
case? The petitioner 'Mahamed Gul 
has a business in shoes under the name 
of Gulzari and Co. and Kamruddin the 
son-in-law of one Fatehdin who is a 
brother of the petitioner had a separata 
business in cardboard vide: P. W. 4 
Mohamed Amin cross-examination. The 
opposite party Hazi Fazlay Karim also 
has a cardboard business and there is 
trade rivalry between him and Kamrud- 
din. In an application made by the 
opposite party to Mr. Bird for a police 
warning he mentioned the fact of this 
trade rivalry vide: P. W. 7 Fazlay 
Karim cross-examination. One Mah- 
amed Khan and one Abdul Khan sold 
land with building to one Mohamed 
Amin (not P. \V. 4), one Golam Nabi 
and one Abdul Rashid. The opposite 
party was a witness to the kobala 
in respect of this transaction, and in 
consequence of this transaction there 
is litigation pending between one Fazal. 
din, a nephew of the petitioner and some 
others on the one hand, vide P. W. 7 
Fazlay -Karim cross-examination and 
Abdul Rashid and Mohamed Amin (not 
P. W . 4) and possibly other persons on 
the other. (vide-P. W. 4 Mohamed .Amin 
cross-examination ) Abdul Rashid is the 
son of the said Mohamed Amin (not P. 

W. 4), and Kamruddin was formerly a 
partner of Golam Nabi but left the 
partnership about three years ago vide: 

P. W. 4 Mohamed ‘Amin cooss-examina' 
tion. That there has been some quarrel 
between the opposite party and the 
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petitioner for some reason or other is 
abundantly clear because the opposite 
party has stated in his evidence ; 


Mr. Amir Ali went and saw Mr. Bird on 
my behalf but I did not instruct; him. I told 

1 * ™.*^*^^* ^'^arrel bstween my 

l“a‘3e an application 
before Mr. Bird in which I mentioned •about 
the business rivalry with Kamruddin ; after 
the warning 1 made two complaints against 
tne aooused at the Jorasanko Thana, 

It may be that the quarrel that the 
opposite party was referring to was the 
quarrel in consequence of the allegations 
that had been made against him by the 
petitioner before Mr. Bird and which 
were founded upon a number of entries 
which the petitioner had got made at 
the thana against him and upon the 
basis of which allegations the petitioner 
had obtained a warning order against 
the opposite party ; vide P. W. 7 Fazley 
Karim, examination-in-chief. Be that 
as it may, it is abundantly clear that 
while on the one hand there is a large 
body of evidence establishing the fact 
that the opposite party is quite a res- 
pectable man, there is on the other hand 
the undeniable fact that the petitioner 
was persistently charging him with 
conspiracy with his enemies and also 
threatening him in various ways. 

The defence of veritas has been nega- 
tived by the learned Magistrate and X 
think he has taken the correct view so 
far as that matter is concerned, but the 
question remains whether upon the facts 
established upon the evidence to which 
I have referred exceptions 8 and 9 or 
either of them protects the petitioner. 

In dealing with these exceptions the 
question of good faith has to be oonsi- 
dered. The definition of good faith in 
S. 62, r. P. 0 , it is true, does away with 
the presumption that the accused acted 
bona fide until the contrary is proved 
and under the Indian law the accused 
has to show that he has made the impu- 
tation not without due care and circum* 
speotiou. But the question to what ex- 
tent should he have pushed his care and 
oircumspeotion is a different matter al- 
together. Markby, J, in the case of 
In the matter of the petition of Shibo 

Prosad Pandah (l), in deMxiQ with the 

question of good faith within the mean- 
ing of the exceptions to S. 499 and in 
view of 3. 105, Evidenc e Act, observed ; 

(1) [18793 4 Cal. 124=8 0. I,. B. 122. 


.. mofussil is apparently 

that which common sense seems to me ta 
teach namely, that in a case of this kind the 
Oourt had a right to call upon the party mak- 
ing tho imputation to show that ho has some 
reasonable ground for making it. ” 

In the case of Emperor v. Abdool TFa- 
dood (2^ it has been said : 

i '/ not. indeed, logical 
infallibility but due care and attention. How 

far erroneous actions or statements are to be 
imputed to want of due care and caution 
must, in each case, be considered with reler- 
once to the general circumstances and the 
capacity and intelligence of the person whose 
conduct IS in question. It is only to bo ex- 
pected that the honest conclusions of a calm 
and philosophical mind may differ very 
largely from tho honest conclusions of a par- 
son excited by sectarian zjal and untrained 
to habits of precise reasoning. ” 

The Court iu determining the question' 
of good faith should, iu my judgment, 
should have to take into account the intel- 
lectual capacity of the person, his predi- 
lections and the surrounding facts. 

Now the following facts cannot be dis- 
puted. The two cases referred to in 
the petitioner’s complaint of 22nd March 
1928 were false cases, instituted with tho 
object of injuring the petitioner. Then 
there is the fact, spoken to by the pleader 
P. W. 6 M. Yakub who has not been 
disbelieved by the learned Magistrato 
that in connexion with a case at Sealdah 
under S. 420, I. P. G. against Fazaldin, 
nephew of the petitioner and which caso 
the petitioner was looking after on be- 
half of the said nephew, the opposite 
party was seen interesting himself in one 
Emamon, the complainant in that case. 
Fazaldin was acquitted in that case, tho 
learned Magistrate observing : 

“ The whole incident has the appearance 
of a faked up case intended to harass the ac- 
cused by bringing him down from Rawalpindi 
on the off-chance of securing a conviction by 
false evidence. It suggests a deep-rooted 
hostility which has inspired this prosecu- 
tion. '* 

P. W. 6 M. Yakub also says that 
Golam Nabi who is one of the other 
persons named as accused in the com- 
plaint of 22nd March 1928, and whoso 
address is given in the said complaint 
as tho same as of the opposite party,, 
was seen at Burdwan in connexion with 
the cocaine case against the petitioner. 
Judging the case by the standard I havo 
indicated above, these as well as tho 
other facts which have already been 
stated as established on the evidence^ 
iu my judgme nt, may not unreasonably 

(2) [1907] 81 Bom. 293=9 Bom. L. R. 2S0. 
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have created an honest belief in the mind 
of the petitioner about the complicity of 
the opposite party in a conspiracy against 
him, however much that belief may be 
unfounded in fact. I think I cannot put 
my conclusions in this case in better 
words than those used by Prinsep, J., 
in the case of In the matter of the Peti- 
tion of Shibo Prasad Pandah (l), where 
he said : 

: I have little doubt that he (the accused) 

|acted with a desi CO to protect himself by an 

jappeal to the Magistrate, rather than to in- 
'jure others, ” 

The rule is made absolute. The con- 
viction and sentence are set aside. The 
fine, if paid, will be refunded. 

M.n./R.K. Rule made absolute. 
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Suhrawardy and Garlicic, JJ. 

Raman Chandra Das Dalai — Defen- 
dant — Appellant. 



^ Bhola Nath Hati and another — Plain- 
tiffs — Respondents. 


Appeal No. 790 of 1926. Decided on 
13th July 1928. from appellate decree 
of Dist. Judge, Birbhum, D/- 15th Feb- 
ruary 1926. 


(b) Easements Act, S. 29 ~ Easement of 
running water— Overburdening by addition 
of foul water is not permissible. 

The discharge of foul effluent into a drain 
through which there may be a presumed 
grant of running water is not permissible in 
law as it imposes an overburden on the ser- 
vient tenement : Phllimore v. Watford Rural 
Dist. Council, (1913) 2 Ch. 434 ; Hill v. Cook, 
2C L. T, 185, Cawktoell v. Russel 26 L. J, 
Ex. 34, Foil. ; Clarke v. SovimersetsUtre 
Drainage Commissioners, 59 L. T. 670, Ref. 

CP 351 Cl] 

(b) Easements Act, S. 31~Excessive user 
may be rendered impracticable but whole 
user cannot be obstructed. 

In the case of excessive user the aggrieved 
patty may render such user impracticable 
but he has not the right to obstruct the 
exercise of the user in its entirety : Remhaw 
V. Bean, 18 Q. B. 112 Held modified ; Taplina 
V. Jones, 11 H. L. C. 290 ; and Colls v. Home 
and Colonial Stores, (1904) A, C. 179, Ref. 

[P 352 C 1] 

(c) Easements Act, S. 4— Right to allow 
passage to sweepers may not be an ease* 
-ment. 


It is doubtful if the right to allow sweeper 
to pass is a right of easement which can at 
tach ifself to a tenement. [p 352 c 2 


D. N. Ghakravarty, Bankim Chandra 
Mukkerjee and Ramini Mohan Baner- 
jee^tov Appellant. 

SurendraNath Ghosal~~[ov Respon- 

dents. 


Judgment. — The plaintiffs and the 
defcendant are neighbours. Their houses 
are contiguous with a small lane dividing 
the two premises in the town of Bole- 
pur. In the lane there is a drain 1’ 2” 
wide at the head. The plaintiffs’ case 
is that the land over which this drain 
runs belongs to them and that they left 
it for their own convenience between 
their and the defendant’s houses. This 
was about 30 years ago. The defendant 
has now wrongfully obstructed it by 
building a wall over a portion of it 
lengthwise thereby obstructing the flow 
of water and the passage of sweepers. 
The defendant’s case is that the drain 
was made by mutual consent of parties 
over their joint land in order to carry 
rain-water and the washings of the houses. 
In 1329 tlie plaintiffs erected a privy on 
the first floor the foul water of which is 
now flowing into the drain. The defen- 
dant. therefore, has walled up his portion 
of the drain which he says he is entitled 
to do. The trial Court held that the 
land on which this drain exists belonged 
to the plaintiffs and therefore the defen- 
dant had no right to put up a wall upon 
it. Coming to this conclusion the 
learned Munsiff did not think it neces- 
sary to consider the right of the plain- 
tiffs based on easement ; but he observed 
that there was no evidence of express 
grant and that since ^le time when the 
drain was built was^nown, the plain- 
tiffs could not claim user from time im- 
memorial. He further remarked : , 

Even if it be supposed that the plaintiffs 
have easement right by prescription so far as 
the flow of rain-water from the roofs of the 
houses of the parties is concerued. as the 
time since the construction of the privy does 
not cover the prescription period and because 
no additional burden can be imposed upon 
the servient tenement the issue is decided 
against the plaintiffs. ” 


The defendant appealed. The learned 
Districfc Judge did not agree with the 
finding of the Muusif that the land on 
which the drain was erected belonged to 

i. found upon evidence 

that the defendant’s story that both the 

houses were instructed in 1302 and 
that the parties agreed give up equal 
extent of land for the drain was correct- 
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But the learaed Judge held that the 
flow o£ foul of water from the privy did 
not place any additional burden upon the 
servieot tenemenb and it did not so radi- 
cally change the nature of the fluid pass- 
ing along the drain as to warrant the de- 
fendant closing it up. The reasoning 
of the learaed Judge is expressed in not 
very clear language but what he means 
can be gathered from his judgment. He 
says that the drain used to carry rain- 
water and also other water which could 
not be said to be pure : 

** the water that passed along the drain has 
never been pure. The impurities so far have 
been chemical and mechanical. Organic 
impurities are now added. ** 

If the learned Judge by these words 
means that where a person acquires a 
right of flowing water not quite pure 
through a drain he has thereby the 
right to the flow oh foul water from 
privy carrying human organic matter, 
he is wrong. That the discharge of foul 
effluent into a drain through which there 
may be a presumed grant of running 
water is not permissible in law as it 
imposes an overburden on the servient 
tenement is established by numerous 
authorities in England. Philimore v. 
Watford Rural District Council U) 
which was a counter case to the case 
before us, it was held that a grant of 
flow of water did not authorise the 
discharge of a sewage effluent. Eve, J. 

indicated the claim and said that ; 

“ this consideration and the fact that evory 
one must have appreciated that sooner or 
later an effluent would have to be dealt with 
and that the obvious, if not the only, channel 
into which such effluent would bo discharged 
was the one into which they have in fact 
discharged it, all combine to preclude the 
plaintiff from now complaining of the dis* 
charge of the effluent. 1 do not accept this 


In Clarice v. Sommersetshire Drainage 
Commissioners (2) the casement wag 
the right to pollute a stream by pouring 
iu the refuse of a fellmongery and the 
washings of dyes used in a coloured rug 
manufactory. The fellmongery was ab- 
andoned and the manufacture of leather 
boards substituted. The pollution was 
less than that caused by the old business, 
yet it was held that the user was sc 
different that the prescriptive right did 
not extend to the new trade and the 


(1) [IDIS] 2 0b. 484=02 L. J. Oh. 514=57 
8. J. 741=11 L. Q. R. 080=77 J. P. 453 
=109 L. T. 616. 

(2) [1021] 50 L. T. 670, 


easement was lost. In Caxohxoell v. Rus- 
sel (3) the plaintiff alleged to have a 
right of user for general drainage and the 
right of user was only to use the drain 
not for foul drainage but for ordinary 
refuse water. Pollock, C. B. held that 
as the plaintiffs failed to prove a pres- 
criptive right to conduct foul water from 
the privy into the drain in question the 
defendant was entitled to a verdict in 
his favour. The same view was taken 
in Kill V. Cook (4) and Caxvkxvell v. Rus- 
sel (3) was approved. The learned Judge 
accepted the defendant’s case that the 
drain was originally intended to carry 
rain-water as also the discharge of the 
washings of the houses which the learaed 
Judge characterized as containing chemi- 
cal and mechanical impurities. The 
plaintiff’s'case in para. 6 of the plaint was 
that they prepared this drain for the pur- 
pose of discharging rain-water, plastering 
and whitewashing their premises and for 
other necessary purposes. So that it 
may be fairly held on the evidence as 
has been held by the learaed Judge that 
the drain was intended to carry rain- 
water and such other water as would 
come out of the houses in ordinary course. 
It is admitted that there is no evidence 
of a grant and so in the circumstances of 
the case no right of easement can be 
claimed. It was a matter of arrangement 
between the parties leather than the con- 
ferment of mutual rights of easement. 
Whatever that may bo, if there was an 
agreement it was clearly an agreement for 
the purposes mentioned ; if it is an ease- 
ment it is limited to those purposes. The 
discharge of foul water from privies was 
not one of the purposes in the contem- 
plation of the parties when they made the 
agreement. I am quite clear in my mind 
that in the circumstances of this case the 
discharge of foul water from the privy 
is a case of excessive user and adds to the 
burden on the servient tenement or it is a 
case in which the plaintiffs have gone be- 
yond the arrangement between the parties 
at the time of the construction of their 
houses. 

Now, the question is what relief, if 
any, can the plaintiffs get a^nd whether 
the conduct of the defendant is justifi- 
able ? At one time the law was laid 
down that where the owner of a dominant 
tenement uses the easement in an ex- 

(3) [1856] 26 It. J. Ex. 34. 

(4) [1872] 26 L. T. 185. 
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cessive manner the servient tenement is 
entitled to obstruct the legitimate user 
of the easement which is lost to the do- 
minant tenement holder: Benshaw v. Bean 
(5). The view of law, however, was sub- 
sequently modified by the House of Lords 
in Tapling v. Jones (6) and Colls v. Home 
and Colonial Stores (7). The law as it 
now stands is that in the case of excessive 
user the aggrieved party may reader such 
user impracticable ; bub he has not the 
right to obstruct the exercise of the 
user in its entirety. 

“If the owner of an easement exceeds his 
rightful user or does anything which would 
after long user produce an increased right, the 
servient owner may in ail cases obstruct or 
prevent the excessive user or now mode of 
enjoyment, if ho can do so without obstruct- 
ing the rightful user : Goddard on Easement 
p. 349”. 

Now in the present case the defendant 
has built a wall covering a portion of the 
drain. It has not been proved that he 
has exceeded the limit of his portion. 
As a matter of fact it has been found by 
the Commissioner who held a local 
enquiry that the portion of the drain still 
left open is eight inches in width which 
is more than one-half of the width of the 
drain. The defendant cannot therefore be 
said to have obstructed the plaintiffs in 
the proper exercise of the right of user 
they had in the drain. 

Looking at the plaint made by the 
plaintiffs in the suit it seems difficult to 
give them any relief in it. They have 
oome to Court on the allegation that they 
are the owners of the drain. They have 
failed to prove that case and it is found 
that defendant is the owner of one-half 
of the drain. Plaintiff’s portion has not 
been encroached upon by the defendant 
and it is not found that there is any ob- 
struction to the flow of water through 
the portion that has been left open. 

The next question raised is with regard 
to the right of sweepers to pass along the 
drain in order to clean the plaintiff’s 
privy on the first fldor The Munsiff re- 
marks that no easement by prescription 
even can be acquired for cleaning the 
privy. The learned Judge says that 
sweepers come to clean the drain and 
therefore their right of passage could not 
be obstructed. In the first place, it is 

(5) [1887] 18 Q. B. H2. 

(6) [1865] 11 H. L. 0 290=13 W. R. 617=11 
Jar. (a. s.) 309=34 L. J. O. P. 342. 

(7) [1904J A. 0. 179=73 L. J. Oh. 484=20 
T. L. R. 475=53 W. R. 30=90 L. T. 687. 


difficult to say that the right to allow 
sweepers to pass is a right of easement 
which attaches itself to a tenement and 
in the second place according to the evi- 
dence and the finding of the Munsif 
it appears that sweepers passed since 
when the privy was erected by the plain- 
tiff in 1329. 

As the result of the above considera- 
tions, this appeal must be allowed, the 
decree of the lower appellate Court set 
aside and the plaintiff’s suit dismissed 
with costs in all the Courts. 

If the plaintiff removes the privy or 
ceases to discharge foul water into the 
drain plaintiffs may claim removal of 
the obstruction put up by the defendant 
if be establishes bis easement as was 
suggested in Cawkwell v. Bussel (3). 

In view of our judgment in the appeal 
the cross-objection is dismissed. 

m.n./r.k. Appeal allowed. 
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B. B. Ghose and Bose, JJ. 

Khajeh Habibulla — Judgment-debtor 
— Appellant. 

V. 

Kaviraj Jogendra Nath Sen — Decree- 
holder — Hespondent. 

Appeal No. 452 of 1927, Decided oa 
27th July 1928, from original order of 
1st Class Sub-Judge, Dacca, D/- I7tb 
August 1927. 

Civil P. C., S. 60 (1) — Uncertain, future 
and fluctuating profit* cannot be attached. 

The future, Auocaating and uncercain pro- 
fits, whtob a judgment-debcor is entitled to 
receive out of certain immovable property not 
belonging to him, are not saleable and, there- 
fore, not liable to attachment : 30 All. 246 and 
7 W. R. 266, Bel, on. [P 353 0 2, P 354 O 1] 

J. G. Gupta and Nripendra Chandra 
Das — for Appellant. 

Brojolal Ckakravarti, Bhupendra 
Chandra Guha and Ananta Kumar Sa- 
ner ji — for Respondent. 

B. B. Ghose, J. This is an appeal by 
the judgment-debtor against the order of 
the Subordinate Judge directing that a 
certain interest of the judgment-debtor 
should be sold. The application of tho 
decree-holder was to attach and sell some- 
thing which has been described in this 
way: 

As Kbaza Soleman Quader along with 116 

others has executed a wakfnama and 

appointed the present judgment-debtor Nawab 
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Khasa Habiballah as inat<vvali of the said 
vvakf propoctios; it is prayed that tho decretal 
amount may be raaliasd by the attaohmeot and 
sale of all the interests and profits with regard 
to the money to which the said judgment* 
debtor has been and is entitled as mutwali 
by virtue of the said wakfnama. Under tho 
provisions oontaiaod in Cl. 3 of the afore* 
said wakfnama, . tho rovenue, ronts, cesses 
due to the suparior landlords, tases and col* 
lection charges, monthly allowances of tho 
bonofioiarios etc., are to be diduocod from tho 
annual proooods of the properties mentioned 
in the schedule below and covered by tho 
wakfnama, and after a further deduotion of 
5 per cent from the remaining sumtbejudg* 
ment*dobtor Nawab Khaza Habibullah is on* 
titled to a 4 annas share of the surplus. It is 
prayed that the decretal amount be realized 
by the actaobment and sale of the aforesaid 
4 annas share. A sum of Rs. 2,000 at least 
becomes due to the judgment debtor on ac- 
count of the s«id 4 annas share. And the 
same is distrlbated every year in the months 
of Aswin and Ohaitra amongst the mutwali 
and beneficiaries.*' 

The objeotioa of 6he jadgmeat-debtor 
was that this property is not saleable, as 
the money receivable by the judgment- 
debtor un ler tno terms of the wakfnama 
is an unascertained sum and, therefore, 
not capable of being attached. The Sub- 
ordinate Judge held that the' right of the 
judgment-debtor to i share of the profits 
in the wakf properties which is sought 
to be attached is transferable ; it is im- 
movable property and so should be at- 
tached and sold in the manner laid down 
in the Code of Civil Procedure. He says 
it is not a moveable property : It is not 
the money which is receivable by the 
mutwali, but the right to get the money 
which is sought to be attached in this 
case. It is really difficult to understand 
what the Subordinate Judge meant by 
the observation that this right of the 
mutwali to receive an i share of the sur- 
plus iucome of the property after defray- 
ing all expenses is an immoveable property. 

If the property is really wakf property 
then the mutwali has no interest in the 
property itself, because as it is often said 
the property is dedicated to God. It may 
be called payment of an allowance to the 
mutwali for bis trouble in managing the 
property, distributing allowances to the 
beneficiaries and for tho performance of 
other works which might have been im- 
posed upon him by the wakfnama. This 
allowance of 4 annas share of tho sur- 
plus after defraying tho expenses cannot 
from tho nature of it be a fixed amount. 
It is an unascertained amount which 
must be fluctuating from time to time ac- 
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cording to circumstances. Tho question 
is, is this property a saleable property ? 
Because unless i^. is so it cannot he at- 
tached under S. 60, Civil P. C 

Various cases have been cited bcl'oro us 
in support of the contention of each 
party. The learned advocate for the ap- 
pellant relies upon tho case of Sher 
Singfi V. Sri Bavi (1). In that case it 
was decided that the future profits which 
the judgment-debtor is likely to get is 
not saleable. In that case the Calcutta 
cases on the point have boon referred to 
and followed. The nearest approach, how- 
ever, to the present case is the case 
Jagarnath Roy v. Kishen Perahad (2). 
In that case tho right to the surplus pro- 
fits of a shebait from debuttar property 
was apparently sought to bo sold. 
Loch, J., observes with reference to this 
claim to sell the profits : 

“ The thing itsoU is also of so uncettain a 
nature that its sale would bo a source of con- 
stant litigation. Tho rents and profits may 
bo sufficient only for the support of tho 
temple services, or the surplus attcr paying 
the charges may bo considerable. Jt may 
fiuctuato year by year ; and a stranger pur- 
chasing suoh a right, if legally saleable, 
would be obliged to enforce that right by an- 
nual litigation to diecovor what ho had to 
recoive. i think, therefore, that tho sale of 
such an undefined right, if right, it can be 
called, should not be allowed." 

Maepberson, J. observed in the same 
case : 

" The application to attach and soil the 
surplus profits of the sbeba, or such portion 
of the proceeds of tho dobattar lands as the 
shebait appropriates to his own use, also fails. 
For there is nothing before us to show what 
those profits are, or that tboro .are any pro- 
fits in which the judgment-debtor takes » 
beneficial interest, or to which he is person- 
ally entitled. A wholly vague and uncertain 
right, the existence of which is doubtful, and 
the extent of which, if ascertainablo, has in 
DO degree been ascertained, cannot bo sold, 
in execution of a decree.** 

In my judgment in the present case 
the surplus income the 4 annas of which 
the judgment-debtor is entitled to get! 
must necessarily fluctuate from time ta 
time. It is an uncertain amount wbicbl 
the decree-holder wants to attach. Be- 
sides as I have already observed there is 
the difficulty of attaching the future 
profits. The judgment-debtor has no 
right to the immovable property out of 
which this income is to be derived 

“(TlTiyOSj so All. 246=5 A. li. J. 1908) 

A. W. N. 101. 

(2) [1867] 7 W. R. 266. 
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Under these circumstances in my opinion 
the property, if property it can be called, 
is not saleable and not liable to attach- 
ment. 

The appeal is, therefore, allowed and 
the application for execution against this 
so-called property is dismissed with costs 
■in both Courts. The hearing fee is as- 
sessed at five gold mohurs. 

Bose, J. — I agree. 

M.n./b.K. Appeal alloiued. 
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Mukerji andMullik, JJ. 


Badal Chandra Prohel 
Appellant. 



— Plaintiff — 


Srikrishna Dey .Var;— Respondent. 


Appeal No. 1272 of 1926, Decided on 
23rd July 1928, against appellate decree 
of Sub- Judge, 3rd Court, 24-Parganas, 
D/- 29th January 1926. 

(a) Civil P. C.. S. 24 (4> — Suit filed in 
Small Cause Court transferred by mutual 
consent of parties to Sub-Judge’s Court- 
Latter trying the suit as ordinary money suit 
— Still no appeal lies from the decree passed. 

A suit for recovery of Rs. 870 on account of 
price of milk was instituted in the Court of 
8maH Causes at Sealdab, having pecuniary 
jurisdiction up to the limit of Rs. 1000. A 
suit for rent between the partiee being pend- 
ing at the time in the Third Court of the 
Munsiff at Alipur, the District Judge of 24 
Parganas, at the instance of the defendant 
and on the consent of the plaintiff, transferred 
the suit to the Court of the Munsiff to be 
tried along with the said rent suit. The 
Munsifi was invested with Small Cause Court 
powers up to Rs. 250. He registered the suit 
as an ordinary money suit and tried it as 
suoh and decreed it for Rs. 432 with interest 
and proportionate costs. 


Held : that the consent to the transfer 
readily given by both parties on the ground 
of mutual convenience as another suit between 
them was pending in that Court carried with 
it the necessary consequence which followed 
under the law itself, namely, S. 24, Sub*S. (4) 
and neither party could bo heard to complain 
that a right of appeal was taken away. 
Besides the provision of sub-S. (4) .was more or 
less a statutory recognition of the general rule 
that the incidents of a trial are to be governed 
by the law as applicable to the conditions 
which existed at the institution of the suit, 
unless these incidents have been expressly 
varied by the legislature: 31 Cal. 1057 Diss. 
/rom; A, I. B. 1923 Mad. 444, 

Law discussed.) 1“ ”57 C 2J 

. (b) Civil P. C., S. 24 (4)— Court of Small 
Causes includes Court invested with Small 
Cause powers. 

The expression ’'Court of Small Causes" in 


S. 24 sub-S. (4) includes a Court vested with 
the powers of a Court of Small Causes 
and the procedure for the trial of a suit 
transferred under that subsection is governed 
by the provisions of the Provincial Small 
Cause Courts Act and no appeal lies from the 
decision: 38 All. 425; 39 AH. 214; 40 All. 525; 
A. J. R. 1924 All. 761; A. I. B. 1923 Pat. 49; 38 
Mad. 25; 31 Bom. 314; 27 G. L. J. ASl, Poll.; 
31 Cal. 1057, Biss. from. [P 336 C 2] 

Peary Mohan Chatterjee and Bankim 
Chandra Ray for Qurudas Mukherjee — 
for Appellant. 

Sitaram Banerjee and Sathidra Nath 
Ray Ghaudhury — for Respondent. 

Judgment. — The question involved in 
this appeal relates to the trne meaning 
of Cl. (41, S. 24, Civil P. C. (Act 5 of 
1908.) 

The suit was for recovery of Rs. 870 
on account of price of milk alleged to 
have been supplied to the defendant. 
It was instituted in the Court of Small 
Causes at Sealdah which has pecuni- 
ary jurisdiction up to the limit of 
Rs 1000. A suit for rent between the 
parties being pending at the time in the 
Third Court of the Munsiff at Alipur. 
the District Judge of 24 Parganas. at the 
instance of *’the defendant and on the 
consent of the plaintiff, transferred the 
suit to the Court of the Munsiff to be 
tried along with the said rent suit. The 
Munsiff was invested with Small Cause 
Court powers up to Rs. 250. He regis- 
tered the suit as an ordinary money suit 
and tried it as such and decreed it for 
Rs. 433 with interest and proportionate 
costs. The defendant appealed from the 
decision and obtained a modification 
of the decree which had been passed by 
the trial Court, the amount of the decree 
being reduced to Rs. 127-1-0. The plain- 
tiff has then preferred this appeal. 

The contention that has been urge.! on 
behalf of the appellant is that under 
S. 24, sub-S. (4), the Munsiff should be 
deemed to have tried the suit as a Court 
of Small Causes and accordingly no ap- 
peal lay from his decision. The ques- 
tion, therefore, is one of construction of 
that subsection. 

The question is, by no means, free 
from difficulty and the authorities bear- 
ing on it are exceedingly conflicting. It 
will be convenient to deal first of all 
with a few of the earlier decisions of the 
Allahabad and the Bombay High Courts 
which introduced this conflict. 

The earliest decision of the Allahabad 
High Court is the case oiKauleshar Rai 
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V. Dost Muhammad (l). la that case a . 
-suit iasbituted in the Court of a Subordi- 
nate Judge in the exercise of his Small 
'Cause Court jurisdiction, was on the 
retirement of the officer, ordered by the 
District Judge to be dealt with by his 
successor, who was nob invested with 
Small Cause Court jurisdiction and it 
was held that the argument that as the 
•case was not transferred or withdrawn 
but only the Court had gone out of 
•existence and therefore S. 25 of the Code 
then in force (S. 24 of the present Code 
was inapplicable,) had no force and it 
was also held that no appeal lay from 
the decision of the said successor as the 
•decision was by reason of S. 25 (4), Civil 
P. C., that of a Court of Small Causes. 
In the case of Mangal Sen v. Dup 
Chand (2) a suit valued at Rs. 69 was 
ifiled as a Small Cause Court case in the 
Court of a Subordinate Judge who had 
Small Cause Court powers. The Sub- 
ordinate Judge took leave, and his suc- 
•cessor not having Small Cause Court 
powers the District Judge transferred the 
suit bo a Munsiff who had Small Cause 
Court powers up to Rs. 50 to be tried as 
a Muusiff’s Court case. The Munsiff 
•did so; and it was held, without express- 
ing any opinion as to whether the view 
of. the applicability of S. 25, Civil P. C., 
•taken in Kauleshar Bai v. Dost 
Muhammad Khan (l) was correct or not, 
that under S. 35. Provincial Small Cause 
•Courts Act 9 of 1887 the proceeding 
'before the Munsiff should be regarded 
jas a proceeding in a Small Cause Court 
suit. 

In the earlier decisions of the Bombay 
High Court a different view was taken. 
It was held by that Court that the 
Courts of Subordinate Judges invested 
with jurisdlotion of a Judge of a Small 
Cause Court under S. 28, Act 14 of 1869 
do not thereby become Courts of Small 
Causes constituted under Act 11 of 1865, 
but they merely exercise a similar juris- 
diction: Bhagvan v. Balu (3). This 
decision was followed in the case of 
Bamohandra v. Ganesh (4) in which the 
facts were these: A suit was originally 
filed in the Court of a Subordinate Judge 
invested with Small Cause Court powers 
and it was afterwards transferred by the 

1) [1883] 5 All. 274. 

2) [1891] IS All. 321=(1991) A. \V. N. 9G. 

(8) [1883] 8 Bom. 280. 

(4) [1898] 23 Bom. 382. 


District Judge under S. 25, Civil P. C of 
1882 to the Court of the Assisti\,ab Judge 
who liad no such powers. That Judge 
tried the suit and from his decision an 
appeal was preferred to the District 
Judge who reversed the Assistant Judge s 
decision. The High Court was invited 
to set aside the decision of the Disti ict 
Judge on the ground that the suit wws 
cognizable by a Court of Small Causes 
and it was filed in the Court of the Sub- 
ordinate Judge who was invested with 
the Small Cause Court powei*9, and th;it 
although it was transferred to the Coujt 
of the Assistant Judge, such transfer did 
not alter its character, and the Coum to 
which it was so transferred should be re- 
garded as a Court of Small Causes and 
from the decree of such a Court no appeal 
lay to the District Judge. This conten- 
tion was overruled, the expression 
“Courts of Small Causes” in S. 25 of the 
Code of 1882 being construed to mean 
Courts properly and strictly so called 
and not to include Courts only invested 
with the jurisdiction of Courts of Small 
Causes. 

To summarize the position disclosed 
by these earlier cases of the Allahabad 
and Bombay High Courts the following 
propositions may be noted: 

let. A case of succession is governed by 
S. 25 of the Code: Kauleshar Bat v. 
Dost Muhammad (1) but on this question 
no opinion was expressed in Ma7igal Sen 
V. Bup Chand (2). 

2nd. The expression “Court of Small 
Causes” means nob merely Courts consti- 
tuted as such by the Provincial Small 
Cause Courts Act but also Courts presided 
over by officers invested with Small 
Cause Court powers: Mangal Sen v. 
Bup Chand (2), contra, that the expies- 
sioD means only the former class of 
Courts: Bhagvan v. Balu (3); Bam- 
chndra v. Ganesh (4). 

3rd. In a suit transferred or withdrawn 
under S. 24 of the Code finality attaches 
to the decisions of the trying Court: 
Kauleshar Bai v. Dost Muhammad (l). 

With the first of these propositions or 
its negative we are nob concerned in this 
appeal, and I do not propose to discuss 
it here beyond saying that in the case of 
Dulal Chandra Deb v. Bam Narain 
Deb (5), the case of Kauleshar Bai v. 
Dost Muhammad U) and Mangal Sen v. 
Bujp Chand (2) were dissented from and 
”(5]ll904] 31 Cal. 1057. 
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it was held that when a Munsiff vested 
with the powers of a Court of Small 
Causes is transferred and is succeeded in 
office by a Muosiff not vested with such 
powers, and the Court of Small Causes 
is in consequence abolished the successor 
has jurisdiction, under ft- 35, Provincial 
Small Cause Courts Act and S. 17, Civil 
Courts Act 12 of 1887 to try in his ordi- 
nary civil jurisdiction all suits pending 
on the 6lee, whether they be suits falling 
within the ordinary civil jurisdiction 
of his predecessor or within his jurisdic- 
tion as the Court of Small Causes and 
that no order of transfer under S. 25, 
Civil P. C. is necessary to enable the 
successor to try the suits- In the same 
case, although it was not necessary for 
the decision because the case, in the opi* 
uion of the learned Judge, was governed 
by S. 35, Provincial Small Causes Court 
and not by S. 25 of the Code and the 
'learned Judge observed as regards the 
other two propositions enunciated above, 
that they were inclined to agree with 
the view talien In Iia7ncho>d7'a. v GanesJi 
a) that when an order is made under 
)>. 25, Civil P. C.. the Court which 
eventually tries the suit tries it as a 
Court of Small Causes, and that the ex- 
pression “ Court of Small Causes ” in 
S. 25 Cl. (4) of the Code means a Court 
of Small Causes constituted under the Pro- 
'vincial Small Cause Courts Act 1887 and 
‘does not include a Court vested with the 
powers of a Court of Small Causes, and 
that such a Court can try such suit in its 
ordinary civil jurisdiction with the 
t;6SuU that the decision therein would be 
open to appeal. 

The reasons which weighed with the 
learned Judges in arriving at the view 
that they took were that a contrary view 
would bo against the general practice 
Tollowedin this province, that inexperi- 
enced or junior officers may have to try 
the suit under a summary procedure 
with no right of appeal being allowed 
from his decision and that a simple 
order of transfer passed under S. 25 
would have the effect of vesting the 
officer with a jurisdiction which is en- 
tirely within the competency of the 
liooal Government to confer by an order 
duly notified in the Gazette under S. 25. 
Beneal North Western Provinces and 
Assam Civil Courts Act 12 of 1887. To 
these reasons may be added the oonsider- 
ationfl that arise upon the words used 
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in S. 7. Civil P. 0., Act 5 of 1908 and 
Ss. 2 and 35, Provincial Small Cause 
Courts Act 9 of 1837 and which were 
relied upon by the learned Judges of the- 
Bombay High Court in the case of Bam- 
chandra v. Ganesh (4) and which indi- 
cate an intention on the part of the legis- 
lature to make a distinction between- 
the two classes of Courts : see also 
Balkrishna v. Jjakshman (6) and' 
Krishna Velji v. Bhau Mansaram (7) 
These reasons have been refuted as un- 
sound in a very large number of decisions 
of the different High Courts, It has 
been said that the apprehension that 
disastrous consequences will follow is 
idle iis the subsection docs not neces- 
sarily mean that the case will be trans- 
ferred to a Court which is not a Small 
Cause Court constituted under the Act 
nor a Court invested with the jurisdic- 
tion of a Court of Small Causes, that 
although a comparison of the different 
sections of the Civil Procedure Code and 
of the Provincial Small Cause Courts 
Act shows that the two Courts are of 
two diffierent classes, yet the generic 
name *' Court of Small Causes " may 
not unreasonably be said to include both, 
and that the difficulty as to the right of 
appeal will still remain even if the 
limited meaning be given to that ex- 
pression. 

On these and other grounds which will 
be found discussed in these decisions 
it has been held in those Courts that the! 
apparent intention of the legislature i9> 
that if a Small Cause Court suit is trans-' 
ferred it should not change its nature by^ 
reason of such transfer, bat should con-' 
tinue to be tried as a Small Cause Court 
suit and subject to all the legal incidents! 
of such a suit. It is now settled inj 
Allahabad, Patna, Madras and Bombay- 
that the expression ** Court of Small! 
Causes ” in S. 24, sub-S. (4), includes » 
Court vested with the powers of a Oourtj 
of Small Causes and that the procedurej 
for the trial of a suit transferred under 
that subsection is governed by the pro-j 
visions of the Provincial Small Cause) 
Courts Act and no appeal lies from thd 
decision : Chhotcy Lai v. Lakhtnil 
Ghand (8), Sukka v, Baphunath Pat (9). 

i 6) [18793 3 Bom. 219. 

7 , [1893] 18 Bom. 61. 

8) [1916] 33 All. 425=34 I. 0. 113—1* 
A. L. J. .549. 

(9) [1317J 39 All. 214=a3T I. 0. 809=1^ 
A. L. J. 69. 
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Chaturi Singh v. Mt. Mamia (10), Megi 
Mai V. Hira Lai (11), Bhagw^n Das v. 
Keshwar Lai (12), Sankararama, v. 
Padmanabha (13) aud Narayan v. 
Bhaga (14). 

The Ojilcutta Hi^h Court ia the case 
of Madhusudan Gopo v. Behari Lai 
Gope (L5) dissented from the view ex- 
pressed in Daial Chandra Dob v. Ram 
Narain Dob regards the limited 

meaning that the latter decision was 
inclined to attribute to the expression 

Courts of Small Causes ” as used in 
S. 24, sub-S. 14). Civil P. C., aud follow- 
ing the consensus of authorities of the 
other High Courts at the present moment 
held that the expression includes both 
classes of Courts. The learned Judges 
said, however : 

What prociduro tho MansiS should havo 
adopted and what daality attaches to his 
decision it is Dot necessary for tho purposes of 
this rule to determine.*’ 

This reservation, however, is immate- 
rial because the provisions of the Pro- 
vincial SmviU Cause Courts Act, Ss. 27 
and 32 make the decree or order passed 
by such a Court final. Besides the value 
of the observations made in tho case of 
Dalai V. Ram Narain (6) has also been 
•oonsiderably diminished by tho decision 
in the ctse of /lifes/iai/ Kumar Shaha v. 
Ilira Lai Dosad {\.Q) in which it has 
been held that '* Court of Small Causes 
includes a Court vested with the powers 
of a Court of Small Causes. 

Having given the question all the con- 
sideration that it deserves wo have come 
to the conclusion that the observations 
of the learnoi Julges in tho case of 
Dulal v. Ram Narain (5) aro nob sound, 
and that the view that has been taken in 
the later decision of this Court referred 
•to above and also the view that is cur- 
rent in the other High Courts is correct, 
lb may be stated here that the respon- 
deat gains little even if tne limited 
'meaning which Dulal v. Ram Narain 
(5) stands for is given to sub-S. (4) of 
S. 24, Civil P. O., because here the trans- 
fer was from a Provincial Small Cause 
Court. The real solution of the difficulty 

(10) [1918] 40 All. 525—16 I. C. S93— 1C 
A. L. J. 548. 

fll) A. I. R. 1924 All. 761. 

(12) A, I. R. 1923 Pat. 49=1 Pat. C9C. 

(18) L1912] 38 Mad. 2^=23 M. L. J. 373=17 
I. O. 4a5={l9l2) M. W. N. 1086. 

(14) [I907j 31 Bora. 814=9 Bom. L. R. 397. 

<15) [1918) 27 O. lu J. 461=44 1. O. 881. 

416) [1908J 35 Cal. 677=7 0. Ij. J. 407. 


lies in a proper exorcise of the powers of 
transfer given by S. 24 of the Code.. 
The section speaks of a transfer to u 
Court “ competent to try or dispose of ’ 
tho suit. In tho present case tho defend- 
ant moved for transfer and on tho plain- 
tiff consenting tho case was transferred 
to the third Court of tho Munsitf of 
Alipur, who had pecuniary jurisdiction 
to try tbe suit, bub was not vested with 
Small Cause Court powers up to the 
requisite amount. Par from taking any 
objection as regards tbe competency of 
the tribunal to which the suit was to be 
transferred, the parties by consent got 
the suit transferred to this particular 
Court. To a case of this character it 
may well be said that the Munsiff as-, 
sumed jurisdiction under an agreement' 
between tho parties. The lasv in cases 
of this kind has, in our opinion, been 
correotly stated in these, words, in the 
case of Sankaranarayana Pillai v. 
Ramasxoamiah Pillai (17) : 

** If parties agree to a Court prooeediog 
without jurisdiction extra cursum curiae, 
i. 0 ., beyond the ordinary powers of a Court, 
the parties cannot thoroaftor appeal from tho 
deoisioQ of tho Court. But wbero the Court 
has jurisdiction over a cause, mere agreement 
betwoou tho parties that tho Court may dooide 
the causo disregarding rules of procedure and 
ovidoace without giving up a right of appeal 
expressly or by necessary implioation, doo'^ 
not deprive the parties of their right c'. 
appeal.” 

Here tho consent to the transfer, tc 
this Court which evidently was readily 
given by both parties on the ground of 
mutual convenience as another suit be- 
tween them was pending in that Court 
carried with it the necessary consequence 
which followed under the law itself 
namely S. 24, sub-S. (4), Civil P. C., and 
neither party can be heard to complain 
that a right of appeal was taken away. 
Besides the provision of that subsection 
is more or less a statutory recognition of 
tho general rule that tbe incidents of a 
trial are to be governed by the law as 
applicable to the conditions which ex- 
isted at the institution of the suit, unless 
these incidents have been expressly 
varied by the legislature. 

We aro accordingly of opinion that no 
appeal lay from the decision of the trial 
Court. We, therefore, allow the appeifl 
and reversing the decree passed by the 
Subordinate Judge, restore that of tbe 

(17) A. I. R. 19a3 Mad. 444=47 Mad. 39. 



358 Calcutta Manindra Chandra v. Lalmohun (Rabkin, C. J.) 1929 


Munsiff, but we do not propose to make 
any order for costs either in this Court 
OL in the Court of appeal below. 

R K. Appeal alloived. 
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Rankin, C. J., and Buckland, J. 

Manindra Chandra Nandy — Appel* 
Ixat. 


V. 

Lalmohun Roy and others — Respon- 
dents. 

Appeal No. 109 of 1927, Decided on 8th 
J ».uuary 1929, against original decree of 
Pearson, J. D/- 9th August 1927, in Ori- 
ginal Suit No. 2111 of 1924. 

^a) Letters Patent (Calcutta), Cl. 12 — 
High Court in 1908 had authority and juris* 
diction as granted by Letters Patent. 

The jurisdiction of the High Court as it 
'»!:>od in 1908 when the Civil Procedure Code 
wi« republished depended upon S. 0, High 
Ojuct.’i Act of 18G1. It was to have such power 
Slid authority as Her Majesty mav by Letters 
PUent grant and direct.CP 361 C 2 ; P 302 C IJ 

4^ (b) Letters Patent (Calcutta), Cl. 12— 
Construction put by all High Courts enun- 
ciated. 

The construction of Cl. 12 upon which all 
th>5 High Courts are agreed is that as regards 
suits for land the High Court can take oogni- 
saaoe if the land is situate wholly within the 
local limits or where the land is situate in 
pact only within such limits if leave has been 
first obtained ; and that as regards suits other 
than those foe land the High Court has juris* 
diction if the cause of action has arisen in 
part only within the limits if the leave of the 
Court shall have been first obtained or if the 
defendant dwells or carries on business or per* 
soaallv works for gain within these limits, 

[P 362 C 1] 

(c) Letters Patent (Calcutta), CL 12 — Cl. 
12- is not overridden by Civil P. C., S. 21. 

Although the legislature had power in 1908 
to override the Letters Patent the legislature 
has not by introducing S. 21, Civil P. 0., over- 
ridden the provisions of Cl» 12. [P 364 O 1] 

4e (d) Letters Patent (Calcutta), Cl. 12— 
No leave obtained as to property out of 
jurisdiction — Objection as to jurisdiction 
can be taken for first time at appellate stage 
—High Court bas no jurisdiction as to such 
property— Civil P, C., S. 21. 

A suit for land part of which only was situ- 
atis within the ordinary original civil jutisdic* 
tion of the High Court and the other part was 
situate in the mofussil was brought on the 
Original Side without leave being obtained as 
under 01. 12. 

Beld : that as regards all properties outside 
the original jurisdiction of the High Court the 
suit was without jurisdiction and that effect 
must be given as to the objection about juris* 


diotion though taken in the appellate Court- 
for the first time. fP 364 0 1, 2J 

4c (e) Provincial Insolvency Act (1920)^ 
S. 38 — All creditors not signing — No insol* 
vency proceedings started — Debtor taking: 
advantage of the deed — Composition is- 
valid. 

A composition deed of trust was executed for 
the benefit of the creditors but was signed by 
the debtors and trustees only. One or two- 
days prior to the deed an agreement for com- 
position was entered into between the trustees* 
and some of the creditors. All the creditors- 
had not signed the agreement but they had 
also not started'insolvenoy proceedings against 
the debtors. The composition deed was acted 
upon by the debtors. 

Held : that the deed was' perfectly a goodi 
deed of trust, CP-365 C 1, 2] 

(f) Letters Patent (Calcutta), Cl. 12 — 
Land, subject of suit, swept away subse- 
quently by prior encumbrancers — Suit still 
contiuues to be one for land. 

A suit by trustees under a composition deed> 
regarding certain properties within the ori* 
ginal jurisdiction of Calcutta High Court does* 
not cease to be a suit for land merely becausc- 
the properties have been entirely swept away 
by prior encumbrancers. [P 365 O 2 ; P 366 C 1] 

B. C. Milter, S. C. Bose and P. N. Sen 
— for Appellant. 

N, N. Sircar and B. E. Ghose — for 
Respondents. 

Rankin, C. J.— This was a suit by the- 
trnstees of a deed of arrangement for the; 
benefit of the creditors which was exe- 
cuted by defendants 1 and 2 on 1st April 
1921 and in connexion with which an. 
agreement was executed one or two days- 
before between certain creditors and the* 
trustees. The proceedings began by way 
of originating summons taken out by the 
trustees of the deed against the debtors 
only. That originating summons was 
taken out in July 1924. By an order 
made in the matter, on 18th December 
19^4 the plaint presented together with 
the originating summons under the rules 
of the High Court as they stood before 
1926 was -directed to be treated as a 
plaint in the ordinary- sense. When that 
action came on for disposal it was ordered 
on 9th July 1925 that it be adjourned to 
enable the plaintiff to implead various 
mortgagees. Under this order the plain- 
tiff impleaded first of all certain persons 
who had mortgages upon the properties 
comprised in the deed of arrangemeqt 
which were prior to the title granted to 
the trustees by the deed' of arrangement. 
In addition to such mortgagees the pre- 
sent appellant, the Maharaja of Cossim- 
bazar, who is a relative of i the debtors 
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was impleaded as a defendant by reason 
that on 10th December 1923 the debtors 
had executed in his favour a mortgage by 
which they purported to assign to him 
the properties which they had previously 
assigned to the trustees for creditors by 
the deed of 1st April 1921. The case was 
tried before my learned brother Pearson, 
J,, and this is an appeal from his decree. 

It appears that it was contended before 
the learned Judge, first, that the con- 
veyance of the properties effected by the 
de^ of trust of 1st April 1921 was in- 
valid. In support of this contention 
various reasons were assigned. It was 
contended that the conveyance was frau- 
dulent. It was contended that it was 
intended to be a conveyance for the bene- 
fit of certain creditors who had executed 
tbe agreement, and that some of these 
creditors nob having executed or assented 
the conveyance never took effect. It was 
contended farther that by reason of the 
fact of certain creditors having sued or 
threatened to sue the debtors or in one 
case having taken payment contrary to 
the terms of the deed from the debtors 
the deed of trust was null and void. 

The Maharaja — the present appellant — 
had a further contention which he sub- 
mitted to the learned Judge. He said 
that at the time when the deed of trust 
was executed the trustees had not only 
permitted the debtors to remain in pos- 
session of the properties bub had failed to 
take the precaution to get possession of 
the title-deeds. The question refers to 
properties not within the original juris- 
diction of the High Court. It was said 
that the debtors never disclosed to the 
Maharaja the existence of the deed of 
trust for the benefit of creditors, that 
the Maharaja had no notice whatever 
of that deed, that he took on the faith of 
the fact that the debtors were in posses- 
sion not only of the properties bub of the 
title-deeds and that, therefore, in any 
case his claim under the mortgage could 
not be postponed in favour of the trustees 
under the deed of arrangement. 

The facts of the case are reasonably 
clear. The debtors had various zamin- 
dary properties, cartaifi Calcutta houses 
which had been mortgaged and certain 
businesses aod prior to the time when the 
deed of arrangement was entered into 
they were financially embarrassed. They 
have indeed from time to time and in cir- 
cumstances of urgency been borrowing 


money from their relative — the Maha- 
raja. It would appear that they had 
borrowed in January 1921 over half a lac 
of rupees and it is clear enough that the 
circumstance of their erabarrassmont did 
come to the notice of the Maharaja. They 
held a meeting in March 1921 of their 
creditors. The deed of Ist April 1921 
purports to be a conveyance to the trus- 
tees of all the properties comprised in the 
deed and there were elaborate provisions 
contained in that deed as to the terms 
upon which these debtors were assigning 
their properties for the benefit of the 
creditors. 

The scheme of the deed of arrangement 
was that the creditors would give nine 
months’ time to the debtors for payment 
of the debts, that the debtors were to 
keep up the necessary payments on the 
properties in the meantime and receive 
and realize the rents and profits, that if 
at the end of that time the debts were 
not discharged the creditors would be at 
liberty to take possession and realize 
their security, and that when the credi- 
tors had realized their security the debt- 
ors were to be liable to pay the whole of 
the balance. The deed provided that 
this wa.s to be done within one month 
after the completion of the sale by thp 
trustees. 

It does not appear that the property 
comprised in the deed was the whole of 
the debtor's property, nor does it appear 
that the amount left out was insignifi- 
cant. It was, if not large, at all events 
substantial. It does not appear either 
that all the creditors were originally in- 
tended to be parties to this arrangement. 
The appellant Maharaja was one of the 
creditors who were not mentioned and 
there appear to have been other creditors 
who were left out. The agreement which 
was executed by many of the creditors 
mentioned though not by all of them was 
an agreement whereby the creditors on 
their part agreed with the trustees that 
a proper deed of arrangement should be 
entered into. 

That was a scheme which was accepted 
by many creditors. There can bo no 
doubt at all that it was made known to 
and assented to by many of the persons 
who were intended to be beneficiaries of 
the deed. Not only so. but it appears 
that the debtors did get first of all the 
nine months which they were stipulating 
for. Not only is that the. case, but the 
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debtors proceeded at their own hand to 
make contracts for the sale of their pro- 
perties and tliey carried out those con- 
tracts by executing conveyances, the 
trustees knowing that they were engaged 
in so doing and the trustees afterwards 
curing the defect in their title by exe- 
cuting a release of the rights of the trus- 
tees and so getting the obstacle to title 
created by the deed of arrangement cleared 
away. Tlio nine months were extended 
from time to time by the trustees. It 

wa. 3 extended first of all to the end of the 

year 1922, and then again by further ex- 
tension at tho request of the debtors con- 
tained in tho correspondence exhibited it 
was extended to the end of the year 

i923. 

It was wiiea this last extension was 
about to come to an end that on 10th De- 
cember 1923 the debtors purported to con- 
vey all the properties all over again to the 
Maharaja. The Maharaja’s mortgage, like 
the deed of arrangement, comprised some 
three Calcutta properties and a great 
many mofussil properties. The three 
Calcutta properties were at all material 
times in this position that they were 
mortgaged to prior encumbrancers and in 
December 1923 when the Maharaja’s 
mortgage was executed the debtors were 
not in possession of those properties at 

all, still less of the title-deeds. Those pro- 
perties were in possession of the receiver 
in mortgage suits to enforce the prior 
encumbrances. In the end those mort- 
gage suits succeeded and the properties 
were sold and the claim of the mortgagees 
exceeded the amount that was pi’ovided 
by the security. It is not in evidence 
but it was stated by Sir Benode Mitter 
at the Bar and not denied by the Advocate- 
General on behalf of the trustees that a 
personal judgment in favour of the mort- 
gagees and against the debtors had been 
•passed in the mortgage suit. All that 
the Advocate-General says upon that point 
is that the accounts of the receiver have 
not been finally adjusted and that there 
may be some room for dispute about small 
earns of money in respect of these. 

At the time when the Maharaja took 
his mortgage, so far as the Calcutta pro- 
perties are concerned there is no case to 
be made to the effect that he was misled 
or put off his guard by reason of the fact 
that he fonnd the mortgagors in posses- 
sion of the land or in possession of the 
title-deeds. The mortgage to the Maha- 
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raja is of this character ; — It appears tliat 
having lent, as I have already stated, a sub- 
stantial sura of money to the debtors be- 
fore they had entered into the deed of 1st 
April 1921 the Maharaja throughout 1921 
in April June, July, September and Octo- 
ber was making advances to the debtors of 
substantial if not very large amounts. In 
November 1921 he claims to have lent no 
less than Rs. 6y,000 more. In 1922 in 
the month of September he claims to have 
lent them Rs. 20,000 On 2Bth February 
1923 he claims to have lent them no less 
than Rs 2,30,000 and he says, though 
there is nothing in support of this save 
his own evidence, that it was on that 
occasion that he asked for a mortgage and 
was promised that a mortgage would be 
given. The mortg.ige, in fact, was not 
given till 10th December of that year and 
that mortgage purports to convey all 
these properties without discriminating 
in any way as to which of these properties 
were unencumbered and which of these 
properties were already encumbered. 

The learned Judge has dealt with both 
the branches of the case. He has found 
that the deed of arrangement of April 
1921 is a good and valid deed. On the 
question whether the Maharnja has proved 
that in the case of the mofussil properties 
he was misled or put off bis guard by 
negligence of the trustees in not getting 
possession of tho title-deeds, whether he 
has proved that in fact in December 1923 
the debtors were allowed to retain the 
title-deeds, whether he made satisfactory 
enquiries so as to explain this oirenm- 
stance that this registered deed affecting 
the Calcutta and mofussil properties 
which was executed by his own relatives 
never came to his notice, on these points 
the learned Judge has found in favour of 
the trustees of the deed. He has not been 
satisfied with the evidence of the Maha- 
raja so as to postpone these trustees of 
the deed to the Maharaja's mortgage. 

There are several questions of jurisdic- 
tion which were raised in one form or 
another before the learned Judge at the 
trial. So far as regards those questions 
which were raised the learned Judge has 
rejected the objection that he had no 
jurisdiction and, in my opinion, there is 
nothing to be said against his ruling upon 
those points. 

In this appeal brought by the Maharaja 
the first point taken is a point of jnris- 
diction which was noi presented to the 
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beamed Judge at all aud that is the point 
that this is a suit for land part only oC 
which is within the jurisdicbion of this 
High Court on its Original Side, and that 
no leave has bean obtained under 01. 12, 
Letters Patent, so as to give this Court 
jurisdiction in respect of any of the 
niofussil properties. It is not useful now 
to recite the history of the cut^^brous 
•arrangement by which originating sum> 
mouses on the Original Side were until 
-lately required to be presented accom- 
.panied by a docnment called a plaint and 
in the form of a plaint. It would appear 
that this requirement was due to the fact 
that the opening words of S. 129, Civil 
P« C- were nota'iverted to. However that 
may be, under the Rules as they stood at 
the time with which we are concerned a 
parson who took out an originating sum- 
mons had to present with it not an affida- 
vit merely but a document in the-form of 
a plaint. This document was not really a 
plaint and was never treated in the same 
way as a plaint in the ordinary sense was 
treated. Orders as to leave under Cl. 12 
were not made in respect of such plaints, 
at all events with the same certainty and 
uniformity as in the case of plaints ordi- 
narily so called. 

When, therefore, the learnol Judge 
'Came to the conclusion that the trus- 
tees of the deed ODuld not tight out 
their battle with these debtors by ori- 
ginating summons and made an order 
that this document should be treated as 
a proper plaint it escipeJ his observation 
and the observation of all the parties that 
leave under Cl. 12 had not been en lorsed 
upon this document and that there might 
be a, difficulty in granting the leave at a 
stage of the case which might be said no 
longer to be the commencement. The 
position, however, is that this suit is 
us as upon a plaint, no leave hav- 
ing been granted under Cl. 12, Letters 
Patent. Accordingly Sir Benode Mitter 
for the Maharaja contends that as regards 
all the properties save the three proper- 
ties within the limits of the oi*dinary ori- 
ginal civil jurisdicbion of the High Court 
the suit is incompetent and must be held 
to be without jurisdiction. To my mind 
there is no answer to this contention save 
one, namely, the answer made by the 
Advocate- General on behalf of the trus- 
tees that S. 21, Civil P. 0. cures that 
defect for the purposes of this appeal ; 
and I proceed to consider whether. S. 21 
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of the Code does apply so as to ontitlo 
this Court on appeal from the original 
jurisdiction to say that the suit should 
not be dismissed in so far as thero was no 
jurisdiction in the learned Judge to enter- 
tain 'it. This question t find to be 
troublesome. It is dealt with by tlio 
Code in Ss. 117 and 120. Section 117 is 
a broad general provision to say that the 
provisions of the Code shall apply to the 
High Courts and it is quite clear that 
that largo tracts of the Code do apply to 
the High Courts both in their appellate 
and in their original jurisdiction. S. 120 
is a very limited exception. 

“ The following provisions shall not apply 
to tho High Oouri in tha eicerciso of its origi- 
nal civil jurisdiction, uamoly, Ss. 10, 17 

and 20. ” 

When wo are considering wliothor 
S. 21 applies to the High Court in the 
exercise of its original civil jurisdiction 
the argument is niturally pressed before 
us that if Ss. 16, 17 and 20 are expressly 
excepted from a bundle of provisions deal- 
ing with the place of suing it is hard to 
resist the conclusion that S 21 is not 
excepted from application to the Original 
Side. On the other hand, it must bo con- 
ceded that as against this principle there 
is another principle attracted — a principle 
of very plain strength, namely, that if 
S. 16 is not to he ao plied, (or example, to 
the Originil Si ie, any other section 
which appears to be incidental or ancil- 
lary thereto or to oo a further working 
out of what is laid «lown by S. 16 can 
hardly be intended to he applioible. It 
might bo as well bo examine this matter 
with some attention to the function of 
the Code in Ss 16 to 25 inclusive. 

I will premise that the jurisdiction of the 
High Court as it stool in L90d when this 
Code was republished depended upon; 
S. 9, High Court Act of IB6L. That wasj 
an Act of the Imperial Cjegislature and it 
is said that : 

“ Each of the High Courts to bo ostablishod 
under this Aot shall h^kve and oxoroiso all. 
suoh Civil, Critninal, Almiralty, T jst.amoii-’ 
tary. Intestate, ani Mitcinioai vl .Tii''is(iiction, 
original and ^ppallato, and all suoh powers! 
and authority for, and in rolvtion to, tho ad- 
ministration of jnstioo in tho Presidency for, 
which it is esbabliftbeh as Her Mkjesty niay,^ 
by sneh Letters Patent as aforesaid, grant andi 
direct, subject, however, to suoh directions 
and limitations as to the exercise of original, 
civil and criminal jurisdiction bevond tho 
limits of the Presidency towns as may bo pres- 
oribod thoroby.” 
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It was to hive such piwer and au- 
thority as Her Mijesty luiy hy Letters 
Patent grant and direct. 

Now. the Letters Patent as it stood in 
1908 contained a direction in Cl, 12. 
Cl. 12 is a clause which if it was to be 
construed for the first time according to 
its grammatical construction and in strict 
accordance with its wording might per- 
haps have to be given a somewhat differ- 
ent meaning to that which is well settled 
now in all the High Courts in India The 
effect of the construction upon which all 
the High Courts are agreed is that as 
regards suits for land the High Court can 
take coguizauce if the land is situate 
wholly within the local limits or where 
the land is situate in part only within 
such limits if leave has been first ob- 
tained ; and that as regards suits other 
than those for land the High Court has 
jurisdiction if the cause of action has 
arisen wholly within the limits or where 
the cause of action has arisen in part only 
within the limits if the leave of the Court 
sh lU have been first obtained or if the 
defendant dwells or carries on business 
or personally works for gain within tli,ese 
limits. The Letters Patent as they stood 
in 1908 contained a Cl. 44 which has 
since been amended by the Letters Patent 
of 1919. The clause that then stood was : 

** All the provisions of these our Letters 
Patent are subiect to the legislative powers of 
the Governor-General in Council.'* 

Now, that being the position of affairs 
as regards the Original Side, when the 
legislature in 1908 came to amend and 
re-edit the Code of Civil Procedure, what 
was tlie legislature intending to do by 
the clauses that are now under consideiu- 
tion ? It is necessary to remember that 
in different provinces of India there are 
different arrangements as regards Courts 
subordinate to the District Court. In 
this province the lowest grade is that of 
the Munsiff. In other provinces the 
lowest grade of judicial officers is that of 
Subordinate, -Tudgos Taking this pro- 
vince by way merely of example and 
referring to the Act of 1882, the Assam 
and Bengal Civil Courts Act, one finds . 
that in legislation applicable to each 
individual province it has already been 
laid down what Courts are to exist for the 
purposes of civil work. It has already 
been laid down that the Local Govern- 
raent is by notification to assign certain 
territorial jurisdiction to each of those 
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Courts. It his already been laid down, 
that certain grades of officers are bo liavo 
certain pecuniary limits bo their jurisdic- 
tion and in some cises the pecuniary 
limit to an officer’s jurisdiction may bo* 
entirely personal to himself. When, 
therefore, the legislature in 1908 cam© 
to make the provisions we are now con- 
sideriog, it has to face first of all thO' 
High Court with a jurisdiction whioli 
was defined by the Letters Patent. It 
had to face also an agreement different 
in different provinces by which various 
kinds of judicial officers under the Dis- 
trict Courts were exercising under differ- 
ent limits and under different arrange- 
ments various civil powers. In these- 
circumstances I propose to go through 
these particular sections one by one to 
see whether any light is thrown upon th©^ 
question whether S. 21 applie.s in a case- 
like the present. 

The first section is S. 15 This is the 
opening section under the holding Place 
of Suing” and it is to the effect that every 
suit shall be instituted in the Court of 
the lowest grade competent to try it. In 
view of what I have said as to the differ- 
ent arrangement of Courts subordinate te 
the District Courts in different provinces 
it seems reasonably clear that that pro- 
vision is necessary to enable the subse- 
quent sections to take effect all over 
British India so as to point out a single 
Court which is the proper Court for each 
individual case- The District Judge and 
the Subordinate Judge and the Munsiff 
may all have the same territorial jurisdic- 
tion theoretically, but this is to say as 
between which of them in a particular 
case the proper place of suing is to he. 

I ask myself — does that apply to the High 
Court in its original jurisdiction because 
S. 15 is not one of the sections mentioned 
in S. 120? It seems to me reasonably* 
clear that it does not. The High Court 
has no jurisdiction in a case of a Small 
Cause Court type under Rs. 100 ; bub the 
Presidency Small Cause Court to which 
by the way S. 15 is nob applicable at all 
has concurrent jurisdiction up to a certain 
point with the High Court, ani there is 
a special provision in the Presidency 
Small Cause Courts Act a? to what is to 
happen if a parson brings a suit in this 
Court above Rs. 100 which might have 
beau brought in the Small Causa Court. 
It cannot -be said that S. 15 has any ap- 
plication in practice or- in substance to 
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the original jurisdiction of the High 
Court. I do not here pause to enquire 
into the position of the City Civil Court 
in Madras or matters of that kind. In 
substance it does not seem to me that it 
would be a valid argument to say that 
because S. 15 is not mentioned in S. 120 
therefore it must have some application 
to the original jurisdiction. 

The next section is S. 16 which is not, 
by the terms of S. 120, to be applied to 
High Court. The reason of that excep- 
tion as also of Ss. 17 and 20 is perfectly 
plain. It is that but for the exception 
it might be well contended that Cl. 12, 
Letters Patent had been overridden alto- 
gether and that the jurisdiction of the 
High Court was to be found by reference 
to Cls. 16, 17 and 20. S. 16 is not quite 
the same though it is not very different 
from the arrangement to be found in the 
Letters Patent. It has been said in at 
least one case that the words ‘*Suit for 
land” mean the same thing as Cls. (a) to 
(0 in S. 16 ; but that it strikes me as a 
little hazardous. Broadly speaking the 
difference is that in the case of suits for 
land where a part of the land is outside 
the jurisdiction leave is required under 
the Letters Patent and it is not required 
under S. 17 of the Code. 

I come now to S. 18 and that applies 
where it is uncertain whether- the land 
in suit is within the jurisdiction of one 
Court or another. The Court in which 
the suit is brought may record a state- 
ment of this uncertainty and thereupon 
Ijroceed with the case and that section in 
its last clause contains a provision not 
unlike the provision afterwards repeated 
in S. 21. It is very important, therefore, 
to make up one’s mind whether it can be 
said that S. 18 applies to the High Court 
in its original jurisdiction. As to that 
it seems to me that prima facie the 
words : 

“ where it is alleged to be uncertain within 
the local limits of the jurisdiction of which 
of two or more Courts any immovable pco- 
percy is situate.” 

must be read as having reference to the 
words in S. 16 : 

** :«hall be instituted in the Court within the 
local limits of whose jurisdiction the property 
is situate,” 

.^ud if I look at the substance of 
the matter it appears to me to be 
this that as it is the function of S. 16 
in view of the various local Acts such 
as tlm /\3s.im and Bengal Civil Courts 


Act to lay down Rule so as to dis- 
tribute amoung the provincial Courts 
the business which is likely to arise in 
respect of immovable properties. S. IB 
must be intended to meet cases of dubio- 
sity in the application of that distribu* 
tion and that it is prima facie wrong to 
suppose that S. 13 which in a way gives 
jurisdiction to a Court can operate out- 
side the scope which the legislature has 
given to itself in S..16. If one is dis- 
tributing jurisdiction among certain sets 
of Courts upon certain ' principles it is 
easy to say first of all that the substan- 
tive principles are to be such and such 
and with reference to the same subject 
matter it is legitimate to go on to say 
that in cases of uncertainty the jurisdic- 
tion which is now being given shall in- 
clude a ceitain special jurisdiction for 
the avoidance of unnecessary litigation ; 
but it is a very different matter to read 
such a section as S. 18 as giving in effect 
a further jurisdiction to a Court like the- 
original side of the High Court with re- 
ference to which wo know that the prin- 
ciples governing jurisdiction are not in- 
tended to be affected by this part of the- 
Act. It is possible that one reason why 
S. IB is not mentioned in B 120 is this 
that S. IB like S. 10 is dealing nob witli 
any one Court but with cases of two' 
Courts. S IS like S. 19 would certainly 
apply if one assumed it to be possible 
that a small area of land came into ques- 
tion as to which it was uncertain whe- 
ther it was within or without the Mar- 
liatta ditch, and if the suit were brought 
in a mofussil Court bordering upon the 
original jurisdiction limits; but these 
two sections deal with two or more Courts 
and ilpmay bo that had the legislature 
added Ss. 13 and 19 to tho three sections 
which are mentioned in S. 120 doubt or 
difficulty would have been raised as to 
whetl^er the neighbouring mofussil Court 
could act in such a case on the principles 
laid down by the sections. That is a 
possible reason why they have not been 
mentioned. 

.Vs regards S. 19 which deals with 
compensation for wrongs it matters noth- 
ing whether it is made applicable or nob 
made applicable to the original jurisdic- 
tion because the principle therein laid 
down is well within the principles re- 
cognized by Cl. 12 of the Letters Patent. 

Section 20 again is expressly excluded 
from being applied to High Courts. 
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Then we come to the section in ques- 
tion that 

"No objoction as to tha placo of suing shall 
be allowed by any appellate or revisional 
■Court” 

unless certain conditions apply. There 
again, it appears to me that it is one 
thing to say as regards Courts among 
which you are distributing jurisdiction 
that not only shall they have what may 
be called their proper or substantial juris- 
diction but that in some cases of doubt 
or oversight or mistake they shall have a 
special or anomalous jurisdiction for the 
sake of avoidance of litigation, and it is 
a very different matter to say that by a 
• clause placed as this is in the middle of 
clauses which are not intended to alter 
the Letters Patent of this Court, even 
though the right of appeal is granted by 
the Letters Patent in addition to the Code, 
is in effect to exorcise jurisdiction which 
is not warranted by the Letters Patent. 
It appears to mo that although the legis- 
lature had power in 1908 to override the 
Letters Patent the legislature is not 
likely to have intended so to do in the 
manner which is now contended for. 

To continue with this bundle of sec- 
tions, Ss. 22 and 23 do not seem to take 
effect upon the original jurisdiction be- 
cause S. 23 in pointing out the Courts 
that are to exercise the powers given by 
S. 22 speaks of Courts subordinate to 
other Courts and the High Court on the . 
Original Side does not seem to be brought 
effectively within 3. 23. 

Section 24 throws no light upon the 
matter as it is a case where certain powers 
are expressly conferred upon the High 
Court and clearly upon the High Court 
in its ori/.inal jurisdiction, nor is any 
further light thrown upon the matter by 
S. 26. I ought to say tha.b I reject alto- 
gether, as having no force at all, the argu- 
ment that because the words ‘ revisional 
Court*' are mentioned along with the 
words “appellate Court” in S. 21 this 
shows that the section does not apply to 
the Original Side. It is nobody’s con- 
tention that the section applies only to 
the Original Side and it is, in my judg- 
ment, a point that is altogether bad. 

1 For these reasons it appears to me that 
*it would be unsafe and wrong to hold that 
'S. 21 ought to be appliel to the present 
case and I accept the argument of Sir 
■ Beuode Mitter to the effect that as regards 
lall properties outside the original juris- 
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diction of the High Court this suit was 
without jurisdiction, and that we must^ 
give effect to that extent, at all events, 
to the objection though it is taken in; 
this Court for the first time. 

In these circumstances, the question 
arises as to the case before us so far as 
it is within the power of the Court under 
Cl, 12 of the Letters Patent. Tho Ad- 
vocate-General on behalf of the plaintiff 
asks us to grant a declaration such as is 
asked for by the plaintiff in respect of 
the three Calcutta properties which at 
the time of the suit still belonged to 
the trustees and which subsequent to 
the suit have been sold by the prior 
encumbrancers in satisfaction of the 
prior encumbrances. So far as this 
question is concerned it is no way neces- 
sary to embark upon a discussion of what 
I have called the second branch of tliis 
case upon the merits. There is no ques- 
tion here of the debtors at the time of 
the Maharaja’s mortgage having boon in 
possession of the title-deeds or indeed in 
possession of the properties and the one 
question which arises on the merits as 
regards the Calcutta properties is the 
question whether or not the trust deed of 
1st April 1921, is a good and valid docu- 
ment. If it be a good and valid docu- 
ment, then the question arises whether 
now in view of the fact that the whole 
importance of this question as regards 
the Calcutta properties has really been 
terminated by the properties being swept 
away by prior encumbrancers it is proper 
to make any declaration solely as regards 
them. 

On the first question whether tho deeil 
of Ist April 1921 was a good and valid 
document I have the greatest difficulty 
in taking the case of the debtors or of tho 
Maharaja with any seriousness. The 
debtors appear to me (in particular if it 
be true as the Maharaja says that he 
took his mortgage in December 192*3 
without any notice of the document of 
April 1921) to be rascally and absunl 
people who owe it to their good fortune 
or to their relative’s weakness that they 
are not being made the subject matter 
of some enquiry by a criminal Court. 
Let us recall how the matter stands. 
There was a conveyance in trust to those 
trustees on behalf of the creditors in 
April 1921. The debtors got their nine 
manths’ time. They got another yea^* ^ 
time. They got a third'- year's time 
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asking for ife by letters to the trustees. 
They were permitted to sell with their 
own hands and the trustees came in 
afterwards and made good their title. 
The trustees knew that the debtors were 
endeavouring to dispose of their proper- 
ties and they were allowing them to do 
so. Then without any question being 
raised upon the subject they gave a 
mortgage to their relative in December 
1923 not for any further advances but 
for advances which they had been getting 
from him in the meantime and there is 
not a scrap of paper to show that in 
February 1923 when they borrowed over 
two lacs they promised to give him any 
mortgage at all Let us ask first of all, 
is it contended in this case to this day 
that the deed of trust of April 1921 was 
fraudulent in the sense of S 53, T. P. 
Act ? I do not think that has been men- 
tioned before this Court. But in any 
case it would be an astravagant sugges- 
tion and it would be further extravagant 
to pretend that the creditors who were 
the real beneficiaries under that deed 
were themselves, taking with notice of 
its fraudulent character. That con- 
sideration may be put on one side. 1 
understand again that if a man makes a 
deed for the benefit of creditors and com- 
municates it to nobody or communicates 
it only to the trustee and no creditor 
oitlier gets to know of it or to assent to 
it or to act upon it, the deed is a mere 
mandate and may be revoked. I under- 
stand again that it may be possible to 
execute a deed of arrangement for the 
benefit of creditors, to communicate it 
to the trustee and to make it a term 
that unless all or certain creditors assent 
the deed is to be of no force or effect, 
ff all do not assent such a person may no 
doubt if he acts timely and promptly 
and fairly revoke and say that the con- 
dition upon ^hioh he was willing to 
execute the deed has not been fulfilled. 
That is not snggested. In this case 
,the debtors themselves acted upon the 
deed, sold the properties with the assent 
bf the trustees and paid money over to 
the trustees for distribution to the bene- 
ficiaries of the deed. 

It is merely talking nonsense to sug- 
gest -that because some creditors men- 
tioned in the agreement of March 1921 
(ailed to sign or because a particular 
creditor having signed failed to keep his 
bargain these debtors could in law treat 


this document as of no effect. It does 
not occur to mo as a roisonable supposi-; 
tion that when those debtors executed 
the mortgage of 10th December 1923' 
thpy wore either honest or tliouglib tho\, 
wore honest. To my miud this l)ranch 
of the case is hopelessly bad and I think' 
that. the trustees succeed entirely in est- 
ablishing that this is a perfectly good 
deed of trust, I need not explain that had 
these debtors been adjudicated insolvent 
on a petition presented at such time that 
this deed of arrangement could have been 
availed of as an available act of insol- 
vency then no doubt this arrangement 
would have fallen to the ground. Such 
a deed of arrangement under one or other 
of the definitions of acts of insolvency it 
would huve been almost hopeless tc 
defend. In this case no one appoarg, so 
far as I know, to have attempted to’ 
make these debtors insolvent and no 
order of adjudication has ever been made 
upon a petition presentsd in time tO] 
enable the execution of this deed to be' 
treated as an act of insolvency. I am of! 
opinion, therefore, that this case must! 
be regarded on the footing that the deed 
was a perfectly good one. ' 

It is not possible in connexion with 
the Calcutta properties for this Court to 
consider or decide whether or not the 
Maharaja can still make a good title ori 
the document to mofussil lands by reason: 
of the fact, as alleged, that the trustees 
were negligent in leaving the title-deeds 
with the debtors, that the Maharaja was- 
diligent and that, in fact, in spite of- 
registration ho had no notice. That 
argument applies only to the mofussil 
properties with which this Court has, 
in my opinion, no right to intermeddle. 
The question, therefore, is as regards the 
Calcutta properties — whether this Court 
should treat this as a suit having re- 
ference to them only and should give a 
declaration to the trustees although in 
substance as a matter of business there is 
no longer any importance in the trustees 
asserting claim to the equity of redemp- 
tion in these properties. 

I have come to the conclusion that in 
the present case it would not bo right to 
give any such declaration. I quite ayreei 
that the suit as regards those Calcutta 
properties at the time it was brought 
was a suit for land. I quite agree that 
the properties have, as in my view they 
have, in substance been entirely swept 
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away by prior eaciimbranceTS would not 
make the suit cease to be competent as a 
suit for land. Bub in my judgment this 
declaration should only be given as a 
matter of discretion and the discretion 
has to be exercised upon the whole state 
of the facts as it appears at the time the 
declaration is granted. It does seem to 
me that an entirely idle and useless 
declaration of this sorb should be made 
with any idea that the judgment of the 
Oourt would in that event be a more 
powerful assistance in some other litiga- 
tion upon the principle of res judicata. 
We i\ave no right to deal with the whole 
of this matter, that is to say,^ we must 
in any case leave the Maharaja’s conten- 
tion about the title-deeds for the decision 
of some other Court. 1 am not going to 
give a declaration which I regard as 
having no possible utility but merely 
as an excuse for affording an argument to 
one or other of the parties which covers 
only half of a case in some other Court. 
I am of opinion that it would not be 
right to give a declaration merely for 
that ulterior purpose and I am of opinion 
that on its merits this suit would never 
have been brought for a declaration in 
respect of the Calcutta properties alone. 
After all the primary fault is with the 
plaintiff. It was his business to see 
that he started this litigation in a 
•proper way and not by originating sum- 
mons. In the second place, it was his 
business to see that he got the necessary 
leave*, and, in my judgment, as against 
him it is not right that we should give 
a declaration as regards the Calcutta 
properties having regard to the fact on 
its merits that there is no occasion for 
such a declaration to be given. 

It appeals to me that the remaining 
question is the question of costs. As 
regards that matter as the plaintiff’s suit 
in the end is dismissed no view that oue 
can take of either the debtors’ conduct 
or the Maharaja’s conduct would make it 
proper to maintaiu the order for costs 
that has been made against him. In my 
judgment, the circumstances of this case 
do not require us to order the plaintiff 
to pay any costs either to the Maharaja 
or to the debtors at first instance. As 
regards this appeal, however, it appears 
to me only right that the Maharaja ap- 
pellant should have his costs, but in no 
circumstances can any cost of this ap- 
*.peal be given to the debtors. 


lu these terms the appeal is allowed, 
the learned Judge's decree is set aside 
and the piaintiff’s suit dismissed. 

Buckland, J: — I agree. 

R.K. Appeal allowed. 
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(Shehait) Hari Prosanna Barman — 
Plaintiff — Appellant. 

v. 

Hishapati Sai — Respondent. 

Appeal No. 85 of 1928, Decided on 18th 
January 1929, against appellate decree of 
Sub-Judge, Burdwan, dated 8th Septem- 
ber 1927. 

(a) Bengal Tenancy Act, S. 88 — Whether 
division is recognized under S. 88 is ques- 
t ion of law and appellate Court has to see 
the facts justifying inference of sub-division. 

Whether there has boon a divisioa ol the 
tenancy such as is recognized by S. 8S or not 
is a question not of fact but of law and the 
Court of second appeal has got to sec what arc 
the facts that have been found as justifying an 
inference of law to the effect that there has 
been a sub-division within the meaning of 
S. 88. CP 307 C 1] 

(bj Bengal Tenancy Act, S. 88 — Inference 
of sub-division cannot be drawn merely 
from separate realization of rent. 

Merely because there has been separate 
realization of rent no inference can be drawn 
to the effect that there was a sub-division 
which would corns witbio the purview of 
S. 83 : 22 W. R. 295 ; 22 W, R. 336 ; 31 Cal. 
1026 and C C, W. N. 823, Rel. on. [P 368 C 1] 

Panchanan Ghose for Qopendra Hath 
Das— for Appellant. 

Judgment — Tfcis appeal has been pre- 
ferred from the decree of the Subordinate 
Judge of Burdwan affirming on appeal 
the decree passed by .the Munsiff, 4th 
Court, Burdwan. The appeal arises out of 
a suit for rent. The plaintiff instituted the 
suit for rent for recovery of paddy rent 
for two years, namely, 1330 and 1331 at 
the rate of two maps one sali of paddy 
per annum with cesses and damages. The 
suit was instituted on the allegation that 
the defendant’s tenancy consisted of two 
plots of land. The defence set up was 
that of the two plots,— Nos. 1 and 2 men- 
tioned in the plaint. No. 2 did not form a 
part of the tenancy but a different plot of 
which the plaintiff was in possession of a 
part of it instead, and so the rent should 
be suspended. It was also pleaded on be- 
half of the defence that under an arrange- 
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ment between the parties the defendant 
was in possession of plot 1 only for 
^hioh be bad to pay only half the rent. 
The trial Court held that plot 2 of the 
plaint did not appertain to the jama and 
that the other plot of the jama which 
was not mentioned in the plaint was in 
iihe landlord’s possession, but as there 
was sub-division of the jama the defen- 
dant was not entitled to get any suspen- 
sion 01 abatement of rent and the defen- 
dant therefore was liable to pay half the 
rent. The learned Munsiff therefore made 
a decree in favour of the plaintiff at the 
rate of half the rent claimed ; namely, for 
two maps, 1 sali of paddy as rent for the 
two years in suit together with cesses 
and damages Calculating the price at a 
'Certain rate and on the basis of a certain 
standard, to which it is not necessary to 
refer as no objection has been taken there- 
to here, the learned MunsiS gave the 
plaintiff a decree for Bs. 25-1 anna and 
7 pies together with proportionate costs 
and interest at 6 per cent per annum. 

This decree, as I have already stated, 
has been affirmed on appeal by the Sub- 
ordinate Judge. 

The learned Subordinate Judge has not 
thought it necessary to go into the ques- 
tion as to whether plot 2 of the plaint 
appertained to another jama or not, or 
whether the other plot which the defen- 
dant said formed part of this tenancy 
was one in respect of which the 
plaintiff ha 1 dispossessed the defendant 
because he found that there was sub- 
division of the jama and that in con- 
‘Sequence thereof the defendant was liable 
-to pay half the rent claimed in the suit 
{or being in possession of plot 1. It is 
■this finding on the question of sub-divi- 
•sion which both the Courts below have 
arrivedat and recorded in their judgment 
^that is challenged before me in this 
eecond appeal. 

At the outset it should be observed 
.that the question whether there has been 
a division of tenancy such as is recog- 
nized by S. 88, Ben. Ten. Act or not is a 
question not of fact but of law, and look- 
jing at the matter as one of law and not 
'of fact one has got to see what are the 
facts that have been found as justifying 
jan inference of law to the effect that 
there has been a sub-division within the 
meaning of S. 88, Ben. Ten. Act. Now 
ithe learned Subordinate Judge has drawn 
this inference from the contents of three 


counterfoil receipts, .\dd 0 d to these may 
be mentioned two thokas which are on 
the record and which were also relied 
upon by the learned Munsiff. On ex- 
amining these documents it seems to 
me that far from supporting any cuse 
of sub-division within the inedning of 
S. 88, Ben Ten. Act, the said docu- 
ments point to a contrary conclusion. 
The three counterfoil receipts show the 
name of the tenant as one Sonatan 
Shau deceased and the total rental as 
two maps one sali. In one of the rent 
receipts one map ten gandas was entered 
as having been realized gujrat Hemangini 
Dasi marfat one Bibhuti Banerji. In the 
second counterfoil it was stated that one 
map ten gandas was realized gujrat He- 
mangini Dasi. The third counterfoil re- 
ceipt shows that one map ten gandas of 
paddy was realized gujrat Pashupati Shau 
who was probably some predecessor of 
that defendant, marfat Hemangini Dasi. 
The Subordinate Judge made a distinction 
between the words gujrat and marfat in 
in these rent receipts and was able to 
hold that Hemangini and Pashupati were 
persons from whom rents were sepirately 
realized on account of the shares payable 
by them. This finding need not be dis- 
puted for the present purposes. He has 
also recorded a finding to the effect tiiat 
the gomashta’s authority to grant such 
receipts has not been questioned by the 
plaintiff. 

These two findings of the Subordi- 
nate Judge, if accepted, come to this 
that the gomashta and for the matter of 
that the landlord, the plaintiff realized 
rents from Hemangini and the predecessor 
of the defendant separately for the shares 
of rent payable by them. This, however, 
by itself, fails far short of what is re- 
quisite to constitute a sub'division with- 
in the meaning of S. 88, Ben. Ten. Act. 
S. 88 says that a division shall not be 
binding on the landlord unless it is made 
with his express consent in writing or 
with that of his agent duly authorized in 
that behalf. From the contents of these 
three documents can it be said that there 
was consent in writing to the division of 
the holding ? That is the question which 
has to be considered in the present case. 
The thokas on which the learned Munsiff 
relied show that the tenancy was record- 
ed with Sonatan Shau deceased as the 
tenant. The arrears of rent are men- 
tioned in the thokas as being two maps 
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one siili per year and on the credit side 
realization of rent separately from Pashu- 
pati and some other person whose name 
ia not quite legible is entered, it being 
shown thib one map ten gandas of paddy 
were realized from each of them. These 
documents all go to indicate that the 
tenancy was being treated by the land- 
lord as one tenancy in the name of the 
deceased tenant Sonatan Shau, and even 
if the thokas be taken as constituting a 
rent roll for tlie purpose of the proviso to 
S. tliero is nothing to indicate that 
there was any consent to divide the hold- 
ing or distribute the rent payable among 
the different tenants. Separate realiza- 
tioJi from the two tenants may have been 
made only for the sake of convenience, 
[f it be found, as it has been found in the 
present case, that in all these papers the 
rental was mentioned as being one un- 
divided rental and the area of the 
tenancy as one undivided whole in res* 
pect of a tenancy standing in the name 
jof one tenant who was deceased, I am un- 
i.il)lo to hold that merely because there 
I has been sepaiute realization of rent any 
■inference can be drawn to the effect that 
'there was a sub-division which would 
^coino within the purview of S. 88, Ben. 
Ten. .Act. 

As authority for the view I take 
I may refer to Goiir Mohun v. 
A7iii7id (1) ; Buheemuddy v. Poorno 
ChuJider (2). A point similar to this 
came up for consideration before this 
Court in the case of Jnanendra Mohan 
Choivdhury v. (Jopal Das (3). In that 
case relying upon the decision in the case 
of Moharant Beni Perskad Koeri. V. 
(xohardhan Koeri (4), it was held that 
when a nolding is in occupation of several 
tenants at one entire rental the fact that 
landlord’s Tabsildar has accepted from 
the various tenants proportionate parts 
of tho rent does not bind the landlord to 
recognize a separation of the tenancy in. 
the absence of evidence to connect the 
landlord with the receipt- of any pro? 
portionate share of rent by the Tabsildar. 
lathe present case the authority. of the 
gomasbta not having been questioned, it 
may be oonosded that the plaintiff land- 
lord did in point of fact accept from the 
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22 W. R. 295. 

22 W. R. 836. 

31 Cal. 10i6=r8C. W. K. 923. 
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two tenants proportionate parts of the- 
reat due from them : 

“Bvoq then if tho infcronco bo aeeepted tbat 
ront has boon paid separately by defendant 2 
and realized by the landlord for a long series 
of years, that in itself is not saihoiont to con- 
stitute a division of the tenure and what is in 
itsolf insuOiciont to denote a division of th? 
tenure can hardly be accepted as sufficient to- 
supply tho defect in the receipt in the present 
case.” 

Boyoud the documents to which I have 
referred and which are not sufficient to 
establish that there was a division of the 
tenancy, there is nothing else in the pres- 
ent case to show that there was such a 
division. It was never the plaintiff’s 
case in his plaint that there was a suli- 
division of tho holding and in fact this 
suit was instituted on the footing of tlio 
tenancy hiving been undivided one with 
an entire rental payable by tho defendant 

I am accordingly of opinion that tho 
decree of the Subordinate Judge should 
be set aside and that the case should be 
sent back to his Court so that he may 
now proceed to deal with the other two 
questions that arise in connexion with it 
and which were left open in view of the 
finding on the question of sub-division 
that is to be found in the said judgment 
The said two questions are: first, whether 
plot 2 mentioned in the plaint or some 
other plot not mentioned therein apper- 
tains to the jama in suit, and second,, 
whether tho defendant has been dispos- 
sessed . by the plaintiff in respect of any 
portion of the land which forms part of 
bis jama. On the findings that be may 
happen to come to in connexion with the 
aforesaid two questions will depend the 
ultimate decision of the suit. The learned 
Subordinate Judge will deal with the 
appeal finally after determining tho afore- 
said questions and any other questions 
that may possibly arise. 

Costs of this appeal will abide the re- 
sult. 

Case remanded. 
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B. B. Ghose. J. 

Adaitya Pass— Petitioner. 

V. 

Prem Chand Mondal — Opposite Party. 

Civil Rovn. No. 1508 of 1928. Decided 
on 20th February 1929, against decision 
of Munsiff, 2ad Court, Contai, D/- 8th 
September 1928. 

^ Contract Act, S. 2 (d) — Plaintiff asking 
defendant to bring Thakur on particular 
festival and inviting guests for feeding on 
that day — Defendant failing to bring Thakur 
and consequently guests going away without 
taking food — No evidence to prove that de^ 
fendant promised to bring Thakur on plain- 
tiff inviting guests — There is no considera* 
tion for the promise and no suit for damages 
would lie. 

Plnintifi askod tho defendant to bring a 
Thakur to his house on a certain data for a 
fostival. On that day he made arrangements 
for Bhog and feeding of guests. Tho defend- 
ant promised to bring the Thakur to his house 
on that date but failed to do so. Thereupon, 
the guests who had arrived did not partake of 
tho food prepared by the plaintiff and went 
away. This caused loss to the plaintiff and 
the plaintiff, therefore, sued the defendant for 
damages. 

Held : that in the absence of any finding to 
the eff‘=‘ct that tho defendant promised to 
bring the Thakur to the plaintiff’s house in 
consideration of the plaintiff’s inviting a num- 
ber of people to dinner, there was no case for 
damages agninst the defendant although he had 
failed bo keop bis promise. There was no con- 
sideration for tho promise which tho defend- 
ant made to the plaintiff for bringing the 
Thakur to tho plaintiff's house : 14 Cal. 64, 
DisL CP a70 0 1] 

Sitaram Banerji and Harendra Nath 
Mukerji — for Petitioner. 

Manmatha Nath Ray and Surja 
Kumar Aich — for Opposite Party. 

Judgment. — This rule was granted at 
the instance of the defendant who has 
been made liable for Rs. 37 and odd as 
damages for what has been called a breach 
of contract. The case is somewhat pecu* 
liar. The plaintiff’s allegation was that 
he asked the defendant to bring a Thakur 
to his house on a certain date for a festi* 
val. He had made arrangements for 
Bhog and feeding of guests. The defend- 
ant promised to bring the Thakur to his 
house on that date but failed to do so. 
Thereupon, the guests who had arrived 
(lid not partake of the food prepared by 
tho plaintiff and went away. This caused 
loss to the plaintiff aud the plaintiff, 
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therefore, fcued the defendant for damages 
The learned Small Cause Couit Judge 
allowed half of the claim made by the 
plaintiff, because he thought that no 
satisfactory evidence had been given as to 
the amount of the loss incurred by him 
on account of the defendant’s failure to 
bring the Thakur. It is not necessary for 
the purpose of.this case to decide who the 
real shebait of the Thakur was or who its 
owner was. The plaintiff’s case is that 
one Tiban Das had the Thakur which he 
left in the custody of the defendant. The 
defendant’s case seems to be that he is 
the owner of the Thakur and he being an 
old man, his nephew performs the Sheba 
and is in charge of the deity now. The 
Small Cause Court Judge has found that 
there was what is called a Chukti by the 
defendant to bring the Thakur to tho 
plaintiff’s house on that particular day 
He has also found that the plaintiff had 
invited number of guests wdio dispersed 
after sometime in the evening as the 
Thakur was not brought and no Bhog was 
offered. It may he taken as a fact that 
the learned Small Cause Court Judge in- 
tended to find that the guests did not 
partake of the food that was prepa»*6d by 
the plaintiff. The question is : does the 
act of the defendant give rise to any legal 
liability for which he should be cast in 
damages or, in other words, was there 
any contract enforceable in law for breach 
of which the defendant would be liable' 
for damages ? It is ooutended on behalf 
of the petitioner that there was no consi- 
deration for the promise, which could b& 
legally enforced and that being so, there' 
was no breach of a legal contract for 
which the defendant could be made liable 
for damages. In support of his argument 
he put forward the familiar illustration 
of A asking B to dinner and the failure of 
B to attend, in which case there being no 
legal obligation on the part of B, there 
would not lie suit for damages for breach 
of the promise to come and dine. 

The learned advocate for the plaintiff 
opposite party argues that there was consi- 
deration for the promise made by the de- 
fendant to bring the Thakur to his house, 
because the plaintiff did invite a large 
number of persons to partake of the Bhog 
on the belief that the defendant would 
bring the Thakur to his house. He refers 
to the definition of consideration in the 
Contract Act in support of bis contention. 
On reading the definition it seems to me 
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to be very difficult to say that the plain- 
tiff who is in the position of the promisee 
did something at the desire of the promi- 
sor, i e., the defendant petitioner in this 
case. There is nothing in the facts found 
which can support the contention that 
the defendant asked the plaintiff to invite 
a number of persons as a consideration for 
■the promise of his taking the Thakur to 
his house. Reliance, again, is placed on 
behalf of the opposite party to the case of 
Kedar Nath Bhattacharji v. Gourie 
Mahomed (1) in support of his argument. 
There, the defendant put down his name 
as a subscriber for the building of a Town 
Hall in Howrah. The learned Chief 
Justice, Sir Comer Petheram, in deliver- 
ing the judgment of the Court observed 
at p. 66 : 

** It is clear that there are a great many 
subscriptioas that oaoaob be recovered. A 
man for some reason or other puts his name 
down for a subscription to some charitable 
object, for instance, but the amount of his 
subscription cannot be recovered from him 
because there is no consideration.” 

In that particular case, however, he 
found on the facts that there was consi- 
deration for the promise made by the 
subscriber to pay money for the building 
of the Town Hall. This base may be 
said to be akin to the facts of the case 
which I have now to deal with : but it 
does not cover the facts of the present 
case. If there had been any finding to 
the effect that the defendant promised to 
bring the Thakur to the plaintiff's house 
in consideration of the plaintiff’s inviting 
a number of people to dinner, there might 
possibly have been a case for damages 
against the defendant if he had failed to 
keep his promise. But there is nothing 
in this case which may be construed as 
consideration for the promise which the 
defendant is said to have made to the 
plaintiff for bringing the Thakur to the 
Iplaintift’s house. Under these circum- 
stances, in my opinion, the suit of the 
plaintiff was not maintainable. The rule 
is, accordingly made absolute and the 
^suit of the plaintiff dismissed with costs 
in both the Courts. Hearing fee, one 
gold mohur. 

R.K. Rule made absoUite. 
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Jack and Hitter, JJ. 

Tara Trosanna Bal and others — Plain- 
tiffs — Pet i ti oners . 

V 

Asohe Prosanna Bal and another — Op- 
posite Party. 

Civil Rule No. 1 of 1929, Decided on 
12th February 1929, against order of 
Sub-Judge, Mymensingb, D/- •19th De- 
cember 1928, in partition suit No. 211 
of 1928. 

^ Civil P- C., Sch. 2, Para. 3 — Partition 
suit — Parties filing petition of compromise 
in terms of which Court passed preliminary 
decree — Earlier part of that petition defin- 
ing shares of parties and latter part laying 
down procedure to effect division including 
appointment of arbitrators — Petition not 
applying for order of reference — There 
was no valid order I of reference — Although 
latter part of petition relating to arbitra* 
t ion proved abortive, preliminary decree 
based on its first part will stand — Compro* 
mise — Civil P. C., O. 23, R. 3. 

Parties to a partition suit arrived at a com- 
promise and jointly died a petition of com* 
promise in terms of which the Court passed a 
preliminary decree. The earlier part of the 
petition set out the respective shares of the 
parties and the latter part laid down the pro- 
cedure by which the actual division was to be 
effected. This procedure included appoint- 
ment of certain -persons as arbitrators. Bat 
the petition nowhere made any mention of 
the application, for an order of reference 
which the parties were to make. The arbitra- 
tion did not prove successful. 

Held : that there was no valid order of re- 
ference inasmuch as there was no application 
by the parties for such an order. [P 372 0 2] 

Held further: that although the latter 
part of the petition of oompromisi relating to 
procedure and appointment of arbitrators pro- 
ved abortive, still the preliminary decree 
passed by the Court on the basis of the earlier 
part of it will stand : Cameron v. Cuddy, 
(1914) A. C. 651, Rel. on. [P 372 C 1,2] 

Sarat Ch. Basak', Amarendra N. Bose, 
Bhupendra Nath Das and Bhupendra 
Nath Dutt Roy — for Petitioners. 

Benode Mitter, Birendra K. De, and 
Ramendra Ch. Roy — for Opposite Party. 

Mitter, J. The facts on which this 
rule depends may be briefly stated thus: 
The plaintiffs who are the petitioners 
before this Court instituted a suit for 
partition. The parties to the partition 
proceedings agre^ ultimately to settle 
their differences on certain terms which 
were embodied in a petition. That peti- 
tion was filed in Court and, on the basis 
of that agreement a preliminary decree 


(1) [1886] 14 Gal. 64, 
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-was passed oa 17th Septeoaber 1928 . The 


order ruas as follows : 

"Parties have filed a petitiou of compronilse. 
Ordered that the suit be deoreed in terms be- 
ing in preliminary form and that the peti- 
tion of compromise be made a par& of the da* 
-oiee and that the oase be put up for orders on 
.17th January 1929." 

Oa 24th September 1928, the prelimi- 
nary decree was signed and sealed. It is 
necessary to set forth some of the terms 
of the petition of compromise in order to 
naderstaad the points raised in this rule. 
The first ten paragraphs of the.petition 
of compromise adjusted the rights of the 
parties to the moveable and immovable 
jproperbies which formed the subject- 
matter of partition and they also related 
to the adjustment of the claim for ac- 
counts. Para. 11 and the subsequent 
paragraphs related to the procedure 
which was to be adopted for the purpose 
•of working oat the rights of the parties 

• as agreed to and settled by the first ten 
paragraphs. Para. 11 stated that thedivi- 
rsion of the moveable and immovable pro- 
, per ties with reference to which the par- 
ties bad settled their rights in the ear- 
lier paragraphs of the petition of com- 
promise was to be made by two arbitra- 
tors of the name of Babu Satya Ranjan 
Guba and Babu Sasi Kumar Bose, latter 
(being a relation of the parties. It was 
:al 60 stated that the division was to be 

• made within six months from the date 

• of the compromise. It was further stated 
that whatever award the arbitrators 
might make would be binding on 

• the parties. It was also recited in 
•the petition that, in case there was a 
^difference of opinion between the two 
^arbitrators, the matter was to be re- 
*f erred to a third person^ as umpire and, 

if again there was difference of opinion 
between these three persons, the ^opinion 
vof the majority would prevail. Para. 
12 recited that, if the arbitrators were 
unable to finish their work within six 
months, it would be open to them to 
apply to the Court to have an extension 
of time. If for any reason, para. 13 
recited, the arbitrators were unable or 
were unwilling to carry on the work of 
arbitration, then it would be open to the 
civil Court to appoint a commissioner 
for the purpose of effecting the parti- 
tion of -the divisible properties. It is 
not necessary to refer in detail to the 
subsequent paragraphs of the petition of 
•compromise. It is sufficient to state 


that some of these provisions referred to 
the appointment of a common manager 
to carry on the management of the estate 
sought to be partitioned so long as the 
works of the arbitrators were nob fini- 
shed. There is nothing in this petition 
of compromise which suggests that the 
parties were to apply to the Court for a 
reference to arbitration, and, as a matter 
of fact, while this petition of compro- 
mise was made a part of the decree of 
Court, no orders were passed by the 
Court with reference to arbitration and 
that was done, it seems to me, for a very 
good reason because the petition did not 
refer to any application for arbitration 
nor was the Court’s attention drawn by 
the advocates on both sides to the neces- 
sity of an order of reference to arbitra- 
tion. The plaintiffs themselves appre- 
hended that the petition of compromise 
was not sufficient in itself to show that 
there was a clause by which the parties 
agreed to apply to the Court for reference 
bo arbitration ; for, I find that on 27th 
November 1923, the plaintiffs pub in a 
petition asking for a formil order of re- 
ference to arbitration. They stated in 
their petition that they had already ap- 
pointed *Babu Satya Ranjan Guha and 
Babu Sasi Kumar Bose as arbitra- 
tors by a solenama and that, therefore, 
it was necessary that the Court should 
direct a reference to the arbitrators to 
arbitrate ; otherwise, technical and 
subtle difficulties might arise. This ap- 
plication, it is necessary to state, was 
made without notice to the other side 
the defendant opposite party, and was 
heard in his absence agd the Court made 

this ex parte order : 

"It seems that a formal order of reference 
should be dra^n up and sent to the arbitra- 
tors so that no tochuical ques-tions may arise 
in future." 

As soon as the defendant came to know 
of this order, he moved the Court on 
29th Novembor 1928 and filed two peti- 
tions complaining of the illegality of the 
order of reference made on 27bh Novem- 
ber and pointed out in para. 3 of his 
petition that, as there was no stipula- 
tion in the petition of compromise to 
the effect that the -parties were to ap' 
ply to the Court with reference to arbi- 
tration, the Court was not right in mak- 
ing the reference. This application of 
the defendant was heard in the presence 
of both sides and the Court passed an 
order on 19th December 1928 revoking 
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the referenco to arbitration. This order 
forms the subject-matter of the present 
rule. 

It is contended by the learned advo- 
cate for the petitioners that it was not 
open to the Court to revoke the reference 
to arbitration vis none of the causes 
which are mentioned in S. 5, Sch. 2, 
Civil P. C., existed in the present case. 
The Subordinate Judge came to the con- 
clusion that there was no valid refer- 
ence in this case. He remarked that 

“the preliminary decree is no doubt binding 
upon the parties ; but as matters stand now, 

1 do not :think that it would be proper to 
have the partition efieebod by the two gentle- 
men mentioned in the petition of compromise." 

The Subordinate Judge also stated 
that it was not right to allow Babu Sasi 
Kumar Bose to work as common manager 
of the parties. It is necessary to note 
here one circumstance, namely, that not- 
withstanding the provision in tlio 'peti- 
tion of compromise to the effect that 
Sasi Babu was not to employ for the 
inanagemoiit of tlie property sought to be 
partitioned any officer of any of the 
parties, the said gentleman appoin- 
ted one of the plaintiffs and his 
officers to collect the rents of the estate 
and it is said that it was in distinct 
violation of the agreement on which the 
preliminary decree was based. The Sub- 
ordinate Judge accordingly ordered that 
the common manager should also be re- 
moved from the common managership 
and directed him to file all the 
papers that were in his custody relating 
to the estate. On these facts, the main 
question which falls for determination 
is as to whether there has been a valid 
reference to arbitration within the mean- 
ing of S. 3, Sch. 2, Civil P. C. On behalf 
of the opposite party. Sir Binod Mitter 
has contended t hat, in order to find the 
jurisdiction of the Court to refer a parti- 
cular matter to arbitration, two elements 
are necessary. The first element neces- 
sary is that there must be an agreement 
between all the parties to the suit that any 
matter in difference between them shall 
be referred to arbitration and the second 
^element necessary is that the parties 
'must apply to the Court for an order of 
reference. It is said that the second ele- 
ment is wanting in the present case. I 
think this contention of the learned 
counsel for the opposite party must pre- 
vail. From what I have stated above 
it is apparently clear that there was no 


mention in the petition of compromise of 
any application which the parties were! 
to make to the Court for the purpose of! 
referring the matter which formed thej 
subject-matter of dispute -between themj 
to arbirtation. The plaintiffs discovered! 
that subsequently and tried to remedy 
the defect by putting in the application 
of 27th November without notice to the 
opposite party. It is an elementary rule 
of law obtaining in every system of 
jurisprudence that no one is bound by an 
order which was made in his absence. 
When the defendant came to know of the 
order, he was quite justified in saying’ 
that the ex parte order which was made 
in his absence was not binding on him* 
and the Court after hearing both sides 
made the order which is now complained 
of. It is said on behalf of the petitioners, 
that there has been a substantial com" 
pliance with the first part of S. 1, Sch- 2 
seeing that the petition of compromise was 
filed before the Court and the Court 
passed a preliminary decree on it. I d'> 
not think that there has been any com- 
pliance at all ; for, it does not appear 
that the Court’s attention was drawn to- 
the fact that the parties had applied to 
the Court for an order of reference. As- 
I have already pointed out, no such 
terms could be found in the petition of 
compromise. All that the Court did was^ 
to pass a preliminary decree in accord- 
ance with the terms of the compromise 
which were presented by the parties. 
The Court’s function ended then and 
there and it was not asked to do any 
other thing. In these circumstances,. 
I think that this rule ought to bo dis- 
charged in the view that there was no 
valid order of reference as is found by 
the leaned Subordinate Judge. 

It is then said on behalf of the peti- 
tioners that this is a course which will 
have the effect of setting aside a com- 
promise decree in part and it will be ex- 
tramely prejudicial to the plaintiffs 
petitioners seeing that the opposite 
party will be entitled to retain the bene- 
fit of the compromise in part and will 
not be bound by the terms which are not 
favourable to him. It is also said that^ 
it is not possible to divide the petition, 
of compromise into two parts so as tO' 
make the order made by the Court *effac-j 
tive for any purpose. I do not think 
that tbera is any force in this contention. 
Beading the petition of compromise itt 
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appears to me that the first ten para- 
graphs refer to the rights of the parties 
in the moveable and immovable proper- 
ties which formed the subject-matter of 
the partition suit and the other para- 
:graphs relate to the mode in which the 
partition was to be effected. It is true 
that all the stipulations in the agree- 
ment formed an integral part of the 
same agreement ; but as it is possible to 
divide it into two parts and to treat the 
first part as relating to the rights of the 
^parties ani the subsequent part as relat- 
ing to the machinery by which those 
rights are to be worked out no practical 
difficulty will arise in carrying out the 
order made by the Court below. That 
such a course is permissible receives 
■ample tsupport from a decision of the 
Privy Council which has been cited to us 
namely, the case of Cameron v. Cuddy 
-(1) wherein somewhat similar ciroum- 
-stances tiord Shaw observed as follows : 

When an arbitration for any reason becomes 
abortive, it is the doty of a Court of law, in 
working out a contract of which such an 
arbitration is part of the practical maohinary 
*to supply the defect which has occurred. It is 
the privilege of a Court in suoh oiroumstances 
and it is the duty to come to the assistance 
■of parties by the removal of tho impasse and 
the extrication of their rights. This rule is 
in truth founded upon the soundest principle, 
it is practical in its character and it furni- 
shes by an appeal to a Court of justice tho 
means of working out and of preventing the 
■defect of bargains between the parties. It is 
unnecessary to cite authority on the subject 
but the judgment of Lord Watson in llamlyn 
and Co, V. Talisker Distilliery (2) might be 
•referred to. 

Ifc is said on behalf of the petitioners 
-that whatever might be said with regard 
to the agreement these principles cannot 
apply to a case where on the basis of 
the agreement a decree of Court is passed. 
But it has now been firmly established 
on high authority that an agreement is 
none the less an agreement because 
superadded to it is the command of the 
.-ludge. This agreement although embo- 
died in a decree of the Court, possesses 
aU the infirmities of an ordinary con- 
‘tract. Therefore, the same principle 
which is said to govern the agreement in 
the case before the Privy Council just 
referred to will also govern the present 
<oase, although the agieemeut in the pre- 
■:Soat case has been followed by a decree 

(1) [1914] A. C. 651=all0 L. T. 83=83 L. J. 

P. 0. 70. 

(3) (1894) A. 0. 202=58 J. P. 540=71 L.T. 1. 


of Court. For these reasons, I am of 
opinion that the rule must be discharged 
with discharged with costs, hearing-fee 
five gold mohurs. 

Jack, J. — I agree. 

S,N*/R.K. lilila disohanjed. 
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G. C. Ghose and BacKDAND, JJ. 

Satyabrata Sen — Appellant. 

V. 

Gopal Da$ Aurora & Co. — Respondents. 

Appeal No. 91 of 1927, Decided on 
18tli November 1927 against original 
order of Costello, J. 

Letters Patent (Calcutta), Cl. 12 — Suit to 
enforce equitable mortgage is one for land. 

The practice of tho Calcutta High Court for 
more than half a century has boen to regard 
suits for the enforoement of equitable mort- 
gage of property situate outside the jurisdio- 
tioQ as suits for land : A. I. R, 1927-Bom. 278 
(F. B.) not. Fell, [P 374 C 1) 

S. N. Banerjee and P, C. Basu — for 
Appellant. 

C. C. Ghose, J. — In this case the 
plaintiff is the appellant before us. 
What happened is as follows: The plain- 
tiff lent and advanced in Calcutta on 18bh 
July 1921, a sum of Ra. 5,000 to the de- 
fendants named in para. -1 of tho plaint, 
the said defendants executing a promis- 
sory note for the said amount. It appears 
that ^t the time when the said advance 
was made the title-deeds of a certain pro- 
perty outside the territorial jurisdiction 
of this Court were deposited with the 
plaintiff as collateral security for the 
said amount. The defendants not having 
repaid to the plaintiff' the amount of the 
principal and of the interest which had 
accrued due, the plaintiff presented a 
plaint in this Court on lObh August 1927, 
for admission, praying for a declaration 
that an equitable mortgage had been 
created by the deposit of the said title- 
deeds and for the usual mortgage decree. 
No part of the mortgaged premises being 
situate within the jurisdiction of this 
Court, the plaintiff prayed for leave 
under Cl. 12 of the Letters Patent to in- 
stitute the suit iu this Court. Costello, J. 
refused such leave and his order was as 
follows: 

‘‘Following the established practice of this 
Court 1 refuse leave under Cl. 12 of the Le- 
tters Patent. The plaint is therefore rejected 
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I express no opinion of my own as to whether 
or not the established practice is well founded 
having regard to the terms of Cl. 12 and cer- 
tain decisions thereon in other High Courts.” 

It is against this order of Costello, J., 
that the present appeal has been pre- 
ferred Mr. Banerjee who appeared for 
the appellant contended that the practice 
of this Court not to entertain suits for 
enforcement of mortgage of premises situ- 
ate outside the jurisdiction of this Court 
is not correct and in support of his con- 
tention he relied on the Full Bench case 
in the Bombay High Court; Hatimbhai 
Hassanally Franiroz Eduljee {1). He 
also drew our attention to several cases 
decided in this Court and contended that 
the practice hitherto followed in this 
Court is not warranted, having regard to 
the fact that, at any rate, a part of the 
cause of action had arisen within Calcutta 
and that the whole question should be 
reviewed by us. 

We have not had the advantage of hav- 
ing the question argued on behalf of the 
respondents to this appeal, and in the 
absence of any argument on behalf of the 
respondents and speaking for myself, I 
am by no means satisfied that the prac- 
tice hitherto followed in this Court is 
wrong and should be departed from, nor 
am I convinced that the decision of the 
majority of the Full Bench in the Bom- 
bay High Court is one which should be 
followed. In my view this appeal should 
be dismissed. 

Buckland, J. — The way this naabter 
comes before us does not admit of giving 
the questions involved that full conside- 
ration which a point of such moment 
requires. The practice of the Court for 
more than half a century has been, 
to regard suits, of this kind as suits for 
land. I should not be prepared to dis- 
turb this practice except after hearing the 
matter fully argued on both sides. The 
dissenting judgments in Hatimbhai 
Hassanally v. Framroz Eduljee Dinshaw 
(l) only increases the difficulty, for the 
learned Judges who took divergent views 
all give reasons of great cogency for their 
opinions lam not convinced that the 
view of the law taken by the Court for 
so many years is wrong and I agree in the 
order to be made. 

K.K. Appeal dismissed 


(IJ A.I.R. 1927 Bom. 278=51 Bom. 516 (P.B.) 
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Full Bench 

Rankin, C. J., and C C. Ghose, B. B- 
Ghose, Panton andMukeeji, JJ. 

Lakshan Chandra Naskar — PlaintiffT 
— Appellant. 

V. 

Hamdas Mandal — Defendant — Res- 
pondent. 

Full Beach Ref. No. 1 of 1929, Decided 
on 23rd April 1929, in Appeal No. 2260* 
of 1927, from appellate decree of Sub- 
Judge, Second Court, Alipore, D/- 13thi 
June 1927. 

(a) Civil P. C., S. 47 — Decree adjuikadf 
-—Adjustment not recorded — Sale in execu- 
tion of decree — Judgment-debtor cannot 
plead adjustment even by way of defence in> 
suit for possession by decree-holder pur- 
chaser : 21 Cal. 355 ; 27 Cal. 946 ; 7 C. W. N. 
607; 4 I. C. 168=9 C. L. J. 464 and 71 I. C. 
376=A. I. R. 1922 Cal. 311=27 C. W. N. 280,. 
Overruled. 

An objection to an exeoution sale on 
ground that decree in execution of which the 
sale took place was satisfied prior to the sale 
cannot be pleaded by the judgment-debtor by 
way of defence in a suit by the decree-holder- 
as purchaser for possession of the property 
sold in execution of the decree : 24 Cal. 

355 ; 27 Cal. 946 ; 7 C. W. N. 607 ; 4 I. C. 
168=9 C. L. J. 464 and 71 I. C. 378=A.I.R. 
1922 Cal. 311=27 C. W. N. 280, Overruled. 

16 C. W. N. 805 and 25 Bom. 337 (P.C.),. 
Appr. 19 M. L. 1 ; 82 Mad. 242 and A. I. B. 
1921 Mad. 279, doubted and not followed. 

[P 379 0 l,2j, 

(b) Evidence Act, S. 40 — S. 40 appliea 
where Court had jurisdiction to decide^ 
matter. 

Section 40 applies to a case in which the 
Court has jurisdiction to decide a matter and 
oue party says it should not do so because 
that matter has been decided before : 6 Cat.. 
171, held no good law in view of 23 Cal. 533 
(P.O.), 19 All. 277 (P.C.) and 25 Cal. 522, (P.C.> 

[P 379 C 1] 

Sarat Chandra Jana — for Appellant 

Hem Chandra Dhar — for Respondent- 

Rankin, C. J.— The plaintiff in 1909- 
obtained a money decree against the de- 
fendant and his brother for Rs. 27-8-0- 
After much contest it has been found by 
the lower appellate Court that in 1913- 
the defendant and his brother transferred 
to the plaintiff 10 cottahs of land 
satisfaction of all debts on whatever ac- 
count due to the plaintiff and that thus- 
the decretal amount was discharged. B* 
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is clear, however, that this adjustment of 
the decree was not certified by the plain- 
tiff under O. 21, B. 2 and that the judg- 
ment-debtors failed to apply to the Court 
within the ninety days prescribed by 
Art. 174, Sch. 1, Lim. Act 190S, to have 
the adjustment recorded. Cl. 3 of 
the rule took effect accordingly ; the 
adjustment “ shall not be recognized by 
any Court executing the decree.” In this 
state of things the plaintiff in 1914 
sought to have execution of the decree ; 
the defendant set up the adjustment as 
an objection in the execution case : but 
this objection being clearly unsustainable 
it was not persisted in and was dismis- 
sed for default on 23rd November 1914. 
The land in suit was sold in execution 
and purchased by the plaintiff in 1915 
and in 1916 delivery of possession was 
given to the plaintiff under O. 21, B. 95. 
The lower appellate Court has come to 
no specific findings on the matter but the 
plaintiff’s averment was that he had 
peaceable possession until I9L9 when the 
defendant committed various acts of tres- 
pass and soon thereafter dispossessed the 
plaintiff. Whether the possession given 
to the plaintiff in 1916 was effective and 
complete or so ineffective and incomplete 
as to deserve the adjective “ symbolical” 
is of no importance in the present suit 
which was instituted in 1925. The only 
question is as to the plaintiff’s title there 
being no room for objection to the claim 
on the ground of limitation The plain- 
tiff put in evidence the sale certificate 
dated 22nd May 1915. The defendant 
contends that the decree having been 
satisfied in 1913 the proceedings of 1914 
— 16 were had in fraud of the defendant 
and that this is a defence which the 
Court in the present suit must entertain 
as it goes to the validity of the plaintiff’s 
title. 

This raises an important question and 
the reference to this Full Bench states 

the question in this form : 

*' Whether an objeotion to an exeoation sale 
on the ground that the decree In execution of 
which the aale took place was satisfied prior 
bo the sale might be pleaded by way of defence 
in a suit by the pnrohaser for possession of 
the pcopeiby sold in exeoation of the decree 
although such objeotion was raised in execu- 
tion proceedings but was not determined on 
account of the laches of the judgment-debtor 
In allowing ihe objeotion case to be dismissed 
for default ? ** 

Now I think that for the purposes of 
the present case the circumstance that 


the objection was raised before the exe* 
cuting Court and the circumstance that 
the objection was before that Court aban- 
doned are devoid of all importance. The 
defendant was forbidden by Cl. 3, 
B. 2, O. 21, to raise before any 
Court executing the decree the plea that 
the decree bad been satisfied and it may 
safely be supposed that his failure to per- 
sist in that plea is explained by the fact 
that it could not be entertained. He is 
no worse off and no better off for having 
thought of raising it. As he could neither 
bring a suit nor apply under S. 47 there 
is no question of the defendant having 
lost by laches his right to impeach the- 
sale. Thus the present case is altogether 
free of any complication such as may 
arise when the objection taken to defeat 
an auction-purchaser’s suit in ejectment 
is of a kind which might and should have 
been taken and decided in the executing 
Court. If for example the objection be 
that the judgment-debtor’s interest in the 
property was of a kind that was not sale- 
able in execution, a question may arise 
whether the objection comes too late, 
whether the defendant having (for exam- 
ple) suffered an order for sale or an order 
confirming the sale can take the objection 
at a late stage and dispute the previous 
orders. This question may arise upon 
the judgment-debtor’s application under 
S. 47 to set aside the sale as in Durga 
Charan v. Kali Prasanna (l). If it bo 
true that S. 47 permits the defendant in 
a subsequent ejectment suit to assert by 
his defence the invalidity of the sale it 
may be that the same question can ariso 
in a suit. It was thought to arise and it 
was dealt with in Murullah v. Sh. Bur-' 
ullah (2) and Dwarkanath Pal v. Tarini 
Sankar Roy (3). 

In these cases the Court was proceeding 
on the footing of an erroneous doctrino 
laid down in Bhiram AH v. Oopi Kanth 
(4) to the effect that a non-transferable- 
occupancy bolding was not saleable in 
execution, a doctrine which has now 
been negatived in Chandra Binode v 
Alabux (5). Apart from this doctrine and 
apart from the .question whether S. 47 
can apply to bar a defendant, Bhiram 



(4) 

( 6 ) 


[1899 26 Cal. 727=8 C.W.N. 686. 
1905] 9 C.W.N. 972. 

1907 34 Oal. 199=5 O.L.J. 294»=11 

W.N. 513. 

[1897] 24 Cal. 355=1 C.W.N. 396. 
A.I.R. 1921 CaJ. 15=48 Oal. 184 (S.B.). 




376 Calcutta Lakshan Chandra 

All's case (4) appears fco have proceeded 
on the ground, not that the sale was 
liable to be set aside, but that the plain- 
titi’ took nothing by his purchase. It may 
be doubted whether this reasoning was 
sound. If a judgment-debtor has no in- 
terest the purchaser takes nothing by his 
purchase. Bat if he has an interest anl 
the execution Court purports to pass it 
by a sale the objection that it was not 
transferable or saleable would seem, in 
1:116 defendant’s mouth at least, to be an 
objection to the propriety of the sale ; 
and if this objection is not based on 
want of jurisdiction in or fraud practised 
on the execution Court, it is not evident 
to me that the defendant in another 
Court can raise the point at all, unless 
indeed it can be said that apart from 
S. 47 the merits of an order in execution 
can be revise! by a separate suit between 
the parties. The cases to which I have 
referred and Beni Madhah Bai Char an 
t6) thus raise more than one question of 
difficulty. It is nob necessary here to dis- 
cuss them all. 

We are required to consider what con* 
sequences the legislature has intended to 
attach to a failure on the part of a judg- 
ment-debtor who has satisfied the decree, 
to get the satisfaction or adjustment re- 
corded under R. 2, O. 21, For this pur- 
pose the rule has to be read with S. 47 of 
the Code which enacts that 
"all questioDS arising betwoon the parties to 
the suit in which the decree was passed, or 
their representatives and relating to the exe- 
cution, discharge or satisfaction of the decree 
shall be determined by the Court executing 
the decree and not by a separate suit." 

It is clear enough nor is it dis- 
puted that 01. 3, R. 2, O. 21, pre- 
vents the adjustment from impeding in 
any way the course of execution. The 
decree-holder can insist upon and obtain 
an order for attachment, an order for 
sale, an order confirming the sale, a sale 
certificate and delivery of possession of 
the proiierty sold. Is this intended by 
the legislature to be provisional, as a 
means whereby the execution CJonrt may 
carry out its work with celerity but sub- 
ject to the judgment-debtor's right to set 
it all aside by a ppro priate proceedings 
based on the grouhd of fraud or on other 
grounds- Now, the Code does provide 
Instances of an intention that in some 
cases an execution Court should act sub- 
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ject to check or control by the result of a 
subsequent suit. Claims by third parties 
to property attache! in execution are to 
be investigated in manner provided by 
O. 21, R. 60 and by R. 63 the losing party 
may bring a suit to establish his right. 
A similar arrangement is made by R;. 103 
as regards claims by a third party 
which arise or are preferred at the time 
of delivery of possession. But ques- 
tions between decree-holder and judg- 
ment-debtor as fco whether the decree 
has been satisfied or adjusted are 
not so treated by the Code, ana it is 
clear enough that a judgment-debtor who 
has faile! to have an adjustment recorded 
can neither bring a suit to set aside the 
sale on the footing of the adjustment nor 
apply under S. 47 for any snoh relief. 
The former course is forbidden by S. 47 
and the latter by Cl. 3, R. 2, O. 21. He 
may bring a suit for damages for the dee- 
ree-holder's breach of contract or for re- 
covery of the money paid under the ad- 
justment; these are not questions of exe- 
cution of the decree nor are they proper 
to be raised in a Court whose duty is con- 
fined to executing the decree. They may 
in some wide sense be questions relat- 
ing to the discharge or satisfaction of the 
decree ” but they are not within the 
meaning of these words as used in S. 47. 
Whether damages be recovered or not, 
the sale in execution will stand; and the 
executing Court will neither be tronbled 
with a dispute as to the fact of an adjust- 
ment, nor required to adjust the rights 
of the auction purchaser on the footing 
that the sale has become void. 

If these be admitted consequences of a 
failure to get an adjustment recorded, the 
question arises whether it is consistent 
with the language and intention of the 
legislature to suppose that the judgment- 
debtor who is so effectually dabarrel 
from challenging the sale either in the 
execntion Court or as plaintiff in an in- 
dependent suit, is at liberty, after retak- 
ing possession of the property, to challen- 
ging the validity of the sale as defendant 
to an ordinary suit in ejectment. This 
is the construction for which the defen- 
dants contends, and on the meaning of S. 47 
he cites as authority: Bhiram Ali*s case 
(6), already mentioned: alsoN»7 Kamal ▼. 
Jahnabi (7); Durga Ckaran v. Karamat 


(6) A.l.R. 1926 Oal, - 247. 


(7) [1900] 27 Cal. 946. 
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Khan (8); Ghandramoni v. Halijennissa 
' {.9} ; VenkataramanaGhariar v. Mee- 

natohi Sundaram Aiyar (10); Thathu 
Naik y. Kondu Reddi (11); China 
Dandsi v. Tatiah (12) and Suradhani v. 
Sitoo (13). 

These decisions have been doubted in 
Ramsona v. Naha Kumur (14); of. also 
Malkarj un v. Narhari (15), and in my 
opinion they are wrong and shonld be 
overruled upon this question. I am un- 
able to see that they are oonsistent either 
with the language or the purpose of the 
legislature in enacting S. 47. A question 
between plaintid »ancl defendant as to 
whether the decree has been satisfied or 
is a decree of which the plaintitf is en- 
d/itled to have execution is clearly one of 
-a class of questions which ** shall be de- 
termined by the Court executing the dec- 
ree.’* This does not mean merely that 
the execution Court must determine it, 
if it is raised in the coarse of the execu- 
tion proceedings. It means that the 
Court executing the decree is given ex- 
clusive jurisdiction over this matter as 
being one which relates to the execution. 
The words and not by a separate suit ” 
show clearly that the section is for- 
bidding for this purpose the use of 
the ordinary means whereby rights are 
-determined. This is on my reading 
of the section an express negative 
to carry out and make clear the 
purpose of the section in pointing to 
a particular Court as the proper Court. 
This reading is enforced in my opinion 
by the facts that the Court to which the 
section points (l) is governed by particu- 
lar rules which affect the rights of the 
parties e. g., O. 21, R. 2 (3) (2) is not 
:governed under S. 141 by the same pro- 
cedure as is applied to suits;(3) is a Court 
before which the parties are already ar- 
raigned by service of the prescribed 
notices and (4) is the Court which has 
-seisin of the execution. To say that 
.questions relating to the execution of 
t he decr ee shall he determined by the 

(8) [1903] 7 o7\V. nT^' 

(9) [1909] 9 O. L. J. 464=-4 I. O. 168. 

(10) [1909] 19 M. L. J. l=rl I. 0. 198. 

(11) [1909] 32 Mad. 242=1 I.O. 221=.5 M.L.T. 

248. 

(12) A. I. R. 1921 Mad. 279. 

418) A. I. R. 1922 Gal. 311. 

(14) [1912] 16 0, W. N. 805=10 I. 0. 90=13 

0. Zi. J. 404. 

(16) [1900] 25 Bom. 337=27 I. A. 216=2 Bom. 
L. R. 927=7 Bar. 789 (P.O.). 


Court executing the decree” means more 
than that such Court has jurisdiction to 
determine them. How much more ? 
Merely that the Court when called upon 
is not to shirk its duty ? Certainly not. 
It means that a party to any suit which 
has been decreed, who fiuds it necessary 
to raise such questions as are mentioned 
must get them determined in the execu- 
tion and cannot carry them for decision 
to another jurisdiction. As between 
parties and their representatives the act 
of the Court in effecting a sale is to con- 
fer title to property and not merely title 
to litigation: 

*‘It is of the utmost importance that all 
objeotiOQS to execution sales should be dis- 
posed of as cheaply and as speedily as pos- 
sible per Lord Maonaghten Proxunno K^tmdr 
V. Kali Das (16).” 


That is one part oi the purpose of 
S 47. Another part of its purpose is 
to ensure that oxecutiou matters shall 
be dealt with by the executiug Court 
aud on the principles laid down for 
execution cases, ft seems to me that 
in S. 47 the prohibition of a suit is 
a provision in aid of the previous 
direction which means tint questions 
within the scope of the section shall bo 
determined in execution and not other- 


wise. In these circumstances the argu- 
ment that the section says “and not by a 
separate suit” as distinct from “and not 
in a separate suit” seems to mo -to be 
pedantic rather than substantial. Tlio 
ordinary rule on questions of jurisdiction 
is that relief which a Court cannot give 
to a plaintiff it cannot give at all. It is 
only in a Court which has jurisdiction 
to grant specific perfoi'mance or rescission 
of a contract or the setting aside of a 
conveyance that a defendant c in make 
good a defence which depends upon his 
right to have such relief Mostyns case 
(17), Warren v. Murray (18), Walsh v. 
Lonsdale (19), Manchestor Breu'ery v. 
Goombs (20) and the case is even stronger 
when one is construing a section of which 
the purpose is to keep execution questions 
for the executing Court. It is in my 


(16) [1892] 10 Cal. 688==19 1. A. 166=6 Sar. 
209 (P.C.). 

(17) [1876] 1 C. P. D. 145. 

(18) [1894] 2 Q. B. 648=64 L. J. Q. B. 42=43 
W.R.3=71 L. T. 458. 

(19) [1882] 21 Oh. D. 9=52 L. J. Ch. 2=31 
W. R. 109=46 L. T. 858. 

(20) [1901] 2 Oh. 608=79 L.J.Oh. 814. 
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opiaioa as good ao objectioa to a defence 
as it is to a plaint to sxy thxt the ques- 
tion which it seeks to raise 

“coul:l only have tnjn determined by the 
order of the Court which executed the 
decree : cf. Prosunno Kaniai'’.s case (16) (at 
G3S),’* 

when a judgment-debtor’s property has 
been sold in execution and the judgment- 
debtor has been put out of possession by 
the Court’s delivery of possession to the 
purchaser, it seems clear both on princi- 
ple and authority that he cannot upon 
any allegation of fraud claim to ignore 
the sale. He may have a right to set the 
sale aside in appropriate proceedings and 
some cases this right may be admitted 
at least in equity as a defence to a 
claim. I will assume, without decid- 
ing the question, that this right may 
he asserted by a defendant even after 
the Limitation Act has made it im- 
possible for him to institute proceed- 
ings to enforce it. But if there is no 
right to have sale set aside the case is 
very different. Here it has to be con- 
ceded that neither in execution nor by a 
suit could the defendant at any time have 
asserted that the sale was liable to be 
set aside at his instance. There is only 
one Court in which he could have claimed 
the relief and in that Court he had failed 
to do what was necessary to enable to 
set up his case. Upon what principle 
can he claim as a defendant to be in a 
better position to challenge the sale than 
he would have occupied in a proceeding 
brought by himself for the purpose? It 
seems to me that we have to choose in 
this case between two views of the inten- 
tion of the legislature. On one view the 
failure to get au adjustment of the decree 
recorded involves that the defendant must 
treat the sale as valid and seek his remedy 
in damages or otherwise without challeng- 
ing the sale. On the other view he must 
suffer ejectment under R. 95, O. 21 and 
can by no proceedings seek to be restored 
to possession, but, if he seizes possession, 
he can claim that the sale was never 
binding upon him and that he is the 
rightful owner. This it would seem to 
follow, he can do at any time, provided 
that his ouster of the decree-holder auc- 
tion-purchaser was within twelve years 
of delivery of possession. In my opinion 
the former view is correct and the latter 
view is erroneous. It is part of the pur- 
pose of S. 47 to ensure that so far as 
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regards parties to the suit the executing 
Court shall, where the decree itself is 
valid, settle and decide the right to have 
execution and give a title to the pur- 
chaser. It is no part of its purpose to 
put a premium upon the forceful or 
wrongful seizure of possession, or to make 
titles valid or invalid according as' the 
one party or the other is plaintiff or 
defendant in any litigation subsequent te 
the sale — a thing which is matter of pure 
chance. How little the defendant'^ 
possession has to do with the matter can 
be seen by the circumstance that he can- 
not resist eviction under R. 95, 0. 21. 
On the contrary, I agree in the conclusion 
arrived at in Jagneswar v- Kailash (21), 
that under R. 92, O. 21 an order confirm- 
ing the sale is intended as a judicial 
determination between the parties that 
none of the objections exists upon which 
the validity of the sale could have been 
questioned. The legislature in enacting 
Cl. 3, R. 2, O. 21, cannot have been 
ignorant that decrees would be exe- 
cuted despite unrecorded adjustments, 
and that such cases would commonly, if 
not necessarily, raise a question of fraud. 
On a question of title and on a question 
of fraud it is highly difficult in my judg- 
ment to suppose that the legislature in- 
tended neither that the sale should hold 
good nor that the judgment-debtor should 
be able by proceedings of his own to have 
it set aside. 

It remains to consider an argument 
adduced by the learned advocate for the 
defendant to the effect that the right he 
claims is given to him by S. 44, Evidence 
Act. That section refers, not to all judg- 
ment, orders or decrees that may be put 
in evidence, but to those only which are 
relevant under Ss. 40, 41 or 42. It is 
said that S. 40 has some application to 
this case. 

"The existence of any jadgment, order or 
decree which by law prevents any Court from 
taking cognizance of a suit, or holding a trial 
is a relevant fact when the question is whe- 
ther such Court ought to take cognizance oC 
such suit or to hold suoh trial.” 

I have not succeeded in understanding 
what judgment or order is thought to 
have been tendered by the plaintiff under 
this section. The plaintiff to prove this 
title produced his sale certificate dated 
22nd May 1915 which was Ex. 3. He 
did not have to produce, and I do not 
find from the record that he did i n fact 

(21) A. I. B. 1925 Cal. 81. 
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produce, or exhibit the order for sale or 
the order coahrming the sale. He pro* 
duoed the sale certificate as his title*deed 
just as he might with appropriate proof 
have produced a conveyance executed by 
the defendant. Nothing was at any time 
put in evidence for the purpose of saying 
that it prevented the Court from taking 
cognizance of the suit or any part of the 
suit or any part of the defence. This is 
not a case like Hajib. Panda v. Lakhan 
Sendh (22) where the plaintiff put for- 
ward a compromise decree to prove his 
right to khas possession. A sale certi- 
ficate is not a plea of res judicata. The 
plaintiff does not say: 

*‘We litigated before as to whether the land 
was yours or mine and the Court hold it to be 
mine,’* 

He says : 

*'The Court sold it to me in execution and 
by the act of the Court your title passed to 
me.” 

The defendant wishing to show that 
the act of the Court did not pass the 
title, is barred, not by S. 11 of the Code, 
but by S. 47. He is barred just as he 
would be barred if he brought a probate 
suit before a Munsiff, or a suit for a lac 
of rupees in the Small Cause Court. S. 40, 
Evidence Act, applies to a case in which 
the Court has jurisdiction to decide a 
matter and one party says that it should 
not do so because that matter has been 
decided before. In the present case the 
trial Court had no jurisdiction to enter- 
tain the defence raised and it could so de- 
cide upon the pleadings upon a mere in- 
spection of the defendant’s own state- 
ment of his case. We wore referred to 
the case of Qujju Lai v. Patteh L'tl (23), 
which is no longer authoritative in view 
of decisions of the Privy Council of Ram 
Ranjan v. Ram Narain (24), Bitto Kun- 
toar y. Kesko Prasad (25), Tepu Khan v. 
Ranjani (26); but in my judgment there 
is nothing in the reasoning of that case 
which assists the defendant on the pre- 
sent point. 

I would in answer to the question re- 
ferred to us say that an objection to an 
execution sale on the ground that the 
decree in execution of which the sale 

(22) [1900] 27 Cal. 11=8 0. W. N. 660. 

23) C1P81] 6 Oal. 171=6 C. L. R. 439. 

24) [1895] 22 Gal. 533=22 I. A. 60=6 Sar. 530 
(P.O.). 

(25) [1097] 19 All. 277=24 1. A. 10=1 0. W. 
N. 205 (P.O.). 

(26) [1902] 25 Oal. 522=2 0. W. N. 501. 
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took place was satisfied prior to tho sale* 
cannot be pleaded by the judgment-debt- 
or by way of defence in a suit by the 
plaintiff as purchaser for possession ofi 
the property sold in execution of the de- 
cree. 

The second appeal should be allowed 
and the decree of the Munsiff restored 
with costs in all the Courts. Hearing 
fee before Full Bench ten gold mohurs. 

C. C. Ghose, J, — I agree. 

B. B. Ghose, J . — I agree. 

Panton, J.— I agree. 

Mukerji, J. — I agree. 

R«K. Reference answered 
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C. C. Ghose and Mallik, JJ. 

Daya Chand Parruk — Petitioner. 

V. 

Bhim Singh and others — Opposite 
Party. 

Civil Rules Nos. 1512 and 1653 of 
1928, Decided on 30th January 1929. 

Land Acquisition Act (1 of 1894), S. 31 — 
Karta can withdraw compensation. 

Karta of a joint Hindu family is allowed to 
withdraw the compensation money : 32 C. 

W, N. 315, Foil. [P 380 C 1] 

Benod Mitter, Rishindra Nath Sar- 
kar, Kushi Prasanna Chatterjee and 
Santomoy Majumdar — for Petitioner. 

Bepin Chandra Mullick, Govinda 
Chunder Dutt and Susil Chunder Sen — 
for Opposite Party. 

Facts. — Certain land was acquired 
under the Land Acquisition Act and 
compensation award was deposited tn 
tho office of the President of the Tribu- 
nal by the Collector under S. 31, Land 
Acquisition Act. The property acquired 
belonged to a Hindu Mitakshara joint 
family of which the petitioner was the 
karta. He applied for withdrawing of 
the compensation money on behalf of the 
family. The President of the Tribunal 
refused the application for withdrawing 
the compensation by the karta of the 
family, holding that the karta was not a 
person who had power to alienate the 
property as contemplated in S. 32, Land 
Acquisition Act. The petitioner relied 
on the decision of the Calcutta High' 
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Court; 32 C. W. N. 815 but the learned 
President distinguished the ruling from 
• the facts of the present case. 

The petitioner then moved the High 
Court and obtained a rule. Their Lord- 
ships at the time of issuing the rule 
directed that notice of the rule should be 
served on the minors, the other members 
of the joint family. 

Judgment. — We examined the re- 
cords in these two rules and we are of 
opinion that those rules must be made 
absolute. 

As regards the rule which was ob- 
tained by Hr. Siishil Sen there is not 
much dilficulty because all the parties 
interested in the compensation money 
that was awarded are before us and they 
are agreeable that the compensation 
money should be allowed to be with- 
drawn by the karta of the family. 

As regards the other rule, namely, the 
one obtained by Sir Benod-Mitter, in 
our view this case cannot be distin- 
guished from case of Dindayal v. Ham 
Sahii (l). In the last mentioned case 
the karta of the family was allowed to 
withdi'aw the compensation money. We 
see no reason why a similar order should 
not be made in this case. 

No order is made as to costs in either 
of these rules. 

R K. Appeal dismissed. 

(1) “[1928f3^c: 
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SUHRAWARDY AND GaRLICK, JJ. 

Promothonath Mittra and others — 
.Defendants — Appellants. 

V. 

Gostha Behari Sen and others — Plain- 
tiffs — Respondents. 

Appeal No. 1220 of 1926, Decided on 
16th August 1928, from decree of 4th 
Addl. Dist. Judge, 24-Pergana3, D/- 13th 
February 1926. 

(a) Specific Relief Act, S. 42 — Cosharer 
granting lease of whole property'— Other co- 
•sharer refusing to join— Lessee suing for pos- 
session and mesne profits — Lessee held en- 
titled to get lease from the grantor and pos- 
session of his share and refund of propor- 
.tional selami — Specific Relief Act, Ss. 14, 
.15 and 16. 

A oosharer professed to grant a lease of the 
■entire interest in aproperty of whioh he held 
a share only, had the draft of the kabuliyat 
made, agreed to give an amalnama or autho- 


rity to the lessee to take possession of the pro- 
perty and received the fnll selami stipulated 
from the lessee and accepted rent. The other 
oosharers refusing to execute the kabuliyat, 
the cosharer refused possession of his share 
Lessee sued for amalnama and possession. 

Held : that the suit was not for specific per- 
formance of a contract and thus coming under 
Ss. 14, 15 and 16 but was for a declaration and 
consequential relief to whioh the plaintiffs 
were entitled. [P 381 C 2] 

(b) Specific Relief Act, Ss. 14 to 17 — Law 
as to specific performance being codified in 
Ss. 14 to 17, English-authorities can be re- 
sorted to only for explaining these sections. 

Per Suhrawardy, J. — The law on the point 
of specific performance must be taken to have 
been codified by Ss. 14 to 17, Specific Relief 
Act ; and English authorities can only be re- 
sorted to for the purposes of explaining those 
sections : A. I. R. 1925 P, C. 45, Foil, 

[P 382 0 2] 

N. Sarkar, Dicarkanath Chakravarty^ 
Narendra Chandra Bose and Satyendra 
Nath Mitter — for Appellants. 

Bhupendra Kumar Ghose — for Res- 
pondents. 

Garlick, J . — The facts of this case 
are that the plaintiff' wanted a lease of 
6 bighas of land 12 annas of whicn be- 
longed to defendants 1 to 7 whom I shall 
call the Mitras and four annas belonged 
to defendants 8 9 who represent some 

minors whom we may call the Boses. 
The plaintiff negotiated with the Mitras. 
They agreed to give him a bemeaJi lease 
for a selami of Rs. 300 and annual rent of 
Rs. 60. It was apparently assumed that 
the four annas oosharers would join in 
the lease. In pursuance of this agree- 
ment the plaintiff paid Rs. 300 as selami 
to the Mitras and executed a registered 
kabuliyat which had been drawn up in 
their cutchery* They agreed to give him 
an amalnama signed by the 16 annas co- 
sharers. Defendants 8 and 9 however 
refused to join in the lease so the amal- 
nama was never given. The Mitras 
offered to pay back to the plaintiff his 
Rs. 300 bub he would not take it and in- 
sisted on getting a lease. As defendants 
8 and 9 would nob join in granting a 
lease be filed this suit against all the co- 
sharers, praying for an amalnama, pos- 
session of the land and mesne profits. 
The defence of the Mitias was that the 
settlement was conditional on the four 
annas sharers agreeing to it. Defendants 
8 and 9 denied that they ever made any 
agreement with the plaintiff. The first 
Court held that defendants 8 and 9 never 
agreed to grant a lease and that there was 
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only a oonditioual contract by the 12 
annas maliks to settle the land with the 
plaintiff provided that the other co- 
sharers agreed. He hold that the con- 
tract failed because the other cosharers 
never agreed, tt was suggested in the 
lower Court that the plaintiff might get 
an amalnama and possession from the 12 
annas sharers only. The Court of first 
instance refused this on the ground that 
this was never in the contemplation of 
any party and that a partial settlement 
would lead only to oomplicatious. 

On appeal to the District Judge it was 
held that though the plaintiff was not 
entitled to a lease from the 16 annas co- 
sharers he was entitled to a lease from 
the 12 annas cosharers in respect of their 
share. The order of the lower appellate 
Court was that the plaintiff be declared 
to be a lessee of the plaint lands in terms 
of the draft kabulij-at so far as the 12 
annas share of the Mitras was concerned 
and that he should get possession of 12 
annas share of the land jointly with the 
defendants 8 and 9. Defendants 1 to 7 
were ordered to refund to the plaintiff i 
of Rs. 300 selami which they had re- 
ceived. The lower appellate Court also 
ordered an enquiry to be made as regards 
the amount of mesne-profits to be paid to 
the plaintiff. Defendants 1 and 7 have 
appealed and their main ground of appeal 
is that the plaintiffs’ suit was a suit for 
specific porformauce of a contract and 
that a decree for partial performance such 
as has been given by the lower Court 
could not legally be given under Ss. 14, 

15 and 16, Specific Relief Act. It is 
pointed out that the agreement if any, 
was an agreement to grant a lease by the 

16 annas cosharers and not by tlie 12 
annas cosharers. It is argued that the 
lower appellate Court has made a new 
contract for the plaintiff and also that it 
has allowed specific performance of a por- 
tioQ of a contract which was one and in- 
divisible. It was also argued that the 
contract was conditional and that it came 
to an end when the condition became im- 
possible of performance and that the 
plaintiff as a matter of fact had never 
prayed in his plaint for performance of a 
portion of the contract namely 12 annas 
share of it. 

If the suit is regarded as a suit against 
the 16 annas maliks for a joint amalnama 
then it is a suit for specific performance. 
But in form it is rather a suit for decla- 
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ration of title and for possession. In the 
plaint nothing was said about specific 
performance of a contract. The plaintiff 
alleged that his kabuli^ at liad been ac- 
cepted and he claimed only an amalnama, 
possession and mesne profits. If it is a 
suit for specific performance it must come 
under either of Ss. 14, 15 and 16. Specific 
Relief Act. S. 14 applies when the por- 
tion of the contract which cannot bo per- 
formed bears so small a proportion to the 
whole that tbe deficiency is trivial. That 
is not the case here A fourth part of a 
contract is not an insignificant portion of 
the whole. S. 16 only applies when 
contract can be divided into independent 
parts one of which can bo enforced with- 
out regard to the other. That section 
does not apply here for a -contract about 
a 12 annas undivided share cannot be re- 
garded as an independent portion of a 
contract relating to 16 annas of the suit 
bond. The only section which might ap- 
ply is S. 16. S. 15 applies if one party 
is unable to perform a considerable por- 
tion of his contract but the other party 
consents to accept performance of such 
portion as is possible of performance and 
is willing to for go all compensation with 
regard to the test of it. That section 
would apply here if the plaintiff were 
willing to take a lease from the 12 annas 
maliks and gave up his claim against the 
four annas maliks and also give up all 
claim to compensation with regard to the 
four annas. But that was not the plain- 
tiffs case and that is not the relief which 
has been given to him. He has been de- 
clared to be a lessee of only the 12 annas 
cosharers of the land but not without 
compensation for the deficiency j for de- 
fendants 1 to 7 have been ordered to re- 
fund a quarter of the selami to him. 

But the decree as a matter of fact is 
not a decre^for specific performance of a 
contract. The decree is in the form of a 
declaration that tbe plaintiff is already a 
lessee of the plaint 'land to the extent of 

the 12 annas share of defendants 1 to 7 

and that he will get possession of that 
share. He will get a refund of a part of 
the selami and will get mesne profits fori 
the period subsequent to the date of the 
kabuliyat which ha has already executed. 
This decision of the lower appellate 
Court seems to us to be in accordance 
with the admitted facts. Defendants 1 to 7 
had agreed to give tbe plaintiff a lease of 
their share of the land and they had ac- 
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cepted from him a kabuliyat which was 
drawn up iu their office. The lease had 
been actually granted so far as they were 
concerned. There is nothing further to 
be done by them. The plaintiff is al- 
ready a lessee of that share.. No amal- 
nama is necessary. All that he requires 
is possession. The decree granted is not 
a decree for specific performance but is a 
declaratory decree with consequential re- 
lief. I see no reason why this decree 
should not he upheld. In my opinion 
the appeal should be dismissed with 
costs. 

Suhrawardy, J.— T agree. The case 
lias been argued before us on the basis 
that the suit was one for specific perfor- 
mance of a contract and it is argued on 
the authority of the well-known case of 
Pride V. Griffith (l), that there could 
not be a partial decree and that the 
plaintiff’s entire suit should be dismissed. 
The facts as found by the learned Subor- 
dinate-Judge are that the Mitters pro- 
fessed to grant a lease of the entire in- 
terest in the property, that they executed 
a memorandum giving the terms accord- 
ing to which the lease by the defendants 
should be executed. They had the draft 
of the kabuliyat made and corrected in 
their office by their own men, the 
manager of the Mitters gave an amalnama 
or authority to the plaintiff to take pos- 
session of the property, that the Mitters 
received Rs. 300 the full selami stipu- 
lated from the plaintiff and accepted from 
the plaintiff rent for one quarter of 1326. 
On these facts the conclusion arrived at 
'by the learned Additional District Judge 
is that the plaintiff is entitled to succeed 
in a suit for recovery of possession of 
land. The learned Judge has not put it 
in so many words ; but what he means to 
find is that there was a concluded and 
• completed contract of leise between the 
, parties. It is not discovered that the 
Mitters are not able tq give to the plain- 
tiff title to the entire 16 annas. But so 
far as their 12 annas share is concerned, 
there was nothing more to be done in 
order to complete the lease. There is no 
question of specific performance of any 
contract in this case because so far as 
Mitters’ share is concerned the lease was 
complete. It is a suit for declaration of 
•title to land and for recovery of posses- 
sion. The t itle of the plaintiff having 

(1) U85X] 1 Do. Q. M. <k G. 80=»15 Jur. 1033 
=21 L.J. Oh. 78. 


been established, he is entitled to a de- 
cree for possession also. 

With regard to the argument that has 
been so strenuously addressed to us as 
regards specific performance, the law 
does not seem to be so settled as the ap- 
pellants take it to be. Price v. Griffith 
(1) has been explained in Hexter v. 
Pearce (2) where it is pointed out that 
the passage in Price's case which support 
the appellant’s view was an obiter and is 
not to be followed in every circumstance, 
The case of Lumley v. Ravenscroft (3), 
following Price*s case made certain reser- 
vations where it was observed : 

I'the case of course will be different. If noth- 
ing more than partial performance is possible 
by reason only of the default of the defendant, 
because no man ought to be allowed to take 
advantage of his own wrong.” 

Burrow v. Scamwell (4) is another case 
in point where it was held that a partial 
lease is possible where the grantor is un- 
able to grant a lease in its entirety. This 
view was also taken in Shyama Charan 
Kotal v. Kumud Dasi (5) though some of 
the expressions used in the case seem to 
go beyond the law as appears to have 
been settled by authorities. As the 
Judicial Committee has pointed out in 
William Graham v. Krishna Chandra 
Bey (6) the law on this point must be| 
taken to have been codified by Ss. 14 to 17, 
Specific Belief Act : and English autho- 
rities can only be restorted to for the 
purpose of explaining those sections. 

S. 15 for instance provides for partial 
performance of a contract under certain 
circumstances. Even if this case were a 
case where Specific Relief Act was appli- 
cable I would have had no hesitation in 
decreeing the plaintiffs' suit under S. 15, 
Specific Relief Act. The law as expressed 
in Uortlock v. Buller (7), that a plaintiff 
is entitled to what he has got is still 
good law. As I have said the case is a 
pure case of declaration of title and re- 
covery of possession and the plaintiff ac- 
cording to the finding of the Court below 
has succeeded in establishing his title. 


(2) [1900] 1 Ch. 341=69 L.J. Ch. 146=16 T. 
L.R. 94=48 W.R. 330=82 L.T. 109. 

(3) [1895] 1 Q.B. 683=64 L.J. Q.B. 441=59 J. 
P. 277=43 W.R. 584=72 L.T. 382. 

(4) [1881] 19 Oh. D. 175=51 L.J. Ch. 296=30 
W.R. 310=45 L.T. 605. 

(5) [1918] 27 C.Ij.J. 611=42 I.O. 378. 

(6) A.I.R. 1925 P.O. 45=52 Cal. 335=52 I.A. 

90 (P.C.). 

(7) 10 Ves. 292. 
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The appeal therefore fails and is dis- 
iinissed with costs. 

m.n./r.k. Appeal dismissed. 
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B. B. Ghose and Panton, JJ. 

Satish Ohandra Chakravarti — Judg- 

snent-debtor — Appellant. 

V. 

Sarat Kamini £)5yi“~Decre0-holder — 
^Respondent. 

Appeal No. 238 of 1928. Decided on 
11th February 1929, against appellate 
-order of Sub-Judge, Zillah Mymensingb, 
D/- 28th February 1928. 

Civil P. C., S. 2 — Decree in a suit for pos- 
eession and mesne profits — Partly final 
l>artly preliminary — Time for execution of 
the decree of possession, runs at the latest 
irom the date of the final decree of the ap- 
pellate Court — Lim. Act, Art. 182, 

When a decree is made for possession, that 
■portion of the decree is final ; and ^Yhen a 
decree is made for mesne profits in a suit it is 
only preliminary, because the final decree for 
mesne profits cannot be made unless the 
amount due is found upon further enquiry. In 
such a suit, although one decree is made, it is 
partly preliminary and partly final. The 
final part of the decres can be executed apart 
from the preliminary part and it falls within 
rthe provision of Art. 182, Lim. Act. Time for 
•execution of the decree for possession runs at 
the latest from the date of the final decree of 
the appellate Court and not from the time 
when the decree ascertaining the mesne pro* 
•fits was passed. [p 383 0 2, P 384 0 1] 

Annada Charan Karkoon — for .\ppel- 
ilaut. 

Phanindranath De — for Respondent. 

•Judgment. — This is an appeal by the 
judgment-debtor against an order of the 
Subordinate Judge dismissing his appeal 
in the matter of execution in which he 
raised an objection that the execution of 
the decree for possession had been barred 
by limitatiou. The suit brought by the 
respondeat decree-holder was for posses- 
•sioQ of certain properties and for mesne 
profits apparently including the mesne 
profits even after the date of the suit. 
The trial Court dismissed the suit. On 
appeal by the plaintiff it was decreed. 
This decree which is dated 23rd January 
1922 was for possession as well as for 
mesne profits ; and au order was made 
by the lower appellate Court for sending 
the case to the trial Court for ascertaiu- 
ment of mesne profits. The defendant- 
appealed against that decree to the High 
Court which was dismissed on 17th 
.July 1923. After that, an euQuiry was 
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made as to the amount of mesne .profits 
which must have been for a period of 
three years, according to O. 20, E. 12, 
Civil P. C., after the date of the decree. 
This was made on 30th April 1926. The 
decree-holder did not take possession l)e- 
fore that date. He applied for execution 
of the decree for delivery of possession as 
also for mesne profits on 24th March 
1927. Both the Courts below have held 
that time should run from the date of 
final disposal of the case which, they 
thought, was the date when mesne pro- 
fits were assessed, that is in April 1926. 
The judgment-debtor contends before us 
in his appeal that limitation for the exe- 
cution of the decree for possession runs 
from 17th July 1923 when the appeal to 
the High Court svas dismissed. The 
contention on behalf of the decree-holder 
respondent is that the Courts below were 
right in holding that limitation ran from 
April 1926 on the ground that it was an 
entire decree which the decree-holder 
was entitled to execute and so long as 
the mesne profits had not been ascer- 
tained, the decree was only a prelimi- 
nary one. That contention of the res- 
pondeat can hardly be supported on 
principle. 

\ decree according to the expla- 
nation of the term in S. 2, Civil P. C., 
may be final as well as preliminary, and 
a decree is preliminary when further 
proceedings have to be taken before the 
suit can be completely disposed of it 
is final when the adjudication completely 
disposes of the suit. The next provision 
is that a decree may be partly prelimi- 
nary and partly final. Now a suit for 
possession as well as mesue profits, may 
be taken to be a suit for two claims 
joined together for which two separate 
suits may be brought. O. 11, R. 4, Civil 
P. C., entitles the plaintiff to join two 
claims for possession and mesne profits 
in one suit. When a decree is made for 
possession, that portion of the decree is 
final ; and when a decree is made forj 
mesne profits in that suit it is only pre- 
liminary, because the final decree for 
mesne profits cannot be made unless the 
amount due is found upou further en- 
quiry. Therefore, further proceedings 
have to be taken for ascertaining the 
amount due for mesue profits, before the 
claim for mesne profits can be completely 
disposed of. In such a suit, although 
one decree is made, it is partly prelimi. 
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nary and partly final. The final part of 
the decree can be executed apart from 
the preliminary part, and it falls within 
the provisions of Art. 182, Lim. Act. 
Time for execution of the decree for pos- 
session, therefore, runs at the latest from 
the date of the final decree, of the appel- 
late Court. The judgment and order of 
■the Court below so far as it holds that 
the application for execution of the 
decree for possession is not birred by 
limitation must be sot aside and we hold 
that thit part of the application must 
stand dismissed with costs. 

There is no appeal with regard to the 
execution about the decree for mesne pro’ 
fits. The application for execution of 
the decree for that amount is within 
time and the decree-holder will be 
entitled to proceed with the execution of 
that portion of the decree. 

The appellant is entitled to his costs 
of this appeal which we assess at two 
gold mohurs. 

p.r./r.k. Appeal partly allowed. 
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^ Rankin, C. J., and C. C. Ghose, T. 

Bast mdiZi^Appellaot, 

V. 

Sukh Sugar Saha and others — Respon- 
dents. 

Appeal No. 922 of 1927, Decided on 
7th March 1929, against appellate decree 
of Sub-Judge, 2nd Court, Faridpur, D^- 
15th December 1926. 

Specific Relief Act, S. 9 — Interference by 
trespassers, with the holder of an invalid 
under-raiyati lease, is not permissible. 

It is uarcasooable to pormit an under- 
raiyat to be interfered with by a trespasser 
apart altogether from S. 9 merely because the 
lease from his landlord is for a longer term 
than the law permits. The fact that a person 
in is possession paying rent to his landlords 
is a sutficient interest in the property to en- 
able him to recover it against the defendants, 
the defendants showing no title whatever, 
still less a better title : 20 O. W. N. 182, Dist. 
{Cases Referred). [P 384 0 2] 

Rupendra Coomar Mitter and Hira 
Lai Ganguli — for Appellant. 

Ounada Charan Sen and Jatis Chan- 
dra Guha — for Respondents. 

Rankin, C. J — In this case the plain- 
tiff took an under-raiyati lease from the 
pro forma defendants 5 and 6 whose title 
is not in dispute. The lease he took pur- 
ported to be unregistered and therefore it 
is made invalid by S. 85, Ben. Ten. Act. 
Nevertheless the plaintiff went into pos- 


session under it, paid rents to his land- 
lords, made no objection, and in that con- 
dition of things in or abonfc 1924 he was 
dispossessed, according to the findings of 
fact, by defendants 1 to 4, the defendants 
1 to 4 having no shred or pretence of 
title whatever, they being merely tres* 
passers. The question is whether the- 
plaintiff can recover in ejectment, his- 
suit not being brought under S. 9. Specific- 
Relief Act. It is said that as he can- 
not prove his title from his landlords by 
reason of the permanent lease being in- 
valid and not evidence he is liable to be 
ejected without any remedy by any tres- 
passer apart from S 9. Specific Relief Act, 
That seems to me to bo an erroneous pro- 
position of law though I quite agree that 
the theory of this matter is somewhat 
difiQcult to reconcile in some of the deci- 
ded cases. But the case of Kartilc Man- 
dat V. Bama Churn Mandal (ij relied 
upon by the appellant is a different case. 
That is a case where a person souglit for 
the fir&t time to get possession of lands 
granted to him by an invalid lease and 
was resisted by the defendant when he 


went to obtain possession. There are 
however, cases in this Court which show 
that the Court is not so unreasonable 
as to permit an under-raiyat to inter- 
fered with by a trespasser apart be alto- 
gether from S. 9, Specific Relief Act, 
merely because the lease from his land- 
lord is for a longer term than the law 
permits. This matter ' has been decided 
in the case of Beni Madhah v- Raj 
Chandra Pal (2) and again in the case of 
Gour Mandal y. Pear i Majhi (3). We 
have also been referral to the oases 
Adhar Chandra Pal v. Dibarkar Bhuyan 
(4) and Shama Charan Roy v. Surja 
Kanta (5). It appears to mo that these 
cases are right on principle and thit the' 
fact that a person is in possession paying 
rent to his landlords is a sulficient inte-', 
rest in the property to enable him to re-' 
cover it against the defendants, the de- 
fendants showing no title whatever, still 
less a better title. In my opinion, this! 
appeal must be dismissed with costs. 

C. C. Ghose, J . — I agree. 


P.r./r.k. 


Appeal dismissed* 


( 1 ) 

( 2 ; 

(3) 

U) 


■1916J 20 C. W. N. 182=29 I. C. 50i, 
:i910] 14 C. W. N. 141=2 I. C. 202. 
:i918] 22 C. W. N 61=43 I. C. 864. 
1914] 41 Cal. 394=25 I. C. 76. 

:i910] 15 C. W. N. 163=6 I. 0. 806. 


1929 Chandi Charan Law v. Lal Bewa Calcutta 385 


A. 1. R. 1929 Calcutta 385 

MUKHERJI and MALIilK, JJ. ^ 

Chandi Charan Lan — Appellant 

▼, 

Lai Betva and others: — Respondents. 

Appeal No. 2246 of 1926, Decided on 
13th February 1929, against appellate 
decree of Addl. Sub-Judge, Noakhali, 
D/- 29th July 1926. 

(a) Bengal Tenancy Act, S. 106 — Tank re* 
corded acniskar of defendant — Suit by plain- 
tiff under Bengal Tenancy Act for correct- 
ing the entry but failing — Subsequent suit 
in civil Court for possession and declaration 
that tank is bis mal and not defendant's 
niskar is barred — Civil P. C., S. 11. 

Plaintifi sued to recover possession of a tank 
with its banks on declaration of his title 
therein alleging that it was not the niskar 
property of the defendant but part of his mal 
property. The tank and its banka were recor- 
ded in the Record-of-Bights as held by defen- 
dant 1 in niskar right. The plaintiff had prior 
to this suit instituted a suit under S. 106 for 
oorreotion of the entry alleging that it was his 
mal property but failed therein. 

Held : that the decision in the suit under 
S. 106 operated as a bar to the present suit : 

(Case Law considered.) [P 386 O 2] 

« 

(b) Record-of'Rights — Entry against Plain- 
must prove that it is not correct. 

Where the entry in the Settlement khatian 
is against the plaintiff, the plainti0 has to re- 
but tbe presumption of its correctness. 

[P 887 C 1] 

i^arendra Chandra Bose and Satyendra 
Nath Mitter ^ioT Appellaut. 

Bhagirath Chandra Das — for Respon- 
dents. 

Biraj Mohan Majumdar — for Deputy 
Registrar. 

Judgment. — This appeal has arisen 
out of a suit to recover possession of a 
tank with its banks on declaration of tbe 
plaintiS’s title therein. The suit has been 
dismissed by both the Courts below. 

The tank and its banks were recorded 
in the Record-of- Rights, eight annas, as 
held by defendant 1 in Niskar right and 
the remaining eight annas, as held by 
defendants 2 to 50 in different tenure 
rights under tbe plaintiff. The plaintiff 
instituted a suit under S. 106, Ben. Ten. 
Act for correction of the entry in so far 
as it related to the former eight annas, 
alleging that it was his mal property but 
failed therein. He then instituted the 
present suit alleging as regards the former 
half that it is not the niskar property of 
defendant 1 but is part of his own mal 
property, and as regards the latter half 
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that defeudauts 2 to 50 have no concern 
with or rights to the same. 

The Courts below have held that the 
decision in the suit under S. 106, Ben. 
Ten. Act operates as a bar to tbe present 
suit. This view is challenged and it is 
said that as the Revenue Officer had no 
jurisdiction to go into the question of 
title and could not make a decree for re- 
covery of possession the decision cannot 
bar the present suit. 

From the decree in the suit under 
S. 106, Ben. Ten. Act which is on the re- 
cord it appears that the plaintiff prayed 
therein that the entry in the khatian 
might be corrected by recording that de- 
fendant 1, bad no niskar right and that 
the laud was held by the defendant under 
the plaintiff and was liable to assessment 
of rent. It is quite true that the prayer 
for possession was not and could not be 
included in the suit uuder S. 106. Tliis 
is a proposition for which no authority is 
needed ; but as this relief will not be 
available to the plaintiff until he can get 
some sort of title established, what has 
to be seen is whether the declaration of 
the title that he seeks for, is barred by 
reason of the deoisiou in the suit under 
S. 106. In support of the proposition 
that the Revenue Officer had no authority 
to determine the question, reliance has 
been placed upon certain decisions, which, 
as well as those in which a contrary view 
has been taken, will now be noticed. 

In the case oi . Mohunt Padmalav 
Bamanuj Das v. Lukmi Bant (1) there 
is a passage in the judgment of Wood- 
roffe, J., which would seem to indicate 
that the question of possession alone 
should be considered in a suit under 
S. 106 ; but Coxe, J., observed that 

** it is evident that in proceedings under the 
Bengal Tenancy Act no disputes of title bet- 
ween rival proprietors, considered merely as 
proprietors, can legitimately arise ’* (p. 13) 

and again that suits under S 106 are 
'* suits between tenant and tenant or between 
landlord and tenant in which questions other 
than those of possession may legitimately 
arise ” (p. 15). 

The observations of Woodroffe, i., 
should, therefore, be taken as limited to th» 
peculiar facts of the case, namely that the 
dispute concerned two rival proprietors 
without any question arising between any 
of them and the tenants. Tbe case of 
Bam Chandra v. Nandananda (2) in 

(1) .C19073 12 O.W.N. 9. 

(2) tl913] 19 O.L.J. 197=20 I.O, 298=18 0. 
W.N. 988. 
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which Mohunt Padmalav*s case (l) was 
referred to, does not help the appellant 
because there the question of possession 
had not at all been investigated, and 
while remanding the case for an investi- 
gation of that question it was observed 
that the Bengal Tenancy Act deals with 
relations of landlords and tenants and it 
is not part of its purpose to regulate dis- 
putes between rival proprietors except in 
Bo far as such disputes affect their rela- 
tion with their tenants, and the view of 
Coxe, J.,‘ in Mohunt Padmalav's case (l) 
was adopted and affirmed by the learned 
Judges. The view of Coxe, J., in Mohunt 
Padmalavs case (l) was agreed in by 
Carnduff, J., in Ensar Ali v. Yakub Ali 
(3). Another case on which considerable 
reliance has been placed on behalf of the 
appellant is that of Aswini Kumar v. 
Sarada Charan (4). In that case there 

was an observation to the effect that 
these matters (meaning prayer for declara- 
iiion of title and recovery of possession) are 
Entirely foreign to the jurisdiction of the 
Bevinue Officer under S. 106. - 

The suit, in that case, as far as may be 
gathered from the report, was a suit bet- 
ween two rival proprietors, but whatever 
that may be.not much weight was attached 
to this observation in the latter decision 
in the case of Apurba Krishna v. Atar- 
Ttiani (5) in which all these cases were 
reviewed and it was said that in a suit 

under S. 106, Ben. Ten. Act, for correction 
of the Becord-of -Eights, when the Eevenue 
Officer proceeds to decide the dispute, he 
has to determine not merely whether cer- 
tain words should or should not remain 
unchanged in the records but also whether 
the facts described by these words are 
correct. In the case last mentioned the 
contention that the scope of the suit 
should not extend to questions of title was 
overruled. There are a few other cases 
upon which reliance was placed on be- 
half of the appellant and so they deserve 
specific mention. One is Kali Sundari 
V. Girija Sankar (6). That case decided 
that where a plaintiff not only seeks for 
correction of entry in the Record-of-Eights 
■which is in favour of the defendant but 
also asks for recovery of possession from 
the latter, whom he concedes, has been in 
possession from before the date of final 
publication, those reliefs could not pro- 



[1911] 18 I.O. 311. 

[1916] 34 O.L.J. 79=37 I.C. 253. 
[1920] 64 I.O. 889, 

[1911] 16 O.W.N. 974=11 I.O. 184. 


perly be secured by a suit under S. 106 
aud the proper course for the plaintiff 
was to bring a civil suit, because as bet- 
ween landlords of neighbouring estates 
the only question that can be raised in a 
proceeding under S. 106 is as to posses- 
sion at the date of the final publication. 
Another case is Pran Krishna Saha v. 
Trailakya Nath Choudhuri (7) where it 
is held that a person who is not in pos- 
session of land which is claimed as rent- 
free at the date of the Hecord-of-Bights, 
cannot have the mere question of his title 
to hold the land rent-free tried in a suit 
under S- 106 and as the Eevenue Officer 
cannot give him possession be can get only 
complete remedy in a civil suit. These 
two decisions were passed in appeals in 
suits under S. 106, and if in the present 
case the plaintiff had alleged in his suit 
under S. 106 that he was out of possession 
and merely asked for declaration of hie 
mal right, it might on the authority of 
these decisions have been held that the 
suits were incompetent. 

We are not, however, concerned 
with any such question in the present 
case: it should be noted that in the 
suit under S. 106 the plaintiff never 
admitted that he was out of posses- 
sion but on the other hand he proceeded 
thereon the footing that the land was held 
under him by defendant 1. Another case 
relied upon on behalf of the appellant is 
that of Asrafannessa v. Hem Chandra 
Chaudhury (8). That was a case in which 
the dispute raised in the suit under S. 106 
was one between rival co-owners only and 
was a dispute with which the Bengal 
Tenancy Act had little to do. Lastly was 
cited the case of Bam Narayan Singh v. 
Sukhdeo Teli (9) : but beyond the fact 
that it approves of the decision in Aswini 
Kumar Aich v. Saroda Charan Basu (4) 
it has no relevancy. That a question of 
title of the present character m^y be gone 
into by a Eevenue Officer and if decided' 
by him concludes the parties under S. 107 
has been held in Apurba Krishna v. 
Shyama Ch. Pramanik (10). It is not 
possible, in view of the pleadings so far 
as may be gathered from the decree under 
S. 106 and the pleadings in the present 
suit, to say that the dispute was between 
two rival proprietors. 

(7) [1915] 19 O.W.N. 911=27 I.C. 883. 

(8) A.I.B. 1927 Cal. 316=54 Cal. 114. 

(9) A.I.B. 1928 Pat. 579=7 Pat. 786. 

(10) [1920] 34 C.W.B. 238=54 I.C. 953. 
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•^he deoiaioas of the Courts below, so 
far aa the first ooateation of the appellant 
ia conoerned, appears to us to be correct. 

As regards the other eight annas share 
lit has been urged that the onus of proof 
(has been wrongly placed. We are of 
-opinion that the Settlement khatian is 
against the plaintiff, the plaintiff has to 
rebut the presumption of its correctness ; 
and although apart from that presumption 
it would be for the defendants to esta- 
blish the limits of their tenures which 
lie within the zamindari of the plaintiff, 
still where, as here, that presumption 
exists the point of view from which the 
Subordinate Judge dealt with the matter 
cannot be said to be incorrect. It has 
also been urged that the question of the 
'plaintiff’s title by purchase of one anna 
-share should have been gone into, but the 
•Subordinate Judge in our opinion has 
given sufficient reason for declining to 
-accede to the appellant’s prayer in this 
•respect. 

We accordingly dismiss the appeal with 

iCOStS. 
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BA.NKIN, C. J., AND BUCKLAND, J. 

Sundermull and others — Defendants — 
Appellants. 

V, 

John Carapiet G(ilstaun~^ Plaintiff — 
Respondent. 

Appeal No. 80 of 1928, Decided on 
doth December 1928, from original de- 
•cree of Lort-Williams, J., D/- 13th 
July 1929. 

(c) Civil P. C., O. 34. R. 6 — Personal 
(remedy is not available till security ex* 
diausted. 

When a mortgagee brings a suit to eaforoe 
his mortgage, the Court will not allow him 
to eofotoe it by a personal judgment against 
"the borrower until he has exhausted his 
remedies against the security. [P 389 0 ij 

(b) Civil P. C., O. 34, R. 6— Court has in- 
dependent power to grant personal judg- 
ment. 

The power of the Court to give relief by 
..granting a personal decree does not depend 
upon O. Si,‘ R. 6, which is a provision giv- 
ing direction to tho Court as to the time and 
manner at and in which the relief is to be 
.given. It is open to the Court on motion in 
.a consent deoree to give a psrsonal judgment 
against the mortgagors. [F 883 0 1, 2j 

(c) Civil P. C., O. 34. R. 6 — Consent de- 
*eree silent about personal judgment — Silence 
4does not mean right is foregone. 

The mere fact that the terms of a consent 
<deorea abou^ the grant of a personal judgment 
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are silent is uot a reason for holding that the 
lender was to forego his right to recover his 
money back from the borrower, if the secu- 
rity is found to be deficient. [P 383 G 2] 

Langford James and S. C. Bose — for 
Appellants. 

N. N. Sarkar, S. M- Bo<>e and R. C. 
Ghosh — for Respondent. 

Rankin, C. J. — This is an appeal 
from an order made by Dort Williamg, 
J., upon a motion brought pursuant fco a 
notice dated the fifth day of June 1928 
in the course of a suit to eaforce a mort- 
gage. It appears that the mortgage secu- 
rity was created in or about 1919 and 
that a sum of 12 lacs was advanced upon 
the security. 

The suit in the course of which the 
order complained of is made was brought 
by the mortgagee Mr. Galstauo in June 
1921 and that, as originally framed, was 
a suit against defendants 1 and 2 — the 
parties who had entered into the tran- 
saction with him. Defendant 3 was 
a puisne encumbrancer and at some 
stage of the suit certain other persons, 
some of whom were minors were made 
parties to the proceeding on the theory 
that they might claim that they were 
interested in the mortgaged proparty be- 
ing joint members of a Hindu Mitak- 
shara family along with defendants 1 
and 2. 

The suit did not come on in tlio ordi- 
nary way for trial because it appears that 
on 25th March 1925 it was settled on 
the basis of certain terms scheduled to 
the consent decree of that date. It was 
declared with the consent of the parties 
appearing through their respective coun- 
sel that the said terms of adjustment 
ought to be carried out and the same 
were ordered and decreed accordingly. 
The whole of the arrangement is given 
not in the body of the deoree but in the 
schedule, that is to say, the language of 
the parties themselves is in the schedule. 
Broadly speaking, the arrangement was 
this that these alleged Mitakshara co- 
sharers agreed that they had no interest 
in the mortgaged property, agreed to its 
being treated as a property which defen- 
fendants 1 and 2 were entitled to pledge 
As regards defendant 3 he was not in 
a position to object to the enforcement 
of the mortgage. Defendants 1 and 2, in 
these .circumstances, proceeded to deal 
with the matter in this way that the 
arrears of interest upon the loan oalpu- 
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lated up to the end of January 1925 were 
to bo liquidated by the delivery of cer- 
tain goods. That left to be dealt with 
a net sum of twelve lacs (Rs. 12,00,000) 
principal due upon the mortgage p-s from 
lat February 1925 and with reference to 
this sum it was not necessary to make 
any calculation because there was a clean 
sum of twelve lacs (Rs. 12,00,000) that 
was going to be dealt witl) by the ar- 
rangement. Now. the terms make defen- 
dants 1 and 2 admit that the sum of 
twelve lacs is due for principal. They 
then made them consent to a decree 
absolute for sale ” for the said amount 
carrying interest at the rate of 7 per 
cent per annum from 1st February 1925 
until payment in full. So the agreement 
is an agreement to an immediate decree 
absolute. The terms go on to provide 
for stay of execution of that decree : 

** the decroo will not be executed by the sale 
of the mortgaged properties or otherwise for 
a period of 5 years on certain conditions. ” 

The conditions of the stay were that 
defendants 1 and 2 would pay oft one 
lac in each year and that they would 
pay interest by equal monthly instal- 
ments on the amount due from time to 
time by the 15th of each month. There 
is a clause which says that in the event 
of default in making those payments the 
whole of the balance of the decretal 
amount, interest and costs then due and 
unpaid will at once become due ” and 
the plaintiff will be at liberty : 

“ to execute the decree by sale of the mort- 
gaged properties in suit through Court in the 
usual way. ” 

I am not of opinion that any light is 
thrown upon the present controversy by 
any other terms in this consent decree. 
A certain sum became the decretal 
amount, and order absolute for sale was 
made. It was stayed for a period of 
5 years upon certain terms. It was 
provided that if those terras were not 
complied with, the plaintiff was to be at 
liberty to execute the decree by sale of 
the mortgaged properties in suit through 
Court in the usual way. It appears that 
default was made and on 27th January 
1926 the plaintiff made an application 
to enforce his decree. By that time it 
is obvious that it was necessary to make 
a calculation to find out how much had 
been paid of this sum of twelve lacs 
with interest at 7 per cent per annum 
from 1st February 1927. Accordingly 
there was a reference to the Registrar 


and he did report on the matter • 
Ultimately a final order for sale under- 
this consent decree was made on Qtb 
August 1926. On that date there was 
really for the first time a final order for 
sale : 

" It is ordered and decreed that 'the pre- 
mises comprised in the mortgage in the said 
decree mentioned or a sufficient part thereof 
be sold with the approbation of the said Re- 
gistrar to the best purchaser or purchasers. ” 

and so forth. 

Thereafter last year and in the present 
year the properties were sold but they 
failed to produce sufficient to cover thO' 
amount. The order complained of, has 
been made by the learned Judge on the 
application of the plaintiff for a personal 
decree for the balance against defen- 
dants 1 and 2. It is to be pointed out 
that there is an order in the rules of tbe- 
original side which gives a direction to- 
this effect that when an ordinary preli- 
minary decree is being drawn up it shall 
always include a clause to say that leave 
is reserved to the plaintiff to make an 
application for personal judgment after 
a sale has been carried out. In the pre- 
sent case the terms of the decree were 
not drawn up by the Court's office 
at all. The decree in this case so 
far as the Court was concerned was a 
decree that certain parties having agre^ 
to certain things in the schedule it is 
ordered that it should be carried out. 
The learned Judge has rightly, in my 
judgment, come to the conclusion, that in 
this case there was a clear personal lia- 
bility resting upon the borrowers in res- 
pect of the monej' lent and two conten- 
tions have been advanced before us. 

The first is the contention as a matter 
of procedure and of an examination of 
the terms of O. 34, Civil P C , to the 
effect that R. 6 does not in terms apply 
to this case and that it is not possible 
to get a personal decree in this suit whe- 
ther or not any personal liability re- 
mains upon defendants 1 and 2. 

The second contention is that upon » 
true construction of this consent decree 
the bargain between the parties was a 
bargain that the mortgage should be en- 
forced in a certain way that it means 
and intends that it was not to be en- 
forced in any other way in particular, 
not to be enforced by a personal judg- 
ment. In my opinion both of these con- 
tentions fail. It has been pointed out » 
on the strength of the case reported in 


SUNDERMULL V. J. 0. Galstaun (Raakio, 0. J.) Calcutta 389 


1929 

Beohu Singh v. Bicharam Saku (l) bhat 
when you read the rules iu O. 34 
fche provisions for a preliminary decree 
and a final decree have bo be read to- 
gether. Acoording bo the strict inter- 
pretation the provisions as to a final de- 
cree apply only where there has been a 
preliminary decree of the kind contem- 
plated by the previous rule. In the 
same way when we come bo R 6 it is 
contended that the words : 

“ where the net proceeds of any such sale are 
found to be insufficient to pay the amount 
due to the plaintiff if the balance is legally re* 
coveiable from the defendant otherwise than 
out of the property sold, the Ooiirt may pass 
a decree for such amount, ” 

that this rule operates only where the 
previous proceeding has been in exact 
-Compliance with Rr. 4 and 5. It is said 
that because in this case the ODnsent de- 
cree was not a preliminary decree in 
complete accordance with R. 4 and be- 
cause there has not been a final decree 
in complete accordance with R 5, there- 
fore, the operation of R. 6 cannot be tole- 
rated in those proceedings and that there 
is no provision whereby judgment can be 
had against the defendants personally 
•even supposing that there was no bar- 
gain to the effect that the defendants 
should be relieved of their personal lia- 
biliby. I reject that argument entirely. 
Ib is well sebbled in Indian law that 
|wlien a mortgagee brings a suit to en- 
force his mortgage the Court will not 
'allow him to enforce it by a personal 
Ijudgment against the borrower until he 
has exhausted Iris remedies against the 
security. According bo the view taken 
by many Indian Courts it is wrong at 
the time of making a final order for sale 
bo order that if the proceeds are insuifi- 
oienb there will be a personal decree. 
The usual practice is certainly that the 
personal decree is not even granted un- 
til the sale has been carried out and the 
deficiency ascertained. It is a form of 
relief which, in the ordinary way, will 
not be given to a mortgagee unless and 
until this stage has been reached. I need 
nob say that the power of the Court to 
give that form of relief does not depend 
upon R. 6, O. 34, which is a provision 
giving direction to the Court as to the 
time and manner at and in which the 
. relief is to be given. In the present 
' case if there was a departure by conseut 

U) U909] 10 0. L. J. 91=1 I. 0. 677. 


from the strict form of order for sale it 
is to my mind, nonetheless erroneous 
to contend that there must needs be a 
substantial departure in principle and iu 
substance from the provision of R. 6. 
As regards the power of the Court in the 
mortgage suit to make the order, 1 am 
not of opinion, that the inclusion of the 
clause reserving leave to the plaintiff 
operates any magic in tliis matter. [| 
have no doubt at all that ib was open boj 
the Court on motion in this case to give, 
a personal judgment against the mortga-' 
gors for the balance. 

I come now to the only contentiou 
that appears to me to have any rola^ 
tioa bj the merits the coutontion. namelyl 
whether there is enough in this consent 
decree to show that the plaintiff' gave up 
his right bo a judgment for the balance 
against these mortgagees. The fact bhit 
in the terms of settlement nothing was 
said about a personal judgment, seems 
to me to have no such meauiug as isj 
couteuddd for. In the ordinary way a’ 
decree such for example as might be 
passed by any mofussil Court under or 
by an analogy to the berms of the Code 
of Civil Procedure would contain uo 
reference to the right bo a personal judg- 
ment. An order of the kind contem- 
plated by the Code would be made in due 
course. In this case the parties had not 
got to the stage at which, in law, the 
right to get a personal decree hal ac- 
crued to them. I do not think bliat the 
mere fact that the consent terms are 
silent is any good reason for supposing 
the parties to intend the very extra- 
ordinary consequence to bo operated by 
the mere silence that the lender was to 
forego liis right bo recover his money 
back from’ the borrower if the security 
bo deficient. I agree with the leirned 
•fudge on an examination of the terms of 
the document that there is something 
in this document ijointing to the con- 
trary. Ido not think it can be put 
higher than that. I do nob say that it 
amounts to an impossibility but there 
is something in the document which 
points against the idea that it was any 
part of this bargain that tlie plaintiff 
should give up his right bo a personal 
judgment. .\n ordinary decree absolute 
for sale is, strictly speaking, a decree 
that may only be executed by sale. But 
wheu a declaration is made that a cer- 
tain sum of money is due upou a secu- 
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rity one may aud often does talk of exe- 
cuting the decree by sale and then aftsr- 
wards by getting a personal judgment 
and enforcing that. In this case the de- 
cree absolute was to be stayed for 5 years. 
It was only stayed and the terms of the 
stay were : 

will noc ba executed by sale of the mort- 
gaged proptirtieii or otherwise for a period of 
.5 years. 

In my judgment those words would 
ordinarily point to the obtaining of a 
personal judguient for the balance un- 
realized by the sale. Then : 

“ to execute the decree by sale of the mort- 
gaged proportiejJ in suit through Court in the 
usual way, " 

must mean, in my opinion, that the ordi- 
nary process will’ apply because the 
conditions of the stay have not been 
fulfilled. If it had been intended that 
there should be an exception of so im- 
portant a character as to deprive the 
plaintiti' of the benefit of a personal co- 
venant I can only say that I do not think 
that either of those clauses would have 
been used. 

In my opinion, the order made by the 
learned Judge is right for the reasons 
which he has given and this appeal 
should bo dismissed with costs. 

Buckland, J.— I agree. 
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SUHftAWARDY AND GrAHAM, JJ. 

Kamini Kumar Chakravarty — Peti- 
tioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 1060 of 1928, De- 
cided on 21st February 1929. 

(a) Criminal P. C., S. 360 — Evidence read 
out immediately after cross-examination but 
some days after examination-in-chief — 
S. 360 is complied with. 

Reading over to a witness his evidence even 
after some days of his examination-in-ohief 
but immediately, after his cross-examination 
is sufficient compliance with S. 360: A. I. R. 
1927 P. C. 44, Foil.’, A. I. R. 1926 Cal. 563, 
Disf. tP 391 O 1] 

(b) Penal Code, S. 193— Prosecution for 
contradictory statements is not always desir- 
able. 

In every case of contradictory statements 
it is not desirable to prosecute a witness. A 
prosecution in these ciroumstances should be 
undertaken when it appears to Court that it 
is expedient in the interest of justice that a 
complaint should be made under S. 476, 
•Oriminal P. O.: A. I. R. 1928 Cal. 862, Ref, 

[P 392 C 1] 


(c) Criminal Trial — Contradictory states 
ments of a witness — Criminal P. C. S. 360. 

There is no provision of law which requirea- 
thab a witness should be given an opportunity 
to explain discrepancies in his evidence. But 
it is open to a witness if he wishes to do so- 
to explain at the time when the deposition ia- 
read out to him. [P 392 C 2J 

Mrihmjay Chatter jee aud Debabratc^ 
Mukerji — for Petitioner. 

Suhrawrady. J. — This rule was issu- 
ed on three grounds. The first is that 
the conviction is not sustainable in view 
of the fact that the evidence in respect 
of which the petitioner was prosecuted 
was not read over to him according to^ 
law. The facts are that the petitioner 
was a witness in a case and was examin- 
ed-in-chief on 18th November 1927 and> 
his deposition was read over to him by 
the Peshkar of the Sub-Deputy Magis- 
trate before whom he gave his evidenoa 
while another witness was in the box. 
He was cross-examined on 9th December 
1927 and the Magistrate read over the 
whole of the deposition including his- 
examination-in-chief on that day* There- 
is a note recorded under the deposition, 
of both days that it was read over to 
the petitioner and admitted by him. 
The petitioner was chai*ged with making, 
contradictory statements in examination- 
in-chief and in cross-examination. Tba 
objection on the ground that the exami- 
nation-in-chief of the petitioner was- 
read over to him by the Peshkar on 18tb. 
November while another witness was 
being examined is now set at rest by 
the decision of their Lordships of the 
Judicial Committee in Abdul Rahman, 
y. Emperor (l). It is not necessary to 
consider the cases previous to that de- 
cision which held that absence of strict 
compliance with the words of S. 360, 
Criminal P. C made the statements in- 
admissible in evidence. Their Lordships- 
further held that non-compliauce with 
the provisions of S. 360 is curable under 
S. 537, Criminal P. C., that is, it will 
not vitiate the trial unless it is proved 
that it has caused failure of justice. Tho 
learned advocate for the petitioner right-- 
ly contends that it cannot be said in tba- 
present case where the petitioner has- 
been prosecuted and convicted for making 
two contradictory statements that the 
non-compliance with the letter of tho^ 
law has not caused failure of inatice in 

(1) A. I. R. 1927 P. C. 44=5 Bang. 58=6^ 

I. A. 96, (P.C.). 
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this oase. It is unnecessary to enquire 
whether this irregularity has really 
caused failure of justice in this case be> 
cause whatever irregularity there was it 
was cured by the subsequent reading over 
of the whole of the evidence by the 
Magistrate himself at the end of his 
cross examination. It is urged that the 
reading of the examination’in-ohief at a 
subsequent date was not strict com- 
.pliance with the words of S. 360 and 
reliance has been placed on the ratio of 
the case of Shamseral i Hazi v. Emperor 
(2). I do not think that 'this contention 
should prevail. S- 360 says that as the 
evidence of each witness is completed it 
shall be read over to him. The-evidence 
of a witness is ordinarily completed when 
he has bean examined*in*chief, cross-ex- 
amined, and if necessary, re-examined. 
By the completion of the evidence in 
that section is not meant what the 
witness’s deposition was on a particular 
day. The case relied upon was decided 
upon a totally different set of facts. 
There the witnesses were examined one 
after another for some time and then the 
depositions of these witnesses were read 
over to them altogether. In that case, 
therefore, the evidence of each witness 
was not read over to him after its com- 
pletion. Bven if there has been in this 
case any irregularity, it is according to 
the view of their Lordships of the Judi- 
cial Committee curable under S. 537: and 
there is nothing to show that the reading 
of the examination-in-ohief on a sub- 
sequent day caused failure of justice be- 
cause the defence of the petitioner is not 
that ho did not make the statement but 
that the first statement that he made 
was on hearsay. This ground must be 
overruled. 

The second ground is that the peti- 
tioner was not given an opportunity of 
explaining the discrepancies in his al- 
leged statements before the prosecution 
was started; and the third is that the 
contradictory statement not being ap- 
parently irreconcilable thepetitioner ought 
not to have been convicted at all. These 
two grounds may be considered together. 
There is no provision in the law that it 
is the binding duty of the Magistrate to 
give an opportunity to a witness to ex- 
plain the contradictory statements. But 
in this case the Magistrate has consider- 
ed the e xplanation w hich yie petition^ 
' (2)~A. i. R. 1926 0»1. 568=53 Oal. 129. 


Calcutta 391 

then gave and which he has given in the 
present trial. Whether the complaint 
made by the Court under S. 476, Crimi- 
nal P. C. before an'opportunity was given 
to the accused to offer sufficient explana- 
tion of his contradictory statements has 
vitiated ithe trial is a question which 
cannot be argued after conviction. As 
to the statements being reconcilable it 
appears to me that on a reading of the 
whole of the deposition of the witness 
no doubt is left in one’s mind that the 
accused apparently made a statement in 
his examination-in-chief from which he 
resiled in his cross-examination. His con- 
tention is that what he stated in his ex- 
amination-in-ohief was on hearsay and 
the statement made in his cross-examina- 
tion was the true statement, mamely, that 
he had not seen the occurrence at all. 

In his examination-in-ohief he said: 

I went there and saw MahePdra was being 
beaten by Jyotisb, Rebati and Karima with 
oane and lathi. Mahendra was tied with a 
rope to a post.'* 

In his cross-examination he said: 

“ In my presence no body assaulted Ma* 
hendra. I saw Mahendra sitting in the yard. 

I did not notice whether his hands were tied. 
No man was found near him. Nemai got bail 
at the time of the occurrence. He took his 
seat inside the house." 

Apparently the two statements cannot 
be reconciled. But the learned advocate 
for the petitioner argues that the first 
statement may be explained away by 
saying that what he said there was the 
information he had got from others. 
Our attention has been drawn to the re- 
cord of the deposition of the petitioner 
in which the word “saw" was written 
over some other word which, it sugges- 
ted was " heard." This cannot be be- 
cause the word “ heard " does not lit in 
the sentence and is inconsistent with the 
words following namely that Mahendn^ 
was being beaten. It cannot also be 
maintained that that statement was made 
on hearsay because the accused distinctly 
said that Mahendra was being beaten by 
some persons with cane and lathis. He 
went on to say: 

" I asked Nemai why they were beating the 
complainant in the way. Nemai said he is 
very wicked. Nemai was then sitting on the 
Daili giving the order to beat the complai- 
nant. 1 loft the place." 

All these statements cannot be ex- 
plained away by saying that they were 
what the accused heard from other per- 
sons. This ground that the statementa 
can be reconciled must fail. 
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Bub it has beea submitted that in 
every case of contradictory statements 
it is not desirable to prosecute a witness 
and reference has been made to Keramat 
All V. Emperor (Z). Where the learned 
Chief Justice has observed that a pro- 
secution in these circumstances should 
be undertaken when it appears to Court 
that it is expedient in the interest of 
justice that a complaint should be made 
under S. 476, Criminal P. C. This is 
quite true. This observation was made 
on an appeal from an order under S 476 
and the Court impressed upon the Ses- 
sions Judge who had passed the order 
under that section to find if it was ex- 
pedient in the interest of justice to pro- 
secute the witness as in that case it 
appeared to their Lordships that the 
appellant had given some explanation 
which might have been in the oircum- 
stanoes accepted. A passage has been 
quoted to us from Lewins Grown Cases 
p. 270 where Holroyd, J. is said to have 
expressed himself as follows: 

Although you may boliove that on one or 
other oocasioQ she swore that whioh was not 
true it is not a necessary consequence that 
she committed perjury; for there are oases in 
which a'person might very honestly and con- 
scientiously swear to a particular fact from 
the best of his recollection and belief and 
from other oiroumstances at a subsequent 
time be oonvinoed that bo was wrong and 
swear to the reverse without meaning to 
swear falsely either time.** 


These observjttious are very wise and 
should always be kept in mind in dealing 
with oases of this character. In the pre- 
sent case, however, I think no such ex- 
planation can be given of the different 
statements made by the petitioner. £t 
also seems to me that it is a case in 
whioh it is in the interest of justice that 
the offender should be prosecuted and 
punished. It is not uncommon in the 
Courts of this country to notice witnesses 
intentionally giving false evidence with 
no sense of responsibility and even going 
to the length of giving inconsistent evi- 
dence. Detection of such offences is not 
always possible but when they came to 
the notice of the Court they should be 
adequately dealt with. lu my opiuion 
this rule fails and should be discharged. 
The accused must surrender to his bail and 
serve out the remainder of the sentence. 


Graham, J. — I agree that the role 
fails UDon each of the three grounds on 
(8) A. I. B. 1928 Oal. 862=55 Cal. 1812. 


which it was issued. As to the first 
point, I am of opiuiou that there was 
a substantial compliance with the pro- 
vision of S. 360, Criminal P. C. and that 
if there was any irregularity it is cured 
by S. 537 of the Code. No objection 
was taken at the time of the trial nor 
has it been shown that the accused wasi 
prejudiced in any way: Abdul Bahamaii 
v. Emperor (1) As regards the second; 
ground there is no provision of laWj 
which requires that a witness should be 
given an opportunity to explain discre-j 
panoies iu his evidence. But it is opeui 
to a witness if he wishes to do so to 
explain at the time when the deposition 
is read out to him. Finally as to the 
third ground, there seems to be no doubt 
whatever on the meriti that the peti- 
tioner did commit perjury; and upon 
that point I have nothing to add to the 
judgment which my learned brother has 
just delivered. I agree that this rule 
should be discharged. 

P*R.'p.K. Conviotio^i maintained- 
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MaliiIk and Garliok. JJ. 

Basik Chandra Chakravarti — Defen- 
dant 2 — Appellant. 

V. 

Jagabandhu Chakravarti ‘and others 
Plaintiffs — Respondents. 

Appeal No. 2672 of 1925, Decided on 
7th June 1928, against appellate decree 
of Sub-Judge, Second Court. Bakerganj, 
D/- 18th June 1925. 

(a) Transfer of Property Act, S. 73 — 
Property sold for arrears of rent — Mortgagee 
is not confined to surplus sale proceeds but 
csui follow property. 

There ia nothing in the wording of S. 73 
which indicates that a mortgagee in a case 
where the mortgaged property is sold for 
arrears of rent mast be confined to the sor* 
plus sale-proceeds and cannot follow tb* 
mortgaged property: 8 C. W. N. 332, Dist- ; 
24 Cal. 746, Foil. ; 15 Cal. .546, Rel. on. 

[P 394 C IJ 

(b) Evidence Act, S. 115 — Suit by moft’ 
gagee to set aside sale ef mortgaged property 
—He is not estopped from enforcing 

gage. 

The mere fact that the mortgagee brought a 
suit against purchaser of mortgaged property 
to have the sale set aside does not estop mort- 
gagee from instituting a suit to enforce his 
mortgage claim against the mortgage property- 

CP 394 o 9l 
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(c) Bengal Tenancy Act, S. 167 — Incum- 
brance subsists till notice is served as pres- 
cribed. 

Until the notioe has -been properly served 
under S. 167 upon the inoumbranoer, the in- 
oumbranoe subsists and it is obligatory on 
the purchaser to show that the notioe has 
been served in the manner prescribed : 7 O. 

/. 262. Foil. , [p 395 0 1} 

Brojendranath Chatterjee and Nil 
Kanta Ghosh — for Appellant. 

Mohetidra Kumar Ghosh for SuresH 
Chandra Taluqdar — for Respondents. 

Biraj Mohan Majumdar — for Deputy 
Registrar. 

Judgment. — This appeal arises out of 
a suit brought by the plaintiff to enforce 
a simple mortgage-bond executed by de- 
fendant 1 in favour of plaintiff’s father 
since deceased for a sum of Rs. 100 on 
the 25th Kartio 1386 B. S. To under- 
stand the case properly as also the argu- 
ments that were advanced before us it 
would be necessary to state the facts of 
the case in some detail. Defendant 1 the 
mortgagor, executed a first mortgage in 
favour of defendant 3's father in July 
1909. On 11th November 1911 he exe- 
cuted in favour of the plaintiff’s father a 
second mortgage, the suit for enforcement 
of which has given rise to the present 
appeal. On 7th August 1915, the pro- 
perty was sold in execution of a rent- 
decree and purchased by. defendant 2. In 
1917 the plaintiff brought a suit to have 
this rent sale set aside on the ground of 
fraud as also on the allegation that de- 
fendant 2 was a benamidar for defendant 1 
This suit, however, was dismissed on 
3rd September 1919. Thereafter on 7th 
July 1920 defendant 1, the mortgagor, 
sold the property to defendant 3 in satis- 
faction of the first mortgage for Rs. 290 
and after the sale by defendant 1 to de- 
fendant 3 they dispossessed defendant 2 
from the property in suit. Thereafter 
defendant 2 brought a suit for recovery 
of possession from defendant 3 and defen- 
dant 1 and this suit was decreed on 8th 
May 1923. Plaintiff’s suit for enforce- 
ment of the mortgage-bond was contested 
by defendant 2, on, amongst others, the 
allegation that as defendant 2 had pur- 
chased the lands in execution of a decree 
for arrears of rent the plaintiff could not 
follow the property in suit for the satis- 
faction of his mortgage-debt. The Court 
of first instance gave a decree to the 
plaintiff and in the decree it was directed 
dliat the balance of the sale proceeds after 
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the sale, if any, should be paid to defen- 
dant 2. On appeal the lower appellate 
Court found among otlier things that 
defendant 2 was only a benamidar for de- 
fendant 1, the mortgagor, and the Court 
of appeal below dismissed the appeal ami 
confirmed the decree that had been inade 
by the Court of first instance. Defen- 
dant 2 has appealed to this Court. 

A number of points were taken on be- 
half of the appellant before us and I will 
take them up seriatim. It was first 
of all contended that the finding of the 
lower appellate Court on the question 
of henami was unnecessary inasmuch as 
the decree of the first Court which was 
confirmed by the lower appellate Court 
Nvas based on the fact that defendant 2 is 
the real owner of the property and not a 
benamidar of defendant 1. The decree of 
the lower appellate Court as it stands 
whereby the decree of the Court of first 
instauoe was affirmed in its entirety is 
not strictly in accordance with the find- 
ing arrived at by the lower appellate 
Court on the question of benami. But 
the decree which the lower appellate 
Court made was made after the lower 
appellate Court had arrived at its finding 
on the question of benami and at the time 
when the lower appellate Court arrived 
at that finding there was nothing to pre- 
vent it from taking up and determining 
the question whether defendant 2 was tiie 
real owner or benamidar of defendant 1. 

The lower appellate Court has found 
the question of benami in favour of the 
plaintiff on two grounds, first, l)ecauso in 
a previous litigation between the parties 
the question that defendant 2 was a be- 
namidar of defendant 1 was raised and in 
that litigation it was found that defen- 
dant 2 was a benamidar of defendant 1. 
It was said that the Court of appeal 
below in the previous litigation had not 
come to any clear finding on the point. 
But the judgment of the appellate Court 
iu that litigation clearly shows that the 
appellate Court there uphold the finding 
of the first Court in that litigation to the 
effect that defendant 2 was a benamidar 
of defendant 1. The learned Subordinate 
Judge in tlie present litigation has also 
arrived at the same conclusion on the 
question of benami independent of the 
determination of the question in the pre- 
vious litigation. It was contended be- 
fore us that this finding of the lower ap- 
pellate Court on the question of benami 
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is wrong in law inasmuch as the learned 
Subordinate Judge does not fully set out 
in his judgment the evidence and circum- 
stances to lead to the conclusion that he 
came to on the point. There is in the 
judgment of the lower appellate Court, 
however, a statement that the learned 
Subordinate Judge had come to hia find- 
ing on that point on a consideration of 
the circumstances disclosed in the evi- 
dence. The learned advocate for the ap- 
pellants could not say that there was 
absolutely no evidence in the case in sup- 
port of the finding. 

The next point taken before us was 
that the plaintiff was under the provi- 
sions of S. 73, T. P. Act, precluded from 
proceeding against the property and that 
his only remedy was to proceed against 
the surplus sale-proceeds under S. 73. 
There is nothing in the wording of S. 73, 
T. P. Act, which would, in my opinion, 
indicate that a mortgagee in a case where 
the mortgaged property is sold for arrears 
of rent must be confined to the surplus 
jaale-proceeds and cannot follow the mort- 
gaged-property. In support of his con- 
tention the learned advocate for the ap- 
pellant placed reliance on the observa- 
tions of their Lordships in the case of 
Hem Chandra v. Tafazzel Hossein Khan 
(1). The observation that is to be found 
at p. 336 runs thus : 

“The efieob of this section is, as we under- 
stand it, that the mortgagee has no charge 
upon the property sold for rent, suob charge 
being taken to be estinguished, and trans- 
ferred, as it were, to the surplus sale pro- 
ceeds.’* 

But the case of Hem Chandra v. Taf- 
azzel Hossein Khan (l) can in my opi- 
nion be distinguished from the facts of 
the present case. In Hem Chandra 
V. Tafazzel Hossein Khan (l) only one 
of the properties mortgaged was sold and 
the purchaser at the sale was no other 
than the mortgagee himself. That being 
so, there remained nothing in the pro- 
perty sold which could be followed by 
the mortgagee, the mortgagee himself 
having purchased the property. On the 
other hand, the case of Beni Prosad 
Sinha v. Bewat Lall(2) is in my opinion, 
a clear authority against the contention 
of the learned advocate for the appellant. 
In this case Beni Prosad Sinha v. Bewat 
Lai (2), (at p. 749) their Lordships 

observed : 

(!) [1904] 8 C. W. N. 332. 

(2) [1897] 24 Cal. 746. 


“ The object of S. 73 in our opinion is to re" 
lieve the mortgagee of the effect of the injury 
which he would suffer by the property whioh- 
was a security for his money being sold, and 
bo give him a right over the residue of the sale 
proceeds. It is not intended in any way to- 
enlarge the interests of persons purchasing at 
a sale for arrears of revenue or rent. If that 
had been the intention any subsequent provi- 
sion of law providing that a sale for arrears of 
revenue or rent oould get rid of an incum- 
brance would be unneoessary. It is, in our 
opinion, intended to refer to oases where the 
law has otherwise provided that the effect of a- 
sale for arrears of revenue or rent should nul- 
lify a mortgage. ’* 

Somewhat to the same effect is thedeoi^ 
sion in Prem Chand Pal v. Purnimadas 
(3). In the present case the purchase 
which defendant 2 made at the sale for 
arrears of rent was subject to the mort- 
gage of the plaintiff which was an in- 
cumbrance and which was never annulled. 

1 am therefore of opinion that 8. 73, T. P- 
Act was no bar to the plaintiff’s follow- 
ing the mortgaged property to satisfy his* 
mortgage debt. 

The learned advocate for the appellant- 
next contended that even if S. 73 does nob- 
prevent the plaintiff from proceeding 
against the property, the plaintiff was- 
hy his conduct estopped from enforcing 
bis mortgage claimed against the property 
which was in the hand of defendant 3 
and the conduct of the plaintiff which 
according to the learned advocate for the 
appellant estopped the plaintiff enforcing 
the mortgage claim against the property 
was the fact that the plaintiff had insti- 
tuted a suit in 1917 to have the sale set 
aside at which defendant 2 had purchased 
the property. I am unable to appreciate 
the force of this contention of the learned 
advocate. The plaintiff might have 
brought a suit to have the sale set aside 
but X do not understand how it can be 
contended that be was thereby estopped 
from instituting a suit to enforce his 
mortgage claim against the property 
in suit. 

Another point that was taken by the 
learned advocate was that the incum- 
brance that was on the property at the 
time when defendant 2 purchased it was 
annulled under the provisions of S. 167, 
Beo. Ten. Act. It appears that defendant 

2 after his purchase made an application 
to the Collector for service of notice under 
S. 167 but it appears also that that notice 
was not properly served. The contention 
on behalf of the ap pellant was tbafc^ gi 

(3) [1883] 15 '0air546. 
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fendant 2*3 (the purchaser’s) duty eaded 
when he made the application to the Col- 
lector and that although there might noit 
have been a proper service of the notice, 
notice of the purchase was in some other 
way conveyed to the mortgagee. It was 
urged that in these circumstances it 
ought to have been held that the incum- 
brance had been annulled. I do not think 
this contention is well founded. It has 
Ibeen held in the case of Radhay Koer v. 
\Ajodhya Das (4) that until the notice has 
jbeen properly served under S. 167, Ben. 
;Ten. Act upon the incumbrancer, the in- 
Icumbrance subsists and it is obligatory 
ion the purchaser to shosv that the notice 
lhas been served in the manner prescribed. 
The tinding in the present case is that no 
notice under S- 167 liad been served in 
the prescribed way. 

The next point that was taken before 
us was that as the plaintiff’s mortgage 
was subject to the first mortgage in favour 
of defendant 3's father and as defendant 2 
got rid of that first mortgage by the suit 
which he (defendant 2) brought in the 
year 1920, the plaintiff’s claim against 
the property should be diminished by the 
amount of the first mortgage. I do not 
think that there is much substance in 
this contention. Defendant 2, it is true, 
brought a suit against defendants 1 and 3 
in the year 1920, but that was a suit for 
recovery of possession and there is no- 
ticing to show that the result of that suit 
was a satisfaction of the mortgage-debt 
due to defendacit 3's father. 

The last contention advanced before us 
was in connexion with the question of 
interest. It was said that the mortgaged 
property cannot be proceeded against for 
i'eali;;ation of interest inasmuch as so far 
as the interest was concerned the cove- 
nant was only a personal one- We fail 
to appreciate the force of this contention. 
The mortgage- bond would show that the 
stipulation was that the interest was to 
be added to the principal at the end of 
the year. All the contentions that were 
raised before us therefore fail and the 
appeal must be dismissed with costs with 
this little modification only that the 
balance of the proceeds, if any, which has 
been directed to be paid to defendant 2 
will not be paid to defendant 2 who is 
only a benamidar. 

Garlick, J. — I agree. 

R.K. Appeal dismissed, 

U) C1908J 7 O.L.J. 262. 
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Page and Mallik, JJ. 

Dhirendra Nath Roy and others — 
Plaintiffs — Appellants. 

v. 

Bhabatarini Debi and others — Defend- 
ants — Respondents. 

Appeals Nos. 1338 and 1339 of 1926, 
Decided on 24th July 1928, against ap- 
pellate decrees of Dist. Judge, Faridpur, 
D/- llth February 1926. 

Landlord and Tenant — Tenancy indivisible 
— Lump sum for rent agreed to be paid— 
Landlord evicting tenants from part of pre- 
mises demised — Landlord cannot claim rent 
for the rest. 

Where there is a tenancy and that tenancy 
is an indivisible one in which a lump sum for 
rent is to be paid in respect of the whole of 
the domised premises, if the landlord inter- 
feres with the duo onjoymont of the premises 
or of any part thereof by his tenants by evict- 
ing them therefrom, it is not open to the land- 
lord to assort that any portion of the rent is 
payable in respect of any portion of the pro- 
mises. [P 396 0 1,2] 

Sarat Chandra Roy Chowdhuri, 
Bahus Uemendra Chandra Sen and 
Surendra Nath Bose {Sr) — for Appel- 
lauts. 

Jogesh Chandra Roy aud Sarendra 
Nath Das Gupta — for Respondents. 

Page, J. — The two suits out of which 
these two appeals arise were brought by 
the plaintiffs who are now appellants to 
recover rent for the years 1319-1322, 
1322-1325 in respect of land let out by 
them to the defendants under a kabuliyat 
of 22nd Magh, 1278. There had been 
a previous suit between the parties to- 
recover arrears of rent for the years 1309- 
1312, and in that suit an issue was raised 
and decided whether the rent was 
not wholly suspended by reason of the 
landlords having deliberately evicted the 
tenants from three plots which were par- 
cels of the land demised. In that suit 
it was determined that by reason of the 
deliberate interference by the landlords 
with the tenant’s enjoyment of the de- 
mised premises the tenants were entitled 
to a total suspension of the rent until the 
landlords restored them to possession of 
the plots from which they had been 
evicted. In the present suits the pro' 
ceedings eventually came before the High 
Court, and the question which the High 
Court had to determine was whether the 
decision in the previous suit was res 
judicata in the present suits. For the 
reasons which are set out in that judg- 
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menfc their Lordships held that the deci- 
sioa in tho previous suit was not res 
jucuoata. But frooi a perusal of the deci- 
sion of the lower appellate Court their 
Lordships came to the conclusion that tho 
learned Judge had not paid sufficient at- 
tention to the decision in the earlier rent 
suit, and that if he had had regard to it 
his conclusion might have been different. 
The case accordingly was remanded to 
the lower appellate Court in order that 
the appeal should be re-considered in the 
light of the observations of the High 
Court. After remand the learned Dis- 
trict Judge canio to a conclusion adverse 
to the landlord. He held that 

** tho plaiatiffs’ offioar dispossessed tha da* 
{andaabs of those plots aad o.^used thorn to 
be ploughed up.’* 

The learned Judge further held that 
the conduct of the landlords throughout 
these proceedings had been malafide. In- 
deed, in the present suits which were for 
rent in respect of the premises demised 
under this kabuliyat the landlords had 
omitted in their plaint to insert those 
three plots, and it was only at a later 
stage of the proceedings that these three 
plots were mentioned in the plaint as 
being part of the demised property. That 
omission to mention these three plots for 
which the plaintiffs were receiving rents 
from the tenants of an adjoining mouja 
was regarded by the learned District 
Judge as malafide conduct on the part of 
the plaintiffs, because at that time the 
plaintiffs were well aware of the proceed- 
ings which had taken place in the earlier 
rent suit. We are of opinion that there 
was ample evidence to justify the find- 
ing of the lower appellate Court that the 
plaintiffs had interfered deliberately 
with the enjoyment of the demised pre- 
mises by their tenants, and that the en- 
joyment of the tenancy by their tenants 
had materially been diminished. Upon 
that finding the question which arises is 
whether the plaintiffs were entitled to 
obtain rent in respect of any portion of 
the dimised premisses, or whether the 
tenants under the law were entitled to 
claim a suspension of the whole of the 
rent due under the kabuliyat. In my 
opinion, the law is quite olerr. Where 
there is a tenancy and that tenancy is an 
indivisible one in which a lump sum for 
rent is to be paid in respect of the whole 
of the demised premises if the landlord 
[interferes with the due enjoyment of the 


premises or any part thereof by his ten- 
ants, as in this case by evicting them 
therefrom it is not open to the landlord 
to assert that any portion of the rent is 
payable in respect of any portion of the 
premises, for in law in such circum- 
stances every pice of the rent is payable 
out of every portion of the premises de- 
mised. There is a doctrine for which’ 
authority can be found, however, that in 
a mourashi mokarari kabuliyat such' as 
the one in suit where it can be proved 
that certain portions of the rent are spe- 
cifically assessed and appropriated to cer- 
tain parcels of the demised land, and in 
respect of a distinct parcel of which the 
rent is specified there . is an eviction by 
the landlord the landlord is entitled to 
receive, notwitstanding the eviction, his 
rent in respect of the other portions of 
the land which are separately and speci- 
fically assessed for rent. It is nnneces- 
sary to express any opinion as to the 
soundness of that doctrine in this case 
for our decision will turn upon the pro- 
visions of the kabuliyat of 1278. The 
learned advocate for the appellants has 
urged that from a perusal of the kabu- 
liyat it is appireut that this is a case in 
which distinct rents are payable in res- 
pect of two distinct mouzas, Satbana and 
Jadabpur. We are unable to assent to 
that contention. 

It is true and obvious that at 
the top of the' kabuliyat there is to bo 
found a record of the jamas which 
had bean payable in respect of tho 
mouzas Satbaria and Jadabpur. 11*^ 
there has been previous tenut®^ lu res- 
pect of those inoujas, and it is 
from the terms of the kabuliyat that i 
was intended by the parties that in r^- 
pectofthe properties which were the 
subject-matter of the moujis there shou 
be one indivisible tenancy in respect ot 
which one sum for rent should be ® 

in specified and periodical kists. 7 
then refer to the two separate mouj.^s a 
all ? For this reason it appears from 
the kabuliyat itself that there were ar- 
rears of rent payable in respect of t e 
previous tenures, and for the purpose o 
considering what the consolidated 
should be in respect of the new tenure 
to be created the details of the 
jamas were inserted in the kabuliy^ 

To my mind it 'is clear beyond doao®. 
controversy from the kabuliyat itself tha 
one indivisible tenancy was created m 
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respect of which one lump sum should be 
paid for reat. la the kabuliyat certain 
exceptions and deductions from the rent 
payable are set out, but there is no al- 
location of these deductions or any of 
them either to the one mouja or to the 
other. Yet if there were two distinct 
vents payable in respect of two distinct 
properties such a discrimination cer- 
ainly would have been made. Aijain, the 
total rent is payable without refei*eace to 
fclie properties contaiuel in the one jama 
or in the other, and moreover, it is stated 
that for any breach of any condition set 
out in the lease the landlords should be 
entitled to re-enter upon the demised 
premises as a whole. For instance, if 
there was a breach with respect to the 
boundaries of Satbaria not only would 
the landlord be entitled under the kabu- 
liyat to re-enter upon Satbaria, but also 
upon Jadabpur. That in my opinion, is 
entirely inconsistent with the theory 
that this was a kabuliyat under which 
there were distinct rents specified in res- 
pect of distinct parcels of the demised 
property In my opinion, for the reasons 
that I have given, amongst others, under 
this kabuliyat there was created one en- 
tire tenure in respect of all the demised 
properties. Under those circumstances 
in my opinion, the ordinary rule will 
prevail, and there will be a total suspen- 
sion of rent until that portion of the de- 
mised property from which the defend- 
ants had been evicted is restored to 
them. The learned advocate for the ap- 
pellants further urged that in this case 
it was not open to the tenants to plead 
that they were entitled to any apportion- 
ment of suspension of rent because from 
1907 onwards they had taken no steps 
to regain possession of the land from 
which they were evicted. Jt is'enough 
to state that this contention finds no 
place in the grounds of appeal to this 
Court, and we are not disposed to allow 
the appellants to raise it at this stage of 
the proceedings. 

The result is that the decision of tlie 
learned District Judge is correct, and 
both the appeals are dismissed with 
costs. 

Mallik, J . — I agree. 

s.n./r.k. Appeals dismissed^ 
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Page and Mallik, JJ. 

Bashmoni Beiva and others — Defen- 
dants — Appellants. 

V. 

Dhirendranath Boy and others — Plain- 
tiffs — Respondents. 

Appeal No. 1713 of 1926, Decided on 
2nd August 1928, from decree of Disfe. 
Judge, Paridpur, D/- 4th May 1926. 

(ft) Bengal Tenancy Act, S. 188 — Coshare** 
landlord can sue for enhancement under 
kabuliyat. 

Co-owner landlords of the property within 
whoso share the land in suit lies, are entitled 
to bring a suit for enhancement of rent based 
on a kabuliyat executed by the tenants in 
their favour: 7 C.W.N. G70, Foil.; 18 C. W. N. 
942 and 35 Cal. 417, Bel. on. [P 397 C 2j 

(b) Bengal Tenancy Act, S. 51 — Remission 
for patit lands — Condition of lands unchan- 
ged — Lessee is entitled to remission. 

Where it was not found that any portion of 
the land which was found to be patit at the 
time of the lease has been brought under 
cultivation since its execution, the lessees are 
entitled to the hajat remission granted on 
account of the lands being patit. 

[P 398 C 1] 

Jahnabi Charan Das Gupta and Saj- 
ani Kanta Nag — for Appellants. 

Sarat Chandra Bat Chaudhurit Sw- 
rendra Nath Basu (Sr.) and Hemcndra 
Ch. Sen — for Respondents. 

Mallik. J . — The only point of law 
that arises in this appeal is whether the 
plaintiffs, who are 13 as. 4 gds. co-owners 
of the property within which the land in 
suit lies, were entitled to bring a suit for 
enhancement of rent. The suit was based 
on a kabuliyat executed by the defen-i 
dants in favour of the plaintiffs. We 
have been taken through the terms of, 
this document. Having regard to the 
terms of this kabuliyat, we are ofj 
opinion that the case is governed by the 
principles laid down in the cases of 
Gobind Chandra Pal v. Hamidulla 
Bhuian (1), Darik Dhakai v. Aswini 
Kumar (2) and Joghesh Prokash Ganguli 
V. Maniraddi (3). In this view of the 
matter the appeal fails and must be dis- 
missed with costs. 


There has been a cross-objection filed 
on behalf of the plaintiff-respondent and 



(8) 


1903] 7 C. W. N, 670. 

1914] 18 O. W. N. 942=20 I. 0. 659. 
11908] 35 Cftl. 417. 
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on ‘his behalf it was coateaded that the 
lower appellate Court was wrong in 
giving to the plaintiff a decree at the 
rate of the talab jama after deducting the 
hajat of Rs. 40 instead of giving a decree 
at the full rate. It appears that in the 
kabuliyat in para. 1 of the document the 
annual rent was stated to be Rs. 62 odd 
and after deduction of Rs. 40 as hajat on 
the ground of some lands being patit, the 
talab jama was put down as Rs. 22 odd. 
It was urged on behalf of the plaintiff 
respondent that it was within the rights 
of the landlord to withdraw this hajat 
at any time he liked. In view, however, 
of the terms as embodied in para I of 
the kabuliyat, we are unable to give 
effect to this contention. The provision 
about hajat was made on the ground of 
patit lands and that being so, it is, in 
my judgment, pretty clear that this 
|hajat concession was meant to continue 
so long as the lands which were found to 
bQ patit at the time of the lease would 
remain patit and that the landlord would 
■not be entitled to withdraw this hajat 
concession unless and until he could 
show that the land which was found to 
be patit at the time of the lease or any 
portion thereof had, since the execution 
of the document, come under cultivation. 
In the present case there is nothing to 
show that any portion of the land which 
was found to be patit at the time of the 
lease have been brought under cultiva- 
tion since the execution of that docu- 
ment. That being so, we are of opinion 
that the tenant defendant was entitled to 
this hajat remission and in this view of 
the njiatter, the cross-objection must fail 
and is dismissed. 

Page, J. — I agree. 

M.N./r K. Appeal dismissed. 
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Page and Mallik, JJ. 


Nirod Kumar Boy — Plaintiff— Appel- 
lant. 

V- 

Baj Lakshmi Dasi — Defendant — Res- 
pondent. 


Appeal No. 2114 of 1926 Decided on 
16th August 1928, from appellate decree 
of Diet, Judge, Faridpur, D/- 3rd May 
1926. 


Bengal Tenancy Act, S. 51 — Lessee grant- 
ed remission of rent under certain circum- 
stances — Lessor can claim full rent on 
change of circumstances. 

Under a kabuliyat it was agreed that the 
lessee should have some remission of rent 
under the oircumstanoes existing* at the time 
the tenancy was created, and that this remis- 
sion was not to continue for ever under all 
circumstances. 

Held: that the landlord was entitled to 
claim rent including the amount of remis- 
sion which he had the right to withdraw 
when the circumstances had changed. 

[P 399 0 1] 

Surendra Nath Basu (Sr.) — for Ap- 
pellant. 

Bamgati Sircar — for Respondeat. 


Mallik, J . — This appeal arises out of 
a suit for arrears of rent and also for en- 
hancement of rent under S. 62, Ben. Ten. 
Act, under S. 30 of the same Act. The 
plaintiff claimed rent at the rate of 
Rs. 40odd including Rs. 11 odd which 
had been kept in the kabuliyat as hajat. 
The Courts below gave a decree to the 
plaintiff for arrears of rent and also for 
enhancement under S. 52 but refused the 
plaintiff’s claim for an enhancement under 
S. 30 and also his claim for rent includ- 
ing the amount of hajat. The two points 
which have been urged before us by the 
plaintiff-appellant are first, that the 
plaintiff was entitled to claim rent inclu- 
ding the amount of hajat inasmuch as he 
had the right to withdraw the hajat por- 
tion of the rent; and secondly, that the 
plaintiff was entitled to an enhancement 
uudor'S. 30, inasmuch as the defendants 
are occupancy raiyats and not tenure- 
holders as found'by the Courts below. 


As regards the hajat point, we are of 
opinion thrat the plaintiff landlord was, 
in the efroumstances of the case, entitled 
to withdraw the remission. The hajat in 
the kabuliyat was described as hal hajat 
indicating that the intention of the par- 
ties to the document was that the defen- 
dants should have the remission for the 
time being or, in other words, under the 
circumstances existing at the time the 
tenancy was created and that this remis- 
sion or hajat arrangement was not to 
continue for-everunder all circumstances. 
It appears that at the time the tenancy 
was created there were some lands which 
were not quite fit for cultivation and it 
appears also that at present all the lands 
within the jama have become fit for oul- 
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tivatioa and are under oulbivation. The 
intention of the parties evidently being 
that the hajat was allowed for the time 
being and only under the circumstances 
obtaining at the time the tenancy was 
created, the tenant defendant could not) 
resist the plaintiffs’ claim for withdrawal 
of the hajat unless he could show that 
there had been no change whatsoever in 
the circumstances that obtained at that 
time. As there had been a change in the 
ciroumstan^ces, the landlord, in our opi- 
nion, was justified in withdrawing tha/t 
|remission or hajat. 

As regards the second point which de- 
pends on the question whether the de- 
fendants were tenure-holders or occu- 
pancy raiyats, we are unable to disagree 
with the lower Courts in the view which 
they have taken of the matter. Our at- 
tention has been drawn by the learned 
advocate for the plaintiff-appellant to 
one or two passages in the kabuliyat 
which, according to him, indicated that 
the tenancy was an agricultural holding. 
Bat there was the Reoord*of-Bights which 
was clearly against the plaintiff-appel- 
lant. In the Record-of-Rights the defen- 
dants were shown as tenure-holders and 
the lower appellate Court has come to a 
finding that the defendants actually set- 
tled the land comprised in the jama 
with a large number of sub-tenants who 
again, have been recorded in the Record- 
of-Rights as occupancy raiyats. There 
was nothing in the case which, in our 
opinion, could be said to rebut the pre* 
eumption arising in favour of the defen- 
dants from the finally published Record- 
of-Rights, remembering especially the 
finding arrived at by the lower appellate 
Court to the effect that the defendants 
had actually settled the land with a 
number of a sub-tenants. We agree with 
the lower appellate Court that the de- 
fendants are tenure-holders and not oc- 
cupancy raiyats and that being so, the 
plaintiff was not entitled to an enhance- 
ment of rent under S. 30, Ben. Ten. Act. 

The result, therefore, is that the ap- 
peal is allowed in part. The plaintiff 
will have a decree for the arrears of rent 
at the rate of Rs. 40 odd including the 
hajat portion and he will also get an en- 
hancement under S. 52, Ben. Ten. Act, 
bis claim for enhancement under S. 30 
being refused. We make no order as to 

«C08tS. 


The cross-objection which was net 
passsed before us is dismissed. 

Page, J. — I agree. 

M.N./R.K. Appeal partly allowed. 
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Pearson, J. 

Urnedmull Mangalchand — Plaintiff. 

V, 

Mani Bam Agarwalla and another — 
Defendants. 

Civil Suit No. 2211 of 1927, Decide.! 
on 26th April 1928. 

Limitation Act, Art. 73 — Instalment bond 
— Period of limitation depends on construc- 
tion of contract— Contract conferring option 
to sue on default — Art. 75 does not apply. 

In an instalmenc bond with a condition cf 
exigibility on one default the question as to 
when time begins to run really depends upon 
the ooQstruotioD of the document and the 
contract between the parties. When the con- 
tract confers on the creditor an option to 
treat or not to tre^t the default as enabling 
him to sue for the whole amount, Art. 75 has 
no application: {Case Law Considered). 

[P 400 C 1] 

Sudhir Das — for Plaiatiff. 

S. K. Basu aad J. K. Ghosh — for De- 
feudauts. 

Judgment. — The only questioa is th.it 
of limitatiou. The suit is ou au adjustment 
of accounts on a commission agency 
which took place on 15th April 1921 
The effect of the adjustment was that 
Rs. 4,000 was found dne by the defendant 
firm to the plaintiff firm. The document 
signed by the defendant firm embodied 
an undertaking to pay the amount by 
instalments of Rs. 500 and Rs. 200 alter- 
natively, eleven in all, running from 
13th Aswin Sudhi 1978 until 13th 
Aswin Sudhi 1983. The first named date 
corresponds with 14th October 1921. 
There was also a provision in the docu- 
ment which, as translated, is as follows: 

“ If we fail^to pay the instalments we shall 
pay interest on all the instalments at 
12 annas (twelve annas) per cent per month. 
If we fail to pay one instalment you will be 
competent to realize all the instalments in a 
lump sum by filing a suit.” 

In these oiroumstanoes it is argued on 
behalf of the first defendant that the snit 
is barred by limitation on the ground 
that the very first instalment of all pay* 
able on 14th October 1921 was never 
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paid and that there was therefore a 
breach of the agreement enabling the 
plaintiff then and there to bring his suit 
for the recovery of the full amount and 
the period of limitation commenced to 
run from that date. It is admitted that 
at the time of the filing of this suit the 
first six instalments were in fact barred 
by limitation and the suit only covers 
the amount of the last five which are 
within the period of three years before 
the institution of the suit. 


The difficulty upon the point which is 
raised arises mainly from the conflict of 
authorities in this Court and from the 
fact that the trend of the later authori- 
ties in this Court differs from that of 
some of the other High Courts. 
The most recent case to which I have 


been referred is Basanta Kumar v. Z/a- 
hin Chandra (1) which proceeds on the 
same lines as two previous Jadav 
Chandra v. Bhairab Chandra (2) and 
Hurry Pershad v. Nasib Singh (3). The 
effect of that decision is that no distinc- 
tion can be drawn between a case where 
the proviso is that on non-payment 
instalment the whole amount shall be- 
come due and one in which it is provided 
that on non-payment of an instalment 
the whole amount may be sued for. The 
cases to which I have been referred 
which take the opposite viev^ favouring 
the plaintiff in this case, are Bupnaratn 
V. Gopinath (4) and Chunder Komal Das 
V, Bisassurree Dassia (5), the decisions 
in Ajudhiax. KunjaK^h Mohanlal v. 
Tika Mam (7) and Karunakara,i x. 
Krishna Menon (8). which take the 

same line. • 

The question is I think really depen- 
dent upnn the construction of the docu- 
ment and the contract between the par- 
ties. Upon the language which has been 
employed in the present case it appears 
to me to be clear that what is oonferr^ 
upon the plaintiff is an option which he 
may or may not exercise upon default in 


(1 
2; 

.5 
6 ) 


A. T. R. 1926 Cal. 789=53 Oal. 277 


[19041 31 Oal. 297. 

1894 21 Cal. 542. 

1907] 11 0. W. N. 903. 

1832] 13 O. li. E. 243. 

[1908] 80 All ia3-=5 A. L, J. 72=(l90e) 
A. W. N. 36. 

(7) [1919] 41 All. 104=47 I. C. 926=16 A. L. 
J# 929« 

(8) [1913] 36 Mad. 66=.13 I. O. 57=10 M. L. 
T. 258. 


payment of one instalment. I do no& 
think it can be said as has been argued 
that the only evidence of definite elec- 
tion not to treat the default as enabling 
the plaintiff to sue for the whole amount 
is to be found in a subsequent acceptance 
of payment of the instalment in default. 
The plaintiff has this option conferred 
upon him by the contract between the 
parties, and by that agreement payment 
of the instalments has been postponed te 
certain dates. I do not think it is open 
to the defendant to force upon the plain- 
tiff an acceleration of his remedy in res- 
pect of those subsequent instalments by 
committing a breach in respect of one of 
the earlier instalments. In the present 
case what has happened is that, as I read 
the facts the plaintiff has elected not to 
proceed upon his remedy for the recovery 
of the full amount immediately upon the- 
breach. When he filed his plaint in this 
suit he had a subsisting right of action 
upon the agreement to pay by instalments- 
and was entitled to sue for such instal- 
ments as were at that time within the 
period of three years. I think a point 
relevant to the consideration of this mat- 
ter is that pointed out by Mr. Uas that 
if Art. 76, Iiim. Act applies to the pre- 
sent case, then it is material to notice 
that the language in jCl. 3 has been alter- 
ed from '* when the first default is made 
to “ when the default is made:’’ and I 
think also the language in the first 
column may be material when it refers 
to a provision that if default be made in 
payment of one or more instalments the 
whole shall be due. In my view the op- 
tion which the plaintiff had in thiscasffl 

was on default to say whether the whole 
shall be due or whether only the instal- 
ment shall be due. If he likes to treat 
the instalment as being due and not the 
whole that is his concern. 

I think, therefore, there should be a 
decree for the amount claimed viz>» 
Ks. 2136-2-0 with costs of the suit on 
scale No. 2 against defendant 1 and on 
scale No. 1 against defendant 2. Interest- 
on decree at 6 per cent. 

* M N.fR.K, Ciaim decreed.. 



Advocate High Gmurt 
'Arnmu A Kishmfr 


Srtna^tr. 
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Bucicland, J. 

OD difference between 
Mdkerji and Graham, JJ. 
Radha Krishna Gupta — Petitioner. 

V. 

Jaynunadas Fatehpuria — Opposite 
Party. 

Criminal Revn. No. 975 of 1928, De- 
cided on 8bh February 1929. 

(a) Calcutta Police Act, S. 54-A — S. 54-A 
is revolutionary in its provision of casting 
the entire burden of proof on the accused. 

The provision contained in 8. 54-A is re- 
volutionary in its oharacter, as it relieves the 
prosecution of its ordinary burden of proof in 
a criminal case, beyond what is necessary to 
create a reasonable suspicion, and throw the 
entire onus on the accused of removing that 
suspicion. A penal provision of this oharacter 
should be strictly constued. Cl* 402 C2] 

(b) Calcutta Police Act, S. 54 — To uphold 
conviction actual physical and not potential 
possession of the ‘thing’ in some shape or 
form is necessary — Meaning of the terms, 
‘possession’ and ‘thing’ explained. 

Per Mukerji, J . — The word ‘possession 
should be understood in a sense ejusdem 
generis with the words ‘conveys’ and ‘offers 
and etc.’ and in the- sense of actual 
physical possession. The word ‘ thing ’ 
appears in the section, in sub*S. (1) as 
“anything” and in sub-S. (2) as “the thing’’ 
and must necessarily mean tangible moveable 
property having a corporeal existence and 
capable of being bandied. It is the suspected 
thing itself in some shape or form that nan 
form the subject-matter of a case under S. 54. 
If a man was in possession of stolen gold 
ornaments and had got it melted or converted 
into gold, the gold is still the thing itself in a 
different shape or form. If instead of having 
the gold in his hand he keeps it in bis house 
or with a friend or a goldsmith the gold i^ 
still in his possession. To such a case the 
section will apply. If a man doposito money 
in a bank, or purchases a cash certificate with 
it, the money loses all its identity and it can- 
not be said that he is still in actual physical 
possession of the money as a tangible piece of 
moveable property. The cash certificate or 
the fixed deposit receipt may represent the 
money for certain purposes but it is not the 
money itself as a 'thing* in another shape or 
form of such thing. {Qrahavi, J. Contra.) 

CP 403 C 1] 

(c) Criminal P. C., S. 242 — Charge — Cal- 
cutta Police Act, S. 54-A. 

When an accused has been tried under 
Ss. 381 and 411, I. P. C. ho may bo convicted 
of an offence under 8. 54'A, Calcutta Police 
Act, though not separately charged with it. 
A, J. R. 1923 Cal, 696, Foil, but not Appr, 29 
Cal. 481, Ref. [P 402 C 2] 

Probodh Chatterjee and Bireswar 
Chatterj‘ei‘ — for Petitioner. 

B. (X. Chatterjee^ Satindranath Mu- 
kerji and Amarendra Narayan Bagchi 
— for Opposite Party. • * ? • 
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\^ADAS (Mukerji, .1,) Calcutta -40i 

A. 5, M. Akram — for the Crown. 

Mukerji, J. — The potitioner Radha 
Krishna Gupta alias Radha Krishna 
Byas was tried by the 3rd Presidency 
Magistrate of Calcutta along with another 
person for offences under Ss. 3Sl and 411. 
I. P. C, The learned Magistrate acquitted 
him of the said offences but convicted 
him under S. 54-A, Calcutta Police Act 
4 (B. G.) of 1866 and sentenced him to 
undergo rigorous imprisonment for three 
months. He has also made an order tliat 
a fixed deposit receipt and a cash certifi- 
cate which were found in the possession 
of the petitioner be made over to the com- 
plainant. The prosecution case was that 
the petitioner was a writer of accounts in 
the complainant’s firm, that tlie petitioner 
had abstracted a blank but signed cheque 
form from the cheque book of the firm, 
filled it up for Rs. 9,500 and oashod it 
and misappropriated the money. The 
charges framed against the potitioner 
were the following: 

First, a charge under S. 381, 1. P. C., in 
respect of a blank signed cheque form 
No. Cx 350718, and 2nd, a charge under 
S. 411, I. P. C., in respect of Rs. 800 
and Rs. 4,000 covered respectively by a 
postal certificate and a fixed deposit re- 
ceipt. The learned Magistrate held as re- 
gards the first charge that all that had 
been proved wat that the petitioner had 
an opportunity to abstract the cheque 
form but that there was no legal evi- 
dence on which it could be held that he 
did so, and that although there was a 
confession made by the petitioner, it 
could not be taken into consideration as 
it had not been voluntarily made. The 
first charge, therefore, in the opinion of 
the learned Magistrate failed. 

As regards the second charge the 
learned Magistrate was of opinion that 
it had not been established that the 
moneys covered by the postal cash certi- 
ficate and the fixed deposit receipt were 
the proceeds of the cheque. He held 
therefore that the second charge was not 
proved. Being of opinion however, that the 
purchase of a cash certificate for Rs. BOO 
and the deposit of Rs. 4,000 in the bank 
on 6th February 1928, “the eventful 
day ” was highly suspicious the 
learned Magistrate proceeded to 
convict the petitioner under S. 64-A, 
Calcutta Police Act, and sentenced him 
and made the order of disposal in com- 
plainant's favour as above-mentioned. 
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For one thing, the judgment of the 
learned Magistrate is highly inoonsistent. 
If he was unable to convict the peti- 
tioner under S. 411, 1. P. 0. on the ground 
that no connexion had been established 
between the moneys covered by the postal 
•certificate and the fixed deposit receipt 
it is difficult to see on what footing the 
said documents were to be made over to 
the complainant. In the view of the 
case can this order of the learned Magi- 
strate be supported? 

As regards the conviction under S. 54-A 
the learned Magistrate was not satisfied 
with the explanation which the peti- 
“tioner had given as to how he came by 
such a large sum of money as he had put 
into the bank and for which he had pur- 
chased the cash certificate. But the ques- 
tion is, is S. 54-A, Calcutta Police Act, 
applicable to a case of this nature and is 
dibe conviction a proper one ? 

In challenging the validity of the con- 
viction it has been urged on behalf of the 
.petitioner that inasmuch as there had 
been no charge framed for an offence 
under S. 54-A, the conviction is bad in 
law. Now it is true that S. 64-A is an 
offence triable as a summons case and for 
a trial of this offence no charge is neces- 
sary : vide S. 242, Criminal P. C., but 
if it was intend^ that the petitioner 
was to stand his trial for this offence 
.along with offence under Ss. 381 and 411, 
I, P. 0., which are triable as a warrant 
case it was necessary to give the peti- 
tioner notice of that fact, and consequ- 
ently a charge was also necessary to be 
framed for the offence under S. 54-A : 
Sossein Sardar v. Kalu Sardar (1). It 
is true that the petitioner has, in fact, 
adduced some evidence in support of the 
explanation that he gave for transactions 
of the day, but it cannot be said that he 
was not misled or that it may be assumed 
that he had no further defence to make. 
Omission to frame the charge was in my 
opinion, a serious irregularity which 
must be held to have vitiated the trial 
much more serious than a mere omission 
to frame a charge in a warrant case in 
which the petitioner knows what he is be- 
ing tried for. But it has been held by 
this Court in the case of Tulsi Tolini v. 
Emperor (2) that when an accused has 
been tried on a charge under S. 379, I. P. 
0., he may be co nvicted of an offence 

(1) [19021 29 Cal. 481=6 0. W. N. 599. 

(2) A. I. B. 1923 Cal. 596=50 Oal. 564. 
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under S. 54* A, Calcutta Police Act, though 
not separately charged with it. Whe- 
ther I agree with the principle of that 
decision or not I feel bound by it and I 
must hold that this contention should be' 
overruled. 

But a more serious illegality in this 
conviction in my opinion is the applica- 
tion of S. 54-A to the case. The judg- 
ment of the learned Magistrate is not 
very clear on the question as to what it 
was that formed the subject matter of 
this charge. Ijearned advocate appear- 
ing on behalf of the Grown seemed to 
argue that it was the two sums of Rs.SOO 
and Hs. 4,000 which was the subject- 
matter while learned advocate for the com- 
plainant while not disapproving of that 
contention urged that it was the postal 
cash certificate and the fixed deposit 
receipt which were the subject-matter. 
In my opinion neither of these two acts 
could possibly form the subject-matter 
of a case under S. 54-A. 

As regards the postal cash certificate 
and the fixed deposit receipt they are 
property belonging to the petitioner 
himself and standing in his own name, 
and the contention that they were fraudu- 
lently obtained from the Post Office 
and the bank by the fraudulent conceal- 
ment of the fact that the money was not 
the accused's money need not be serious- 
ly considered. 

The sums of money Rs. 800 and 
Rs. 4,000 had already been parted with 
by the petitioner, even if at one time 
they were in his possession. The first 
part of S. 54-A is drawn almost word per 
word from the Metropolitan Police 
Courts Act 2 and 3 Vic. Ch. 71, S. 24. 
The limited meaning which the words of 
that section of the statute have been held 
to bear, has not been adopted in this 
country. It is noticeable nevertheless 
that the provision contained in S. fil-A 
is revolutionary in its character, reliev- 
ing as it does the prosecution of its ordi- 
nary burden of proof in a criminal case, 
beyond what is necessary to create a rea- 
sonable suspicion, and throwing the 
entire onus on the accused of removing 
that suspicion. A penal provision of this 
character should, in my opinion, be 
strictly construed. 

The section is divided into two sub- 
sections. In sub-S. (l) the word used is 

has " contradistinguished from the 
word ** had " in sub-S. (2) and the said 


3929 Kadha Kbishna v. Jamijnadas (Graham, J.) Calcutta 403 

word used with reference to ' had ” in that this conviction is entirely mis- 

-eub-S. (2) and the said word used with conceived. S. 54-A has already been oxten- 

referenoe to^ possession” implies pre- ded to oases to which in my opinion, it 
« 0 nt possession. While therefore a per- was never intended to apply, bub \o 
eon may ^ be proceeded against under extend it to a cise like this and to 
eub-S. (1) if he is in possession at the authorize a Magistrate bo cill upon a 
time when the proceedings are taken, person to explain his wealth or pros- 
proceedings may be taken under sub- perity would be far too dangerous. 

S. (2) against a person who had posses- I would accordingly make the rule 
sion in the past and from whom the absolute and set aside the conviction of 
former may^ have received the thing, the petitioner under S. 5i-A, Calcutta 
The word ' possession ” should be un- Police Act and the sentences passed on 
dersbood in^a sense ejusdem generis with him under that section. The order of 
the words conveys ” and offers, etc. ” delivery of the postal cash certificate 
'and in the sense of actual physical pos* and the fixed deposit receipt cannot 
session; the object of the sub-S. (l) being stand and must also be set aside. If the 
to oblige a person to explain how he came above orders are passed it will be neoes- 
by some articles which he has with him. sary to pass some order for the disposal 
There is a difference between the two of the siid two documents. I may say 
subsections in this way that under sub- without hesitation that I am somewhat 
S. (l) it is the failure to explain which doubtful about the correctness of the 
attracts that subsection, while for a acquittal of the petitioner on the charge 
toonviction under sub-S. (2) it must be under S. 411, I. P. G. I would therefore 
shown that the person bad reasonable order that the said documents should be 
cause to believe that the thing was detained in Court for a period of three 
etolen or fraudulently obtained ; but this months from today within which 
Is a matter which need not be considered time the complainant may, if he be so 
* rhere. advised, take measures to get his rights 

The word ‘thing’ appears in the sec- declared to the documents or obtain such 
tion, in sub-S. (1), as anything’ and other or further orders in his favour 
jinsub-S. (2) as “ the thing” and must which would entitle him to them or 
, necessarily mean tangible moveable pro- would justify their further detention, 
perty having a corporeal existence and and in the event of his failing to do so 
capable of being handled. In my opi- within that time the said documents 
. nion it is the suspected thing itself in should be returned to the petitioner from 
some shape or form that can form the whose possession they were taken. 

I subject-matter of a case under this sec- Graham, J.— I have the misfortune 
I tion. If a man was in possession of to differ from my learned brother in this 
stolen gold ornaments and had got it case. The facts out of which this rule 
melted. or converted into gold, the gold has arisen are shortly as follows : 

1 is still the thing itself in a different The petitioner Badha Krishna Gupta 
shape or form. If instead of having the alias Badha Kissen Byas was put on his 
gold in his hand he keeps it in his house trial along with another person before 
or with a friend or a goldsmith the gold the 3rd Presidency Magistrate, Calcutta, 
Ms still in his possession. To such a the charges framed against the peti- 

case the section will apply, as was the tioner being : 

I case in Tulsi Tolini v. Emperor (2). If a First, that on or about 15th Feb- 
man deposits money in a bank, or pur- ruary 1923 he committed theft of a blank 
chases a cash certificate with it, the cheque on the Central Bank of India 
money loses all its identity and I from a cheque book belonging to the 
cannot conceive how it can be said complainant Jamuna Das Fatepuria al- 

that he is still in actual physical ready signed by him, and thereby corn- 

possession of the money as a tangible mibted an offence under S. 381, I. P.C. and 
, piece of moveable property. The cash secondly, that on or about 6th February 
. certificate or the fixed deposit receipt 1928 he dishonestly received or retained 
may represent the money for certain pur- stolen property to wit Bs. 800 covered 
looses but it is not the money itself as a by a postal cash certificate and Bs. 4,000 
j thing ” in another shape or form of covered by a fixed deposit receipt of the 
-such thing I am therefore of opinion P. and O. Banking Corporation knowing 



404 Calcutta Radha Krishna v. Jamunadas (Graham, J.) 192^ 


or having reason to believe the same to 
be stolen property being a portion of the 
money obtained by cashing a cheque 
filled up for Rs. 9,500 and that he there- 
by committed an offence under S. 411, 

I P. C. 

The Magistrate found that the charge 
under S. 381, I. P. C., failed as the evi- 
dence fell short of actual proof that the 
accused stole the cheque form, though 
there was evidence that he had the op- 
portunity to do so. It was further held 
that the charge under S. 411, 1. P. C., also 
failed inasmuch as there was nothing 
to show that the moneys found with the 
accused were the actual proceeds of the 
cheque in question. 

Having recorded these findings the 
Magistrate then went on to hold that the 
accused was guilty of an offence under 
S. 54-A, Calcutta Police Act, in respect of 
the said moneys, and sentenced him to 
three months rigorous imprisonment, 
directing at the same time that the fixed 
deposit receipt for Rs. 4,000 and the cash 
certificate of Rs. 1,000 found with the ac- 
cused should he made over to the com- 
plainant 

The legality of the conviction has been 
assailed mainly on two grounds : 

Firstly, that the elements necessary 
to constitute an offence under S. 64-A 
Calcutta Police Act, were not made out 
against the accused and that that section 
has no application in a case like the pre- 
sent, and secondly that no charge having 
been framed against the accused under 
S. 54-A, Calcutta Police Act, the convic- 
tion is bad in law and cannot be sus- 
tained. The first of these seems to be a 
point of son^e importance. S. 54-A, Cal- 
cutta Police Act, reads as follows : 

“ Whoever has in his possession or conveys 
in any manner anything which there is rea- 
son to believe to have been stolen or fraudu- 
lently obtained shall, if he fails to account 
for such possession, or act to the satisfaction 
of the Magistrate, be liable to fine, which may 
extend to one hundred rupees, or with im- 
prisonment, with or without hard labour, for 
a term which may extend to three months. 

The language of the section is in the 
widest terms and the question, so far as 
this case is concerned, is whether on 6th 
February the accused had in his posses- 
sion the sums of Rs. 800 and Rs. 4,000 
which there was reason to believe to 
have been stolen or fraudulently obtained. 

It has been argued on behalf of the 
petitioner that the section applies only 
in the case of a person who is in posses- 


sion of properties actually stoleu, or rea- 
sonably believed to be stolen, -and has no 
application where an accused is found io* 
possession merely of documents entitling 
him to possession of sums of money asio 
this case. The argument appears to be 
that in such circumstance it cannot be- 
definitely concluded that the money so- 
deposited is the money stolen, or sus- 
pected to be stolen or fraudulently ob- 
tained. This contention seems to me to- 
be without any real substance. The word 
“ possession” in the section cannot, I 
think, be limited or restricted to actual 
physical possession but must inoludo 
what may he termed potential possession 
such as arises when money is deposited 
in a bank or post office. In this instance*- 
the accused, though not in aotnal physi- 
cal possession of the cash, was to all in- 
tents and purposes in possession within 
the ordinary meaning of the word by 
reason of the fact that he had in his pos- 
session the cash certificate and de- 
posit receipt entitling him to the moneys. 
Such possession it seems to me is just as 
much possession as if the money were in 
the person of the accused or in his house. 

It has been urged that S. 54-A was- 
never meant to apply to a case of this 
description and that it is applicable only 
in the case of persons found in the 
streets, or at the jetties or such places in 
possession of properties saspeoted to be 
stolen. It may be that the Act was not 
designed to meet cases of this descrip- 
tion. But I can find nothing in the 
language of the section which as I have 
said is as wide as it can be, to limit or 
restrict its operation to cases of actual 
physical possession, nor does there seem 
to be any reason why it should not apply 
in a case like the present where it is al- 
leged that the accused was found in pos- 
session, albeit potential possession of 
considei'able sums of money suspected to 
be stolen for which he was nuable to give 
any satisfactory explanation. 

The prosecution relied upon the cir- 
cumstances taken as a whole for the pur- 
pose of establishing that the accused was 
in possession of these stolen moneys, or 
a part thereof and those circumstances 

are without doubt very strong. The 
blank signed cheque was found to be i 
missing on 6th February and is said to 
have been stolen either on that day or 
the previous day. On the same date 
6th February, the accused deposited 
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Bs. 4,000 Hit fche P. and O. Bank and 
brought the cash oerbifioate for Bs. 800 
It was not disputed at the trial that 
these deposits were made by the accused 
and the onus being under S. 54-A upon 
him to account for his possession, he 
adduced evidence to prove that they were 
made with a sum of Bs. 5,000 received 
by him on 6th February from a firm 
styled Nayasook Das Gopi Kissen. A 
witness named Ganga Das said to be 
cashier of the firm in question was ex- 
amined for the defence. But the Magis- 
trate rejected his testimony for reasons 
which he has given. The Magistrate 
finally held that the circumstances as a 
whole established that the accused who 
was a servant of the complainant on a 
small salary was guilty of being in pos- 
session of the moneys in question and 
• convicted him as already stated. 

We have not been referred to any de- 
cided case in which it has been held that 
the section is applicable only in the case 
of actual physical possession of property 
as distinguished from potential possession 
derived from the possession of documents 
entitling the holder to possession. To 
my mind the distinction sought to be 
drawn is a distinction without any real 
difference, for a person may surely be 
just as much in possession by holding 
a deposit receipt on a cash certificate, 
as if he had the money deposited in his 
safe in his house. He merely keeps it 
in a bank for greater security, and, it 
seems to me that it would be adopting a 
dangerous principle bo hold that moneys 
suspected or proved to bo stolen cease to 
be in possession of the thief so soon as 
he has been able to deposit them in a 
bank or post office. 

As regards the second contention that 
the conviction is illegal because no 
charge was framed under S. 54-A, Cal- 
cutta Police Act, it may be observed that 
the offence under S. 54, Calcutta Police 
Act, being summarily triable the framing 
of a formal charge is not necessary : 
vide 242, Criminal P. C. Apart from 
this under S. 362 (4), Criminal P. C-, the 
-case nob being one in which an appeal 
lies the Magistrate was not bound to 
frame a charge. The point also seems to 
be covered by S. 237, Criminal P. 0. 
Tulsi Teloni v. Emperor (2) 

For the reasons stated I am of opinion 
that the rule in this case should be dis- 
charged. (On difference of the two 


Judges the ‘case was put before Buck- 
land, J.) 

Buckland, J. — The facts of the case 
sufficiently appear from the judgments 
of my learned brothers Mukerji and 
Graham, JJ., who have had the misfor- 
tune to differ so that the case lias been 
laid before me under S. 429, Criminal 
P. G. 

The learned advocate who has ap- 
peared for the complainant whose ai*gu- 
ment has been adopted by the learned 
advocate for the Crown, has informed me 
that his case is that the property the 
subject matter of the conviction is the 
sum of Rs. 4,000 deposited in the bank 
and the sum of Rs. 800 paid by the ac- 
cused for the postal cash certificate., t 
will take that to 1)6 correct though the 
judgment of the Magistrate is anything 
but clear as to this. The point to ho 
decided is whether these sums of money 
are in the possession of the petitioner 
within the meaning of S. 54-A, Calcutta 
Police Act. 

I 

The cash postal certificate and the 
fixed deposit receipt were found on 7th 
February 1928 in the possession of the 
petitioner. If he is to be held as being 
in possession of the money which those 
documents represent and is now in the 
bank and with the Postal Department 
such possession must have begun at the 
time when he paid* in the money anl 
received the documents in exchange. 
Whatever may have since become of the 
documents there must have been a period 
of time long or short, it makes no differ- 
ence, when if the view urged is correct 
he must have been in possession of both 
the documents and the money. Such a 
result to my mind proves the fallacy of 
the argument advanced, which appears 
to involve a confusion between actual 
possession and such right to possession 
as these documents may confer. Such 
right may, I conceive be or become quali- 
fied, and, in tbo case of the bank, must 
depend upon the terms of the contract 
under which the deposit was made. 
These cannot be matters to be consi- 
dered under S. 54-A, Calcutta Police Act, 
in determining the meaning of posses- 
sion. Substantially the same considera- 
tions apply to the money represented by 
the cash postal certificate. 

Without attempting to lay down any 
general rule as to the meaning of the 
word possession in the section, it is s^ffi- 
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oient to say that in my judgment the 
petitioner cannot be held to be in pos- 
session of the money represented by the 
documents in question and the rule must 
be made absolute. 

As regards the cash postal certificate 
and fixed deposit receipt, I set aside the 
order of the Magistrate directing that 
they be made over to the complainant 
and direct that they l)e detained in 
Court for three months from to'day and 
held meantime subject to any order that 
may be made by this Court in its 
original civil jurisdiction. If no such 
order shall have been made within the 
period stated they may be returned to 
the petitioner. 

p.rVr.K. Conviction set aside. 
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Mukerji, J. 


Sadagar Chaudhuri — Accused — Peti- 
tioner. 



Emperor — Opposite Party. 

Criminal Revn. No. 1234 of 1928, Deci- 
ded on 5th February 1929. 

Criminal P. C., S. 370(F) — -Entry *'denie»’* 
made in column provided for making re- 
cord of plea and examination of accused in 
form prescribed under S. 370, is sufficient 
if accused simply denied having committed 
offence. 

While tbe column provided for making a 
record of the plea and examination of the ac- 
cused in the form prescribed under S. 370 
must be filled, there is no rule aa to how that 
should be done. So the entry “denies” made 
in that column is sufficient if when the plea 
was taken and when the accused was exa- 
mined he merely denied having committed the 
offence. [P 406 G 2 P 407 C 1] 

Mritunjoy Chattopadhaya and Sachin- 
dra Nath Banerjee — for Petitioner. 

Dehendra Narain Bhattacharj ee — for 
the Crown. 

Judgment. — The petitioner has been 
convicted under S. 65, Port Buies framed 
under the Calcutta Port Act 3 (B. G.) 
of 1890 and sentenced to pay a fine of 
Bs. 5 or in default to undergo simple 
imprisonment for 7 days. 

The grounds on which this Bole has 
beon pressed are that the petitioner was 
not examined by the Magistrate after the 
examination of the prosecution witnesses 
and no memorandum of the examination 
of the petitioner was kept by the Magis- 


trate. The records have been destroyed^ 
but the learned Magistrate has stated it» 
his explanation that be did examine the' 
petitioner under S. 342, Criminal P. 0.. 
This explanation must be accepted and 
the only question is whether the failure- 
to keep a memorandum of the statements 
of the petitioner can be held to bave^ 
vitiated the trial. The entry in the* 
column of the form provided for making 
a record of the plea and the examinatioiy 
of the accused is **I>eQi6s.’' 

Now S. 370, Criminal P. O., itself does- 
not say how the particulars are to be* 
recorded, but there are two other sections- 
in the Code from which light has to her 
gathered on this matter, namely Ss. 362 
and 364. The last words of Sub-S (4),. 
S. 364. 

“Or in the course of a trial held by a Btesl- 
dency Magistrate “ 

were inserted by the Amending Act 1923,. 
thus making the other subsections of 
that section inapplicable to a record mado 
by a Presidency Magistrate of an exami- 
nation of an accused person in the oourso 
of a trial held by him. The same amending 
Act introduced two subsections in S. 362 
namely 2-A and 4. Sub-S. 4 dispensed 
with the recording of evidence and tho 
framing of a charge in non-appealablo 
cases in trials held by Presidency Magis- 
trate, but said nothing about the record 
of the accused’s examination. Sub-S. 2-A 
expressly provided for a memorandum of 
the substance of the examination of an 
accused being kept by the Presidency 
Magistrate, signed by the Magistrate 
with his own hand, in appealable cases 
only. The result is that non-appealable* 
cases are now left severely alone, confined 
to the protection that S. 370 by its own 
terms would afford. It is idle to imagine 
that the legislature while expressly 
taking away the necessity to record the 
evidence and to frame a charge, as it has 
done by enacting sub-S. (4), S. 362 in 
non-appealable oases, thought of a record, 
in full or of the substance of the exami-i 
nation of the accused in such cases. The 
result in my opinion, is that it should bet 
held that while the column provided for 
this purpose in the form prescribed by: 
S. 370 must be filled up, no hard andj 
fast rule was comtemplated as to bow| 
that should be done. In the present ca^ 
the word “denies” has been written 
the column. It may be that when thej 
plea was taken an^again when the peti-' 
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tioner was examined as I masfc hold that 
he was examined — he merely denied 
Ihaving committed the offence. If that 
was the fact the entry was sufficient. 
The rule should therefore be discharged 
and I order accordingly. 

S.N./b.K. Rule discharged. 
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Page andIMallik, JJ. 

Banshidhar Durga Das Dutta — Plain- 
tiff — Appellant. 

V. 

Ishan Chandra Chatter) i — Defendant 
— Respondent. 

Appeal No. 1832 of 1926, Decided on 
10th August 1928, against appellate 
Decree of Sub-Judge, 2nd Court, Alipur, 
D/. 26th Ms^y 1926. 

Landlord and Tenant — Lease providing “on 
expiration of term written in patta you will 
take new settlement’*— Tenant not exercising 
his option when term expired or within 
reasonable time — He cannot resist landlord’s 
suit for ejectment — Lease — Construction. 

A lease provided that “on the expiration of 
the term written in this patta you will take 
a new settlement.” The tenant, however, did 
not exercise his option of taking a new settle* 
ment when the term expired nor did ho oxer* 
oUe that option within a reasonable time. 

Held : that the tenant was not entitled to 
resist the suit for ejectment by landlord. 

[P 407 C 2] 

D. N. Ghuckerbutty y Ajendra Nath 
Dutt and Babindra Nath Ghose —for Ap- 
pellant. 

Panna Lai Chatterjea — for Respon- 
dent. 

Mallik, J — This appeal arises out of 
a suit for ejectment on the ground of 
expiration of the term of a written lease. 
The plaintiff’s claim was resisted on the 
allegation that in the lease under which 
the defendant held the land, there was a 
covenant for renewal on the old terms. 
This defence found favour with the Courts 
below and the Courts below dismissed 
the plaintiff’s suit. The plaintiff has 
appealed to this Court. 

The passage in the lease on the strength 
of which the defendant wanted to resist 
the plaintiff’s claim runs thus : 

“ On the expiration of the term written in 
thia patta you will take a new settlement ; 
but if for any reason a new settlement be not 
possible, you shall at your own expense remove 
the rooms eto. eto.” 

This olause in the document may show 
that if the defendant had any right to 


take a new settlement of the land, he was 
to take a new settlement on the axpira- 
tion of the term written in the patta 
which term expired on 16th January 1922. 
The defendant, however, did not exercise^ 
his option of taking a new settlement 
when this term expired nor did be exer- 
cise that option within a reasonable time 
because it appears that he did not offer 
to take a new settlement for ten long 
months after the lease had expired and 
until the action for ejectment had ac-j 
tually begun. The defendant not having 
exercised his option to take a new settle- 
ment of the land either on the expiration 
of the term of the lease or within a 
reasonable time after expiration thereof 
was not, in our judgment, entitled to 
resist the plaintiff's claim for khas 
possession. In that view of the matter, 
the appeal must be allowed with costs. 

Page, J. — I agree. It must not be 
taken, however, that we should hold, in 
the circumstances obtaining in this case, 
that the olause in dispute would create 
an option for the defendant to renew the 
lease for two years or seven years or ten 
years or twelve years or any term. It 
is, however, unnecessary to construe the 
olause, having regard to what has fallen 
from my learned brother. The case will 
be returned to the trial Court for the 
issues as to the amount of mesue profits 
and of the compensation (if any) for fix- 
tures to be determined according to law. 
The defendant-respondent must vacate the 
premises within three weeks from to-day^ 
subject to such further extension (if any) 
as may be granted in the discretion of 
the trial Court on application duly made 
to such Court within the three weeks. 

S.N./R.K. Appeal allowed* 
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Mukebji akd Mitter, JJ. 

Ansarali — Petitioner. 


V. 

Bhim Sankar Dutta Tewari and others 
— Opposite Parties. 

Civil Rule No. 1056 of 1928, Decided 
on 14th January 1929, against order of 
2ad Addl. Sub-Judge, Noakhali, D/- 8th 
May 1928. 

^ Civil P. C., O. 21. R. 90 — Application 
ditmiated in -default of both parties — Order 
confirming sale not passed — Order of dis- 
misial it appealable under 0« 43, R. 1 (])• 

When no formal order has bben recorded 
Confirming the sale and the application under 
Os 2lf R. 90 has been dismissed for default foc: 
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non-appearance of both parties to the proceed- 
ing, the order of dismissal passed under those 
circumstances is open to appeal. There is no 
distinction in principle between an order 
passed on an application under O. 21, R. 90, 
dismissing it for default either for non-ap- 
pearance of one or for non appearance of both 
the parties. It is the disallowing of the ap- 
plication made under O. 21, R. 90 which cor- 
responds to the order refusing to set aside a 
sale within the meaning of 0. 43, R. 1, Cl. (j). 
The fact that a distinct order has not been 
recorded confirming the sale does not alter 
the character of the order disallowing an ap- 
plication under 0. 21, R. 90 which is appeal- 
able by reason of the provisions of O. 43, R. 1, 
Cl. (j) : A. I. R. 1920 Cal. 773, not Foil. ; A.I.B. 
1925 Cal :>10 Rel on. [P 409 C 2] 

Jotindra Nath Sanyal for Jitendra 
Kumar Sen Gupta — for Petitioner. 

Mukerji, J. — This Rule has been 
issued to show cause why the order of 
the Subordinate Judge of Noakhali, dated 
8th May 1928, refusing to entertain an 
appeal should not be set aside, or why 
such other or further order should not be 
roacle as to this Court may seem fit and 
proper. 

The facts necessary to be stated are 
these. There was an application under 
O. 21, R. 90, Civil P. C., filed by the 
petitioner in the Court of Munsif at 
Sudhara. On the day fixed for the hear- 
ing of this application neither of the par- 
ties appeared before the Court with the 
result that the said application was dis- 
missed for default. Against that order 
the petitioner preferred an appeal which 
came up before the Subordinate Judge of 
Noakhali, and he on 8th May 1928 dis- 
missed the appeil holding that from the 
order passed by the Munsif no appeal lay 
under the law. It is against this order 
of the learned Subordinate Judge that 
the present rule is directed. 

The question as to whether an order 
dismissing an application under O. 21, 
R. 90 for default is appealable or not has 
come up for cousideration before this 
Court in a very large number of oases and 
it has been held that such an order falls 
under O. 21, R. 92, Civil P. C., and as 
such an appeal lies from it under O. 43, 
R. 1 (j) of the Code : see e. g. Brojo 
Sundar Boy v. Moti Lai (1), Kumud 
Kumar v. Hari Mohan Samaddar (2), 
^nd Kali Kanta v. Shyam Lai (3). In 

(1) [1910] 14 C, W. K. 573=5 1. 0. 493=13 
G. li. J. lo3. 

(2) [1915] 21 O. L. J. 028=301. 0. 45. 
tl917l 26 O. £i. J. 163^88 I. C. 598. 
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one of the more recent decisions of this ' 

_ ft 

Court a doubt was expressed by my 
learned brother Page, J., as regards the 
correctness of these decisions. This was 
the case of Basaratulla Mian v. Beazu- 
ddin Khan (4). In that case none of the 
parties to the proceedings appeared and 
upon that the application under 0. 21, 

R. 90 was dismissed by the Court. On 
an application for revision being preferred 
to this Court. Page, J., was of opinion 
that the order of dismissal for default 
passed on an application under O. 21, 

R. 90 of the Code is not an order which 
is appealable unless it also confirms the 
sale within the meaning of O. 21, R. 92 
of the Code. He, however, distinguished 
the earlier decisions of this Court to some 
of which I have already referred upon -the 
ground that iu those cases the application 
had been dismissed for default of the 
applicant and they were not cases in 
which both parties were absent. He was 
able to distinguish those cases upon the 
ground aforesaid and he held that when 
both parties are absent and the applica- 
tion under 0. 21, R. 90 is dismissed under 
circumstances which would correspoo*! 
to O. 9, R. 4, Civil P. C., an appeal can 
under no circumstances lie from such an 
order of dismissal. The learned Subor- 
dinate Judge appears to have followed 
this decision of Page, J. 

The petitioner’s contention is that even 
in a case when the order of dismissal was 
passed on account of default of appearance 
on the part of both the parties to the 
proceeding, an appeal is maintainable 
under O. 43, R. 1 (i), in view of the fact 
that such an order comes within the per- 
view of O. 21, R. 92 of the Code. There 
is a decision of this Court, though not 
reported, passed in appeal from order 
No. 285 of 1922 and rule No. 659-M of 
1922 in which it appears that it was held 
that an appeal does lie from such an order. 
There is also another decision of this 
Court in the case of Narendra Nath v. 
Bakhal Das (5), which was a case in 
which the Court disallowed^the prayer 
of an application in a proceeding under 
O. 21, R. 90 for time and when neither 
of the parties to the proceeding was pre- 
sent dismissed the application and con- 
firmei the sale, and it was held that such 
an order was appealable under O. 43^ 

R- 1 (j) of the Code. The last mentioned 

(4) A. I. R. 1926 Cal. 773=53 Cal. 679. 

{&) A. r. R. 1925 Cal. 610. 


Ansarali V. Bhim Sankar (Mukerji, J.) 
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case no doubt is distinguishable from the 
ease now before us, because here it does 
not appear that although the application 
was dismissed for default there was any 
formal order recorded confirming the sale. 

The question therefore is whether 
when no such formal order has been re- 
corded confirming the sale and the ap- 
plication under O. 21, R. 90 has been 
dismissed for default for non-appearance 
of both the parties to the proceeding, the 
order of dismissal passed under those 
circumstances is open to appeal. It ap- 
pears that in the Code of 1882, S. 312 
which corresponds to O. 21, R. 92 of the 
Code of 1908 ran in these words : 

If no such application as is mentioned in 
the last preceding section be made, or if such 
application bo made and the objection be 
disallowed the Court shall pass an order con- 
llrming the sale as regards the parties to the 
suit and the purchaser.” 

Section 588 of that Code which cor- 
responds to O. 43 of the present Code 
and provided for appeals from orders in 
its Ci. (16) enacted that : 

“ orders under S. 2U4 and orders under S. 312 
and orders under S. 313 for confirming or 
setting aside or refusing to set aside a sale or 
immovable property etc.” 

In the present Code O. 43, R. 1 (j) 
speiks of an order under R. 72 (with 
which • we are not concerned) or R. 92, 
O. 21, setting aside or refusing to 
set aside a sale. It appears therefore 
that the words*' for confirming" which 
were to be found in S. 588, Cl. 16 
have been dropped out. The obvious 
intention of the legislature was not 
to treat an order con6rming a sale as one 
distinct in its essence from an order dis- 
allowing an application under O. 21, 
R. 90. This intention appears to be 
further clear from the fact that 0.21, 
R. 92 says that where no application is - 
made under R. 89, R. 90 or R. 91 or 
where such an application is made and 
disallowed the Court shall make an order 
confirming the sale anJ thereupon the 
sale shall become absolute. It is.the dis- 
allowing of the application made under 
O. 21, R. 90 which corresponds to the 
order refusing to set aside a sale within 
the meaning of O. 43, R. 1 Cl. (j). The 
fact that a distinct order has not been 
recorded confirming the sale does not 
alter the character of the order disallow- 
ing an application under O. 21, R, 90 and 
it is this last mentioned order that is 
appealable by reason of the provisions of 


V 

O. 43, R. 1, Cl. (jJ. My learned brother 
Page, J., was prejiared to make a distinc- 
tion between ordej’S passed for default of 
appearance on the part of both the par- 
ties and orders passed for default of ap- 
pearance of one of the parties only, andl 
he observed tiiat in dismissing an applica-j 
tion for default when neither party ap-^ 
pears on the case being called on forj 
hearing the Court does not refuse to set, 
aside the sale, but in the absence of the' 
parties refuses to consider whether the 
sale should be set aside or not. With 
all respect 1 should say that this distinc- 
tion, in my judgment, really makes no' 
difference in the result because the statu-' 
tory consequence of the disallowing of' 
the application is the confirmation of the' 
sale at least to the extent covered by the; 
application. In my opinion it is not, 
correct to draw any conclusion from the' 
analogy furnished by the provisions of 
O. 9, R. 4 and O. 9, R. 9 because the pro-: 
visions of O. 9 have got no application to 
a case under O. 21, R. 90, Civil P. C. I| 
am of opinion that there is no dis-; 
tinction in principle between an order! 
passed on an a}>plicatioQ under O. 21,! 
R. 90 dismissing it for default either for' 
non-appearance of one of for non-appear-i 
ance of both the parties, and the principlej 
upon which the other decisions to whichl 
I have referred above pi'oceetl, is in my 
opinion, equally applicable to a case of 
the present nature. 

For these reasons I am of oj)inion that 
this Rule should be made absolute. The 
order against which it is directed is 
accordingly set aside and it is ordered 
that the learned Subordinate Judge should 
proceed to entertain the appeal and deal 
with it in accordance with law. 

As there is no appearance for the 
opposite partj^ in this rule there will be 
no order for costs. 

Mitter, J. — I agree. 

M.N./r.k. Rule made absolute. 
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C. C. Gkose and Suhrawahdy, JJ. 

Ananda Chandra NaJidy and another 
— Plaintiffs — Appellants. 

v. 

Jhulon Singh and others — Defendants 
— Respondents 

Appeal No. 2654 of 1926, Decided on 
17th December 1928, from appellate de- 
cree of 2Dd Sub-Judge, Dacca, D/- 14th 
July 1926. 
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(a) Bengal Public Demands Recovery Act 
(3 of 1913), S. 34 — Certificate debtor cannot 
challenge sale by way of defence in suit for 
possession. 

It is not open to a certificate debtor to chal- 
lenge a certificate sale by way of defence in a 
suit for possession brought by the purchaser, 
his remedy being limited to the procedure in- 
dicated in the Act itself : A. I, B. 1925 Cal, 81. 
Ret. on. [P 411 C 2] 

(b) Bengal Public Demands Recovery Act 
(3 of 1913), Ss. 35 and 37 — Limitation to 
jurisdiction of civil Courts. 

The right of interference by the civil Court 
iu a certificate sale is limited to cases where 
there wore no arrears due or non-service of 
notice under S. 7 or the whole proceedings 
were vitiated by fraud : A. I. B, 1922 Cal, 101, 
Dist. CP 412 C 1] 

(c) Bengal Public Demands Recovery Act 
(3 of 1913), S. 23 — Sale by certificate 
officer authorized to sell — Security of pur- 
chaser should not be impaired though there 
was irregularity in sale. 

A certificate sale is a sale held by the cer- 
tificate officer authorized to hold sales under 
the Act, although it may be contrary to the 
provisions of the Act by reason of some ir- 
regularity in publishing or conducting the 
sale the security of purchasers at sales for 
public demands should not be impaired : 21 
Cal. 70 {P. C.), AppL CP 412 C 1] 

(d) Civil P. C., O. 21, R. 66— Misdescrip- 
tion of property which can be identified, 
does not prevent passing of title to purchaser 
— Bengal Public Demands Recovery Act (3 
of 1913), S. 23. 

A misdescription in the sale proclamation 
cannot be a ground for holding that a pro- 
perty did not pass under it to the purchaser if 
it can be gathered from the surrounding facts 
and circumstances there could not be any 
doubt as to what was actually sold. [P 412 0 2] 

Sasadhar Boy {Sr .) — -for Appellants. 

Krishna Kamal Moitra — for Respon- 
dents. 

Suhrawardy, J. — "This appeal arises 
out of a suit for deolaration of title to 
and recovery of kbas possession of 4.66 
acres of land described in the plaint. 
The plaintiffs are the purchasers at a 
sale held on 11th April 1921 under the 
Public Demands Recovery Act for arrears 
of rent, due to the Bhowal Raj Rstate 
under the Court of Wards. The sale was 
confirmed on 14th June 1921, and it is 
alleged that delivery of possession of the 
land sold was given to the plaintiffs by 
the Collector on 26th July of the same 
year. The plaintiffs’ case was that the 
defendants had not parted with posses- 
sion of the land and hence they insti- 
tuted the present suit on 19th September 
1923. 


Both the Courts below have given ef- 
fect to the defendants’ plea that the pro- 
cesses under the Public Demands Re- 
covery Act had not been regularly served. 
They have held that it has not been' 
proved that the notice or a copy of the 
certificate was served on defendant 1, the' 
tenant as required by S. 7 of the said Act, 
There are also findings to the effect that- 
the processes relating to the sale of the^ 
property were not served on the defen- 
dant and the story of the delivery of 
possession to the plaintiffs in pursuance 
of the sale is false. On these grounds- 
the lower Courts have dismissed tbs' 
plaintiffs’ suit. The plaintiffs have* 
thereupon preferred this appeal. 

It has been contended before us on be- 
half of the plaintiffs-appellants that the- 
Courts below are not right in allowing 
the defendant to raise the plea as regards 
the non-service and the invalidity of the* 
processes under the Public Demands Re- 
covery Act. Both the Courts below hav^ 
considered this point and are of opinion 
that the defendant is entitled to chal- 
lenge the validity of the sale under th» 
Public Demands Recovery Act. ThO’ 
learned Subordinate Judge in the lower 
appellate Court has held that, inasmuch 
as the ’present suit was brought within 
the period within which the defendant 
was entitled to bring a suit under th» 
Public Demands Recovery Act to hav© 
the sale set aside, he is entitled to urge 
by way of defence all the objections that 
he could have raised had he brought a suit- 
under the said Act. This view, in our 
opinion, cannot be maintained. The 
Public Demands Recovery Act may 
generally be regarded as a Code in itself 
and it has laid down the procedure to b» 
observed in effecting a sale under it. It is* 
aot contended in this case by the defen- 
dant that there were no arrears due from 
him or that the certificate prepared nnder 
S. 4 of the Aot was not duly filed. All 
the objections that the defendant has- 
taken in the present case relate to the- 
snbseqnent conduct of the person res- 
ponsible for the service of the notice and 
the sale processes, it may be noted herC’ 
that the plaintiffs are strangers and had 
nothing to do with the proceedings taken 
nnder the Public Demands Recovery Aot. 

After a certificate is issued, it has to h» 
filed under S. 6 of the Aot and thereafter 
notice of the certificate in the prescribed 
form is issued under S. 7. When th» 
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notice is served, there are several reme- 
dies provided for in the Act which may 
be availed of by the debtor to have the 
certificate set aside. It is necessary to 
refer only to a few of the sections of the 
Act to show what remedies are open to 
the debtor against a sale under a certifi* 
cate under the Act and where those reme- 
dies stop. For our present purpose, we 
will consider the remedies which come 
into existence after the sale of the pro* 
perty. Under S. 22, the sale may be set 
aside on deposit of tbe amount due. 
Under S. 23, the person whose property 
is sold may within a certain time 
apply by the certificate officer to set 
aside the sale on the ground of non* 
service of notice or on the ground of a 
material irregularity in the certificate pro- 
ceedings or in publishing or conducting 
the sale. S. 24 gives the debtor the right 
to bring a suit in the civil Court to have 
only the certificate cancelled or modified 
and for any further consequential relief 
under certain limitations. S. 35 debars 
a civil Court from setting aside a certifi- 
cate sale except on the ground that the 
amount stated in tbe certificate was ac- 
tually paid or discharged, that no part of 
tbe amount stated in the certificate was 
due by tbe certificate-debtor and that in 
cases of non-payment of fines imposed or 
costs, etc. or tees adjudged by a Collector 
or a public officer under any law, the 
proceedings of such Collector or public 
officer were not in substantial conformity 
with the provisions of such law. S. 36 is an 
important section to be considered in this 
connexion. It provides that if the debtor 
has not applied to the Collector under 
Ss. 22 or 23 he may bring a suit in the 
civil Court within one year of delivery 
of possession to the purchaser to set aside 
the sale on the ground of non-service of 
notice under S. 7. But it is expressly 
laid down there that a sale of immovable 
property in execution of a certificate shall 
not be held to be void on the ground that 
the notice required by S. 7 has not been 
served. 

Beading all these sections together, 
one cannot but come to the conclusion 
that a certificate sale can only be 
set aside by the civil Court on the 
grounds that there were no arrears of 
rent due for which tbe certificate was 
taken or that notice under S. 7 was not 
served if the suit is brought within the 
time fixed. It becomes further clear that 
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all the remedies that have been provided 
for by the Public Demands Recovery Act 
must be sought after. The jurisdiction 
of the civil Court to take cognizance of 
cases for setting aside certificates or certi- 
ficate sales has been limited by several 
provisions in the Act itself. Lastly comes 
S. 37 which says that every question 
arising between the certificate holder and 
the certificate debtor or their representa- 
tives relating to execution etc., of a certi- 
ficate duly filed under this Act or relating 
to the confirmation or setting aside of a 
sale held in execution of such certificate 
shall be determined not by suit but by 
order of the certificate officer. There is 
a proviso attached to the section that a 
suit may be brought in a civil Court in 
respect of any such question on the- 
ground of fraud. This limits the juris- 
diction of the civil Court as betweeu 
parties to the certificate in a suit for 
setting aside a certificate and virtually 
reduces it to a suit based upon fraud only. 

Now, the position in the present case 
is this : The defendant when he came 
to know of the certificate and the sale 
thereunder had to seek remedies provided 
for by the Public Demands Recovery Act. 
It is found by the Subordinate Judge- 
that the defendauts’ right to take pro- 
ceedings under the said Act had not been| 
extinguished by virtue of the applicabionj 
of S. 18, Limitation Act. Bub that does' 
nob seem to be a valid ground for holding' 
that, because tbe defeudants’ right to suei 
subsisted on the date the present suit 
was brought, he had the right, without 
bringing such a suit, to raise objectioiisi 
against a certificate sale by way of de-‘ 
fence. There is no authority either ini 
tbe Statute law or in the case law ini 
support of the view that it is open to the 
defendant to challenge the certificate salej 
by way of defence in a suit for possession 
brought by the purchaser. As already 
stated, the remedy of the oertifioatedebtor 
is limited to tbe procedure indicated inj 
the Act itself. We are not called upon in' 
this case to consider whether a defence 
could be raised with regard to the in- 
validity of tbe sale on the ground that 
there was no money due from the certi- 
ficate debtor at the time when the certi- 
ficate was issued ; nor are we called upon 
to consider whether it is competent to 
the defendant to raise the objections 
under S. 47, Civil P. 0., in a civil Court 
sale or any similar enactment The* 
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Public Demands Recovery Act seems to 
us to vest the certificate officer with an 
exclusive jurisdiction to deal with ques- 
tions relating to the publication of the 
certificate and the processes thereunder. 
‘The right of interference by the civil 
Court is limited to cases where there 
were no arrears due or nou-servica of 
notice under S. 7 or the whole proceed- 
ings are vitiated by fraud, [t is not 
denied in this case that arrears were due 
nor has it been conteidel that the certi- 
ficate had not been duly filed. In these 
circumstances, to hold that it is open to 
the defendant to take by way of defence 
objections to the validity of the sale in 
a suit in the civil Court and that Court 
is competent to give effect to it, would 
be virtually to vest the civil Court with 
powers which are expressly denied to 
the civil Court. 

The observations of the .Judicial Com- 
mittee in Govind Lai Boy v. Bamjanam 

(1) , with reference to a sale for arrears 
of revenue oppositely apply to sale under 
the Pa))lic Deminds Recovery Act. Their 
Lordships say that it is a sale held by 
the Collector or other officer authorized 
to hold sales under the Act, although it 
■may be contrary to the provisions of the 
Act by reason of some irregularity in 
publishing or conducting the sale and 
that security of purchasers at sales for 
public demands should not be impaired- 

Reference lias bean made in this con- 
nexion to some oases which have very 
little bearing on the point before us ex- 
cept an unreported c.\9e of this Court, 
Reajuddin Dalai v. Secretary of State 

(2) . In that case, it appears to have 
been held that a sale held under a certi- 
ficate without notifying the date, time 
and place is liable to be set aside by a 
civil Court as the sale was in substance 
a colourable exercise of the powers con- 
ferred on the certificate officer by the 
Statute. There the certificate debtor 
was the plaintiff and it may be that the 
learned .Judges who decided those oases 
thought that it was a case of fraud which 
came within the ambit of S. 37, Public 
Demands Recovery Act. It is not fur- 
ther clear that that was not a suit uuder 
S. 36 or any other section of the Act. 
Without admitting the correctness of the 

(1) [1894] 21 Oal. 70=20 I. A. 165 (P,0.). 

(3) Second Appeals Nos. 1718 and 2294 of 
1913 and 14 of 1919, decided on 30th 
June 1920. 


view expressed therein, we do not think 
that that decision is of any help to us for 
the determination of the question raised in 
this appeal, namely, whether the defen*- 
dant can in a suit against him object in 
his defence to the certificate 'Sale in the 
civil Court. The next case referred to 
is the case of Protap Ghandra v. Sec* 
retary of State (3). In that case, it was 
held that the certificate itself was bad 
as S. 4, Public Demands Recovery Act, 
did not authorize the issue of more than 
one certificate in the prescribed form 
given in the appendix. In that case too, 
the certificate-debtor was the plaintiff. 
Some support to the view which has been 
taken by us in this case is to be found 
from the ratio of the decision given in 
the case of Jognesivar Sikhdar v. Kailash 
Mandal (4). It is therein expressed 
that the defendant cannot in his defence 
be allowed to challenge a sale held by 
the civil Court inasmuch as he did not 
seek the remedy offered to him by 0. 21, 
R. 90, Civil P. C. It may possibly be 
argue! that where the sale is a nullity 
or void, the objection can be taken by 
a defendant by way of defence. But in 
the present case, no such question arises. 
The sale here is not void but is voidable 
at the worst. It was open to the debtor 
to have proper proceedings taken before 
the proper tribunal. The defendant has 
not been able to show that the sale under 
which the plaintiffs claim did not con- 
fer any right on them by virtue of any 
defect. 

There is a finding by the trial Court 
that the sale certificate does nob cover 
the entire property in suit. The Sub-j 
ordinate Judge has laid down the lawj 
correctly when he says that a misles-j 
cription in the sale proclamation cannotj 
be a ground for holding that a property} 
did not pass under it if it cm be gathered} 
from the surrounding facts and circum-j 
stances that there could not be any doubtj 
as to what was actually sold. But thoi 
learned Subordinate Judge has not con- 
sidered the evidence upon this point and 
the fact relating to it in full, inasmuch 
as he is of opinion that the view he has 
taken with regard to the invalidity of 
the sale is enough to dispose of the suit. 
As we are of opinion that the defendant is 
not entitled to resist the plaintiffs' claim 
on the grounds urged by him in his de- 

^X'i' R7'i9'i2~Cal. 101=4^al. 1026. 

4) A. I. R. 1925 Cal. 81. 
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fence, the plaintiffs’ suit must succeed. 
But we should like to see a definite find- 
ing hy the Subordinate Judge on the 
point dealt with by the Munsif namely, 
whether the sale certificate covers the 
property in suit and, if it does, whether 
the whole of it or a part only. 

The result, therefore, is that the 
appeal is allowed, the decree of the 
lower appellate Court is set aside and 
case is remitted to that Court for dis- 
posal after a clear finding as to whether 
the sale certificate Ex. 4 covers the land 
in suit or any portion thereof. The 
plaintiffs’ suit will be decreed accorcliug 
to the finding arrived at upon this issue. 
If any portion of the land in suit is uot 
found to be covered by the sale certi- 
ficate, the plaintiffs’ suit will be dis- 
missed to that extent. The plaintiffs 
are entitled to their costs in this Court. 
Costs of the Courts below will abide-the 
result. 

m.n./r.k, Api^eal alloiued. 
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C. 0 Ghose and MAriiiiK. TJ. 

Bireswar Bandopadhya and others — 
Appellants. 

V. 

Jogendra Nath Chakrabarty and 
others — Respondents. 

Appeals Nos. 31 to 35 of 1927, Decided 
on l5th January 1929, against appellate 
decrees of Sub-Judge, 1st Court, Backar- 
ganj, D/- 22nd May 1926, 

Bengal Tenancy Act, S. 52 — Tenant prov- 
ing deficiency in area i$ entitled to abate- 
ment of rent unless landlord shows express 
stipulation or other circumstances preclud- 
ing tenant from claiming relief. 

When the tenant has shown that there is 
ft deficiency in area proved by ineasuromeut 
in respect of the tenures or holdings in his 
possession he is entitled to au abatement of 
rent even though' the tenant has uot shown 
what the area was, at the time of the inception 
of the tenancy or what the state of things 
was when the rent was assessed or adjusted, 
unless the landlord shows that either the 
tenant has no right to abatement by some 
express stipulation contained in any docu- 
ment governing the tenancy or that there are 
circumstances which would disentitle tbe 
tenant to obtain relief : 22 C. L. J, 50, 

iiel. on, [p 414 C 2, P 415 C 1] 

Brojendra Nath Chatter jee and Satin- 
dra Nath Roy Chowdhury — for Applts. 

Abinash Chandra Guha arid Nerode 
Chandra Boy — for Respondents. 

Judgment. — The suits out of which 
appeals Nos. 31, 83. 34, and 35 have 


arisen were 'commenced by the tenants 
praying for abatement of rent on the 
ground of decrease in area of the tenures 
covered by the suits on account of dilu- 
vion The first Court hold tiiat the plain- 
tiffs tenants had been ablo to prove tliat 
the area in each case, for whicii rent had 
been previously paid by thorn was larger 
than the area in their possession at the 
time of the commencement of the suits 
and that the deficiency in the area was 
due to diluvion. The learned Munsiff 
stated that there was no document forth- 
coming from which the original area, 
that is, the area at the time of the in- 
ception of tlie tenancy could be found 
out and that there were no materials 
whatsoever, on the record by which the 
extent of the original area of the tenures 
could be traced. He also stated that the 
plaintiffs had been able to produce be- 
fore him the Record-of-Rights . which 
showed that the recorded area in the 
possession of the plaintiffs at the time 
of such Record-of-Rights, namely, in 1907 
was larger than the area found, by the 
commissioner who had been appointed 
to measure the land, in the possession of 
the plaintiffs. The question then arose as 
to whether the fact tliat the tenants .had 
been unable to show wiiat the area was 
at the time of the inception of the ten- 
ancy would have the effect ob barring re- 
lief to the tenants in the circumstances 
referred to above. The first Court ob- 
served as follows : 

“ Abatement on the ground of clecro.ise in 
area duo to diluvion is an ordinary incident 
of a tenure and my opinion is that the tenant 
is entitled to some relief on thj^ score only 
if it can be shown that at some date prior to 
the institution of the suit the tenant paid 
rents for a larger area than in existence at 
present. This does'not injure the landlord 
at all and it is he who profits by the touant's 
failure due to ignorance to establish the origi- 
nal area. The original area which was 
surely greater than the area taken a.s 
the .starting basis for calculation being 
not- taken 'inco account the proportion to 
which the tenant is entitled is increased 
to tbe advantage of the landlord. For 
the purposes of the suits, I am thus inclined 
to take the areas noted in the settlement re- 
cords as tbe basis of ray calculations. The . 
records wore prepared long ago and it can be 
presuraod that the tenants are pa 3 ’iug the re- 
corded rentals for the recorded area. ” 

The first Court thea went into an ela- 
borate calculation showing what the re" 
corded area in the possession of the 
plaintiffs was as tenants in the Record- 
of-Rights and what the area found by 
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the Commissioner in their possession was prosonno (2). The rule being one founded 
and gave them the appropriate relief on on principles of natural justice and 
the basis of the difference of the two equity, we have to examine for ourselves 
areas referred to above. The lower ap- whether there is anything in the section 
pellate Court to which appeals had been itself which precludes us from giving ra- 
•carried by the defendant landlord in the lief to the tenants in circumstances such 
.above circumstances held that the ten- as have been disclosed on the record, 
ants having failed to prove the area for To start with, it has been laid down 
which rent had been previously paid by ia several cases that S. 52, Bengal Ten- 
ihem and the Munsiff having failed to ancy Act, is not exhaustive. But be that 
find out whether the rent was a consoli' as it may, the terms of the section itself 
dated rent for the entire tenure disal- show conclusively that in the present 
lowed the abatement granted by the instance the tenants have brought their 
Munsiff. .“^gainst this decision of the cases within the purview thereof. They 
lower appellate Court the plaintiffs ten- have shown in each case that the area 
ants have preferred appeals Nos. 31, 33, for which rent had been previously paid 
34 and 35. by them, that is for the period between 

In appeal No. 32 which arises out of the date of the settlement record and the 
.Suit No. 151 of 1925, the plaintiff was date of the commencement of the suits 
the landlord and the tenants were the was larger than the area found to be in 
defendants. In that suit which was a their possession as would appear from 
suit for rent, the lower appellate Court the result of the local investigation held 
granted a decree to the landlord for the by a commissioner duly appointed in 
amount of the rent claimed and refused that behalf. In other words, they have 
to grant any abatement whatsoever, shown that there is a deficiency in area 
Against this decree, the defendants the proved by measurement in respect of the 
tenants have appealed to this Court. tenures or holdings in their possession. 

Iti appears, as indicated above, that That being so ex facie the tenants have 
there is no document forthcoming show* brought their oases within the four cor- 
ing the inception of the tenancy but that ners of the sections. It is said, however, 
the tenants have been able to show that that the tenants have not shown what 
the rent previously paid by them at any the area was at the time of the incep- 
.rate at the time of the Record-of-Rights tion of the tenancy nor have they shown 
was in respectTof a larger area than the what the state of things was when the 
area found by the commissioner to be rent was assessed or adjusted. There 
in their possession. Now, it cannot be is no doubt that the tenants have not 
-disputed that rent is paid by a tenant shown what the area was at the in- 
fer the use of the land settled with him oeption of the tenancy nor have they 
•or found to be in his possession and if, shown what the state of things was when 
for no fault of the tenant, any portion of the rent was assessed or adjusted. But the 
the land so settled is washed away he real question is whether in the circum- 
.cannot on general principles of justice stances such as have arisen here the ten- 
and equity be held liable to pay rent for ants are to be held disentitled to relief 
the portion which has been washed away, because of failure on their part to prove, 
This is elementary and has been referred the matters referred to above. To hold 
to in a very early case decided in 1864 that the tenants would be disentitled to 
.Sheikh Enayetoollh v. Sheik Elahee- relief would be to hold something not in 
buksh (l). In that case. Sir Barnes accordance with the principles of nataralj 
Peacock, O.J. stated that it was settled justice and equity on which reliance was; 
doctrine that the tenant was entitled to placed by Sir Barnes Peacock, C. J., ioi 
abatement for the lands washed away in the case of Sheikh Enayetoollah vJ 
all cases and even in the case where there Sheikh Elaheebuksh (1) but to go merely 
was a kabuliat if the terms of the kabu- by expressions used here and there in 
liat were not such as to preclude him oases where the landlord was seeking to 
from claiming that abatement. One increase the rent payable by the tenant 
modern statement of what* was stated by on the ground of increase in area. No 
‘Sir Barnes Peacock in 1864 is to be case has been shown to us where in a 
-found in the cas e of Salimullah v. Kali- suit by a tenant for abatement of reot^n 
. (1) [1864] W. B. Act X Rul. 42. (2) [1915] 32 C. L. J. 56S==i5di. C. 
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the ground of diluvion it has been laid 
down that the tenant is disentitled to 
relief because he has not been able to 
■prove what the rent was at the time of 
the inception of the tenancy, or what the 
area was at the time when the rent was 
assessed or adjusted. In the absence of 
any such case, where the facts are that 
certain lands are proved to have been 
washed away and yet*the claim for abate- 
ment is resisted by the landlord it must 
lie on the landlord to show that 
there are circumstances which do not 
entitle the tenant to claim relief. It is, 
jin the first place, for the tenant to show 
that there is a deficiency in area. The 
onus of proof is then shifted on to the 
landlord to show that either the tenant 
has no right to abatement by some ex- 
press stipulation contained in any docu- 
ment governing the tenancy or that 
there are circumstances which would 
disentitle the tenant to obtain relief. 
The landlord having failed to show any 
such circumstance and the onus of proof 
having been discharged by the tenants, 
it follows, in our opinion, that the ten- 
ants in these oases are entitled to the 
relief claimed. What the actual measure 
of such relief would be has been found by 
the learned Munsif and we have not 
•enough materials on the record furnished 
by the landlord to show that the calcu- 
lation made by the Munsif in measurvig 
the amount of relief to be granted to the 
tenants was in any way wrong. That 
being so, we allow appeals Nos. 31, 33, 
■34 and 35. 

Appeal No. 32 must also be allowed. 
It is clear from what has been indicated 
.above that in the suit out of which that 
appeal has arisen, the lower appellate 
'Court has granted a decree for rent for 
the full amount claimed whereas the de- 
cree should have been for the amount of 
rent claimed by the plaintiff less the 
amount allowed on account of abatement 
of rent that is to say, the decree should 
have been for the amount allowed by the 
Munsif. The result, therefore, is that 
all these five appeals are allowed, the 
decrees of the lower appellate Court are 
set aside and those of the Court of first 
instance are restored and affirmed with 
costs in this Court as well as in the 
^ourt of appeal below. 

m.n./r.k. Appeals allowed. 
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Rankin, C. J., and Buokland, J. 

Ebrahim Molla — Appellant! 

V. 

ETfiperor — Opposite Party. 

Criminal Appeal No. 658 of 1928, De- 
cided on 14th December 1928. 

Criminal P. C., S. 307 — Judge di$agreeing 
with verdict but not thinking to refer t ic 
case should not express his inconcIuti\ - 
opinion. 

Sessions Judges are under no obligation zc 
have or express their individual opinion upon 
really disputable questions of fact which ate 
for the jury. If the Judge really disagrees 
with the verdiot, that is, as a settled and 
considerate opinion then it is necessary for 
the ends of justice to refer the case; if he does 
not think it neces.sary his “disagreement,” is 
not a reality and then he should not expose 
his inconclusive state of mind : (1871) 15 

W. R, Cr. 4G held no longer good law. 

[P 416 G 1, 2] 

Asaduzzman — for Appellant. 

D. N. Bkattacharjee — for the Crown. 

Rankin, C. J . — This is an appeal by 
one Ibrahim Molla who has been sen- 
tenced to five years’ rigorous imprison- 
ment being convicted by the unanimous 
verdict of the jury for setting fire to a 
certain building on 17th March 1928. 
It appears that it occurred in the course 
of Ramjan days of this year. There is a 
good deal of evidence and if that is be- 
lieved it clearly justifies the finding of 
the jury. The learned Judge points out 
that no witness actually states that he 
saw the accused setting fire to the place. 
The evidence, if it is believed, is to the 
effect that the complainant got up in the 
middle of the night, went outside and 
saw the accused and his brother Mobarak 
standing near the hut and was about to 
run away and he also saw the flac:e= 
coming up. He then cried for help and 
number of people came up. These people 
have given evidence in the case and they 
say that they saw Ebrahim and his 
brother Mobarak there. In addition to 
that there is evidence which has been 
carefully laid before the jury evidence as 
to enmity and evidence of threat to burn 
down the house of Nefajuddin, the father 
of the complainant. This is a question 
entirely of fact. The learned Judge in 
liis charge has gone through the evidence 
most minutely. He has put before the 
jury all the circumstances which be has 
analysed from every point of view and 
the only thing that can be said with 
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regard to this charge is that it is full. It 
is so full and careful that it may be 
doubted if any ordinary juror could ap- 
preciate it in a short space of time. There 
is one point on which it is said that the 
learned Judge should liave given fuller 
direction to the jury viz., with regard to 
the passage where he says ‘there is no 
eyewitness to prove that the accused set 
fire to the place.” On that it is said that 
he should have gone and delivered a 
lecture to them on circumstantial evi- 
dence making it clear that circumstantial 
evidence must not only lie consistent 
with the guilt of the accused but must 
be consistent with no ether view. It is 
much more useful to toll the jury that 
they should not convict the accused until 
guilt is proved and tliat the evidence 
which is consistent with his innocence 
does not prove his guilt. In this case, I 
am unable to say that there is any im- 
portant fact which has been misrepre- 
sented or overlooked. The learned Judge 
says: 

“there is room for doubt as to whether the 
accused is really guilty. I see no reason to 
diQer from the unanimous verdict of the jury, 
howover, on what arc after all, questions of 
fact. Not agreeing with but accepting the 
unanimous verdict of the jury I convict the 
accused.'' 

This is a method of expression which 
1 have noticed before and I cannot notic© 
it again without deploring it. Sessions 
Judges are under no obligation whatso- 
ever to have or to express their indivi- 
dual opinion upon really disputable ques- 
tions of fact which are for the jury. If 
ja Judge agrees or disagrees, it is a matter 
prima facie for himself but if he disagrees 
with the verdict of the jury and is 
clearly of opinion that it is necessary for 
the ends of justice to submit the case to 
the High Court, he is obliged to do so. 
If he is not clearly of opinion that the 
conviction is wrong ao as to make it 
necessary for the ends of justice to sub- 
mit the case to the High Court then^^the 
position is that described in S. 306 the 
Judge does not think it necessary to ex- 
press disagreement" and his opinion being 
on that view irrelevant he will be well 
advised to keep it to himself. Learned 
Judges do not seem to appreciate that 
they are given an overriding power not 
that they may pose as critics but in order 
that miscarriage of justice may nob take 
place. In this case there is no reference 
made under S. 307, Criminal P. C., and 


it does not seem to me that the ohatge- 
can be attacked as defective or insuffi- 
cient. In such a matter as a conviction 
for arson to intimate a doubt upon which 
one is not prepared to act is to cover the 
proceedings with all the appearance of 
injustice and indeed of despair for justice. 

If the Judge really disagrees with the 
verdict, i. e., has a settled and considered 
opinion that the crime has not been 
proved against the accused, it seems to 
be clear enough that it is necessary for 
the ends of justice to refer the case. If 
he does not think this necessary bis dis- 
agreement" cannot be a reality at all, and 
the less his inconclusive state of mind is 
exposed the better, as the law does not 
require him to interfere. In the case of 
verdicts of acquittal cases are fairly com- 
mon in which the Judge thinks that the 
jury has taken a more favourable view 
for the prisoner than he would have taken • 
himself and yet is not clearly of opinion 
that it is necessary for the ends of justice 
to refer the case. Here too, however^ 
there is a certain indecency in acquitting 
the prisoner while publishing belief in 
his guilt. To administer properly Ss. 306, 
and 307, Criminal P. C., practical good 
sense is required not only as regards what 
is to be done but also as regards what is- 
to be said and as a matter of practical 
good sense acquittals and convictions 
raise, for the present purpose, considera- 
tions which, while covered equally by 
the phrase "the ends of justice" are never 
quite the same. 

As I find a dictum in the case of Queen 
v. Bahar AH KaharM, still repeated in 
some text books saying that the Judge 
should always say whether he agrees 
with the jury. I would here add that 
under the Code of 1861 there were no 
provisions comparable to the present 
Ss. 306 and 307 the former of which in 
particular is an express enactment upon 
this subject. The case of Queen r. Dakar 
AH Kahar (l), was one in which it was 
held that there was no evidence at all to 
go to the jury and the observation which 
has for so long been preserved appears to 
me to have been inapt and insufficiently 
considered. 

The verdict of the jury must in thi& 
case stand and this appeal is dismissed- 

Buckland, J. — I agree. 

S.N./r.k. Appeal dismissed 

(1) [1371] IS^V.R.Or. ' ' 46 . 
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CaMiNG AND Pearson, JJ. 

Profidla Chandra Basu and anothe ) — 
Appellants. 

V. 

Kshetra Lai Sinha Boy and others-^ 
Respondents. 

Appeals Nos. 268i to 2686 of 1926, De- 
cided on 19th February 1929, against 
appellate decrees of Sub-Judge, Burd- 
wan, D/- 15th September 1926. 

Limitation Act, Art. 120 — Suit for decla- 
ration by tenants that their lands are rent- 
free — Addition of unnecessary or premature 
reliefs does not bar application of Art. 120— 
Correction of entry in Record*of*Righ%^ not 
prayed for — Time begins to run from date of 
filing of rent suits. 

Where the tenants brought a suit seeking 
for a declaration that certain lands were held 
by them rent free under the defendant as the 
defendant landlord had wrongly got these 
lands recorded in the Becord-of-Rights as liable 
to pay rent and then fraudulently got rent 
assessed for them under 8. 105, Ban. Ten. Act, 
and also for confirmation of their possession 
and for an injunction restraining the defen- 
dant from executing any decree for rent which 
he might obtain in certain rent suits which 
ho had brought against them. 

B(ld\ that the latter two reliefs being un^ 
necessary and oremature respectively the suit 
was governed 1^ Art, 120. [P 418 C 1] 

Held ficrther". that as the plaintids did not 
specifically ask for the correction of any entry 
in the Record-of-Rights the time began to run 
against them from the date of the institution 
of the rent suits, by the landlord: 23 C. L, J. 
561, Foil.; 23 C. W, N. 883, DisL [P 418 C 2J 

Sarat Chandra Bose^ Santosh Kumar 
Bose and Sisir Kumar Banerjee — for 
Appellants. 

Sitaram Banerji and Bejoy Prosad 
Sinha Bay — for Respondents. 

Cutninif, J. — These three appeals arise 
out of three suits in which the plaintids 
sought for a declaration that certain 
lands were held by them rent free under 
the defendant as the defendant landlord 
had wrongly got these lands recorded in 
the Record-of-Rights as liable to pay rent 
and then fraudulently got rent assessed 
for them under S. 105, Ben. Ten. Act. 
The plaintiffs also asked for confirma- 
tion of their possession and also for an 
injunction restraining the defendant from 
executing any decree for rent which he 
might obtain in certain rent suits which 
he had brought against them. 

The first Court decreed the suits hold- 
ing that the plaintiffs were entitled to a 
declaration that the lands were lakbiraj 
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lands. That Court also confirmed their 
possession and issued permanent injunc- 
tion on defendant 1 restraining him from 
realizing in execution the amounts of the 
decrees which he had obtained for rents 
for these lands. The defendant appealed 
to the District Court. The learned Subor- 
dinate Judge held that the suits were 
barred by limitation and further that 
they were barred by S. 109, Ben. Ten. 
.^ct. With regard to the question of 
limitation he held that the suits were 
governed by Art. 120, Lim. Act, which 
provides a period of six years. He held 
that time ran against the plaintiffs from 
the date of the final publication of the 
Record-of-Rights and hence the suits were 
barred by limitation. He further found 
that S. 109, Ben. Ten. Act, was a bar to 
the present suits. The defendant had 
made an application under S. 105, Ben. 
Ten. Act, for a declaration that these 
lands were not rentfree lands but rent 
paying lands and to have a fair rent 
assessed upon them. These proceedings 
wore decided ex parte against the present 
plaintiffs. 

The learned Subordinate Judge held 
that these questions were res judicata 
and the present suits were barred. 
As regards the question of limitation 
the first question decided by the lear- 
ned Subordinate Judge was whether 
Art. 120 or Art. 142 or 144, Lim. Act 
applied to the present cases. In other 
words whether 6 years or 12 years rule of 
limitation applied to the cases. The 
plaintiffs had added to their declaratory 
suits prayers for confirmation of posses- 
sion and an injunction that the defen- 
dants might be restrained from realizing 
rents in execution of any decrees that he 
might obtain in certain rent suits. With 
regard to the prayer for confirmation of 
possession the learned Subordinate Judge 
has held, and I agree with him, that 
there was no cause of action which 
would justify the plaintiffs in asking for 
confirmation of their possession, that no 
attempt has been made by the landlord 
defendant to dispossess the plaintiffs or 
in any way to disturb their possession. 
Mere bringing of suits for rent against a 
party, is not an attempt to disturb his 
possession of the property in question. 
I agree therefore with the learned Sub- 
ordinate Judge that the prayer for confir- 
mation of possession is entirely unneces- 
sary. Therefore on that account the 
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plaintilfs caanob have the perioi of 
limitation for 12 years. The next ques- 
tion is whether the application for an 
injunction was necessary or not or indeed 
whether it was a prayer which the plain- 
tiffs could ask for. What they asked for, 
as far as we cm see, was an injunction 
restraining the defendant from realizing 
rents in execution of any decrees that he 
might obtain. . I do not think that it 
was open to the Court to grant any such 
injunction. The injunction which they 
asked for was an injunction restraining 
the defendant from executing any rent 
decrees which he might or might not 
obtain. Ho had not obtained any decree 
for rent. The prayer for tlie injunctioa 
was clearly premature and it could not 
be asked for or granted in the present 
suits. It is, therefore, clear that the 
period of limitation applicable to the 
present suits is six years as held by the' 
learned Subordinate Judge. 

The next point to be considered is from 
what point of time does time run against 
the plaintiffs. The respondeat contends 
that the time runs against the plamtiffs 
from the date of the final publication of 
the Record-of-Righbs in which case ad- 
mittedly the plaintiffs’ suits are barred. 
In support of this contention he relies on 
the case of Rajani Nath Pramanik v. 
Monaram Mandat (1). The appellants 
contend on the contrary that time runs 
from the date when the defendant made 
an actual claim against them on the 
strength of the entry in the Record-of- 
Rights which claim they contend was 
made when the defendant sued them for 
rent on the basis of rent assessed in 
S. 105 proceedings and of the entry in 
the Record-of-Rights that the lands are 
liable to pay rent, and they rely upon the 
decision in the case of Dina Nath Dan v. 
Jlama Nath Dafi (2). The question as to 
which decision is applicable to the 
present oases would depend upon the 
relief that the plaintiffs sought for in 
the plaint. I have carefully considered 
the plaint. There it does not appear 
that the plaintiffs asked for the correc- 
tion of any entry in the Record-of-Rights. 
Their prayer would seem to be for a 
declaration that they had rent free title 
to the properties in question. Inciden- 
tally, no doubt, they referred to the entry 
in the Record-of-Rights as showing that 

a) [1919J 23 C. W. N . 8 33=53 I. 0. 968. 

(2) [1915] 23 O. li. J. 551=34 I. O. 702. 


their title was not rent free. But they 
did nob specifically ask for the correction 
of any entry in the Record-of-Rights. 
Therefore it seems to me quite clear that 
the decision which applies to the present 
cases is not the decision in the case of 
Rnjani Nath Pi'amanik v. Monaram 
Mandal (1) but the decision in the case 
of Dina Nath Das v. Rama Nath Das (2). 
That being so, I think it is quite clear 
that the time began to run against the 
plaintiffs from the date of the institution 
of the rent suits Therefore so far as 
the question of the limitation is concerned 
it must be decided in favour of the 
appellants. 

There remains now to be decided the 
second point raised by the appellants 
which was decided against them in the 
lower appellate Court, namely, that the 
suit was barred by the principle of res 
judicata. The appellants allege that the 
decision in the proceedings under S. 105, 
Ben. Ten. Act, was obtained by fraud. 
The trial Court held that there was 
nothing to show that the decision in the 
proceedings under S. 105, which defen- 
dant 1 had obtained was obtained by 
fraud. This finding as far as can be seen, 
has gone unchallenged in the Court of 
appeal below. We must, therefore, take 
it that this decision in proceedings under 
S. 105 was not obtained by fraud as 
alleged by the plaintiffs If that is so 
then clearly the plaintiffs’ suits are 
barred by the principle of res judicata. 
The result, therefore, must be that the 
appeals must fail and are dismissed with 
costs. 

Pearson, J. — I agree. 

U.N./r.K. Appeals dismissed- 

A. I. R. 1929 Calcutta 418 

Rankin’, C. J. and Mukerji, J. 

Nalini Kumar Chakrabartty — Ap- 
pellant. 

V. 

Gadadhar Chondhury and others — 
Respondents. 

Appeal No. 1449 of 1925, Decided on 
11th September 192S, against appellate 
decree of Dist. Judge, Faridpur, D/- 29th 
April 1925. 

(a) Contract Act, S. 213 — Defendant mu*t 
^ be liable to account— Mere convenience can- 
not make party liable to account— 'Civil 

P. C., O. 20. R. 16. 

The whole basis of a decree for acooaats ie 
a liability oa the part of the defeadaat to 
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^account. A Hading that it would be con- 
'venient to have the aooounts examined in the 
presenoa of the defendant will hardly suflioo 
to make the defendant a party liable to ac- 
x)ount and on that consideration only he can* 
not be made a party to any investigation that 
is to be held by commissioner. [P 421 O 1, 2] 

(b) Contract Act, S. 213— 'All accounts in 
principal's possession*— Machinery of Court 
to examine the accounts cannot be employed 
— Civil P. C., O, 20, R. 16. 

It is not open to any principal, who has got 
all the accounts of his agent in his possession 
to employ the maoliinory of the Court for 
examining his accounts on the off-chance of 
making his agent liable for any sum which on 
^ueh examination may be found due from 
him : A.I,R. 1925 CaL 1069, Foil. [P 421 C 2] 

(c) Civil P. C., O. 20, R. 16 — Onus of 
-proof ~ Principal must allege liability of 
-agent— Commissioner cannot determine liabi- 
lity but only its extent — Civil P. C., O. 26, 
R. 11. 

In a suit for accounts it is for the principal 
at least to allege that the agent had received 
the money or any part of it, and then the 
Court will be called upon to decide the ques- 
tion upon such evidence as was brought before 
it whether a liability is established ; and 
only in the event of the liability being esta- 
blished a preliminary decree can be passed 
directing an investigation by the commis- 
sioner to determine the extent of that liabi- 
lity. A decree passed in anticipation of deter- 
mination of the liability and leaving to the 
'Commissioner the determination of the liabi- 
lity itself — a function which legitimately ap- 
pertains to the Court — and not merely the 
extent of the liability, is one that the law 
never contemplates : A. I. R. 1925 Cal. 1069, 
-Rel. oil. CP 422 C 1] 

Jogesh Chandra Boy, Apurba Chandra 
Mukerji and Suresh Chandra Talukdar 
— for Appellant. 

Jd. C. Sen Gupta, Ramani Mohan 
■Chatterjee, Nirmal Chandra Chakra- 
d)artty, Bhupendra Kumar Basil, and 
■Priya Nath DiUta — for Respondents. 

Mukerji, J. — The plaintiffs are 
zemindars of Kanchanpur, and are pro- 
prietors of certain properties mentioned 
in the plaint. With the consent of all 
the cosharer proprietors, one Rash Behari 
Roy was appointed common manager 
under the provisions of the Bengal Ten- 
ancy Act in respect of the said properties 
in the year 1912. Rash Behari Roy 
having resigned, one Rai Sahib Mono- 
mohan Guha, who was defendant 3, in 
the suit was appointed common manager 
by an order passed by the District Judge 
on 8th May 1916. Defendant 4 Nalini 
Kumar OhaUrabartty was working in the 
estate from sometime before as a sub- 
manager. Prior to his resignation, Rai 


Sahib Monomolian Guha took leave on 
16th January 1920 when he was allowed 
to leave the station on making over charge 
of his office to defendant 4. In February 
1920 notices were issued inviting appU- 
catipus for dlling up the vacancy. Defen- 
dant 4 carried on the duties of a com- 
mon manager On 1st April 1920 the 
District Judge passed a furtlier order 
empowering defendant -Ito perform the 
duties of common manager until further 
orders. In the meantime Rai vSaheh 
Monomohan Guha tendered his resigna- 
tion, and on the other hand the proprie- 
tors or some of them applied to have tlie 
estate released. On 31st May 1920 an 
order was passed by the District Judge 
accepting the resignation of Rai Saheb 
Monomohan Guha with effect from 17th 
April 1920, and declaring that the estate 
was thereby released to tlie proprietors. 
Defendant 4 was thus in charge of the 
office of common manager from I6th 
January 1920 till 3lsb May 1920. Dur- 
ing the period, on 1st April 1920 the 
District Judge called upon defendant 4, 
as common manager, to submit accounts 
for the years 1325 and 1326. Defendant 4 
submitted the acoounts of 1325 while lie 
was yet in office. After the estate was 
released he submitted some further ac- 
counts down to the date of the release. 

Defendant 1 was a Naib appointed by 
defendants while the latter was common 
manager, and defendant 2 was an as- 
sistant to defendant 1. In the accounts 
submitted by defendant 4 after the re- 
lease, as aforesaid, two sums of money 

1. e., as Rs. 6,379-2-5igand Rs. 3,02l-10-2g 
were shown as being with dofeadanb I 
the former as howlat taken by him an i 
the latter as cash in hand. The accounts 
were audited and were passsd by the 
District Judge in the usual way. On 
30th May 1923 the present suit was in- 
stituted against defendants 1 and 2 as 
principal defendants and defendants 3 
and 4 as pro-forma defendants. It is 
necessary to set out the scope and char- 
acter of tlie suit as originally framed in 
order to appreciate the nature of the con- 
troversy with which wo are concerned 
and wliicli is to all intents and purposes 
a more recent development. 

The plaint, as originally laid, was in 
its essence, a suit for accounts against, 
and for recovery of money not accounted 
for or taken as loan, by defendants I and 

2. The claim was valued at Rs. 2,100 
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The gravamen of the charge was against 
defendants 1 and 2. It was, however, 
alleged that the appointment of defen- 
dants 3 and 4 as common manager was 
illegal and ultra vires, and that it was 
not known to the plaintiffs whether de- 
fendants 1 and 2 had rendered any 'ac- 
counts to defendants 3 and 4, that defen- 
dants 3 and 4 had not rendered accounts 
nor explained -the books of the period 
during which they had acted as common 
manager to the plaintiffs after the estate 
had been Treleased, and in the return of 
the accounts which defendant 4 had filed 
for the period down to the date of the 
release of the estate the items of Ks. 6,379 
and odd and Rs. 3,021 and odd had been 
shown as already stated above. The 
reliefs asked for in the plaint are quoted 
below in extenso : 

(a) For a decree that defendants 1 and 
2 be ordered to file correct accounts in 
Court and to render those accounts. 

(b) For the appointment of a commis- 
sioner to examine the accounts filed by 
the defendants and for a decree in favour 
of the plaintiffs after taking proper Court- 
fees for the amount for which they are 
held liable and for ordering the amount 
to be recovered out of the properties 
secured by defendant 1 by his indemnity 
bond also out of the sum kept in deposit 
by defendant 2 and also from the other 
properties of defendants 1 and 2. 

(c) For a decree that defendants 1 and 
2 be ordered to file all the papers during 
the period of their services as Naib if 
they did not file them to defendants 3 
and 4 or that defendants 3 and 4 be 
ordered to file the papers in Court if de- 
fendants 1 and 2 gave them those papers. 

(d) If defendants 3 and 4 state or if it 
be proved that defendants 1 and 2 have 
rendered nikash and made over the 
amounts due from them to defendants 3 
and 4 from defendants 1 and 2 then for a 
decree in favour of plaintiffs and against 
defendants 3 and 4 for such amount as 
may be recoverable under the nikash. 

And (e) For costs with future interest 
and for any other reliefs to plaintiffs 
such as they may be found entitled ac- 
cording- to law and equity. 

The plaint is anything but clear and 
it is not without considerable difficulty 
that any foundation of the liability of 
defendants 3 and 4 can be made out. 
Putting the construction most favour- 
able to the plaintiffs, all that can be 


gathered is that it is defendants 1 and 2. 
who are primarily liable; but that defen- 
dants 3 and 4 are to be held liable only 
if they have received any money or papers^ 
from defendants 1 and 2, and have with- 
held the same. 

Written statements were then filed on 
behalf of the defendants. In the written 
statement which defendant 4 filed he- 
stated that the returns which defendant 1 
had submitted of the period of his work 
were incorrect and incomplete and expla- 
nations that he had given of his accounts 
were unsatisfactory, and that for this 
reason defendant 4 was obliged to show 
in the accounts that he submitted to the- 
District Judge the said two items as- 
being with defendant 1, one as howlat. 
and the other as cash in his hands. 

The plaintiffs thereafter applied for 
amendment of the plaint, and as a result 
of the amendment that was allowed, tbs' 
following two prayers were added : 

(f) If the principal defendants be not 
found liable for rendering accounts or if 
there be any bar to plaintiffs getting a de- 
cree for accounts then for a decree in fav- 
our of the plaintiffs and against the prin- 
cipal defendants for the amount that may 
be found due after deducting reasonable 
costs from Rs. 6079-6-5i pies marked as- 
loan and Rs. 3021-10-2 pies marked as 
deposit in the hands of defendant 1 after 
taking from plaintiffs the proper Court- 
fees for the same ; 

and (g) for passing a decree in favour 
of plaintiffs and against the pro-forma 
defendants for the amount claimed by 
plaintiffs or for the amount that the 
plaintiffs be held entitled to get from, 
the pro-forma defendants as damages- 
How the question of damages could at all 


come in the suit upon the facts alleged 
in the plaint, I confess I have not been 
able to appreciate. It would of course 
arise on the supposition that defendants- 
3 and 4 had failed to take the money 
from defendants 1 and 2 as they were 
bound to do, but no such case appears to 
have been made anywhere. 

The suit was tried by the Subordinate 
Judge who dismissed it holding that the 
plaintiffs had no cause of action. The 
District Judge on appeal by the plaintiffs^ 
decreed the suit against defendants 1 
and 4, He dismissed the suit in so far 
as it was against defendants 2 and 3, 
holding that defendant 2 had no liability 
to render accounts to the plaintiffs ana 


Nalini Kumar v. Gadadhar (Mukerji, J.) Calcutta 421 


1929 

ttbat the suit as against defendant 3 was 
•barred 

Defendant 4 has then preferred this 
appeal. The contentions urged on his 
hehalf are mainly three : — In the first 
place it is contended that as he was a 
-common manager appointed by the Dis* 
■triot Judge the suit as against him was 
not maintainable without a notice under 
S. 80, Civil P. C. Next, it is urged that 
as the accounts submitted by him were 
passed by the District Judge, there was 
no further liability on his part to render 
any accounts. Lastly, it is said that 
there is no proper basis for the decree 
-that has been passed as against him. 

I propose to deal with the last conten- 
tion first, because in the view that I take 
'Of it, it is notmecessary to go into the 
'Other two contentions the answer 
that has been given to them on behalf of 
the plaintiffs-respondents. In the appeal 
before the District Judge the plaintiffs 
confined their claim to accounts as 
against all the defendants to the two 
particular sums mentioned above. The 
District Judge has expressly said so in 
his judgment. All that the District 
Judge has said in his judgment as the 
•basis for the decree against defendant 4 
.is this : 

I do not consider that the District Judge 
.had any authority to investigate these ac- 
counts (meaning — the accounts submitted by 
defendant 4) and the fact remains that the 
/position with regard to the two sums of money 
entered in the nikash as outstanding against 
Saroda Charan Sirkar (i. o. defendant 1) re- 
mains unexplained. Each page is signed by 
Ifalini Kumar Chakrabarty, (i. e., defendant 4) 
-and 1 consider it essential that he should be a 
^arty to any further investigation which may 
take place with regard to these items. My 
'finding, with regard to defendant 4 is therefore 
that he is liable to render proper accounts to 
'the plaintiffs ... As regards defendants 
1 and 4, I set aside the order and decree of the 
lower Court and order that a preliminary 
decree be passed against defendants 1 and 4 to 
-the effect that an account be taken regarding 
the two sums of money, namely, Rs. 6,379-2as* 
/>-^g and Bs. d,021-10as'2g mentioned in para. 4 
of the plaint and a commissioner be appointed 
for making the necessary investigation into 
the matter. It is further ordered that for the 
purpose of the investigation the parties oon- 
oernod produce before the commissioner all 
papers in their possession with regard to the 
two snms in question. ” 

The whole basis of a decree for accounts 
is a liability on the part of the defendant 
to account. A finding that it would be 
convenient to have the accounts examined 
[in the presence of the defendant will 


hardly suffice to make (he defendant a 
party liable to account and on that con- 
sideration only he cannot he made a party 
to any investigation that is to be held 
by commissioner. In the present case 
I am unable to find that there is any 
other reason why defendant 4 should be a 
party to anyfurther proceedings that have 
been ordered to be held by the commis- 
sioner. The plaintiffs’ suit has proceeded 
so far on the footing of defendant 4 hav- 
ing been a common manager and having 
submitted accounts showing the two 
specified sums as being in the hands of 
defendant 1. Learned advocate for the 
plaintiffs-respondents has conceded before 
us that his clients are not proceeding in 
the present suit against defendant 4 on 
the footing of his position as sub-mana- 
ger. Nothing has been established, nor 
indeed has anything been alleged, which 
may indicate that there was any liability 
on the part of defendant 4 to account for 
these two sums. It has never been al- 
leged, far less attempted to be proved, 
that the two sums or any portions there- 
of ever came into the hands of defendant 
4. It has been argued that defendant 1 
may, in the course of the investigation 
that is to be held by the commissioner, 
be able to show that he paid amounts or 
parts of them to defendant 4. Such, 
however, is not the defence of defendant 
1. It has also been argued that the com- 
missioner may find in the course of his 
investigation that that was the position. 
But, as pointed out in the case of Bharat 
Chandra v. Kiran Chandra (l), where 
the principles governing suits for ac- 
counts and the authorities bearing on 

them have been discussed. 

** It is not open to any principal, who has 
got all the accounts of his agent in his posses- 
sion, to employ the machinery of the Court 
for examining his accounts on the oQ-ohance 
of* making his ageqt liable for any sum which 
on such examination may be found duo from 
him. ” 

It has not been suggested anywhere in^ 
the present suit that defendant 4 was 
.withholding any papers to render which^ 
there was a liability on his part, and in; 
view of the defence of defendant 1 as^ 
contained in his written statement be- 
yond which that* defendant will not be 
permitted to travel, it is impossible to 
see how the plaintiffs can expect to fasten 
to defendant 4 with any liability so far 
as the two sums of money are concerned. j 

(ij A.I.R. 1925 Cal. 1069=52 Cal. 766. 
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It has been also urged that the onus is 
on defendant 4 to show that the said 
amounts have not been received by him. 
This argument in my opinion is entirely 
untenable. As observed in the case 
Bharat v. Kiran (1) it was for the plain- 
tiffs at least to allege that defendant 4 
jhad received the money or any part of it. 
land then the Court would have been called 
jjpOQ to decide the question upon such 
evidence as was brought before it whether 
ia liability liad been established ; and 
ionly in the event of the liability having 
been established a preliminary decree 
could have been passed directing an in- 
iVestigation by the commissioner to deter* 
Imino the extent of that liability. A de- 
cree of the present character passed in 
anticipation of determination of the lia- 
bility and leaving to the commissioner 
the determination of the liability itself 
— a function which legitimately apper- 
tains to the Court — and not merely the 
extent of the liability, is one that the law 
never contemplates. I am clearly of 
opinion that the decree in so far as it is 
against defendant 4 is entirely uosup- 
porbable and the suit in so far as it was 
against him was wholly misconceived. 

The appeal will consequently be al- 
lowed and the decree of the District Judge 
as against defendant 4 being reversed the 
suit in so far as it was against him will 
be dismissed with costs in all the Courts. 
Defendant 1 as respondeat in this appeal 
has invited us to make an order in his 
favour under O. 41, R. 4, Civil P. C., but 
I see no ground whatever to entertain 
this prayer. The decree which ‘plaintiffs 
have obtained against defendant 1 will 
accordingly stand. 

Rankin, C. J. — I agree. 

M.N.^R.K. 'Appeal allowed. 
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T^IUKERJI, AND MaiiLICK, JJ. 

Sailendra Nath Bjse and others — Ap. 

pellants. 

V. 

Ckaru Chandra Banner] i and others — 
Respondents. 

Appeal No. 564 of 1927, Decided on 
6th March 1929, against appellate decree 
of Sub-Judge, Khulna, D/- 30th Septem- 
ber 1926« 


V. Charu Chandra 1929 

specific Relief Act^ S. 42 — Although- 
Court can grant a declaration that a per- 
son is entitled to any legal character or* 
to any right to any property, Court will not 
grant declaration likely to be infructuous. 

A held three separate jamas under three sets' 
of landlords. He mortgaged them to B along. 
%vith other lands by a registered deed for Bs.. 
5,000. The landlords ignoring the existence 
of separate jamas institute! two suits against A 
for rent, treating all lands as constituting one- 
jama. Having obtained decrees in those suits, 
they put up lands to sale alleging that they 
were lands in arrears. Thereupon D institu- 
ted a suit for a declaration that the two afore- 
said decrees were really money dccrco.s and 
that the mabal in arrears could not be sold 
with power to annul incumbrances under Cb.^ 
14, Ben. Ten. Act. 

Held : that the declaration asked for was in- 
substance merely a declaration as to the legal 
edoct of two decrees passed by the Oourt. Such 
a declaration could not bo granted under S. 42 
which does notusaoction every form of decla- 
ration but onlya declaration that tbe plaintiff 
is entitled to any legal character or to any 
property. Moreover such a declaration could 
not bo granted as it would be simply infructu- 
ous without a relief in the shape of a perma- 
nent injunction for, tbe Court in which tbe 
decrees are executed would in no way be 
bound by a declaration made by a different 
Court as to the character of the decree under 
execution before it. It is well established that 
a Court will never make a declaration likely 
to be infructuous : 39 Cal. 704, lief. 

[P 423 C 1, 2] 

Norendra Chandra Bose and Satyen- 
dra Nath Milter — for Appellants. 

Kshitish Chandra Chalcravarty and 
Panchanan Ghoshal — for Respondents. 

Judgment. — The suit out of which 
this appeal has arisen has been decreed 
by both the Coifrts below. 

The plaintiff’s case was as follows : — 
There is a ganti jama comprised of 
about 900 bigbas of land of which the 
holders were defendants 1 to 23, 24 
to 29 and one Kedar Ghosh, and No. 30, 
owning respectively 5/6th, l/12th and 
l/12tb shares therein. Defendant 31 
for himself a id also on behalf of his bro- 
ther defendant 32 obtained a maurashi 
mokarari lease of a 5/6tb share of the 
said jama from defendants 1 to 23 in 
1308 B. S. at a rontal of Rs. 303 and odd. 
Subsequently defendant 31 obtained set- 
tlements of a l/12th share from defen- 
dants 24 to 29 and tbe said Kedar Ghosh 
at a rental of Rs. 30 and odd, and also a 
settlement of the remaining i^l2bh share- 
from defendant 30 at tbe same rental- 
Thereafter the interest of Kedar Ghosh- 
passed to defendants 19 to 23 and defen- 
dant 32 sold his interest to defendant 31^ 
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Thus there were three separate jamas 
held by defeudant 31 under three sets of 
landlords. Defendant 31 mortgaged these 
three jamas to the plaintiff along with 
other lands by a registered deed executed 
in 1326 B. S. for Rs. 5,000. The land- 
lords, however, ignoring the existence of 
the separate jamas instituted two suits 
for rent treating all the lands as consti- 
tuting one jama and as bearing a total 
rental of Rs. 364 and odd. One of these 
suits was No. 829 of 1923 in which defen- 
dants 31 and 32 were both impleaded as 
defendants. The other suit was No. 2308 
of 1923 which was by all the landlords 
with the exception of defendant 21, and 
against defendant 31 only. Having ob- 
tained decrees in the aforesaid suits the 
said defendants 1 to 30 put up the lands 
to sale alleging that they were the lands 
in arrears. The plaintiff then instituted 
the suit asking for the following reliefs : 
{Ka) that a declaration may be made to 
the effect that the two decrees aforesaid 
are really money decrees and ttie mabal 
in arrear cannot be sold with power to 
annul incumbrances under Ch. 14, Ben. 
Ten. Act ; (kha) that it may be declared 
that the lands attached form a maurasi 
mokarari intermediate ganti jama and 
not a non-transferable ryoti jama ; and 
iga) that a temporary injunction may be 
granted restraining defendants 1 to 30 
from selling the attached properties by 
auction till the final disposal of the suit. 
Prayer (kha) appears to have been subse- 
quently withdrawn and prayer (go) was 
rejected by the trial Court inasmuch as 
there was no prayer for permanent in- 
junction to the same effect. The Courts 
below have decreed the suit in plaintiff’s 
favour in terms of prayer {ka). 

Apart from the objection that in insti- 
tuting the suit the plaintiff was crying 
before he was hurt for it may just as well 
bo that the mortgage would never be an- 
nulled even though the properties are 
sold with power to the purchaser to an- 
nul all encumbrances the suit for the de- 
claratory relief which the plaintiff asked 
for in prayer ka in our o|jinion was not 
maintainable in law. The declaration 
asked for is in substance merely a declar- 
ation as to the legal effect of two decrees 
passed by the Courts. If this declaration 
was asked for as auxiliary or introduc- 
tory to some other relief or reliefs also 
asked for, S. 42, Specific Relief Act, would 
have had nothing to do with the matter 


and such a declaration would have rested 
on long established practice ; but as the 
relief for this declaration stands alone it 
is one which must be authorised by thati 
section, which does not sanction every 
form of declaration but only a declara-- 
tion that the plaintiff is entitled to any 
legal character or to any right to any pro- 
perty : see Deokali lioer v. Kahir Kaih 
(i). The declaration asked for does iioi 
go anywhere near what S. 42, Specific 
Relief Act, contemplates. Indeed it is 
not even alleged that the plaintiff ’s status 
or right as mortgagee has ever been de- 
nied. Again if it be assumed that such a 
declaration is permissible, it will bei 
simply infructuous, without a relief in| 
tlie shape of a permanent injunction, for,| 
the Court in which the decrees are exe-i 
cuted will in no way be bound by a de-j 
claration made by a different Court as toi 
the character of the decrees under exe- 
cution before it. It is well established 
that a Court will never make a declara- 
tion that is likely to be infructuous. 

It has been brought to our notice that 
respondents 29 to 29a have died during 
the pendency of this appeal and their 
heirs have not been brought on the re- 
cord. The appeal in so far as those res- 
pondents are concerned must be taken to 
have abated and to have proceeded witli- 
out them. This, however, does not affect 
the appeal as against the other respon- 
dents which in our opinion, must suc- 
ceed, and it is accordingly allowed, the 
decrees of the Courts below being set 
aside and the suit dismissed with costs 
in all the Courts. 

K.N./r.K. Appeal allowed. 

• (1) [1912]* 39 Cal. 704=lo I.G. '427=10 C.W. 

N. 838. 
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. B. B. Ghose and Panton, JJ. 

Hadha Ballab Das — .Appellant. 

v. 

Krishna Priyashi Dasya and another 
— ^Responden ts. 

Appeals Nos. 447 to 449 of 1926, De- 
cided on Ist February 1929, against ori- 
ginal orders of Sub-Judge, Ist Court, 
Dacca, D/- 29th June 1926. 

Hindu Law — Maintenance — Decree not 
creating charge — Death of judgment-debtor 
*— -Decree cannot be executed against subse- 
quent holders of property — Civil P. C., 

S. 50. 

Where upon a true constractioD of the de- 
cree for maintenance no charge was created 


424 Calcutta ■ Radha Ballab Das v. Krishna Priyashi Dasya 1929 


on the ostifee bub only a personal decree was 
passed against the judgment-debtor. 

Held : that after the death of the judgment- 
debtor the decree-holder would nob be entitled 
to any maintenance by execution of the decree 
against the holders of property after the judg- 
ment-debtor. [P 424 C 2 ; P 425 C 1] 

D. if. Khastgir aad Susil Chandra 
Dutta — for Appellant. 

Surendra Nath Guha and Ramendra 
Mohan Majumdar — for Respondents. 

Judgment. — These three appeals arise 
out of three execution petitions made of 
a decree passed by this Court in Appeal 
from original decree No. 374 of 1908 
dated 5th July 1910. The question in 
controversy depends upon the true inter- 
pretation of the decree. Although the 
learned Subordinate Judge has stated 
many things in his judgment disallowing 
the claim of the decree-holdert it is not 
necessary to go into all these matters. 
The real question is whether the decree- 
holder who was the plaintiff in the suit 
is entitled to execute the decree against 
the property in the hands of the respon- 
dents in these appeals. The plaintiff 
lived in the family of Radhika Mohan 
Das, the original owner of the property, 
as a domesticated son-in-law. After the 
death of his father-in-law he had dis- 
putes with his mother-in-law and it 
seems that he was obliged to leave the 
house of his deceased father-in-law. 
Thereupon, he brought a suit for main- 
tenance against his mother-in-law which 
was decreed by this Court The relevant 
terms of the decree with which we are 
now concerned are these : 

*‘'Ihat it is hereby declared that the plaiatiS 
is entitled out of the estate left by Radhika 
Mohan Das to maintenance at the rate of Rs.. 
25 a month.” 

It was further decreed that 
*‘tbe plaintiff would be entitled to realiae the 
sums due as maintenance in execution of the 
decree without a fresh suit.” • 

The defendant in the above suit, the 
widow of Radhika Mohan, is now dead 
and the decree-holder seeks to realize the 
maintenance allowed to him by the de- 
cree from the estate of Radhika Mohan 
now inherited by his wife and his sister- 
in-law. The question is, whether the 
decree-holder appellant is entitled to re- 
alize the money out of the property in 
their hands. The Subordinate Judge has 
held that he is not. The real question in 
this case is whether the maintenance 
allowance given under the decree was 
made a charge on the estate. If it was 


made a charge on the estate, no doubt th® 
wife and the sister-in-law of the appel- 
lant would be bound to pay the mainten- 
ance out of the property and the decree- 
holder need not bring a fresh suit. But 
if it Was not made a charge on the estate, 
then the decree was passed against the 
widow of Radhika Mohan only and so 
long as she was alive, she was bound to 
pay the sum of Rs. 25 a month out of the 
estate left by her husband. 

It is contended by the learned advocate 
for the appellant that upon a true and 
proper construction of the decree it 
should be held that a charge was effected 
on the estate by the decree. There is no 
word expressive of ‘charge’ on the estate. 
We have endeavoured to .find in the ori- 
ginal plaint if any charge was claimed by 
the decree-holder. The plaint could not 
be got, but the report of the case in 
which the decree was made is to be 
found in Gohind Rani v. Radh'a Ballahh 
(l). From the statement of facts in the 
judgment at p. 207 of the report it ap- 
pears that the decree-holder only asked 
for a declaration that he was entitled to 
a certain sum of money from the defen- 
dant who was his mother-in-law out of 
the estate left by Radhika Mohan and 
the claim was for the maintenance of 
himself, his wife and children. Now, no 
charge could have been declared by this 
Court for the maintenance of his wife 
and children on* the estate left by Badhi- 
ka Mohan, having regard to the fact that, 
after the death of the widow, the wife of 
the then plaintiff would be entitled to 
one-half of the estate by right of inherit- 
ance. In the decree provision is made 
for the maintenance of the wife and chil- 
dren of the decree-holder, in case the 
mother-in-law drove them out of the 
house and refused to maintaiu them. So 
it is evident that no charge could have 
been declared for the maintenance of the 
wife and children on the estate of Badhi- 
ka Mohan for the very good reason, as I 
have stated, that the wife would be enti- 
tled to one-half share of the estate after 
the death of the widow and the male 
children would be the next reversioners. 
Therefore upon a true construction of the 
decree it seems to us that no charge was 
created on the estate and the decree was 
iu the same terms as regards maintenano^ 
of all and so only a personal decree j 

“TU [1911] 15 C.W.N. 205=7 I.C. 118=12 cll- 
J. 173. 
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against the widow. It, consequently, 
follows that after the death of the widow 
the deoree-holder would not be entitled to 
any maintenance by execution of the de- 
cree referred to above. An argument was 
addressed to us that a .part of the claim 
made in one of the applications was for 
arrears of maintenance due during the 
lifetime of Gobinda Kani, the widow of 
Itadhika Mohan. Nothing was said with 
Tegard to that in the Court below and 
from the application it is difficult 'to un- 
derstand that any such claim was made'. 
These appeals must, accordingly, stand 
dismissed with costs. Hearing fee, one 
gold mohur in each case. 

M N./r.K. Appeal dismissed* 
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Pagk, J, 

Vyari Lai MullicJc — Plaintiff. 

V. 

Jugal Kishore Mulliok and others — 
Defendants. 

Original Civil Suit No. 800 of 1927, 
Decided on 20th June 1928. 

Will — Construction, 

A Hindu governed by the Dayabhaga School 
executed a will in the following terms : — 
** But in case none of such adopted sons sur- 
vive my said wife I desire and direct my exe- 
cutors, after the death of my said wife to 
make over and divide the whole of my estate 
hoth real and personal, unto and between my 
daughters in equal shares, to whom and their 
respective sons I give, devise and bequeath 
the same, but should either of my said daugh- 
ters die without leaving any male issue sur- 
viving, but leaving my other daughter her 
surviving, then in such case the surviving 
•daughter or in the case of the death of either 
daughter leaving sons, the share of such 
daughter is to be paid to such her son or sons, 
share and share alike. ** 

The wife of the testator died without leaving 
any adopted son. There were two daughters 
to the testator A and B who got the estate in 
equal shares after the widow's death. A had 
four sons O, D, E and F and B adopted a son 
«r after the testator’s death. B survived her 
eister A, C, D had predeceased B. 

Held : that as J was not adopted in testa- 
tor’s lifetime, there was intestacy at the time 
of B'$ death so far as her share was concerned 
■and so her share would pass to the testator’s 
heirs existing at the time of her death ; i. e., 
Jt E and F would take one-third each : 12 

I.A. 187 ; 30 C.W.N. 357, Bel. on ; 27 Cal. 996 
iP.O.) ; 85 Cal. 993 [P.C.) and 39 Cal. 183 
(P.C.), ReJ. [P 423 C 1] 


N. A. Sircar, B. E. Ghose aad B. N- 
Sircar — for Plaintiff. 

B. L. Miner, S. C. Bose and S. N. 
Banerjee, (Junior), E. D. Bose, M. N. 
Mitter, B. G. Ghose, Stidhis Roy, S. Jl, 
Bose, J. C. Hazra — for Defendants. 

Judgment. — This suit is brought to 
determine the construction of ths will of 
Haridass Dutt, a Hindu governed by the 
Dayabhaga law, who died on 30th Sep- 
tember 1875. Haridas Dutt duly execu- 
ted his will on ' the day upon which he 
died, and the clause in the will that the 
Court is now invited to interpret has 
already on three occasions been construed 
by the Judicial Committee of the Privy 
Council. I am informed that the parties 
are determined once more to obtain the 
opinion of the Privy Council as to the 
meaning and effect of these provisions. 
It may be so, but to my mind this is a 
very plain case, and I have no doubt as 
to the interpretation that ought to be 
put upon the clause under consideration. 

The following genealogical table shows 
how the parties are related to each other: 

(For genealogical table see p. 426) 

The Official Assignee is defendant 7, as 
representing the estates of Ram Prosad, 
Khetter Prosad, and Syam Prosad, who 
have been adjudicated insolvents. The 
provisions of the will which are material 
for the purposes of this case are as 
follows : 

But ia case none of such adopted sons 
survive my said wife, or in case of either sur- 
viving my said wife and dying under the said 
age without leaving a son or sons, 1 desire 
and direct my executors, after the death of 
my said wife, or the death of such a son after 
her, but under the age of 18 years without 
leaving a son or sons, to make over and divide 
the whole of ray estate, both real and personal, 
unto and between my daughters in equal 
shares, to whom and their respective sons I 
give, devise and bequeath the same, but should 
either of my said daughters die without leav- 
ing any male issue surviving, but leaving my 
other daughter her surviving, then in such 
ease the surviving daughter and her sons shall 
be entitled to the share of the deceased daugh- 
ter, or in the case of the death of either 
daughter leaving sons, the share of such 
daughter is to be paid to such her son or sons, 
share and share alike, " 

At the trial an issue was raised as to 
whether the adoption of defendant 1 
Jugal Kishore by Ranimani and Rama- 
kanta Sen, which was alleged to have 
taken place on 2nd November 1900, was 
valid in law. All the parties to the suit, 
except defendant 5 admitted the validity 
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of the adoption, and after Jugal Kishore 
had adduced evidence to prove hia adop- 
tion, defendant 5 also expressly admitted 
through his learned counsel, and I hold 
that, on 2nd November 1900, Jugal 
Kishore duly and validly was adopted by 
Ramakanta and Ranimani as their son. 

On 14th August 1904, Srimati Surna- 
mani died, having previously duly adop- 
ted .Tyoti Prasad, who died without issue 
on 29bh January 1881, and after his death 
having purported to adopt one Amrita 
rj\l Dutt, whose adoption was declared 
invalid by the Privy Council on 2ad May 
1900. Aviritb Lai Dutt v. Surnomoye 
Dasi (l). On 31st January 1903, Sri- 
mati Surnamani had executed a will of 
Avhich she appointed the Administrator- 
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** as to the nature of the estate ^hich, in th& 
events which have happened, the testator'^ 
daughters took under the terms of the will. " 

The Judicial Committee held that 

“ according to the true construction of the 
will the intention of the testator was to oreat©' 
in favour of his daughters an estate for life 
with a remainder over to their sons, and the 
learned Judges of the High Court ought to 
have held that, in the events that have^ hap- 
pened, the daughters of the testator, Ranimani 
Dasi and Premmani Dasi, are entitled to the 
testator’s estate in equal shares for life and 
with benefit of survivorship between them- 
selves. ” Radha Prosad Mullici: v. Rani Moni 
Dassee (2). 

On 8th May 1909, Premmani died in- 
testate, leaving her four sons surviving 
her. 

On 4bh March 1910, Radha Prosad 
made an application to the Court (Flet- 


Srimati Kanimani 
(died 17th March 
1927). =Rama- 
kanta Sen 

I 

Srimati Fulkumari 
=GorachaDd 
Mullick 

I 

Jugal Kishore 
(born 31st 
July 1885) 

(adopted 2ad 
November 1900) 
Defendant 1 


Radha 
Prosad 
(died 14th 
June 1912) 


Haridas Dutt 
(died 306h September 1875) 
=Srimati Surnamani Dasi 
(died 14th August 1904) 


Kasi 
Prosad 
(died 30th 
December 
1914) 

I 


Ganes Prosad 
Defendant 5 


Jyoti 
Prosad 
(died 29th 
January 
1881) 


Srimati 
Premmani 
(die^ 8th 
May 1909} 

i 

Pyari Lai 
(born 17tb 
May 1881) 
Plaintiff 


Kartik Prosad, 
Defendant 6 


Behari Lai 
(born 8th 
December 
1882) 

Defendant 8 


Ram Prosad, 
Defendant 2 


Khetter Prosad, 
Defendant 3 


Shyam Prosad 
Defendant 4 


General of Bengal the executor and trus- 
tee. After the death of Srimati Surna- 
mani, Ranimani on 19th December 1904, 
filed a suit (912 of 1904) against her 
sister Premmani, her sister’s four sur- 
viving sons. Radha Prosad, Kasi Prosad, 
Pyari Lai and Lai (the two youn- 

ger sons having been born after the d^tli 
* of Haridas), and Jugal Kishore, the adop- 
ted son of Ranimani and Ramakanta Sen. 
for the construction of the will of Hari- 
das, the administration and partition of 
his estate, and incidental relief. This 
suit eventually was heard on appeal by 
he Privy Council, and the only question 
raised in the appeal was 

(1) [1900J 27 Cal. 996=27 I.A. 128=4 C.W.N* 
549=7 Sar. 61'3 (P.C.). 


cher, J.), pursuant to the liberty reserved 
ia that behalf in suit 912 of 1904, in 

which he 

** claimed to be entitled with his brother Kasi 
Prosad to their mother’s share in the estate. *** 

His claims were resisted by his brothers 
Pyari Lai and Behari Lai, and by Rani- 
mani Dasi and her adopted son Jugal 
Kishore. 

The High Court, (Jenkins, C. J., and' 
Woodroffe, J.), reversing the decision of 
Fletcher, J., held that inasmuch as they 
were not born at the date of the death of 
Haridas : 

“ Peary Lai and Behari Lai cannot take» 
so that those now entitled to participate are 
Radha Prosad, Kasi Prosad and t he represen- 

(2) [1908] 35 Cal. 896=35 I.A. 118=12 C.W^' 
N. 729 (P.C.). 
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tatives of Jyoti Prosad and between them the 
property bequeathed (i. e. to Premmani) will 
be divided in three equal shares. ” Bndha 
Prosad Mallick v. iJutitmoni Dasi (3). 

An appeal to the Privy Council was 
|dismissed, their Lordships agreeing both 
with the decision of the High Court and 
the reasons upon which it was based. 
The Judicial Committee, j however, added 
that: 

“With regard to the contention of the ap- 
pellants (i. e., Ranimani and her adopted sou, 
Jugal Kishore) that the Court was wrong in 
holding that no grandchildren of the testa- 
tor born, or adopted, after the death of the 
testator on 30th October 1875, could take 
under his will, their Lordships will not ad- 
vise His Majesty to make any order except 
that the present advice is not to prejudice the 
position of appellant 2 if and when such 
question comes before a Court for decision,’* 
Rnntnioni Dasi v. Radha Prasad Miillzck (4). 

On 17th March 1927, Ranimani died, 
and on 6bh April 1927, the present suit 
was brought by Pyari Lai for the pur- 
pore of ascertaining who were the per- 
sons entitled under the will of Haridas 
to Ranimani’s share of the estate. 

Three rival constructions were urged 
upon the Court. It .is common ground: 
(l) that, inasmuch as Jugal Kishore was 
neither born nor adopted during the 
lifetime of the testator, he is not entitled 
under the will to succeed to the estate 
as the son of Ranimani: Bhubaneskwari 
Debi V. Niloomul Ldhiri (5j; (2) that 
the sons of Radha Prosad and Kashi 
Prosad, neither of whom were alive at 
the death of Ranimani, were not entitled 
upon an intestacy to take any share of 
the estate as the heirs of Haridas. 
Nepaldas Mukherji v. Probhas Chandra 
Mukherji (6). The contention of Pyari 
Lai and Behari Lai is that as Ranimani 
died without leaving a son entitled to 
succeed to her share under the will, 
there was pro tanto an intestacy, and on 
Raniraani's death that Pyari Lai, Behari 
Lai and Jugal Kishore were entitled to 
succeed to Baniman’s moiety as the heirs 
of Haridas in equal shares. In my opi- 
nion, that is the correct view according 
to the true construction of the-will. For 
Jugal Kishore it was contended that on 
the death of Srimati Surnamani, Rani- 
mani and Premmani each took, not a life- 
^ Ca i . "l'88=^ a L. J. “l83=8nrc. 

1001=15 O.W.N. 113 (P.C.). 

(4) A. I. R. 1914 P. 0. 140=41 Cal. 1007=41 
I. A. 176 (P.C.). 

(5) [1885] 12 Cal. 18=12 I.A. 137=4 Sar.CSl 
(P.C.). 

(C) A. I. B. 1926 Cal. 460, 


interest but an absolute interest in a 
moiety of Haridas estate, and, therefore, 
on Ranimani’s death that he was entitled 
on the whole of Ranimani’s property, in- 
cluding her moiety of Haridas’ estate, 
as her only son and heir. Were 1 to 
state the reasons that would induce me 
to hold that this construction is unsound 
it would avail nothing for the learne<l 
Advocate-General, who appeared for 
Jugal Kishore, conceded that this con- 
tention runs counter to the decision of 
the Judicial Committee in Radha Prasad 
Mullick V. Ranee Mojii Dassee (2), and 
the construction that has been placed 
upon this will by the Judicial Committee 
is binding on the Courts in India. In 
the alternative. Jugal Kishore claimed 
that he was entitled to a tliird share of 
Ranimani 's moiety of the estate as co-hoi r 
with Pyari Lai and Behari Lai ol the 
testator Haridas. 

The sons of Radha Prosad and Kasi 

Prosad. defendants 2 to 6, contended that 

upon a true construction of Haridas’ will 

whereby the testator directed that in the- 

events that happened the executors were: 

“to make over and divide the whole of my 
estate, both real and personal unto and bet- 
ween my daughters in equal shares, to whom 
and their respeotive sons, I give, devise and 
bequath the same," 

the testator intended, provided, and 
effected that the whole estate should de- 
volve upon those of his two daughters” 
sons who might be living at the time of 
his death, subject to a life intei’est in a 
moiety of the estate in favour of each of 
the daughters; and that upon the death 
of Hari Das, Radha Prosad, Kasi Prosad 
and Jyoti Prosad obtained an immediate 
vested interest in the estate to a moiety 
of which they or their representatives 
became entitled to possession upon the 
death of each of the daughters. 

In my opinion this oonstruotion cannot 
be sustained. It appears to me that such 
a construction is not in consonance with 
the intention of the testator to be collec- 
ted from the terms of the will for ex- 
ample, it gives no effect to the word 
respective’’ as used in connexion with 
the gift to the daughters and their sons, 
and it is inconsistent with the provision: 

“in the case of the death of either daughter 
leaving sons, the share of suob daughter is to 
be paid to suoh her son or sons, share and 
share alike.” 

Further, the contention appears to be- 
incompatible with the previous decisions. 
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of the Privy Couacil upon the conatruc- 
'tion of the will; for if the construction 
which these defendants urge the Court to 
put upon this clause is the correct one, 
and all the sons of the two daughters 
living at the death of Haridas possessed 
a vested interest in the whole estate, 
■subject . to the life-interest of the 
daughters, each of such sons would have 
been entitled to succeed on Premmani's 
death to a share of her moiety, and it 
would have been incumbent upon the 
Privy Council in RanivionVs case (4) to 
decide whether or not Jugal Kishore was 
■to be regarded as one of such sons, and 
in that capacity entitled to a share of 
Premmani’s moiety of the estate. But 
that the Privy Council did not do; and 
to my mind it is clear that the reason 
why the Judicial Committee did not 
•determine whether Jugal Kishore as the 
adopted son of Banimani was entitled to 
-to* take under Haridas’ will in the ap- 
•peal in which the succession to Prem- 
mani’s moiety of the estate alone was 
•in dispute was because their Lordships 
were of opinion that under the terms of 
the will Jugal Kishore was not entitled 
and could not succeed in any event, to a 
•share inPremmani’s moiety of the estate. 
Their Lordships, therefore, were not dis- 
(posed to decide what rights (if any) 
Jugal Kishore possessed under Hari Das’ 
-will until the death of Ranimani, in 
which event alone (if at all) he would be 
entitled to a share of the estate of Hari 
Das. For these reasons, I am clearly of 
opinion that the will cannot bear the 
construction for which defendants 2-6 
contend, and I hold and declare that with 
respect to Ranimani’s moiety of Haridas 
estate there is an intestacy, and that 
Pyari Lrl, Behari Lai, and Jugal Kishore 
as the heirs of Haridas are entitled to^ 
possession thereof in equal shares, includ- 
ing the property moveable and immov- 
able to which Ranimani was entitled on 
partition and under the consent decree 
and orders in suit No. 611 of 1907 as 
iprayed. Pyari Lai, Behari Lai and Jugal 
Kishore are also jointly entitled to Rani- 
mani’s pala of worship. There will be a 
decree for partition -.of Rauimani’s share. 
The costs of all parties as between at- 
torney and client including the cost of 
’the inventory that has been made and 
«,11 reserved costs will be paid out of 
^he estate by the receiver. 

s.n./r.k. .Suit decieed. 
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Suhrawardy and Graham, JJ. 

Mahendra 2^ath Das and others — Peti- 
tioners. 



Emperor — Opposite Party. 


Criminal Revn. No. 1210 of 1923, Deci- 
ded on 20th February 1929, against order 
of the Deputy Magistrate, Oontai, D /- 
22nd September 1928. 

(a) Criminal P.C., S. 476-B — Under S. 476- 
B appellate Court, as it is governed by O. 41, 
Civil P. C., can remand case. 

In dealing with an appeal under S. 476-B, 
the appellate Court is governed not by S. 424, 
Criminal P. 0., but by O. 41, Civil P. C., and 
so it has power to remand a case if it aots in 
aocordanoe with the rules of O. 41 : A. I. R. 
1927 Cal. 284 {Per Duval, J.), Foil. [P 429 C 2] 

(b) Criminal Trial— Complaint by Munsiff 
under S. 476, Criminal P. C.— On appeal 
District Judge remanding case directing 
complaint to be properly worded — No objec- 
tion taken to remand order by way of ovil 
revision nor objection to complaint raised at 
commitment-^Order became final 

plaint could not be challenged now in High 
Court. 


■ A complaint was made by a Munsif under 
3. 476, Criminal P. O., and on appeal from his 
order the District Judge holding that tha 
order was otherwise good remanded the 
directing the complaint to be properly worded. 
No objection was taken to this order by way 
of revision nor was any objection raised before 
the Committing Magistrate on the ground that 
the complaint was not properly made. 

Held : that as the order of the District Judge 
was not objected to by way of civil revision it 
became final and as the objection to the com- 
plaint was not raised at the time of commit- 
ment, it could not be raised now in High 

Court; A.I.B. 1927 Cal. 284 ; 22 Caf. 176, 
Dist.; A. I. B. 1929 Cal. 195, Expl. [P 429 C 2] 

(c) Criminal P. C., S. 537— Scope. 

Where there is no contravention of any 

szpreas provisions of the Criminal Procedure 

Code S. 537 cures if there is any error. 

r jio/\ nil 


B. N. Sasmal and Sukumar Hazra^^ 
for Petitioners. 

Dines Chandra Ray — for the Crown. 


Suhrawardy, J. — This rule has been 
obtained for setting aside an order passed 
by the Magistrate committing the accused 
to the Sessions to take their trial for 
various offences mentioned in the order. 
The Magistrate took cognizance of the case 
of a complaint by the Munsiff of Contai 
under S. 476, Criminal P. C. It appears 
that on the application of the opposite 
party the Munsiff made an order under 
S. 476. Criminal P.O. Against that order 
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aa appeal was fcakea by the petitioner to 
the District Judge'under S. 476-B and the 
learned Judge by his order dated 28th 
May 1928, held that the order made by 
the Munsif under S. 476 was otherwise 
good except that it was vague inasmuch 
as it contained a few sections of the Penal 
Code and “any other section of that Code 
found applicable.” He accordingly sent 
the case back to the Munsif and direcbed 
him to specify all the sections of the 
Penal Code in his complaint under S. 476, 
Criminal P. C. The Munsif accordingly 
made a complaint specifying the sections 
of the Penal Code. No objection was taken 
to the legality of the proceedings before 
the trial Magistrate but it is complained 
before us that the order of the District 
Judge remanding the case to the Munsif 
and 'asking him to make a complaint 
under S. 476 is bad in law and without 
jurisdiction and, therefore, the entire pro> 
ceedings leading to the commitment of 
the accused must be set aside. 

In the circumstances of this case I am of 
opinion that this contention ought not to 
prevail. The order of the District Judge 
passed under S. 476-B has now become 
final. No objection was taken against that 
order under S. 115, Civil P.C., orauy other 
law. This objection moreover was not 
taken before the trial Court on the ground 
that the complaint upon which the case 
was started was not validly made before 
it. The learned counsel appearing for the 
petitioners has referred us to two deci- 
sions of this Court in which it has been 
held that under S. 476-B the appellate 
Court has no jurisdiction to remand a 
case but should make the complaint it- 
self. These cases were decided upon 
different sets of facts. In these cases the 
original Court refused to make the com- 
plaint. There was an appeal and the 
appellate Court was of opinion that the 
complaint should have been made. It 
was held that it was the duty of the 
appellate Court to make the complaint 
and not to direct the trial Court to do it, 
in view of the wording of S. 476-B. 
^loreover those cases were decided by 
Civil Benches of this Court under the 
Civil Procedure Code. In Hamid Ali 
V. Madku Sudan Das (l), the learned 
Judges held that the appellate Court 
should have itself made the complaint ; 
but the learned Judges composing the 
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Benches differed in their opinion as to 
the'procedure tobe followed by the appel- 
late Court in dealing with an appeal 
under S. 476-B, Criminal P. C. Chot- 
zner, J., being of opinion that it should 
be governed by S. 424, Criminal P. C., 
and Duval, J., holding that it should 
be governed by O. 41, Civil P. C. If! 
the latter view is correct — and it seemsi 
to me, it is — there is no reason why thel 
District Judge should have no power to 
remand the case to the lower Court if he 
acts in accordance with the rules con- 
tained in O. 41, Civil P. C. In the pre ' 
sent case the District Judge did not; 
overrule the Munsif and take upon him-! 
self the responsibility of making a com-! 
plaint against the accused. He affirmedi 
the order of the Munsif and simply 
pointed out to him that the order passed 
by him should be properly worded. In 
my opinion the order passed by the Dis- 
trict Judge in this case did not come 
within the scope of the decisions referred 
to. Even if it did, I think in the cir- 
cumstances of this case that order cannot, 
be challenged at this stage. 

Under S. 215, Criminal P. C., we ar^ 
entitled to cjuash the commitment only 
on point of law. But it has been argued 
on behalf of the petitioners that the Dis- 
trict Judge has no jurisdiction to remand 
the case under S. 476-B to the MunsifiT 
and therefore the entire subsequent pro- 
ceedings are illegal and should be set 
aside. As I have pointed out the order 
of the District Judge was not illegal and^ 
did not contravene the provisions of 
S. 476-B, and if it did, it was not an order 
without jurisdiction. In Manir Ahmed 
.V. Jogesh Chandra (2), it has been held 
that the appellate Court has no jurisdic- 
tion to remand a case to the Court of first 
instance to file a complaint. The words 
“no jurisdiction” were used there in a 
wide sense to include an act against the 
law. There was no absence of jurisdic- 
tion but at the most an illegal exercise 
of jurisdiction. The petitioners have lost 
their remedy (if they had any) now, not 
having taken any action against the order 
of the District Judge passed under S. 476- 
B. They should not now be allowed to 
challenge that order which has become 
final between the parties, in collateral 
proceedings. 

In this connexion it may be necessary 
t o conside r the c^se of R aj C hunder 

(2) A. I. R. 1929 Cai. 195=55 Cal. 1277’ 


(1) A. I. R. 1927 Oal. 291. 
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Gour ChanrJer (3). Under the old Cri- 
minal Procedure Code sanction granted 
by a Court under S. 19o enured for a 
period of 6 months only within which 
complaint was to have been filed in a 
Criminal Court. In that case the com- 
plaint was filed after 6 months and it 
resulted in the commitment of the ac- 
cused. Tlie learned Judges quashed the 
commitment on the ground that the com- 
plaint was made against the express pro- 
visions of the law. With reference to 
the application of S. 537 it was observed 
that it did not save the proceedings be- 
cause they contravened the express pro- 
visions of S. 195, Criminal P. C. In the 
present case I do not see why S. 537 
should not cure the defect, if any. There 
is no contravention of any express pro- 
visions of the Code. If there is any 
error, it is one provided against by S. 537, 
iCriminal P. C. In this view I would 
dlischarge this rule. 

Graham, J. — I agree that the rule 
should be discharged. There can I think 
be no question as to the jurisdiction of 
the Magistrate to make the commitment 
— and that it was a valid commitment 
according to law. The contentions 
which have been raised as to the lega- 
lity of the proceedings in the civil 
Courts are matters which ought to have 
been raised long ago by an appeal or 
by way of application in revision.^ It . 
appears moreover that these objections 
were not even taken in the committing 
Court and that they are now raised at 
• the eleventh hour after commitment. 

S.N./r.K. Rule discharged. 
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Jack and Mitteu, JJ., 

Nazir Ahmmad and others Plaintiffs 
— Appellants. 

V.. 

Tamijaddi Ahamed and others De- 
fendants — RespondentSt 

Appeal No. 603 of 1927, Decided on 
22nd March 1929. against appellate dec- 
ree of Sub-Judge, 1st Court, Barisal. 
D/- 9th September 1926. 

Civil P. C., O. 22, R. 3 — Where the co- 
pUintiff in a mortgage suit dies after the 
preliminary and before the final decree, 
R. 3 does not apply. 

On the death of one of two mortgagees, 
•after they had obtained a preliminary decre 


for sale of the mortgaged property, the suit 
does not abate if the heirs of the deceased 
mortgagee are not brought on record within 
the time limited by law: A, I. R. 1938 
Mad. 914 A. I. R. 1927 All. 272, 

Foil; A. J. R. 1924 P.C. 198, Rel. on. 
A. 1. R. 1921 Cal 591; A. 1. R. 1926 CaU 308, 
Held no longer good law. [P 430 0 2] 

Ramendra Chandra Boy — for Appel- 
lants. 

Gunada Oiiaran Roy, Satindra Nath 
Roy Ckaudhury for Probodk Chandra 
Kai — for Respondents. 

Mitter, J. — The question of law 
which arises for consideration in this 
appeal is as to whether on the death of 
one of two mortgagees after they had 
obtained a preliminary decree for sale 
of the mortgage property the suit abates 
if the heirs of the deceased mortgaged 
are not brought on record of the suitj 
within the time limited by law. The 
appellants who are the surviving mort- 
gagee and the heirs ■ of the d^eased 
mortgagee contend that the suit does 
not abate whereas the mortgagors, now 
respondents, contend that the suit has 
abated. The lower appellate Court has 
accepted the contention of the rasiwn- 
dents and has dismissed the plaintiffs 
suit. 

The appellants contend that the view 
taken by the lower appellate Court is 
erroneous as O. 22, E. 3, Civil P*. O. 
does not apply where a plaintiff iu ® 
mortgage suit dies after the preUmiaaryj 
and before the final decree; on the other 
hand the respondents contend that O. 22, 
R. 3 applies as under the Code of 1908 
proceedings after the preliminary decree 
are not proceedings in execution and 
that the suit continues until the final 
decree is passed. 

It seems to us that the contention of 
the appellants must prevail for as has 
been recently pointed out by their 
Lordships of the Judicial Committee of 
the Privy Council that after a decree has 
once been made in a suit, the suit can- 
not be dismissed unless the decree is re- 
versed on appeal. In the case of Lachrnt 
Narayan v. Balmukund (1) Lord Phil- 
limore in delivering the judgment of 

their Lordships said: 

The parties have on the making of 
decree acquired rights or incurred liability 
which are fixed unless or until the decree ** 
varied or set aside. After a decree any party 
can apply to have it enforced.*' 

(1) A. I. R. 1924 P. C. 193=4 Pat. 61—51 
I. A. 321, (P.C,). 
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Although these observatious were made 
in a ease where after a preliminary de- 
cree for partition the plaintiff did nob 
appear when the case came on for final 
decree and the case was struck off the 
same principle should apply to a case 
where as in the present, a man did nob 
appear because he could not appear as 
he was then dead. The question , which 
arises for decision in the present case 
arose directly for decision before a Full 
Bench of tbs Madras High Court in the 
■case of Perumal Pillai v. Perumall 
Chetti (2) In that case Sir Murray 
-Coutts-Trotter, C. J., held that O. 22, 
Br, 3 and 4 did not apply to circum- 
etanoes such as exist in the present case. 
We are in entire agreement with that 
decision and with the reasons on which 
the Full Bench rested their judgments. 

The Allahabad High Court, we may 
■observe, has also taken the same view 
as the Madras Full Bench: see ALi 
Bahadur Beg v. Bafiulla (3). It re- 
mains to notice two cases of our own 
Court which take the view that the 
provisions of O. 22, B. 4, apply both 
before and after, passing of the preli- 
minary decree: see Bhut Nath Jana v. 
Tara Ghand (4), and Mounjendra Dutta 
V. Jnan Eanjan((jf). We do not think 
that these decisions can be held to be 
,good law in view of the observations 
made by the Judicial Committee in 
Luchmi Narains case to which reference 
has already been made. For the reasons 
given above we hold that the decision 
of the lower appellate Court dismissing 
plaintiff’s suit must be set aside and the 
judgment of the Court of first instance 
restored with costs throughout. The 
Court of first instance granted a decree 
■in favour of the plaintiffs except the 
heirs of Alam Oazi for 14-2/3 annas 
share of the mortgage money and as the 
plaintiff's did not appeal to the lower 
appellate Court and were content with 
the decree of the first Court they can- 
not have a decree for their whole claim. 

Jack, J. — I agree. 

K.N./b.k. Appeal allowed. 


(2) A. I. R. 1928 Mad. 914=51 Mad. 701 
(F.B.). 

(3) A. I. R. 1927 All. 272=19 AH. 310. 

(4) A. I. R. 1921 Cal. 551. 

<6) A. I. R. 192G Cal. 803. 
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Mukerji and Mallik, JJ. 

Isah — Appellant. 

V. 

Guru Charan Shaha — Hespondent. 

^Appeal No. 33G of l')27, Decided oa 
2Sth January 1929, against the.appol ata 
decree of Sub-Judge, 2nd Court, Sylhet 
17th May 192G. 

(a) Landlord and Tenant — Tenant’s not pay- 
ing rent under kabuliat does not show that 
kabuliat was not acted upon. 

The Miero fact that the tenant has noj: 
any rent after the execution of the kabuliat 
does not go to show that the kabuliat has not 
been acted upon nor would it absolve him from 
his liability to pay rent under it. [1‘ 431 C 2] 

(b) Bengal Tenancy Act S. 60 — Court is not 
bound to consider objection under S. 60 if 
not raised in written statement. 

Whore objection under S. CO as to the regis- 
tration of the landlord’s name is not raised in 
the writtion statement, the Court is not bound 
to consider it although a que.stion or two might 
have boon put to the landlord or his witnesses 
as to whether his name was registered. 

tP 432 C 1] 

Birendra Kumar De— for Appellant. 

Bisxoa Nath Baij—tov Respondent. 

Judgment. This appeal arises out of 
a suit for arrears of rent. The suit has 
been decreed by both the Courts below. 
The defendant has then preferred this 
second appeal. In support of the appeal 
two contentions havo been urged. The 
first one is to the effect that the question 
as to whether the relationship of landlord 
and tenant exists between the plaintiff 
and the defendant has not been properly 
determined by the learned Subordinate 
Judge on appeal. It is said that although 
he has found that there was a kabuliat 
under which the rent in the present suit 
was claimed it has not been found whe- 
ther the kabuliat was actually acted upon 
or not. Now this argument as far as I 
can understand it, really means that it 
was the defendant's case that the kabuliat 
although executed was not intended to be 
acted upon; because the mere fact that the 
defendant has not paid any rent after the' 
execution of the kabuliat does not go to! 
show that the kabuliat has not been acted 
upon or indeed would absolve the defen-j 

dent from his liability to pay rent underi 
the kabuliat. So far as this matter is con-j 
earned all that the defendant has been 
able to prove is that the rent has not been 
realised under the kabuliat since its exe- 
cution, On the other hand the learned 
Subordinate Judge refers to certain facts 
as indicating plainly that the kabuliat 
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was intended to be acted upon ; for in- 
stance he has said that there was a mort- 
gage decree of the value of Rs. 1,500 in 
plaintiff’s favour as against the predeces- 
sors of the defendant, that this decree was 
afterwards settled at the amount of 
Rs. 1,000 and that the mortgagors, not 
being able to pay up the decretal amount 
sold the land to the plaintiff, and after the 
sale they executed certain kabuliats out of 
which is the one in the present suit. The 
learned Subordinate Judge has found that 
the kobala and the kabuliat were all 
registered on one and the same date, that 
is to say, the 10th March 1917, and that 
after the execution of these documents- 
the execution proceedings were dis- 
missed for non-prosecution and the mort- 
gage decree was never executed by the 
plaintiff again. All these go to show 
that the transactions which were repre- 
sented by the execution of the kabuliat 
as well as the execution of the kobala 
were bona fide transactions really inten- 
ded to be acted upon. Under these cir- 
cumstances we are unable to uphold the 
first contention that has been urged on 
behalf of the appellant. 

It has been urged in the next place 
that S. 60, Rent Act, operates as a bar to 
the passing of the decree in the present 
suit. Now this objection does not ap- 
pear to have been taken in the written 
statement and although a question or 
two may have been put to the plaintiff 
or his witnesses as to whether his name 
was registered or not, we are not prepared 
to hold that the Court below were bound 
to take cognizance of this objection, tho 
more so because if it had been taken 
in the written statement it would have 
been open to the plaintiff to get his 
name registered before the decree was 
passed even if he had not done so before 
the suit. This contention also should be 
overruled. The appeal in our opinion 
fails and must be dismissed with costs. 

S.N./b.K, Appeal dismissed. 
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B. B. Ghose, J. 

Kali Kumar Poddar Baniiya— Peti- 
tioner. 

V. 

Pranballav Banikya — Opposite Party. 
Civil Revn. No. 1317 of 1928, Decided 
on 20th February 1929, against order of 
Munsif, 2nd Court, Dacca. 


Limitation Act, S. 20, Proviso — No stipu* 
lation for interest in hat’chitta — Payment 
made if not in bandwriting of person making 
it, time cannot run from such payment. 

Where in the hatchitta-no stipulation for 
interest is made, any payment made must bh 
deemed to be towards part payment of the 
principal and if such payment does not appear 
in the handwriting of the person making it,, 
time oannot run from the date of the payment* 

[P 432 0 21 

Nirmal Chandra Chakrabarty for 
Iswar Chandra Chakrabarty — for Peti- 
tioner. 

Biswanath Bay — for Opposite Party. 

Judgment. — In this case, it seems 
that the rule was granted on the ground 
that the defendant himself in his deposi- 
tionistated that he paid Rs. 25 in liquida- 
tion of his debt in 1332 B. S. If the 
period of limitation counts from that 
date, the suit would be within time. 
The learned Judge, however, stated in 
his judgment that the plaintiff’s son e 
naarriage took place in^Jaistha 1331 when 
the sum of Rs. 25 was paid. There is 
nothing in the recorded evidence of the 
defendant to that effect. But it must 
have been stated by the defendant that 
the money was paid at the time of his 
son’s marriage. In taking down the 
deposition, the learned Judge probably 
made a mistake in writing 1332 in place 
of 1331. But that does not appear to bo 
material now. The principal point argued, 
on behalf of the opposite party is that nO] 
stipulation for interest was made in thOj 
hatohitta. Therefore, the sum of Rs. 20! 
must have been paid in the part-payment; 
of the principal. That being so. limita-| 
tion oannot run from the date of payment 
even assuming that the payment was 
made in Jaistba 1332, under the provi*, 
sions of S. 20, Dim. Act, as this fact ofj 
part-payment of the principal does not^ 
appear in the handwriting of the defen-j 
dant who is said to have made it. There' 
is, however, another point and it is this : 
It appears from the hatchitta that the 
date was altered from 1331 to 1332. This 
is a material alteration in the document 
and under no circumstances can the 
plaintiff claim any money on the basis 
of this document. The rule must, ac- 
cordingly, be discharged with costs — two 
gold mohurs. 

s.n./r.K. Buie discharged. 
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' Page, J. 

Natvab of Murshidabad — Plaintiff. 

V. 

Bilas Boy Choudkuri — Defendant. 

Original Civil Suit No. 1384 of 1927, 
Decided on Qnd July 1928. 

(a) Murshidabad Act (15 of 1891), Condi- 
tion (1) — Nawab of Murshidabad letting 
lands, to which Act 15 applied, for 21 years 
in consideration of 5 lacs of rupees to be 
paid in advance— Lease, as it contravened 
condition (1) was null and void and Nawab, 
being person under disability, was not estop- 
ped from denying validity of lease — Evidence 
Act, S. 115. 

The Nawab of Murshidabad executed a lease 
to the defendants of certain lands and pre- 
mises to whioh the Murshidabad Act 15 ap- 
plied for a term of 21 years in consideration 
of the sum of rupees five lacs as advance of 
the total rent payable for during the said 
term of 21 years. The Nawab then sued to 
recover possession of the demised property 
and mesne profits, upon the ground that the 
lease was null and void by reason of the pro- 
visions of condition (1) of the Murshidabad 
Act. 

Held : that the lease contravened condition 
(1) of the Act and was therefore null and 
void. CP 434 C 1] 

Held further : that as the Nawab was a 
person under disability, ho was not estopped 
from denying the validity of the loaso : Jef' 
fries V. Alexander, 8 H. L. C. 594; Batiinan 
{Lady) v. Faber, (1898) 1 Ch. 144; Leslie v. 
Sheill, (1914) 3 K. B. 607; 36 Cal. 920; A. I. R. 
1928 Cal. 537 and other cases discussed. 

[P 436 C 1] 

(b) Interpretation of Statutes — Where 
legislature has prohibited making of con- 
tract, if intention is clear that such contract 
is void, that contract is utterly null and 
void— But if language does not plainly in- 
dicate such intention and such contract is 
for benefit of some person, contract would 
be voidable at such person’s option provided 
be is sui juris. 

Where the legislature has prohibited the 
making of a contract, and has expressly pro- 
vided or, having regard to the language in 
whioh the Act is couched, has manifested its 
intention, that the contract should bs for all 
purposes void such contract is utterly null 
and void. [p 435 c IJ 

Where the langnage that has been employed 
does not plainly and conclusively indicate 
the intention of the legislature that the con- 
tract should be void for all parposes, if the 
inhibition is merely for the benefit of a parti- 
cular person, or persons the Court will lean 
to the construction that the contract is void- 
able at the election of the person or persons 
for whoso benefit tho inhibitory Act was en- 
acted, provided that such persons are sui 
juris, and capable of managing their affairs in 
a reasonable and proper manner, [P 435 G IJ 
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Where, however, the person or persons for 
whoso benefit the inhibition was created are 
not deemed to be capable of conducting their 
affairs in a sensible and normal wav, and tho 
Act was passed for their protection, or where 
tho contract is prohibited not merely for tho 
benefit or protection of individuals, but be- 
cause the intention of tho legislature was to 
forbid tho making of the contract in tho in- 
terest of the community generally, and as a 
matter of public policy, in either case, a con- 
tract that contravenes tho provisions of tho 
Act is null and void for all purposes : Mag- 
dalen Hospital V. Knotts, (1879) 4 A.C. 324; Roe 
V. Archbishop of York, (1805) 6 East 86 and 
other cases relied on. [P 435 c 2] 

B. Zj. Mittsr and B. E.. Chaudhury— 
for Plaiatiff. 

B. C. Mitter, N. N. Sircar and S. 0. 
Bose — for Defendant. 

Judgment. — This case involves the 
construction of the Murshidabad Act (lo 
of 1891), On 25th July 1920, the Nawab 
Bahadur of Murshidabad and his eldest 
son, defendant 3, executed an indenture, 
whereby the Nawab let to defendants 1 
and 2 certain lands and premises to 
which the Murshidabad Act applied for 
a term of 21 years in consideration of : 

“the sum of rupoos fivo lacs as advance of 
the total rent payable for and during the said 
term of 21 years, tho annual ront being one 
equal 21 part of tho said total rent, and tho 
said lessees do hereby covenant with tho said 
lessor in manner following (that is to say) 
that the said lessees shall pay to tho said 
lessor at or immediately before tho execution 
of these presents tho said sum of rupees five 
lacs as advance of tho total rent payable dur- 
ing the said term of 21 years.” 

In the same indenture defendant 3 cov- 
enanted with the lessees that in the event 
of his succeeding to the estate within the 
period of the term he would allow the 
lessees to continue in occupation of the 
demised property “without paying any 
rent therefor pursuant to the terms of 
this lease.’' An acknowledgment of the 
payment of the five lacs was endorsed 
upon the indenture by the Nawab. There- 
after defendants 1 and 2 went into, and 
at all material times have remained in, 
possession of the demised property. The 
present suit has been brought by the 
Nawab to recover possession of the de- 
mised property and mesne profits, upon 
the ground that the indenture of lease of 
25 th July 1920 is null and void by reason 
of the provisions of condition (l) of the 
Murshidabad Act. Condition (1) is to 
the following effect : 

“Tbo said Nawab Bahadur shall not nor 
shall any of his snooossors in tho said titles 
soil mortgage deviso or alienate tbo said pro- 
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parties respectively or any of them otherwise 
than by lease or demise for a term not exceed- 
ing 21 years, and under a rent without bonus 
or selami.” 

Three issues fall for determination : 

(1) Is the lease in suit a ‘‘lease or demise 
for a term not exceeding 21 years and under a 
rent without bonus or selami” within condi- 
tion (1) of the Murshidabad Act ? 

(2) If nay, is the lease void, or voidable 
only at the instance of the Secretary of State 
for India ? 

(3) If the lease is void, is the Nawab estop- 
ped from denying its validity ? 

In my opinion the terms of the lease 
in suit plainly contravene condition (1) 
of the Act, The intention of the legis- 
lature in passing the Murshidabad Act 
was to provide “for the maintenance of 
the position and dignity” of the Nawab 
Bahadur of Murshidabad for^ the time 
being, and the Act was enacted to pre- 
vent any Nawab in the future from squan- 
dering his possessions, and thereby be- 
coming unable to meet the current ex- 
penditure necessary for his maintenance 
as “the premier noble of Bengal.” The 
legislature, in order to give effect to its 
intention, provided that the rent re- 
served under any lease granted in future 
by the Nawab for the time being should 
be payable periodically, and, in my opi- 
nion, condition (l) was inserted for the 
very purpose of meeting such an evasion 
of the Act as that which has been at- 
tempted in the present case. 

Under S. 105, T. P. Act (4 of 1882), a 
lease of immovable property is defined 
as : 

‘‘a transfer of a right to enjoy such propsrty 
made for a certain time expressed, or implied, 
or in perpetuity in consideration of a price 
paid or promised, or of money, a share of crops, 
service, or any other thing of value, to be 
rendered periodically or on specified occasions 
to the transferrer by the transferee, who ac- 
cepts the transfer on such terms.” 

In the section : 

‘‘the price is called the premium, and the 
money, share, service, or other thing to be so 
rendered is called the rent.” 

I have no doubt that the five lacs 
which the lessees agreed to pay to the 
lessor under the indenture of 25th July 
1920 was a premium or selami and not 
rent, nothwithstanding that it is stated 
therein to be an “advance of the total 
rent payable.” In my opinion, the terms 
of this lease clearly offended against the 

provisions of condition (1), for : 

“The principle, as I understand it, is that 
whenever it can be shown that the acts of the 
parties ate adopted for the purpose of effecting 
a thing which is prohibited, and the thing 
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prohibited is in consequence effeoted, the par- 
ties have done that which they have purposely 
caused, though they may have done it in- 
directly, and endeavoured to conceal that they 
have done so” par Blaokburn, J., in Jeffries v. 
Alexander (1). 

Suppose a Nawab, having sold all the 
free property of which he was possessed 
and, having dissipated the purchase 
moneys, proceeded to grant leases for 21 
years of the residue of his property that 
was subject to the Murshidabad Act, for 
a lump sum or sums to be paid as a pre- 
sent advance of future rent. Now, if the 
Nawab, having squandered the sums ad- 
vanced, happened to die shortly after the 
leases had been executed, the very ob- 
ject which the legislature had in view 
when enacting the Murshidabad Act 
would be frustrated ; for the succeeding 
Nawab, so long as the leases subsisted, 
would be penniless, and the premier 
Noble of Bengal would have no means of 
livelihood, and would be unable ^ to 
maintain himself in a manner befitting 
his position and dignity. The legisla- 
ture, conceiving that it would be against 
public policy in a country like India 
that the premier Noble of the Province 
of Bengal should be reduced to a condi- 
tion so parlous and undignified, by en- 
acting the Murshidabad Act, endeavoured 
to prevent the creation of such a situa- 
tion, and to protect the Nawabs against 
the risks of improvidence. The object 
and effect of the indenture in suit being 
to evade the provisions of the Act in 
my opinion, the lease of 25th July 1920 
offends against both the spirit of the Act 
and the provisions of condition and 
is prohibited. 

As to the second issue that has been 
raised I am clearly of opinion that the 
provisions under which the Secretary of 
State for India in certain events becomes 
entitled to retake possession of the pro- 
perties to which the Act applies do not, 
and do not purport to, iuvest the Secre- 
tary of State with the power to affirm or 
avoid any transaction that contravenes 
the terms of the Act, but were enacted to 
prevent a recurrence of such inhibited 
acts, or a course of wasteful extravaganeo 
by a Nawab which, if persisted 
would lead to the dissipation of the pos- 
sessions of the House of Murshidabad- 
In my opinion, whether the lease in soit 
was merely voidable, or whether for all 

(1) [1860] 8 H. L. C. 594—7 Jur. (n.a.l 321=* 
SI li. J. Oh. 9=2 Ii. T. 768. 
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purposes it was null and void depends 
-upon the intention of the legislature to 
be oolleoted from the terms of the Act. 
The principles of construction which the 
Court must apply in order to ascertain 
whether this lease is void or voidable 
are, I think, as follows : 

Where the legislature has prohibited 
the making of a contract, and has ex- 
pressly provided or, having regard to the 
language in which the Act is couched, 
has manifested its intention, that the 
contract should be for all purposes void 

such contract is utterly null and void. 

" Prohibitory statutes prevent you from 
doing something which formerly it was law* 
ful for you to do. And whenever you can 
iind that anything done is substantially that 
which is prohibited I think it is perfectly 
■open to the Court to say that that is void, not 
because it comes within the spirit of the sta- 
tute, or tends to effect the object which the 
-Statute meant to prohibit, but because by 
•reason of the true construction of the statute, 
it is the thing, or one of the things, actually 
.prohibited ; per Lord Oranworth, L. C., in 
Philpott V. St. George’s Hospital (2); Jagad- 
■bandhii Saha v. Radha Krishna Pal (3), Abdul 
Aziz V. Kanthu Mallik (4) ; Madras Hindu 
Mutual Benefit Permanent Fund v. Ragava 
Chetti (5).” 

Where the language that has been em* 
ployed does not plainly and conclusively 
indicate the intention of the legislature 
that the contract should be void for all 
purposes, it would seem that if the in- 
hibition is merely for the benefit of a 
particular person or persons the Court 
will lean to the construction that the 
contract is voidable at the election of 
the person or persons for whose beaefit 
the inhibitory Act was enacted, provided 
' that such persons are sui juris, and cap- 
able of managing their affairs in a rea- 
sonable and proper manner. 

Where, however, the person or persons 
for whose benefit the inhibition was 
created are nob deemed to be capable of 
conducting their affairs in a sensible and 
normal way, and the Act was passed for 
their protection, or where the contract is 
prohibited not merely for the benefit or 
protection of individuals, but because the 
intention of the legislature was to forbid 
the making of the contract in the in- 
terest of the community generally, and 
as a matter of publio policy, in either 

(2) U857] 6 H. L. 0. 338=3 Jur. (n. a.) 

1269, / 

(3) [1903] 36 Cal. 920=4 I. C. 414. 

(41 [1910] 88 Cal. 612=10 I. C. 437=13 
C. L. J. 698. 

.(5) [1895] 19 Mad. 200. 


case a contract that contravenes the pro-j 
visions of the Act is null and void for all' 
purposes. 

“ It is said that “ void " is somatimos coa- 
atrued “ voidable,” and where the provision is 
introduced for the benefit of the parties only, 
such a construction may be right, bub where 
it is introduced for public purposes, and to 
protect those who are incapable of protecting 
themselves, it should receive its full force 
and effect ; per Bayley, J. The Kina v. 
Hipswell (6).” 

Take the case of eleemosynary and 
ecclesiastical corporations governed by 
13 Eliz., c. 10 by way of illustration. 
If a bishop made a lease or grant which 
was not warranted by this statute, it 
was held at one time to be neither 

“ void nor voidable by the bishop himself 
who made it, but remains good against him 
during such time as he remains bishop. But 
as to the successors of the bishop, such leases 
or grants are void or voidable, as the case 
happens to be, as will appear hereafter. And 
the reason such leases or grants are good 
against the bishop himself who made them, 
is because they were so at the common law, 
and the statutes were made only for the bene- 
fit of the successors, that they should not be 
bound by those acts of their predecessors 
which might turn to their prejudice and dis- 
advantage ; but not to give the bishop him- 
self power to avoid or derogate from his own 
acts, which would bs against all rules both of 
law and equity, and, therefore, was not with- 
in the meaning of the said statutes : Bacon’s 
Abridgement, Vol. 4, p. 761, Coke Ltt. 45-a, 
Roe V. Archbishop of York (7), per Lord Ellon- 
borough.” 

In Magdalen Hospital v. Knotts (8), 
however, the House of Lords took a 
different view as to the validity of such 
leases, and it was held that leases which 
contravened 13 Eliz. c. 10 wore ab 
initio null and void as being against 
public policy. 

“ As to the character of the evil which it is 
sought by the statute bo prevent it is clear 
that in the case of an eleemosynary corpora- 
tion, the whole property of which is devoted 
to charity, and where the office bearers and 
other members of the corporation have no 
personal interest whatever, the object must 
bo to make the property of the corporation 
absolutely inalienable, in any way other than 
by the particular form of lease which is 
authorized The intention is to con- 

demn the lease as a wrong and a void thing 
even though every member of the corporation 
should have committed himself to it, and 
should be anxious to maintain it :'per’ Lord 
Oairns, L. 0., ibid at p. 332 ; see also Biahov 
of Bangor y. Parry {0). 
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Now, it is obvious that the legislature 
thought that the Nawabs of Murshida- 
bad were not likely to manage their 
aSairs in a reasonable and provident 
way, and by enacting the Murshidabad 
Act was minded to protect successive 
Nawabs against themselves, and as a 
matter of public policy and concern to 
make provision to prevent any Nawab in 
future from squandering the possessions 
of the distinguished house of which he 
was the head. For these reasons it ap- 
pears to me plain that the lease in suit 
by means of which the parties inten- 
tionally sought to evade the provisions of 
the Act is null and void for all purposes. 

But it is urged that even so the Nawab 
is not entitled to maintain the suit, for, 

“If a man has made a solemn deed covenant- 
ing that another shall enjoy the premises 
and likewise for further assurance, it shall 
never lie in his mouth to dispute the title of 
the party to whom he has so undertaken’ • 
per Lord Mansfield in Ooodtitle v. Bailey (10), 

and on behalf of the first and second de- 
fendants it is contended that the Nawab 
is estopped from denying the validity of 
the lease for he cannot derogate from his 
own grant. No doubt, apart from the 
Act that contention would be sound. But 
by reason of the Act the Nawab has be 
come pro tanto a person under disability, 
and both because the Act was passed on 
grounds of public policy and not merely 
for the personal benefit and protection of 
the Nawabs and because the Nawab is in- 
capacitated from executing such an iden- 
ture, in my opinion, this contention 
cannot be sustained. 

I The claim of the Nawab to recover 
possession of the demised premises in no 
sense depends upon the void indenture 
of lease, for the lease, being null and 
void for all purposes, may be disregarded 
by the Nawab and every one else ; and 

it is not pretended I®! 

oond defendants were induced to take the 

lease by any fraud or misrepresentation 
on the part of the Nawab ; indeed to my 
mind it is clear that the leases were 
. content to risk the chance of the lease 
being held to be void in order to obUm 
-the very substantial benefits which they 
• thought would accrue to them through 
‘ being put into possession of the demised 
premises. Further, in my opinion, the 
Nawab is in oonsimili oasu with other 
persons under disibility such as minors 
and married wo men in Eo gland who^^ 

(10) [1777] 2 Ooupor. 0^ 


restrained from anticipation : BcktevnOiit- 
(Lady) v. Faber (11), i2. Leslie v. Sheill 
(12), Thurstan v. Nottingham Perma^ 
nent Benefit Building Society (13), 
Jagadhandhu Saha v. Badha Krishna. 
Pal (3), Mohori Bibee v. Dharamodas 
Ghose (14), Mahomed Syedol v. Yeoh (15) 
Fuli Bibi v. Khokai MondaHlS), Sadig^ 
AH Khan v. Jai Kishori (17). In i?. 
Leslie V. Sheill (12), Lord Sumner, as he 
then was, stated the reason for affording, 
immunity to infants from contractual 
obligations to be that : 

“It was thought necessary to safeguard the 
weakness in infants at large^ even thongn 
here and there a juvenile knave slipped 
through, supra at p. 612.’’ 

and the ground upon which I hold that 
the Nawab is not estopped from denying, 
the validity of the lease in suit was ex- 
plained by Channell, J., in Corporation' 
of Canterbury v. Cooper (18), where his 

Lordship observed that : 

“The reason why there can be no such estop- 
pel is, if you were to hold that the corpora- 
tion were estopped by the fact of their having 
granted this lease you would be giving tbe 
go by to the statute which says they shall not 
grant the lease when the person to whom it 

is granted acts upon it. If you say that is 

estoppel, that estoppel is got ria of by too 
statute. There can be no estoppel merely py 
the granting of the lease or acting under it. 
There can be no estoppel preventing the cor- 
poration stating that the lease is not in fact 

valid.” 

The result is that there will be a de- 
cree for possession as prayed. The Nawab 
through his learned counsel has stated 
that he is prepared, upon obtaining pos- 
session of the demised property, to re- 
fund to the first and second defendants- 
such a sum as the Court deems it equit- 
able that he should repay to the first and 
second defendants in respect of thie 
transaction. 

la my opinion it is in consonance 
with equity and good sense that the 
Nawab should repay to the first aud se- 
cond defendants the money that he ac- 
t nally has received as consideration for 

(11) [18981 1 Ch. 144=67 L. J. Oh. 130=14 
T. L. K. 81=46 W. R. 215=77 L. T. 576. 

(12) [1914] 3 K B. 607=111 L. T. 106=58 9- 
J. 453=30 T. L. R. 460=83 L, J. K. B. 
1145, 

(13) [1902] 1 Ch. 1=18 T. L. R. 135=86 L. T. 
35=50 W. R. 179=71 L. J. Oh. 83. 

(14) [1903] 30 Cal. 539=30 I. A. 114=7 0. w. 

r N. 441=8 Sar. 374 (P. O.). _ _ . 

(15) A. I. R. 1916 P. 0. 242=43 I. A.256(P.O.>- 

(16) A. I. R. 1928 Cal. 537=55 Cal. 712. 

(17) A. I, R. 1928 P, 0. 152. 

(18) [1908] 99 L. T. 612. 
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the lease, and the Nawab ooaseats to a 
(personal decree being passed against him 
tor bve lacs of rupees. But I do not 
think that the Nawab should be awarded 
-any sum for mesne profits, or that the 
lessees should receive interest on the 
moneys advanced. The parties to the 
lease deliberately attempted to evade the 
provisions of the Act, and while the 
Nawab was content to forgo the profits 
accruing from the demised property in 
consideration of a present advance of five 
lacs, the lessees on their part were pre- 
ipared to pay five la^s and to give up the 
interest that would accrue therefrom in 
return for the opportunity of collecting 
the rents of the demised property. It 
may be that the lessees have incurred 
expenditure on the property but they 
must be content with the fruits that 
they have been able to garner from the 
demised property while it was in their 
.possession. In the circumstances I make 
no order as to costs. 

S.n./r.k. Suit decreed. 
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Mitter and Mallik, JJ. 

Lakshmi Charan Majiimdar — Appel- 
lant. 

V. 

Nabadxoip Chandra Pandit — Respon- 
dent. 

Appeal No. 2251 of 1926, Decided on 
20th April 1928, against appellate 
decree of the Sub-Judge, Noakhali, D/- 
23rd June 1926. 

(•) Evidence Act, S. 92. (4)-~Evidence of 
act* and conduct of parties showing that 
essential terms of registered instrument are 
varied is not admissible. 

The evidoQoe of the acts and ooaduot of 
, parties for the purpose of showing that the 
mam or essential terms of a registered instru- 
ment have been varied is not admissible, for 
an agreement is none the less oral, although 
it 10 to 00 itiforrsd ftoDi tho couduot of tho 

^ 242, Dist.i 38 0a/. 892 

(P.O.); 20 

C. W. N, 347 and other cases discussedi 20 
C,WM. 847, not Appr. [P 438 C 1, P 439 C 1, 2] 

(b) Civil P. C., S. 100— Scope. 

Tho question of waiver, acquiescence or 
■ estoppel is a question whiob can be examined 
by the High Court In second appeal: 21 All 
496 (P.C.), Ref. [p 439 q 2] 

(c) Landlord and Tenant— Mere non*reali- 
zation of rent according to kabuliyat does 
■not raise inference that there has been 


waiver to receive rent fixed under kabu- 
liyat. 

In o^er to establish au abandonment of 
right whioh is oreatod by a document which 
18 explicit and unambiguous in its terms, 
something more than a more non-enforce- 
ment of right over a number of years is neces- 
sary. So the more fact of non-realization of 
rent for a number of years according to the 
terms of the kabuliyat, does not necessarily 
give rise to the legal inference that there has 
been a waiver of the right to receive rent 
fixed under the kabuliyat. [P 440 C 1] 

Pannalal Chatter j ee~~tov Appellant. 

Ramesh Chandra Sen with P. C. Sen 
— for Respondent. 

Mitter, J. — This is plaintiff’s appeal 
against the decision of the Additional 
Subordinate Judge of Noakhali, dated 
23rd June 1926, modifying a decision of 
the Munsif, Lakhi pur, dated 25th August 
1923. The suit in which this appeal 
arises was commenced by the plaintiff 
for recovery of Rs. 57-8-9 as arrears of 
rent together with cesses and interest 
for the years 1325 to 1328 B, S. in respect 
of a holding which the principal defen- 
dants hold under the plaintiff. The case 
of the plaintiff is that the defendant was 
holding the disputed land at a jama of 
Rs. 7-15 a year. He states that the 
rights between the parties were created 
by a kabuliyat which was executed on 
28th Chaitra 1293, and that the plaintiff 
did not realize through mistake the jama 
at the rate Rs. 7-15 a year but realized it 
at the rate of Rs. 5 a year. The defence 
of the defendant in substance was that 
the defendant was holding this jama at a 
fixed rental of Rs. 5 a year. This defence 
did not prevail with the Court of first 
instance and the Munsif decreed in part 
for the rents of the period in suit at the 
rate of Rs. 7-15 a year and only varied 
the amount of interest. An appeal was 
taken to the Court of the Subordinate 
Judge of Noakhali and the learned Subor- 
dinate Judge held that the plaintiff was 
entitled to get rent at the rate of Rs. dS 
year. Before the Subordinate Judge :4t 
was contended by the defendants, ngSpv 
respondents, that although in the kabS- 
liyat of 28th Chaitra 1293, there was a 
stipulation that after the Bengali year 
1296 rent was to be realized at the rate 
of Rs. 7-15 a year, rent had been realized 
at the lower rate of Rs. 5 ever since that 
date and, consequently, there has been a 
waiver of the stipulation in the kabuliyat 
that the fixed rental was to be at the 
rate of Rs. 7-15 a year. This contention 
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of the dofeadaut prevailed with the 
lower appellate Court and the lower 
appellate Court came to the finding that 
the explanation given by the plaintiff 
that the rent at the rate of Rs. 7-15 was 
not realized through mistake was not an 
explanation which he would accept and 
from the fact of non-realization of rent 
at the rate of Rs. 7-15 the Court of 
appeal came to the conclusion that there 
has been a waiver of this stipulation to 
pay a higher rate and that consequently 
the plaintiff could not claim rent at that 
rate. The Court of appeal also held that 
on the construction of the kabuliyat the 
defendant was holding a permanent mo- 
karrari lease under the plaintiff. In 
other words, the effect of the lower 
appellate Court’s decision is that all the 
terms of the kabuliyat must be given 
effect to except the term which referred 
to the progressive increase of rent up to 
the limit of Rs. 7-15 which was to be 
the fixed rental for all times to conae 
after the year 1296. In support of this 
decision, the lower appellate Court relied 
on three decisions of this Court in the 
cases of Beni Mcidhub Gorani v. Lalmoti 
Ddssi (l) and Kdildsh Chdndfd Sdhd v. 
Ddrbdria Sheikh (2) and Mdnindrd 
phdndrd Ndndi v. Sm. Durga Sundart 
passyd (3). 

A second appeal has been taken to this 
Court against this decision of the Subor- 
dinate Judge and it has been argued by 
the learned vakil for the appellant that 
the decision of the lower appellate Court 
kn so far as it decreed the plaintiff s suit 

lat the reduced rate of Rs. 5 ia^ 
firstly, because it was not permissible to 
the lower appellate Court to rely on the 
evidence of the acts and conduct of 
parties for the purpose of varying the 
terms of the original kabuliyat, and 
secondly, because in any event the mere 
Ifact of non-realization of rent for a lar^o 
laumber of years does not necessarily give 
rise to the legal inference that there has 


ribU uu VLX\J AN/©'-* .... 

been a waiver of the right to jeoeive a 
,exed rent of Es. 7-15 a year after 1296. 
'we think that both these contentions 
are well-founded and must prevad. The 
case of Beni Madhub Goram v. LalmoU 
Vassi (1) relied on by the lower appel- 
late Court is obviously distinguishable. 
It will appear from the report of tha t 

Ml ri898] 6 0. W. N. 242. 

(2) [19153 20 O. W. N. 347=32 I. O. 251. 

( 3 ) [ 1916 . 


case that there the question was as to» 
whether the kabuliyat was ever acted 
upon. The kabuliyat stipulated a rate* 
of rent to be Rs. 27 at the inception and 
after a certain number of years to be» 
Rs. 30 and the rent which was paid was- 
neither Rs. 27 nor Rs. 30 and it was- 
held that as the rent mentioned in the« 
kabuliyat had not been paid for a large- 
number of years, an inference might be' 
drawn that the kabuliyat was not inten- 
ded to be acted upon. In the present 
case, it is common ground that the 
kabuliyat was acted upon, so far as the 
realization of rent at the rate of ^ 
up to the year 1296 was concerned. It- 
is not the case of the defendant that- 
there was any contemporaneous agree- 
ment at the inception of the tenancy 
which was created by the kabuliyat that 
although it was stipulated that aft^ 
1296 the rent to be paid was Bs. 7.p* 
yet it was agreed that that stipulation 
was nob to be given effect to. The casn 
of the defendant is that by reason 
non-realization of rent from 1296, ther^ 
has been a variation of that particular 
stipulation in the kabuliyat and as t^ 
kabuliyat was created by a registerea 
instrument, such a variation or reduc- 
tion of rent could only be "aade by 
another registered instrument. In tma- 
connexion, reference may be made to 
provisiona of S. 92. Cl. ( 4 ). Evidence Act. 
and to two decisions, one of a Enll Bench 
of this Court in the case of LaM ^oha» 
Ghosh v. Gopali Ch^k Coal Co.. 
and to the case of Dnrga Prasad Stngh 
V Bajendra Ndrdydn Bagchi (5), which 
Went before the Judicial Committee of 
the Privy Council. The case of Kdtlash 
Chandrd Sahd v. Ddrbdria Sheikh (2> 
does undoubtedly lend some support to 
the contention raised by the learned 
vakil for the respondent and support tho 
view taken by the Court of appeal below- 
To this case Nalini Raajau Chatterjea. J- 
was a party and he considered the case 
of Kailash Chandra Saha v. Darhar^ 
Sheikh (2) in a later case, namely, ^ ° 
case of Nagendra Lai Khan v. 

Nath Bhuya (6). At p. 338 (of 27 C-W- 
N.) Chatterjea, J. in delivering the )OdS*' 
meat of the Court observed as follo^ 


20 0. W. N. 680=82 I. 0. 185. 


(4) [19113 39 0ftl. 284=14 
I. G. 728=16 C. W. N. 55 

(5) [19133 41 Cal. 493=21 I. O. 750—401. 

223 (P.O.). 

(6) A. I. R. 1923 Oal. 417. 
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Open tc doubt, however, whether 
there can be a waiver of the essential terms 
of a registered lease except by a registered 

the Fun“B h of 

F c^se of Lalit Mohan 

Ohosh V. Gopalt Chuck Coal Co. Ltd., (4) where! 
however, the variation was sought to be effec- 
ted by documents. But in the oases men- 
tioned above, the Court held, upon the evi- 
dence of the subsequent acts and conducts of 
the patties, that certain terms of the contract 
were oovec intended to be acted upon. On the 
other hand, in the case of Lakhatulla v. Bish- 

C. J., and Doss, J. 
held that an agreement is none the loss oral 
because it is to bo inferred from the conduct 
of the parties.** 

The learned Judge then referred to 
the fact that this question was raised 
before the Judicial Committee in the 
ease of Mau7ig Kyin v. Ma Shwe La (8) 
but was not decided and he held again 
at p. 339 that although the decisions of 
some of the other High Courts took a 
view contrary to that taken by the Full 
Bench of this Court in Preonath v. 
Madhusudhan (9), the question so far 
as this Court is concerned was not free 
from difficulty nor settled, although the 
weight of authority was in favour of the 
admissibility of evidence of the acts and 
conduct of parties and this Court has 
held in some cases upon the subsequent 
acts and conduct of parties that certain 
terms of a contract were never intended 
to bo acted upon, i. e, from the very 
beginning. At the time of this decision 
in Narendra Lai Khan v. Bhola Nath 
Bhuya (6) the Judicial Committee, as 
the learned Judge points out, expressed 
no opinion on the question with regard 
to the admissibility of the evidence of 
the kind with which we have to deal. 
It appears, however, that the Judicial 
Committee did decide the question 'in 
1917, as will appear from the report in 
the case of Maung Kyin v. J/a Shwe 
La (10). Apparently, the attention of 
the learned Judges who dealt with the 

Lai Khan v. Bhola 
Nath ^uya (6) was not drawn to the 
case. Be that as it may, it seems to 
me from a reading of this decision that 
evidence of the kind with which we have 
|to deal in the present case, namely, the 
acts and conduct of parties for the pur- 
POBejit ahowing that the main or essen- 

(7) [mb’] 12 0. Hi. j.^6=6 I. 0 577 

892=12 I. 0. 39=38 1. A. 

603=2 0. W. N. 562. 

' l.’i; 


tial^ terms of an instrument has been 

varied is not _ admissible. Reference 

might.be made in this connexion to the 

following observations of Lord Shaw in 
that case: 

“Founding upon this soction, tha resnon- 

fed“ the whole of the evidLco 

rejected. On the contrary, tho 

appellants maintain that notwithstanding the 

section, they are entitled to set 
up and prove the acts and conduct of tho 
parties as inconsistent with tho transfer of 
property and only consistent with tho true 
nature of the transaction having bean one of 
mortgage or transfer of mortgage. They found 
upon a considerable body of authority to that 

effect, etc., etc. 

Their Lordships pointed out at p. 332 
that the true rule seems to have been 
laid down in the case of Dattoo Totaram 
V. Bamchafidra Totaram (H) decided by 

Sir Lawrence Jenkins. We think that, 

having regard to the observations which 
I have quoted, it is extremely doubtful 
if the decision in Kailash Chandra Saha 
V. Darbaria Sheikh (2) to which re- 
ferenoe has already been made can be 
regarded as good law. Mr. Sen who has 
appeared for the respoadent had to con- 
cede that in substance the effect of this 
relinquishment is really to vary tho 
right of the plaintiff which was a right 
to receive the higher rate of rent. There 
has really been a substraotion from that 
right and that variation can only be 
made by a registered instrument. We 

^ink the decision of the lower appellate 
Court is wrong. 

With regard to ground 2 taken by 
the learned vakil for the appellant, as I 
have already stated, that also is a sub- 
stantial ground and should be given 
effect to. It lay on the defendant to 
establish that there has been a permanent 
relinquishment of the right by the plain- 
tiff to receive the higher rent. The fact 
of non-realization of rent for a large 
number of years might be consistent with 
a temporary abatement although tho 
temporary abatement might extend over 
a large number of years. The question 
of waiver or relinquishment is a question 
of legal inference from facts found. The| 
question of waiver, acquiescence or estop- 
pel isa question which can be examined 
by this Court in second appeal. In thisi 
connexion, reference may be made in th& 
c ase of Be ni Ham v. Kundan Lai (12). 

BoSrrir=7‘Bom. U R. 669. 

(12) [1899] 21 All. 496=26 I. A. 58=7 Sar. 

523 (P.C.). 
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We think that in order to establish an 
abandonment of right which is created 
by a document which is explicit and un- 
ambiguous in its terms, something more 
than a mere non-enforcement of right 
over a number of years is necessary. It 
is conceded that there is nothing more in 
this cass than the fact of non-realization 
of rent for a number of years. That 
alone would not justify us in holding 
that there has been a permanent abandon- 
ment of the right to receive a higher 
rent. The result is that the decree of 
the lower appellate Court must be set 
aside and that of the Munsif restored 
but in the circumstances of. the present 
case, there will be no order as to costs. 

Mallik, J., concurred. 

S.N./R.K. Appeal allowed. 
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Pearson and Mallik, JJ. 

Puma Chandra Datt — Petitioner. 

V. 

Corporation of Calcutta — Opposite 
Party, 

Criminal Revn. No. 357 of 1929, De- 
cided on 18th April 1929, against order 
passed by the Municipal Magistrate and 
the Chief Executive Officer of Corporation 
of Calcutta. 

Calcutta Municipal Act (1923), S. 299 — In- 
terpretation and scope of— -Inapplicability of 
corresponding provisions of the Act of 1899. 

Aocordiog to S. 299 of the Act a person may 
be served with notice for any alleged unlaw- 
ful enoroaohmant. The words “fixture at- 
tached to a building" should be construed as 
they stand and the struotnre complained of 
whether oonstrncted either before or after the 
“building" is within the section. The cor- 
responding provision of the Act of 1899 which 
required the building to be erected before the 
fixture does not govern the interpretation of 
the present Act ; 23 O. W, N. 752, Ref. 

^ CP 441 o 1] 

Satindra Nath Mukherji, — for Peti- 
tioner. 

D. N. Bagohi aud Gopendra Krishna 
Banerj ee~~lot Opposite Party. 

Pearson, J. — ‘This is a rule* which was 
issued upon the Municipal 'Magistrate 
and the Chief Executive Officer of the 
Corporation of Calcutta calling upon 
them to show causa why a certain order 
of demolition should not be set aside on 
the ground that the elements necessary 
to constitute an oSence punishable under 


S. 364, sub-S. (l). Calcutta Municipal 
Act of 1923, had not been shown to exist. 
The petitioner is the owner of certain 
premises No. 49, Doctor Lane. Calcutta. 
He was served with a notice under S« 
299, Calcutta Municipal Act. alleging 
that he had unlawfully eucroached over 
the extreme eud of a blind passage by the 
side of his house by erecting an one- 
storied entrance with masonry walls and 
puoca roof and a ledge and calling upon 
him to remove the same. On his failure 
to do so. he was prosecuted before the 
Municipal MagisGrate and order was 
passed directing that the structure oom- 
plaiued of should be demolished. The 
hading of the Magistrate is that the 
passage belongs to the Corporation and 
that there has been an encroachment ; 
and there is no denial of this fact. The 
defence gave evidence to the effect that 
this covered entrance had been in exist- 
ance for some 40 years. 

The language of S. 299, sub-S. (l) of 
the present Calcutta Muuicipal Act of 
1923 is as follows : 

“When any verandah, platform or other 
similar structnre or any fixture attached to a 
building so as to form part of the building 
whether erected before or after the com- 
menoement of this Act causes a projeotioa, 
encroachment or obstruction over or on any 
public street or any land vested in the Cor- 
poration, they may by written notioe require 
the owner or the occupier of the building to 
remove or alter such structure or fixture." 

Seofcion 364 of the same Act provides 
for the demolition of such straoture by 
an order of the Magistrate. The appli- 
cant before us relies upon the case of 
Mohammad Baziuddin v. Corporation 
of Calcutta (1). It was a case decided 
under the corresponding provisions of 
the former Calcutta Municipal Act of 
1899. The oorresponding section of that 
Act, namely, S. 341, sub-S. (1) provided 
as follows : 

“When any fixture has, whether before or 
after the commencement of this Act, been at- 
tached to a building so as to form part of the 
building and the same causes a projection, 
encroachment or obstruction over or on any 
public street or any land vested in the Cor- 
poration, the General Committee may by 
ten notice require the owner or oconpier of the 
building to remove or alter snob fixture." 

The decision of this Court in the case 
cited was based on the wording of 
old section, it is said in the coarse of the 
j adgment : 

(l) [1919] 23 G.W^.* 733=53 I.C. 353=39 C. 

L.J. 6a5. 
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“As wa undersbaad them, tha word “fixture 
'whioh has been attached to a building cannot 
be applied to a part of the building which was 
constructed at the same time as the main 
building itself. The word “when a fixture 
has been attached*’ seem 'to us to mean that 
'the building must first be in existence and the 
attachment of the fixture subsequent to the 
-erection of the building.” 

Consequently, ia that viejv, as it had 
nob been proved that the platform in 
question was oonstruoted after the build* 
|ing was erected, the Court in that case 
held that the Municipal Magistrate had 
*ao power bo order for the demolition 
complained of. On the analogy of that 
case, it is argued before us thit there is 
no evidence in the present case to show 
when the structure complained of was 
erected whether before or after the build* 
ing to which it was attached, and, there* 
fore, it is said that the same order should 
•be made holding that the Magistrate bad 
no power to pass such an order. The 
answer to that argument I think is this : 
As a matter of interpretation, the section 
as it now stands must be construed ao* 
cording to the ordinary plain meaning of 
the language used. The decision in the 
•case cited obviously depended upon the 
construction which the Court sought ought 
to he put upon the language employed 
in the section of the old Act, particularly 
the words when any fixture has been 
attached.” If we looked at the present 
corresponding S. 299, those words are not 
to be found. The words now are : 

“when any verandah, platform, or other simi* 
lar structure or any fixture attached to a 
building BO as to form part of the building and 
so on.” 

These words taken in their ordinary 
meaning are sufficient to cover the pre* 
sent case and it matters not that evidence 
is not forthcoming to show whether the 
structure complained of came into exist* 
ence after the building to which it was 
attached or before. It is a question of 
plain meaning of the words of the sec- 
tion as they stand, and, in my opinion, no 
analogy can be evoked from the language 
of the previous Act nor can it be said 
that the present Act must he constructed 
to mean the same thing as to the previ- 
ous Act though a different language has 
‘been employed. For these reasons, in 
my opinion, the rule should be dis- 
charged. 

Mallik, J.— I agree. 

P.B./b.K. Hule discharged. 


Ayenati Shikdar — Appellant. 

V. 

Mohammad Esmail and olhers — Reg. 

pondents. 

Appeal No. 459 of 1927, Decided on 
28th February 1929, against appellate 
decree of Addl. Sub- Judge, Bakerganj, 
D/- 27th September 1926. 

(a) Evidence Act, S. 71— (Per Jack, J.) One 

attesting witness produced but turning hostile 
—Other evidence becomes admissible and it 
is not necessary to produce another, though 
alive, if likely to be hostile, (ifitter, J. Contra). 

Jrtcfc, J.— Whore out of two attesting wit- 
nesses one is produced but turns hostile, other 
evidence becomes admissible under S. 71, and 
the plaintiff is not bound to produce the 
other, though alive, whom there are grounds 
for him to believe to be hostile : A. I. R. 1929 
Cal. 188, Rel. on. [P 442 C 2] 

Milter^ J. — (Obiier) ~It is not intended by 
enacting S. 71 to differ from the rule of Eng- 
lish law that the evidence of the other wit- 
nesses should not be introduced unless the 
absence of the other attesting witness is satis- 
factorily explained in the case where one of 
the two attesting witnesses had been called 
a‘'d has denied execution : A. I. R. 1929 Cal. 
188, not Appr.; Coles v. Coles, (18GC) 1 P. 70; 
Pilkingtonv.Qray, (1899) A.C. 401; A.I.R. 
1927 Cal. 102, Ref. [P 444 C 1] 

(b) Evidence Act, S. 70— Suit on mortgage 
bond— Defendant admitting execution be- 
fore Sub-Registrar but averring that he 
would not have done so had he known it to 
be mortgage is no admission of execution 
under S. 70. 

{Per Jack,J„ Contra Mitter, J.) — The de- 
fendant in a suit on a mortgage bond ad- 
mitted the execution of the bond before the 
Sub-Registrar but averred that he did so 
understanding it to bo a power of attorney in 
the name of the plaintiff to manage bis pro- 
perties, and that be would not have signed 
it, had he known it to bo a mortgage bond ; 

Held : Per Jack. J. — this was not an admis- 
sion under S. 70 of the execution of the bond. 
{Mitter, J. Contra.) 29 Cal. 355, Ref. 

[P 442 C 2) 

Suresh Chandra Taluqdar and Surojit 
Chunder Lahiri — for Appellant. 

Jatindra Nath Sanyal and Mahendra 
Coomar Ghose — for Respondent 

Jack, J. The plaintiff in this suit 
seeks to recover from the defendants the 
amount due on a mortgage bond. In her 
written statement defendant 1 says that 
she executed the bond and admitted exe- 
cution before the Sub-Registrar under- 
standing it to be a power of attorney in 
the name of the plaintiff to manage her 
properties. She contends that the bond 
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was nofc legally attested and executed. 
Defendant 2 was a benamidar of the 
plaintiff. Defendant 3 files a written 
statenaent supporting that of defendant 1 
and adding that he had purchased the 
properties to the knowledge of the plain- 
tiff. The Court of first instance decreed 
the suit except for a deduction of a por- 
tion of the claim for interest. The ap- 
pellate Court dismissed the appeal and, 
allowing the cross appeal on account of 
interest, decreed the suit in full. In 
this appeal it is urged that inasmuch as 
one of the attesting witnesses to the bond 
when examined, proved hostile, the re- 
maining attesting witness who is alive 
should have been examined to prove the 
bond, and, not having examined him, the 
Court was not entitled to invoke the pro- 
visions of S. 71, Evidence Act, and prove 
the bond by other evidence. 

Both the Courts below have held that 
it is only necessary to call one attesting 
witness before having recourse to other 
evidence under S. 71 of the Act. This 
view appears to be in accordance with 
the wording of Ss. 68 and 71 of the Act 
and was adopted in a recent decision of 
this Court : Hason AH v. Qurudas Kapali 
(1). It is true that good authorities have 
held that it is not clear whether, under 
S. 71, Evidence Act, other evidence can 
be given to prove the document where 
the attesting witness called denies, or 
does not recollect, the execution of the 
document and there is another attesting 
witness alive, subject to the process of 
the Court, and capable of giving evidence : 
cf. Field, Edn. 6, p. 236. However, had 
the intention of the legislature been 
otherwise, one would have expected to 
find S. 71 of the Act differently worded 
as it cannot be supposed that when 
S. 68 and 71 of the Act were drafted 
cases in which one or more of the attest- 
ing witnesses would prove hostile were 
not anticipated. I therefore think that, 
in the present case, the Court was justi- 
fied in taking other evidence as to the 
execution of the document. Of course 
S. 71 does not relieve the plaintiff from 
the necessity of producing the best evi- 
dence available. Here the remaining 
attesting witness was summoned, but 
did not appear, and the plaintiff has 
given reasons which the Court below 
has accepted for not taking further steps 


to produce him. Had he been the only 
witness it would undoubtedly have been 
the duty of the plaintiff to exhaust all 
the processes of the Court in order to 
produce him, but since an attesting wit- 
ness had been produced, other evidence 
became admissible under 8. 71, Evidence 
Act and the plaintiff was not bound 
to produce another attesting witness 
whom there were grounds for him to be- 
lieve hostile. 

There was some doubt whether it wae 
necessary to decide as to the applicabi- 
lity of S. 71, Evidence Act, in this casa 
inasmuch as there is some ground for 
holding that the written statements of 
defendant 1 and defendant 3 amount to- 
an admission of execution of the bond by 
defendant 1, so as to make S. 70, Evi- 
dence Act, applicable and avoid the neces- 
sity of proving execution as against them- 
However, the admission was certainly not 
clear and unqualified. Defendant 1 says 
that she executed the bond and admitted 
execution before the Sub-Begiatrar, but 
did so understanding it to be a power of 
attorney in the name of the plaintiff to 
manage her properties, and that she 
would not have signed it had she been 
aware of its contents. This is, I think, 
not such an admission as to make S. 70, 
Evidence Act, applicable, though it is an 
important piece of evidence in proof of 
execution, there being no specific allega- 
tion of fraud. In the circumstances the 
Courts below were justified in finding 
that execution of the mortgage bond by- 
defendant 1 was proved. There seems to 
be also no ground for withholding in- 
terest at the bond rate. The appeal is- 
accordingly dismissed with costs. 

Mitter, J. — This is an appeal by de- 
fendant 2 and arises out of a suit brought 
by the plaintiff, now respondent, to en- 
force a mortgage bond which is said to 
have been executed by defendant 1 in the 
month of Magh 1324 B. S. Defendant 2 
is a subsequent purchaser of the equity 
of redemption. Defendants 1 and 3 put 
in separate written statements. Their 
contention is that defendant 1 executed 
the bond knowing it to bo a power of 
attorney and that she would not have 
executed the bond if she knew it to be a 
mortgage bond. They further raised the 
defence that the mortgage bond was not 
attested in accordance with law. 

The Munsif held that the mortgage 
bond had been duly executed and attested 


(1) A. 1. B. 1929 Gal. 188. 
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and that oonsideration passed for the 
same, and that defendant 1 executed 
the mortgage bond knowing it to be a 
mortgage. Of the four attesting witnesses 
to the mortgage bond two were dead at 
the date of suit and the third attesting 
witness turned hostile and did not prove 
the execution or attestation and the fourth 
attesting witness Abdul Aziz was sum* 
moned by the plaintiff but as he told the 
plaintiff that he would not depose so, 
plaintiff took no further steps to examine 
him. The Munsif held in these oircum- 
stanoes that as the attesting witness who 
was examined did not prove attestation 
S. 71, Evidence Act, was attracted to the 
facts of the case and the execution of the 
mortgage could be proved by other evi- 
dence and the evidence of the other wit- 
nesses who were not the attesting wit- 
nesses was sufficient to prove execution. 
The Munsif granted the usual preliminary 
mortgage decree and directed that unless 
the decretal money was paid withid a 
certain time the amount would be realized 
by the sale of the mortgaged property. 
The Munsif, however, held that the 
stipulation for compound interest was 
penal and allowed interest at 18 per cent, 
per annum up to the date of the decree. 
The defendant preferred an appeal to the 
Subordinate Judge and the plaintiff filed 
a cross-appeal on the question of interest 
with the result that plaintiff’s suit has 
been decreed in full. 

Against this decision an appeal has 
been taken to this Court by defendant 3. 
The appellant contends that S. 71, Evi- 
dence Act, does not apply .as the remain- 
ing attesting witness who is alive has 
not been examined. The respondent on 
the oth^ hand contends that as one 
attesting witness was called for the pur- 
pose of proving the execution of the mort- 
gage bond as required by S. 68, Evidence 
Act, and the said witness has denied the 
execution of the document S. 71 applies 
and in support of this contention the 
respondent relies on a decision of this 
Court in the case of Hasan AH v. Guru- 
das Kapali (1). 

The case referred to undoubtedly sup- 
ports the contention of the respondent, 
for, Mallik, J,, with whom Cuming, J., 
concurred said this : 

“ Aa obaerved before the plaintifi did ao- 
tually call one of the atteating witnesaes then 
ali«e and it was only when -that atteating 
witnoas resiled, the plaintiff prooeeded to 


prove the document by other eyidenco***This 
in my opinion, was a full compliance with tho 
provisions of Ss. C8 and 71, Evidence Act. ” 

In the case cited there were other 
attesting witnesses alive. 

It does not seem to me clear that S. 71 
can be applied unless the evidence of tho 
attesting witness who is alive and is 
subject to the process of the Court be 
taken when one attesting witness has, 
after being called, denied execution. 
Field, J., who is regarded as a high au- 
thority on the law of evidence states in 
his commentary on the law of evidence- 
as follows : 

y If one of two or more attesting witnesses 
being called denied or does not recollect the 
ezecution of the document, it is not very clear 
whether other evidence can be given to prove- 
it, if there be another attesting witness alive, 
subject to the process of the Court aud capable 
of giving evidence, who is not produced,” 

Woodroffe, J., another high authority 
on the law of evidence quotes this opinion- 
of Field, J., without dissent in his well 
known commentary on the law of evi- 
dence. The rule of English law regard- 
ing attestation of wills is expressed itt 
the case of Coles v- Coles (2), in the fol- 
lowing words : 

“ A party propounding a will is bound to- 
oall one at least of the attesting witnesses, if 
he can be produced, to prove the due execu- 
tion and if such witness fails to prove tho due 
execution he is bound to call the other, al- 
though ho may know him to bo an adverse- 
witness.” 

In the case of Pilkington v. Grayt{3), 
the Judicial Committee of the Privy 
Council held that where one of two 
attesting witnesses to a will retracted 
his evidence and in effect swore to the 
signatures of testator and the witnesses 
having been forged it was necessary to 
explain the absence of the other attesting 
witness befoje other evidence of the exe- 
cution of the will could be let in. It is 
not sufficient to say that the other attest- 
ing witness will turn out hostile. In the 
case of Gobinda Chandra Pal v. Pulin 
Behary Benerji (4), Mukerji, J., with 
whom Greaves, J., concurred, observed 
that the more fact that the only surviving 
attesting witness is considered hostile 
by the party taking his stand on the 
mortgage does not relieve him from the 
duty of examining him as a witness. It| 
seems to me that it was not intended by| 

(2) [1866] 1 P. 70=35 L. J. P. 40=14 W. R, 
290=13 L. T. 608. 

8) [1899] A. 0. 401=68 L. J. P. 0. 63. 

4) A. 1. R. 1927 Oal. 102. 
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eaacbing S. 71 fco depart from the rule of 
English Law that the evidence of the 
other witnesses should not be introduced 
unless the absence of the other attesting 
witness is satisfactorily explained in the 
case where one of the two attesting wit- 
nesses has been called and has denied 
execution. It is not necessary, however, 
to express a final opinion on the question 
as to whether the construction of S. 71 
contended for by the appellant is the 
right one for the appeal can be decided 
on another ground. 

It appears from the written statements 
that both defendants 1 and 3 admitted 
execution of the mortgage bond in the 
pleadings although they said that the 
execution was obtained by fraud i. e., by 
representing the same to be a power of 
attorney. In these circumstances S. 70, 
Evidence Act, is attracted to the facts of 
the present case and the admissions of 
defendants 1 and 3 are sufficient proof 
of the execution of the mortgage bond 
against them ; see Nund Kishore Lai v. 
Kanee Ram Teivary (5). 

The appeal, therefore, fails and must 
be dismissed with costs. I agree with 
my learned brother in ^^missing the 
appeal although my reasons for so doing 
are not the same as his. 

S.N./r.k. Appeal dismissed. 

(5) [1902] 29 Cal. 355=6 C. W. N. 395. 
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SUHRAWARDY AND JACK, JJ. 

Sasi Kanta Acharjee — Plaintiff — Ap- 
pellant. 

V. 

Sonaulla Munshi — Defendant — Res- 
pondeat. 

Appeal No. 921 of 1927, Decided on 
18th April 1929, against appellate decree 
of Offg. Sub-Judge, 2nd Court, Mymen- 
singh, D/- 14th January 1927. 

- Contract Act, S, 25 (3) — Mere implication 
of a promise to pay will not bring an ac- 
Icnowledgment of debt under S. 25 (3). 

There is a differeaoe between an acknow- 
ledgment as understood under the Limitation 
Act and a promise to pay as contemplated by 
the Contract Act. Mere implication of a promise 
to pay will not bring an acknowledgment of 
debt under S. 25, Contract Act, though it 
would imply a promise to pay under S. 19, 
Lim. Act. Mablagbandi is not a promise to 
pay under S. 25, Contract Act, so as to revive 


a debt which was barred at the date of the 
mablagbandi ; A, I. R. 1921 Pat. 29 ; 67 I, C. 
298 ; A.I.R. 1925 Cal, 338 ; 10 Cal. 284 {P.B.), 

[P 444 C 2, P 445 0 IJ 

The defendant was an agent of the plaintiff. 
The agency terminated in 1915. In Angnst 
1921 Defendant signed a mablagbandi in these 
words : “I remain liable to the Sarkar for the 
sum of Rs. 412-7-3.” Plaintiff sued on this 
mablagbandi. Defendant pleaded that the 
suit was barred by limitation. 

Held that the words used in the mablag- 
bandi did not support the oontention that 
there was an express promise to pay. All that 
they meant was that the debtor admitted his 
liability for the amount and declared his in- 
debtedness. They did not satisfy the require- 
ments of S. 25, Contract Act, and the suit was 
time barred. [p 445 0 1] 

Jogesh Chandra Roy aud Sachindra 
K. Roy — for Appellant. 

Surjya Kumar Guha — for Respondent. 

Judgment. — The facts on which this 
appeal is based are that the defendant 
was a gomastha under the plaintiff. The 
agency terminated in April 1915. In 
August 1921 there was a mablagbandi 
signed by the defendant in these words : 
(in Bangali, the translation of which 
is as follows : I remain liable to the 
Sarkar for the sum of Rs. 412-7-3). The 
suit was brought on this mablagbandi and 
the only point that arises is whether it 
is barr^ by limitation. The defence 
was that the mablagbandi was obtained 
from the defendant by undue influence ; 
but the plea was not accepted by the 
Courts below. Both the Courts below 
have agredd in bolding that the plain- 
tiff's suit is barred by limitation. It is 
argued on behalf of the appellant that 
though the debt of which the mablag- 
bandi was made had become barred by 
limitation at that date, S. 19, Lim. Act, 
would not apply. There was a fresh 
start of time from the date of the mablag- 
bandi under S. 25 (3), Contract Act. 

It appears to be well-established by 
authority that there is a difference bet- 
ween an acknowledgment as understood 
under the Limitation Act and a promise 
to pay as contemplated by the Con- 
tract Act. The cases in settling the law 
on this point which was at one time in a| 
nebulous state have laid down the dis-j 
tinction that mere implication of a pro-| " 
mise to pay will not bring an aoknowled-' 
ment of debt under S. 25, Contract Act, 
though it would imply a promise to pay! 
under S. 19, Lim. Act. It has boenj 
pointed out that in this respect there is 
a difference Jset ween the Englisb and the 
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Indian^ Laws. Under the English law 
an impli 04 promise to pay will afford 
terminus quo for a suit on the debt but 
under the Indian law that promise must 
be an express promise. The law and the 
^ses on this point have been discussed 
in the case of Rambahadur Singh v. 
Ramodar Prosad Singh (l), where it 
was held that mere acknowledment of 
debt without a promise to pay is insuffi* 
oient to create a new contract to pay. 
This view is also supported by two deci- 
sions of this Court the judgments of 
which are to be found in Payiohanan 
Poddar v. Khitish Chandra (2) and 
Kkiti&h Chandra v. Umed Mondal (3). 
In the last case the learned Chief Justice 
has observed that a mablagbandi is a 
good acknowledgment under S. 19, Lim. 
Act, and, therefore, it preserves, any debt 
due which was not at that time barred by 
limitation, bub in dealing with this 
matter the Court must also proceed upon 
the view that mablagbandi is not a pro- 
mise to pay under S. 25. Contract Act. so 
as to revive a debt which was barred at 
the date of the mablagbandi, This point 
do^ not require further elaboration. 

But it has been argued by Mr. Roy 
appearing for the appellant that the 
words used in the mablagbandi mean a 
promise to pay the amount there stated. 
The words are (in Bengali) which have 
been correctly translated by the learned 
Subordinate Judge as “I remain liable to 
the Sarkar for the sum of Rs. 412-7-3,” In 
our opinion, these words do not support 
the contention that there is an express 
promise to pay. The most that it can be 
said to mean is that the debtor admits 
,018 liability for the amount and declares 
his indebtedness. If it were an aoknow- 

u Act, it might 

probably have been successfully argued 

coat it implies a promise to pay. It does 

requirements of S. 25, 

be fonml^ this point will 

be found discussed in Pollock and Mulla’s 
Contract Act. 6th Edn. p 197. et 

thi, Limitation Act. applicable to 

thi8 case should be Art. 64. tjim. Act 

wh.eh deals with money fouid to be due 

on aoMuntfl stated between the plaintiff 

As was pointed out 
in the Full Bench decision in the case of 


(1) A. I. R. 
2) [1921] 
(3) A. I. R. 


1925 Oal. 838. 
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Dukhi Saku v. Maho}7imad Bikan (4) an 
account stated has a definite technical 
meaning where there are cross-demands 
which are settled between the parties. 
There is nothing in this case to show that 
there was any such mutual dealing bet- 
ween the parties the relation between 
them being that of principal and agent. 

The view according to the facts of this 
case taken by the Courts below is correct 
and this appeal is dismissed with costs. 

K N./r.k. _ Appeal dismissed. 

( 4 ) [ 1884 ] 10 Cal. 234=13 G.L.R. 415 (F7b7. 
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SUHRAWARDY AND JACK, JJ, 

Hriday Hath Roy — Appellant. 

V. 

Akhil Chandra Roy and others — Res- 
pondents. 

Appeal No. 2130 of 1925, Decided on 
Isb June 1928, against appellate decree 
of Addl. Sub-Judge, Howrah, D/* 26th 
May 1925. 

(a) Civil P, C , O. 1, R. 8— In previous suit 
by Secretary of Samaj, defendant objecting 
to maintainability of suit under R. 8— Court 
overruling objection and holding suit main- 
tainable without aid of R. 8 — -In subsequent 
suit defendant contending that R. 8 was bar 
to suit as Court's permission was not obtain- 
ed — Executive Committee of Samaj authori- 
zing Secretary to maintain suit — Questions 
raised in two suits were different and res 
judicata could not apply— Objection being 
technical, case will be covered by Civil P. C. 
S. 99, Civil P. C., S. 11. 

la a previous suit by the Seoretary of Reli- 
gious Association the defendant objected that 
the suit wa.s not maintainable under O. 1, R. 6 
as the plaintifis were not 'numerous.’ But the 
Ooart overruled the objection and held that 
the suit was maintainable without the aid of 
that rule. In the subsequent suit the defen- 
dant contended that R. 8 was bar to the suit 
as permission of the Court was not obtained. 
It was clear from the proceedings of the Hze- 
outive Oommiteo of the Samaj that the Secre- 
tary was authorized to institute the suit and 
presumably the Rxeoutive Committee had 
authority to so authorize him. 

Held : that as the questions raised in the 
previous and the subsequent suit were diffe- 
rent ones, the subsequent suit was not barred 
by the principle of res judicata. [P 44G C 2] 
Held further : that as the objection raised' 
was technical and error did not affect the 
merits of the case or the jurisdiction of the 
Court the case would be covered by S. 93 : A. 
R. 1923 P.C. 128, Rel. on., 11 C. L. J. 461. Ref. 

CP 447 0 1] 

^ (b) Civil P. C., S. 11— Where causes of 
action in two suits are different, res judicata 
cannot be applied to pure questions of law. 

Per Jack, J . — Where the cause of action in 
two suits are diflerent the estoppel by res judi- 
cata should be restricted to questions of fact 
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and mixed questions of faot and law and 
' should not be extended to pure questions of - 
law iSuhraviardy, J. Dubitanto :) 11 C, L. J. 
461 Foil. [P 447 0 2] 

(c) Civil P: C., S. 99 — Scope. 

Per Sithratoardy, J, — Question about the 
constitution of or the right to maintain a suit 
is not a question which arises in any proceed* 
ing in the suit and it is doubtful whether 
S. 93 applies to such a question. [P 447 C IJ 

Sarat Chandra Basah and Gopendra 
Nath Das — for Appellant. 

Sarat Chandra Roy ‘Chowdhury, Dhi- 
rendra Lai Kastgir and Jitendra Mohan 
Banerjee — for Bespondents. 

Suhrawardy, J. — In this case the res- 
pondent is the Secretary of a religious 
association called the Amraguri Nava- 
vidhan Brahma Samaj. Some years ago 
he brought a suit against the defendants 
as Secretary of the Association for reco- 
very of possession of the land in suit on 
iihe allegation that it was owned by the 
Brahma Samaj. That suit was decreed 
on 2Gth November 1909. The defendants 
appealed; but before the appeal was finally 
heard the plaintiff took possession through 
Court on 12th September 1910. He was 
subsequently dispossessed by the defen- 
dants in November 1910 which disposses- 
sion gave rise to the present suit. The 
appeal in the previous case was finally 
decided by the lower appellate Court on 
25th July 1911 and dismissed, the decree 
in favour of the plaintiff having been 
maintained. The present suit was in- 
stituted on December 1920. Both the 
Courts below have given a partial decree 
to the plaintiff. 

The only point that has been argued 
before us is that the suit in its present 
form is not maintainable. It is . conten- 
ded that the association is not a corpor- 
tion within the meaning of O. 29, Civil 
P. C. The only provision therefore under 
which the plaintiff is entitled to maintain 
the suit is prescribed by O. 1, R. 8. This 
.question was raised in the Court below 
and decided against the defendant appel- 
lant. It should be noted here that the 
.previous suit was brought under 0. 1, R. 8 
but the defendants objected that the suit 
was not maintainable as that rule did not 
apply in that case the plaintiffs not being 
^numerous.’ The objection in the pre- 
vious suit was overruled by the trial 
Court but it was not argued in the lower 
appellate Court. It was attempted to be 
laised in second appeal in this Court but 
ihe learned Judges refused permission to 
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allow the defendants to raise the point at 
that stage of the litigation. The trial 
Court in that suit held that the plain- 
tiff as Secretary of the association 
was competent to maintain the suit 
and that it was not necessary 'to have 
recourse to the provision of O. 1, R. 8. 
The defendant now turns round and takes 
the objection that the suit ought to have 
been brought under that rule. On behalf’ 
of the respondent it is argued that the 
question as to the competency of the 
plaintiff to maintain the suit was finally 
settled in the previous litigation and it 
cannot be re-agitated in this case. The 
appellant answers that the question raised 
in the previous suit as well as in this 
suit is a question of law and under some 
rulings of this Court the decision in a 
previous suit on a question of law does 
not operate as res judicata. If it were 
necessary to go into the question raised 
in this case, I would have felt great hesi- 
tation in accepting the observation made 
in some of the cases that the decision on 
a question of law does not operate as res 
judicata in a subsequent suit based on a 
different cause of action. This to my 
mind is totally inconsistent with the 
plain wording of S. 11, Civil P. 0. and I 
am not prepared to express a definite opi- 
nion upon this point without further con- 
sideration. But on the facts it is not 
necessary to decide the point relating to 
res judicata raised in the appeal. In the 
previous suit the question raised by the 
appellant was that the suit was not main- 
tainable under O. 1, R. 8, Civil P. C. The 
Court overruled that objection and held 
that the plaintiff could maintain the suit 
even without the aid of that rule. In the 
present case the appellant contends that 
O. 1, R. 8 is a bar to the present suit. 
The questions in the two suits do not 
seem to be the same and I do not think 
that the principle of res judicata should 
so extended as to be made applicable in 
this case. But there is another ground 
upon which it is easy to dispose of this 
matter. The plaintiff has brought the 
present suit not only as Secretary to the 
Brahma Samaj, but on the strength of 
the dopree he had obtained in the pre- 
vious suit which declared that he was 
entitled to the land in suit and was en- 
titled to recover possession of it from 
the defendants. That decree is now final 
between the parties and the defendant 
should not be allowed to go behind it 
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and attack the right of the plaintiff to 
maintain the present suit on the strength 
of the decree. 

But I agree with my learned brother 
that this case is governed by the provi- 
sions of S. 99, Civil P, 0., as the error 
or irregularity complained of does not in 
!any way affect the merits of the case or 
the jurisdiction of the Court, though I am 
not sure that that section applies to the 
constitution of a suit or the right to 
maintain a suit as that is not a question 
which arises in any proceeding in the 
suit. But as the Judicial Committee 
have observed in Indrajit Pratap Sahi 
V. Amar Singh (1) the procedure laid 
down by law is intended to further the 
cause of justice and not retard it. The 
appeal in my opinion fails and is dis- 
missed with costs. 

Jack, J. — The only ground of appeal 
argued is that the appeal is barred under 
the provisions of O. 1, B. 8 inasmuch as 
the Brahma Samaj is not a registered 
association and, therefore, without com- 
plying with the provisions of O. 1, B. 8, 
the Secretary could not maintain any suit 
for the recovery of lands belonging to it. 

Now there can be no doubt that the 
circumstances of this case bring it under 
O. I, R. 8. The Secretary of the Brahma 
Samaj is here suing on behalf of a num- 
ber of persons having the same interest 
in the suit and under O. 1, B. 8, he can 
only do so with permission of the Court 
aud the 

Court in such case givo at the plain- 

tifl’s expanse notice of the institution of the 
suit to all such. persons,” 

It is only where the society is a cor- 
poration registered under the Indian 
Companies Act or legally authorized to 
sue in the name of an officer that a suit 
can be brought by the Secretary on be- 
half of the society under O. 29, R. 1. 
It is clear, therefore, that in this case 
the Secretary was not entitled under the 
law to sue on behalf of the Samaj not 
having obtained permission of the Court 
to do so under O. 1, B. 8. 

But it is contended in this case, as 
found by the Court below, that inasmuch 
as in a previous suit between the same 
parties it was held that the Secretary 
was entitled to sue on behalf of the 
Brahma Samaj he must be held by the 
principles of res judicata equally en- 

(1) a. I. R. 1923 P. 0. 129=2 Pat. C7G=50 
I. A. 183 (P.0,). 


titled to sue in this case. In that case 
the trial Court held that ho was so en- 
titled to sue and that though the pro- 
visions of O. i, R. 8 had been observed 
in that case their observance was not 
necessary. This issue was not raised in 
the first appellate Court and the second 
appellate Court refused to go into this 
question inasmuch as it had not been 
raised in the first appellate Court and in 
the circumstances of that case. It may, 
therefore, be taken to have been decided 
in that suit that the Secretary of this 
society was entitled to sue the defen- 
dants on behalf of the other members of 
the society in that suit. But in my 
opinion this is not a case in which the 
rule of res judicata should be applied. 
In the case of Aghore Nath v. Kamini 
Debi (2) a number of cases on the point 
were discussed and it was held (follow- 
ing Bigelow on Estoppel) that where, as 
in this case, the causes of actiou in the 
two cases were different : 

” the estoppel should be limited to matters 
distinctly put in issue and determined in the! 
prior action and it should further be rostrio-j 
ted to questions of fact or mixed questions of; 
fact and law, for if it was extended to pure 
questions of law, a Court might find itself in 
the position that in so far as certain parties' 
are concerned, it is irrevocably bound to 
adhere to a proposition of law erroneously 
laid down in a previous suit.” t 

In the present case the questioa is a 
pure questioa of law and it should fur-j 
ther be taken into account that in the' 
previous suit the procedure laid down by 
law had in fact been followed and it was 
in such circumstances and because the 
point was not raised in the first Court of 
appeal that the Court of second appeal 
refused to interfere. I think, therefore,! 
that in this case the finding of the triaij 
Court in the former suit that the Secre-' 
tary was entitled to sue on behalf of the' 
society independently of the provisions; 
of O. 1, R. 8 should not be regarded as 
res judicata in the present suit. 

It follows, therefore, that in the ordi- 
nary course we should have had to find 
that the suit was barred through non- 
observance of O. 1, R. 8. In the circum- 
stances of the present case, however, the 
objection to the maintenance of the suit 
by the Secretary is purely technical. 
From the proceedings of the Executive 
Committee of the Samaj it is clear that 
the Secretary was authorized by the 

(2) ri9093 11 C. l7 J.46X=6 I. G76~54. 
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Executive Committee to iastitute the 
suit and presumably the Executive Com- 
mittee had authority to so authorize 
him. Taking this into account and in 
view of the finding in the previous suit, 
I think that this is a case in which the 
provisions of S. 99, Civil P. C., should 
be applied to prevent a technicality from 
overcoming the ends of justice, as clearly 
the irregularity in procedure has not 
affected the merits of the case or the 
jurisdiction of the Court. This being the 
only ground of appeal which was passed, 
the appeal is dismissed with costs. 

S.N./R.K. Appeal dismissed, 
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C. C. Chose and B. B. Chose, JJ. 

Fulbash Sheikh — Appellant. 

v. 

Emperor— Opposite Party. 

Criminal Appeal No 907 of 1928, De- 
cided on 17th April 1929. 

Criminal P. C., S. 162 — Li*l of stolen 
ornaments is a statement and its admission 
is misdirection — Criminal P. C. S. 297. 

Where during a search ornaments were 
found on tho person of the aocused’a wife, 
and it was alleged that they were the orna- 
ments stolen during the daooity and a list 
handed over to the investigating police offi- 
cer during the course of investigation in- 
cluded the ornaments. 

Held : that the list being a statement 
within the meaning of S. 162, Criminal P. C., 
was clearly inadmissible and its admission 
having oaased misdireotion the verdict of the 
jury and the sentence of the accused should 
be set aside. [P 443 G 2J 

Lain Mohan Sanyal and Amrendra 
Narain Bagchi — for Appellant. 

Khundkar — for the Crown. 

Judgment. — The accused in this case 
Fulbash , Sheikh has been convicted 
under S. 395, I P. C., and sentenced to 
suffer rigorous imprisonment for a period 
of five years. There are two other ac- 
cused but their appeals have been sum- 
marily rejected. 

The short point that has been pressed 
upon our attention by Mr. Lalit Mohan 
Sanyal is that evidence which was 
clearly inadmissible has been admitted 
in this case and that^that being so there 
has been misdireotion. 

It is not necessary to set out the facts 
at length. It appears that at the time 
of the search it was found that the ac- 
cused Fulbash ’s wife was wearing cer- 
tain ornaments. The ornaments are not 
of much value and were very ordinary 
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ones. The prosecution alleged that these* 
ornaments bad been stolen during the 
progress of the dacoity. Fulbash and 
bis wife on being questioned about these 
ornaments stated that they belonged to 
Fulbash’s wife, that they had always 
been worn by Fulbash’s wife, that they 
had not been stolen during the progress 
of the dacoity. It appears that these 
ornaments were included in a second 
list handed to the Investigating Police 
Officer during the course of investiga- 
tion. Mr. Sanyal thereupon contends 
that the list which was supplied to the 
Investigating Police Officer during the 
course of investigation was a statement 
in writing made to a Police Officer 
within the meaning of S. 162, Crimi- 
nal P. C.. and that therefore the list in 
question was inadmissible in evidence. 
We have examined the record and there! 
is no doubt whatsoever that on the facts 
Mr. Sanyal’s contention appears to be 
well-founded. If that is so there is no 
escape from the conclusion that the list 
in question should not have been ad- 
mitted in evidence but the learned Deputy 
Legal Bemembrancer had contended that 
the list was in no way responsible for the 
purpose of establishing the identity of 
the ornaments which had been stolen. 
In our opinion we must give effect to 
Mr Sanyal’s contention, and hold that 
inadmissible evidence having been let in, 
there was clearly misdireotion. The' 
question then arises as to what we shonld. 
do in this matter. As stated above, the 
ornamants in question were of not much- 
value and trere such as are ordinarily 
worn by tbtie class of persons. There 
is also the oironmstanoe that as soon as 
these ornaments were noticed daring 
the search, Fnlbash and bis wife stated 
at once that thdy were the property of 
Fulbash-s wife and had always belonged 
to her, in other words, it is clear that no 
endeavour was made to conceal these 
ornaments at the time of the search or 
at any other time. In these oircnm- 
stances we are of opinion that no useful 
purpose would be served by our direct- 
ing a re-tiral. We accordingly set aside 
the verdict of the jury and with it the 
conviction and sentence and direct that 
accused Fulbash be discharged. If he 
is on bail his bail bond will be can- 
celled. 

P.B./r.e. Conviction set aside. 
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Mukbrji and Mallik, JJ. 

Murad Biswas — Defendant — Appel- 
lant. 

V. 

Basil Mandal — Plaintiff — Respon* 
dent. 

Appeal No. 859 of 1927, Decided on 
I8fch March 1929, against appellate de- 
cree of Sub-Judge, Murshidabad, D-/ 4th 
December 1926. 

Civil P. C., S. 11— Decisions arrived at in 
previous suit though dismissed operate as 
res judicata. 

On a suit by the landlord for ejectment of 
his nnder-raiyat, it was contended by the 
defendant ^that he was a cosharer. The 
Courts held the plea to be unavailing that 
point having been already decided in a prior 
suit between them in spite of defendant’s con- 
tention that the previous suit having been dis- 
missed on the ground that notice had not 
been served to the defendant ^that point was 
undecided. 

Held', that even then the question of the 
status having been already decided in that 
suit, did operate as res judicata; 13 Cal. 17, 
Dist.\ A. 1. R. 1922 P. O. 241, Rel. on. 

^ CP 449 C 2] 

Abinash Chandra Ghosh — for Appel- 
lant. 

Bankim Chandra Mukerji and Puxna 
Chandra Chatterjee — for Respondeat. 
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ioQ with this matter is that inasmuch 
as the previous suit which was a suit 
instituted by the plaintiff against the 
defendant for recovery of possession on de- 
claration of title and in which the same 
question was raised was dismissed on the 
ground that notice had not been served 
on the defendant, the ffnding at which 
the Courts had arrived in that suit as 
regards the status of the defendant is 
not to be treated as res judicata in the 
present suit. Now on reference to the 
record it seems that the previous suit 
was one in which the plaintiff has asked 
for declaration of his title to the land 
and for khas possession thereof, and the 
defence of the defendant in that suit was 
that he was not a tenant holding under 
the plaintiff but was a cosharor of his. 
This defence was gone into and ulti- 
mately it was found that the plaintitJ’e 
title to the land was made out, but notice 
had not been served on the defendant 
and upon that the suit was not dismis- 
sed but a decree was made in the plain- 
tiff’s favour in the following terms: 

“ Ordered that the plaintiff’s alleged title 
to the land in suit bo declared, ho cannot re- 
cover khas possession of the land but he may 
sue for settlement of fair rent and recovery 
of nazar if he likes." • ■ 

From this decision the plaintiff pre- 
ferred an appeal and the defendant a 


Judgment. ^This appeal has arisen 
out of a suit which was instituted by the 
plaintiff for ejecting the defendant from 
a plot of land on the allegation that the 
defendant was holding the same as un- 
der-raiyat and that notice bad been served 
on the defendant determining his ten- 
ancy. The prayers in the plaint were 
for declaration of the plaintiff's raiyati 
and for recovery of khas possession. The 
defendant besides contendiug that no 
notice was served upon him assorted that 
ho was a cosharor with the plaintiff in 
respect of the suit land. The suit has 
been decreed by both the Courts below. 

The defendant has then preferred the 
present appeal. 

The contention that has been urged in 
the appeal relates to the question of res 
judicata. Both the Courts below have 
held that the question as to whether the 
defendant is a cosharer of the plaintiff 
or an under-raiyat under him is barred 
by res judicata by roasou of a previous 
decision between the parties. The con- 
tention that has been urged in connex- 

1929 0/57 & 58 


cross-objection, and the appellate Court, 
to which the said appeal and the cross- 
objection was preferred, 'upheld the de- 
cree which the trial Court had passed. 
The facts therefore are not that the suit 
was dismissed on a preliminary point 
making it unnecessary for the Court to 
go into the other questions that arose in 
the suit but that the questions were 
decided iand made the foundation of a 
decree declaring the plaintiff's title, and 
one of the prayers in the suit, namely, 
that for khas possession was refused on 
the ground that notice had not been 
served on the defendant. Under circum- 
stances such as those the case to whi ch 
the learned advocate for the appellant 
has referred, namely, that of Nundo Lai 
V. Bidhoomukhey Dehee (l) has in our 
opinion no application. The real reason 
on which this doctrine of res judicata is 
founded in so far as a case of the 
present description is concerned has 
been given by the Judicial Com- 
mittee in the case of the Midnapur 

(1) [1886] iTcal. 17. 
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Zamindary Co. Ltd. v. Naresh Narayan 
Boy (2) at p. 467 {of 48 Cal.) where their 
Lordships say that they do not con- 
sider that a decision will found an actual 
plea of res judicata where the defendants 
having succeeded on the other plea, had 
no occasion to go further as to the find- 
ing against them. This cannot be said 
of the present case in view of the fact 
that the plaintiff’s title was declared 
and it is only one of his prayers, namely, 
that for khas possession was refused on 
the ground that no notice was served. 
We are of opinion that the Courts below 
were right in the view that they took 
on the question of res judicata- 

The appeal therefore fails and must be 
dismissed with costs. 

p.r./r.K. Appeal dismissed. 

(2) A, I. R. 1922 P. C. 211=18 Cal. 460=48 
I. A. 49 (P.C.). 
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Mitter, J. 

Eakubali Pandit — Appellant. 

V. 

Muhammad Ali and others — Respon- 
dents. 

Appeal No. 131 of 1926, Decided on 
7th December 1928, against the appel- 
late decree of Addl. Sub-Judge, Noa- 
khali, D/- 7th September 1925. 

Record-of-Rights — Eatry thowing that 
under-raiyats had acquired occupancy 
rights — Entry based on kabuliyat which 
contained no clause entitling plaintiff to 
eject defendants, under-raiyats, but con- 
tained term that it was year to year tenancy 
— If kabuliyat be treated as permanent lease 
it offended against Bengal Tenancy Act 
S. 85— If treated as year too year lease, it 
could not protect defendant from ejectment 
—So entry based on it was void — Bengal 
Tenancy Act, Ss. 85 and 49. 

There was an entry in the Reoord-of-Bights 
to the effect that under-raiyats defendants 
had acquired occupancy right. The kabuliyat 
did not contain any clause entitling the 
plaintiff to eject the defendants, but con- 
tained a term that it was a san basen k*bu- 
liyat, i. e., it .was a tenancy from year to 

Held : that if the kabuliyat was treated as 
creating a permanent lease, it must be regar- 
ded as void since it would offend against 
S. 85. On the other hand if it was treated as 
a year to year lease it did not protect the 
defendants from ejectment upon notice under 
S. 49. In either view of its terms, therefore, 
the kabuliyat could not create a right of oc- 
cupancy in the under-raiyats; and hence ths 
Reoord-of-Rights based on it was not correct : 
27 O. L, J. 107 and 23 C. L. J. 91, Foil. 

CP 451 0 2] 


Khetra Mohan Ghose and Mdhendra 
Kumar Ghose — for Appellant. 

S. C. Basak and Jitendra Kumar Sen 
Gupta — for Respondents. 

Biraj Mohan Majumdar — for Deputy 
Registrar. 

Judgment. — The suit in which this 
appeal has arisen was brought by the 
plaintiff, now appellant, to eject the 
defendants on the allegation that defend- 
ants are under-raiyats on whom notice 
to quit bad been served under S. 49 (b)i 
Ban* Ten. Act and whose tenancy bad 
been determined by such notice. The 
defence of the defendants,^ now respon- 
dents, is (i) that notice had not been 
properly served on the defendants; (ii) 
that they have acquired a right of occu- 
pancy by custom and are not liable to 
be ejected. 

The Munsif held after a careful ex- 
amination of the eyidence that the ser- 
vice of notice to quit which was served 
on the defendants through Court in 
April 1920, had been satisfactorily es- 
tablished and points out that one of the 
defendants, Muhammad Ali does not come 
forward to depose that no notice was 
served on him. The Munsif refers to 
the entry in the Reoord-of-Rights in 
favour of the defendant to the effect that 
though under-raiyats the defendants have 
acquired a right of occupancy and states 
that the entry is proved to be wrong the 
moment it is shown that defendants are 
under-raiyats, and that the defendants 
have failed to establish that they have 
acquired a right of occupancy by custom 
and that-on the other hand plaintiff has 
proved that there is no such custom. 

The Munsif rested his decision on the 
further ground that plaintiffs brought 
a suit for ejectment against the defend- 
ants under S. 66, Ben. Ten. Act, and de- 
fendants, although appearing at the 
earlier stages of the suit, did not ulti- 
mately contest it with the result that an 
ex parte decree was passed. It is said 
that if the defendants were under-raiyats 
with rights of occupancy the decree for 
ejectment could not have been passed 
and the decree in the said suit (No. 1826 
of 1919) operates as res judicata on the 
question of the status of the defendants. 
The Munsif accordingly decreed plain- 
tiff’s suit. 

An appeal was taken to the Court of 
the Subordinate Judge of Noakhali 
reversed the decision of the Munsif and 
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dismissed plaiabiS's suib. The Sabor- 


diaate Judge rested his deoisioa oa three 
grounds : (i) that the evidence o£ the 
service of notice to quit is meagre and 
unsatisfactory; (ii) that the presumption 
arising from the entry in the Becord-of« 
rights has not been rebutted ; (iii) that 
it cannot be seriously contended that all 
the elements which go to constitute 
proof of custom have not been mentioned 
even by the few witnesses examined. 
It is argued for the plaintiff, now appeU 
lant in second appeal, that the judgment 
of the lower appellate Court is nob a 
proper judgment and there had baen a 
defect of procedure in the trial of the 
appeal which has affected the merits of 
the case so as to call for the interference 
of this Court is second appeal. 

I think the contention of the appellant 
is well founded and must prevail. The 
lower appellate Court deals with the 
question of service of notice rather pur> 
functorily. He says ** the proof of ser* 
vice of notice is admittedly not quite 
satisfactory.’* The Munsif discusses in 
detail the evidence to show that the 
notice was served through Court and 
points out that no reason is suggested 
why the Court peon with six witnesses 
to the service should sign a false report. 
In my opinion, there has not been a 
proper consideration of the evidence on 
the question of service of notice which 
must be considered again. The learned 
advocate for the respondents frankly 
concedes that the judgment oft he Subor* 
dinate Judge on this point is not as 
satisfactory as it should be. 

The lower appellate Court admitted at 
the appellate stage a certiffed copy of a 
kabuliyat, which does not contain any 
clause entitling the plaintiff to eject the 
defendant. It Is a kabuliyat which also 
contains the term that it is a (san 
basan) kabuliyat, i. e., it is a tenancy 
from year to year. The Record-of- 
Rights was based on this kabuliyat. If 
it is a kabuliyat which creates a per- 
manent under-raiyati tenancy it cannot 
.be admitted in evidence as it contravenes 
the provisions of S. 85, Ben. Ten. Act 
and cannot create a valid contract bet- 
ween the parties and the presumption 
arising from the entry in the Beoord-of- 
Bights is rebutted as soon as it is shown 
that the entry was based solely on a 
document which did not create a valid 
contract between the parties: see Bagha 


V. Ram Lakhan (1). The Subordiaate 
Judge points out that under the kabu- 
liyat the defendant had been given the 
right to alienate the land under certain 
conditions and there are no words con- 
ferring on the plaintiff the right to eject 
the defendant. If the lease is regarded 
as conferring permanent rights on the 
under-raiyat then it cannot be acted 
on as being in contravention of S. 85. 
If on the other hand the lease is taken' 
as a lease from year to year (san basan)' 
the under-raiyat is liable to be ejected 
upon notice under S. 49 ; see Chandi' 
Chara7i V. Somla Bibi (2). 

The Record-of-Rights was based on 
this kabuliyat which (i) treating it as 
creating a permanent lease offends against 
S. 85 and must be regarded as void (ii) 
treating it as year to year lease does 
not protect the defendant from ejectment, 
Chandi Charan v. Somla Bibi (2) ; (See 
observations of Mookerjee, J.), What- 
ever construction is put it does not 
justify the entry in the Record-of-Rights 
that defendants have acquired occupancy 
right. The Racord-of-Rightg based as it 
is on the kabuliyat is not correct for in 
either view of its terms the kabuliyat 
cannot create a right of occupancy in the 
under-raiyat. The Record-of-Rights does 
not state that the defendants have ac- 
quired a right of occupancy by custom. 

In these circumstances with regard to 
this point also the appeal must be re- 
heard and the lower appellate Court 
would consider the question whether the 
defendants have on the evidence estab- 
lished that there is a custom in the 
locality under which under-raiyats ac- 
quire a right of occupancy. If no such 
custom is established plaintiffs will be 
entitled to a decree in ejectment pro- 
vided the Court holds in his favour on 
the question of service of notice to quit. 
The judgment and decree of the lower 
appellate Court is set aside and the case 
is sent back to it in order that it may 
rehear the appeal in the light of the 
observations I have made. The costs of 
the appeal will abide the result. 

S.N./r.K. Case temanded- 


(1) Ci917] 27 C. L. J. 107=41 I. C. 804. 

(2) [1918] 23 C. L. J. 91=44 I. C. 254=:2 
C. W. N. 179. 
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Rankin, C. J., and Page, J. 

Faridpur Loan Office^ Ltd. Ap- 
pellant. 

V. 

Firode Krishna Bay — Respondent. 
Appeal No. 1368 of 1926, Decided on 
23rd July 1928, against appellate decree of 
the Sub-Judge, Faridpur, D/- 23rd March 
1926. 

Bengal Tenancy Acl, S. 158 (B)— Purchase 
by landlord in execution of decree against 
some co-tenants of tenure Only interest of 
judgment-debtors passes unless they re- 
present whole estate. 

Where a landlord sues only the recorded 
co-tenants of a tenure, obtains a decree, and 
purchases the tenure in pursuance of the de- 
cree but omits to implead a purchaser from 
one of the co-tenants all that he obtains by 
the purchase is the interest of the defendant 
judgment-debtor. But the whole tenure in- 
cluding the interest of the purchase will pass 
under the auction-purchase pursuant to the 
decree if the facts warrant a finding that the 
tenants who were impleaded in the circums- 
tances represented the whole estate. [P 452 02] 

Banicim Chandra Mukherji and Ban- 
sari Lai Sarkar for Kamini Kumar 
Sarkar — for Appellant. 

Saratkumar Mitra^ior Respondeat. 

Page, J. — The plaintiff purchased the 
interest of one of several co-tenants of a 
transferable tenure. The purchase was 
made in June 1912. In October 1912, 
there was an entry made in thaReoord-of- 
Rights, recording his vendor as one of the 
co-tenants. In December 1912, proceed- 
ings were taken by the landlord under 
S. 105, Ben. Ten. Act, for enhancement 
of rent, and to those proceedings the 
original tenants, including the vendor of 
the plaintiff, were made Parties. En- 
hancement was granted, and, in 1917, a 
suit was bronght by the landlord against 
the original co-tenants for arrears of rent 
from 1913 to 1916. He obtained an ex 
parte decree on 8th December 1917, and 
the decree-holder himself purchased the 
tenure at the auction-sale P«”uai^ to the 
decree on 20th December 1918. On 19th 
June 1924, the plaintiff brought the pr^ 
sent suit to establish his title to the 
share of the co-tenant from whom he 
purchased. The question which falls for 
determination is whether in the cir- 
cumstances obtaining m this case, the 
plaintiff is 

terest in the tenancy which he purchased 
did not pass by the sale. 


Now, the ordinary law is that where 
a landlord sues some only of the oo* 
tenants of a tenure, obtains a decree, and 
purchases the tenure in pursuance of 
the decree, all that he obtains by the 
purchase is the interest of the defendant- 
judgment-debtors. But the whole tenure 
will pass under the auction-purchase 
pursuant to the decree if the facts 
warrant a finding that the tenants who 
were impleaded in the circumstances re- 
presented the whole estate. The ques- 
tion in this case is whether the facts 
justify such a finding. Now, there is no 
evidence and no finding that the plain- 
tiff expressly represented to the land- 
lord that the co-tenants who were sued 
representei the tenure including the 
share therein that he had purchased, and 
there is no evidence and no finding that 
the plaintiff knew of the proceedings re- 
lating to the Reoord-of- Rights, or those 
taken under S- 105, Ben. Ten- Act. In 
the circumstanaes obtaining in this case 
it does not appear that there was any 
evidence to justify a finding that the- 
tenants who were sued represented toe 
whole estate. In these oiroumstancea 
the ordinary rule of law will apply, aod 
the plaintiff is entitled to claim the 
share of the tenure which he has pur- 
chased. 

The result is that the decrees of the 
lower Courts cannot stand. Thero^ wil 
be a declaration that the plaintiff i® 
titled to the share of the tenancy which 
belonged to defendant 2 in the suit. He 
is also entitled to joint possession of the 
said share with defendant 1. and to 
mesne profits in respect of that share 
from defendant 1. The suit must be re- 
manded to the trial Court in order that 
• the amount of the mesne profits may be 
ascertained. The plaintiff is entitled to- 
his costs in all the Courts. 

Rankin, C. J. — I agree. 

m.N./R.K. Caseremanded^ 
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Mukerji and Madlik. JJ. 

Tarak Govinda Chowdhury and others 
— Appellants. 

V. 

Indu Jyoti Majumdar — Respondent. 

Appeal No. 2179 of 1926, Decided ou 
6bh February 1926, against the 
late decree of Snb-Jndge, 1st CDur*.. 
Pabna, D/- 22nd July 1926. 
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(a) Civil P. C., S. 100 — Scope— Bengal 
Municipal Act (1884), S. 85. 

Tho question of the validity of the imposi- 
tion of the personal tax under S. 85, Muni- 
cipal Act, cannot be raised for the first time 
in the argument in the High Court. 

tP 453 C 1] 

(b) Bengal Municipal Act (1884), S. 85 (a) 
— Amount deposited in Post Office Savings 
Bank and other savings banks in municipal 
area is ** property within municipality.” 

Amount deposited in the Post Office Saving^ 
Bank and in other Savings Banks in tho muni' 
oipal area is ‘'property within the munici' 
pality ” within the moaning of tho words as 
used in S. 85 (a). [P 454 0 2] 

(c) Bengal Municipal Act (1884), S. 85 — 
Word “ circumstances ” is not intended to 
restrict but to widen scope of section — Al- 
though it is not easy to define circumstances, 
still amounts passing through municipal 
limits and available at any moment to per- 
sons taxed, and their being wealthy zamin- 
-dars, cannot be altogether ignored— Words. 

Tho introduobion of the word " olrum- 
etanoes ” in the section is not intended to 
restrict the term ** property ” but to widen 
the scope of the section. And although it is 
not easy to define what the ” ciroumstanoos ” 
are, still the amounts whioh pass through the 
limits of the municipality and are available 
to the persons taxed at any moment, and tho 
faot that the persons are wealthy zamindars, 
cannot be altogether ignored while estima- 
ting the oiroumstanoes and property ” : 
35 Cal. 859, Rel. on.'. Other cases referred. 

[P 454 C 2] 

Bijan Kumar Mukerjee — for Appel- 
lants. 

Surajit Chandra Lahiri — for Respon- 
dent. 

Judgment. — The appellants who are 
three brothers instituted a suit against 
the Chairman and Commissioners of tho 
Pabna Municipality for, amongst others, 
a declaration that the assessment of a 
.personal tax on them of Rs. 21 per 
<)narter was illegal and ultra vires. Tho 
«uit has been dismissed by both tho 
Oourts below. The appellants contend, 
in the first instance, that the imposition 
of a personal tax jointly against them is 
illegal as has been recently held to be 
so by this Court. Wo have considered 
the question whether we should allow 
the appellants to urge this contention 
aow when it was not urged in any of 
the Courts below or even in their gro- 
unds of appeal to this Court. We think 
we shall not be justified in doing so. 

They next urge that in assessing the tax 
the meaning of the expression **aooording 
to their oircumstances and property with- 
dn the municipality " appearing in 
8. 85 (a) has been misunderstood. Now 
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the Subordinate Judge appears to have 
proceeded upon the following findings: 

1. The zemindari properties of the 
plaintiffs let out in patni are situated 
outside the municipality. Tho income 
on this head is Rs. 5,487 odd a year. 
The rents from the patnidars aro re- 
alized within the municipality at tho 
house of the plaintiff. In 1328 the total 
realization amounted to. Rs. 4,101 odd 
and in 1329, Rs. 18,921 odd. 

2. In 1328 the plaintiffs received 
within the municipality. 

Rs. 1,293 on account of interest on G. 
P. Notes. 

Rs. 852 on account of dividends on 
shares in companies. 

Rs. 108 on account of interest from 
the Post Office Savings Bank. 

Rs. 7,624 on account of decretal and 
other dues. 

Rs. 303 on account of interest from 
deposit in the Pabna Savings Bank. 

Rs. 944 on account of fees of plaintiff 2 
as managiog Director of a Ijimited Com- 
pany. 

3. The total amount of patni rent 
payable to the plaintiffs for properties 
within the municipality is Rs. 642. 

4. The collections made at the plain- 
tiffs’ house within the municipality are 
remitted to Tantiband from where they 
go back to the Bank within the limits 
of the municipality. 

The question that arises is whether on 
these findings it can be said that the 
“ circumstances and property ” of the 
plaintiffs " within the municipality ” 
can be fairly estimated at Rs. 9,000, 
so as to admit of a personal tax of Rs. 21 
per quarter. 

Upon the decisions that have been 
cited before us the following points may 
be treated as settled. 

1. The word “oircumstances” is equi- 
valent to “ means Chairman of Giri- 
dih Munioipality v. Suresh Chandra 
(1); Deb Narayan DuU v. Chairman, 
Baruipur Municipality (2), 

2. Theexpression “within the munici- 
pality ” governs both “ circumstances ’* 
and “property”: Debendra Nath v. 
Chairman, Taki Municipality (3). 

3. The word “property” includes both 
real and personal property or •est ate and 

(1) [1908) 35 Cal. 859=7 0. L. J. 631=12 
C. W. N. 709. 

(2) [1911) 39 Cal. 141=12 I. 0. 32, 

(3) A. 1. B. 1921 Cal. 567. 
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tangible as well as intangible rights of 
value: Chairman Giridih Municipality 
V. Suresh Chandra (1). 

4. When iocome or sale proceeds are 
brought frona outside within the limits 
of the municipality and put into a Bank 
to the credit of a person it may without 
undue strain on the language, be descri- 
bed as his circumstance and property: 
Chairman Jalpaiguri Municipality v. 
J alpaiguri Tea Co. Ltd. (4) per Mooker- 
jee, J. The proceeds so deposited are 
property within the municipality: per 
Buckland, J. 

5. What constitutes the circumstances 
and property of a person within the 
municipality must on a large measure 
depend upon the facts of the particular 
case: Chairman J alpaiguri Municipality 
V. Jalpaiguri Tea Co. Ltd. (4). 

It is true that in assessing the as- 
sessee s circumstances and property with- 
in the meaning of S. 85 (a) of the Act 
his circumstances and property which 
are only within the municipality itself 
have to be considered Kamesioar Per- 
shad V. Chairman^ Bhabua Municipality 
(5) and Chairman, Bajpur Munici- 
pality V. Nagendra Nath Bagchi (6). 
But despite the able arguments of Dr. 
Mukerjee I am unable to see that in 
this case any question arises as to 
whether the measure of the assessee’s 
liability is what he gets and not what 
be spends, such as arose and was de< 
oided in the case of Chairman, Qirdih 
Municipality v. Suresh Chandra Mu- 
zumdar (l), and Debendra Nath Bat 
Chaudhuri v. Chair7nan, Taki Munici- 
pality (3) or whether the list in respect 
of income brought from outside is the 
extent to which it is to be spent within 
the limits of the municipality as was 
laid down in the case of the Chairman, 
Joynagar Municipality v. Sailabala 
Dutt (7). 

Here apart from anything else there 
are two items in the.findings of the 
Courts below which give us a fair esti- 
mate of the amount which was in the 
Post Office and the Savings Bank to the 
credit of the appellants. These items 
are Bs. 108 (on account of interest from 
the Post Office Savings Bank) and 

U) A. I. B. 1922 Gal. 46. 

(5) [1900) 27 Oal. 849, 

(6) [1919] 23 0. W. N. 475=50 I. C. 394=29 
C Xi* J« 879* 

(7) A. I. R.1921 Oal. 485=48 Cal. 443. 
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Rs. 303 (on account of interest from de- 
posit in thePabna Saving Bank), These 
two items indicate the amount in deposit 
in these two places to be very near 
Es. 9,000 if not more. This amount is 
undoubtedly “ property within the mu- 
nicipality within the meaning of the 
words as used in S. 85, Cl. (a). Moo- 
kerjee, J, in Chairman, Giridih Munici- 
pality V. Stiresh Chandra (l) observed: 

I am unable to hold that the word " oir- 
cumstances ” was introduced in S. 85 to res* 
trict the term ** property.’* The intention 
on the other hand seems to have been to 
widen the scope of the section so as to make 
taxable what might perhaps be not properly 
comprised under the term property and at 
the same time ought not to escape assess* 
moot.” 

1^, then, to the two items mentioned 
above, it is still necessary to add any- 
thing to make up Rs. 9,000 the " cir- 
cumstances ” of the appellants within 
the municipality are available for being 
taken into account. It is not easy .to 
define what the ** circumstances are 
They are not matters which can accur- 
ately be put down in s. d. But the 
amounts mentioned in the findings of the 
learned Subordinate Judge which pass 
through the limits of the municipality 
and are available to the appellants at 
any moment they may like to spend 
them and the fact that the appellants 
are wealthy zemindars can not be alto- 
gether ignored. We are of opinion that 
there in no error of law or of priuciplet 
upon which the Courts below have pro-; 
ceeded and we accordingly dismiss the 
appeal with costs. 

S.N./r.K. Appeal dismissed . 
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Mittbr, j. 

Giribala Dasi— ’Appellant. 

V. 

Kedar Nath Naskar — Respondent. 

Appeals Nos. 1516 and 1517 of 1936^ 
Decided on 19tli March 1928, against the 
appellate decrees of Sub-Judge, 24-Par- 
ganas, D/- 13th February 1926. 

(») Bengal Tenancy Act, S. 3 (8) — Moura«> 
tenure comes within definition of *'pernia* 
nent tenure.** 

Mourasi teuuies come within the definition 
of ‘'permanent tenure** as stated in S. 3 (8) be- 
cause the word “mourasi,** which implies ac- 
cording to its literal meaning, “a euceession 
from generation to generation*' in the interest 
held by . the mourasidar conveys the idea of 
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permanency, as it can be predicated of such a 
tenure that it is held for an indefinite time: 
A. J. R, 1925 P. C. 97, Expl. [P 466 C 1] 

(b) Bengal Tenancy Act S. 12*~Transferee 
of permanent tenure getting transfer re- 
gistered and giving notice of transfer under 
S. 12 — Tenure sold under Public Demands 
Recovery Act in pursuance of certificate in 
which transferee not named--*Sale is nullity. 

The transfer of a permanent tenure becomes 
complete as soon as the transfer document is 
registered. And so where, after such a trans- 
feree has given the necessary notice of his 
transfer under S. 12, and the transfer docu- 
ment is registered, the tenure is sold under 
the Public Demands Recovery Act in pur- 
suance of a certificate in which the transferee 
is not named, such a sale is a nullity: A. I. 
R. 1923 P. C. 88 ; A. I. R, 1923 Cal. 13 ; 
32 Cal, 296, Rel, on, [P 456 C 2] 

Pyari Mohan Chatteyjee^ Bankim 
Chandra Bay for Gurudas Mukherjee — 
for Appellant. 

Hiralal Chahravarty, Anil Chandra 
Bay Chaudhury for Nasim Alt — for 
Bespondent. 

Judgment. — These two appeals arise 
out of .two suits brought by the plaintiff, 
now appellant, under S. 149, Cl. (3), 
Ben. Ten. Act, in which she wanted a 
declaration that she was entitled to rent 
deposited by the tenant-defendants in 
each of the two oases and she claimed 
that she purchased the tenure which 
originally belongedato Ishan Chandra 
Maity in 1910 and that she has been in 
possession thereof since then. The suit 
was resisted by defendant 1 who claimed 
to have purchased the property at a sale 
under the Public Demands Recovery Act 
in the year 1914. It is admitted that 
the.plaint lands appertained to khas mahal 
Estate No. 2835 and were comprised in a 
chak of 172 bighas. The original owner 
of this tenure was one Gopal Chandra 
Chatterjee, whose interest was sold in 
ezeention of a mortgage decree against 
him and purchased by one Tapaswiram. 
Ishan and defendant 1 purchased this in- 
terest in the tenure from Tapaswiram. 
Ishan's interest was one-third and that 
of defendant 1 was two-thirds in this 
obak. In execution of a money decree, 
Ishan*8 interest was sold and purchased 
by one Bakhal Bhandari in 1907 and in 
the year 1910 Bakhal sold whatever he 
purchased from Ishan to the present 
plaintiff. The present plaintiff after his 
purchase deposited the landlord’s fee as 
required by S. 12, Ben. Ten. Act. The 
defence of defendant 1 is that the interest 
of Ishan was extingnised by the sale un* 


der the Public Demands Recovery Act 
and that it was not a transferable in- 
terest and passed no title in favour of the 
present plaintiff. The Court of first in- 
stance overruled the defence and gave the 
plaintiff decrees in the two suits. Against 
these decrees two appeals were carried to 
the Subordinate Judge by the defendant 
and there was a further second appeal 
to this Court in which, by consent of 
parties, it was agreed that this suit un- 
der S. 149, Cl. (3), should be tried as a 
title suit and the question of title shall 
be determined finally by the Subordinate 
Judge on remand. The Subordinate 
Judge has reversed the decision and de- 
crees of the Mnnsif in the two suits. He 
finds, in the first place, that the interest 
of Ishan was not a transferable interest 
and that, therefore, the plaintiff acquir- 
ed no title to the property, as his inter- 
est was not recognized by the Government 
who was the proprietor of this tenure. 
He further finds that, even if the 
interest of Ishan was transferable, it 
was extinguished by the sale in favour of 
defendant 1 under the Public Demands 
Recovery Act and as that sale still 
stands, the plaintiff has got no title to 
the plaint lands. He, accordingly, al- 
lowed the appeals and dismissed the 
plaintiff’s suits. Against these two de- 
crees of the Subordinate Judge of 24-Par- 
ganas, two second appeals have been 
taken to this Court and two points have 
been taken by Mr. Chatterjee who has 
appeared for the plaintiff-appellant in 
both these appeals. It is argued, in the 
first place, that the Subordinate Judge is 
clearly in error in holding that the in- 
terest of Ishan was not a transferable in- 
terest. 

It is admitted that the interest 
of Ishan is heritable. It is further 
found from the khas mahal jamabandi re- 
gister, which was produced by the 
defendants-respondents as their own 
document in the Court of first instance, 
that the interest of Ishan was a mourasi 
interest and the lower appellate Court 
was clearly in error in holding that the 
interest was not a permanent interest on 
an erroneous view of the meaning of the 
word “mourasi.” It is argued, in the 
second place, that as the tenure was a 
permanent tenure, the moment it is 
shown that the landlord’s fee has been 
paid under S. 12, Ben. Ten. Act and the 
deed registered by the registering officer 
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in favour of the plaintiff, the landlord- 
Government was bound to recognise the 
transfer and was bound to issue the cer' 
titicate under the Public Demands Re- 
covery Act in the plaintiff’s name. The 
certificate not having been admitted in 
his name, his interest could not have 
passed at the sale 'in execution 
of the certificate which was held under 
the Public Demands Recovery Act 
in 1914. I think both these conten- 
tions of the learned advocate are sound 
and must prevail. The learned Sub- 
ordinate Judge is clearly in error in 
holding that the word “mourasi’ does 
not convey a permanent interest. As has 
been pointed out in the Tagore Lectures 
for the year 1895 by Mr. Sarada Charan 
Mitra, (1921 Ed. p. 205) who was one of 
of the Judges of this Court and who is 
regarded as an authority on the land 
laws of Bengal, that mourasi tenures are, 
by the definition itself, “heritable” and 
which are : 

“not held for any “limited time.” The 
learned author at p. 203 further points out 
that it has now been settled that the words 
with your sons and grandsons in succession 
(Bengali) ” 

i. e., 

“from generation to goheration or genera- 
tions born of your womb successively tfnjoy 
the same” 

and words of similar import convey a 
permanent and transferable right. They 
convey an absolute right subject to pay- 
ment of rent. If there are no words 
fixing the rent in perpetuity, the tenure 
becomes mourasi, but not mokarrari. 
There can be no doubt that the word 
mourasi,” which implies, according to 
its literal meaning, “a succession from 
generation to generation” in the interest 
held by the mourasidar, conveys the 
idea of permanency, as it can be predi- 
cated of such a tenure that it is held for 
an indefinite time. This tenure, there- 
fore, comes clearly within the definition 
of * permanent tenure” as stated in S. 3, 
Cl. (8), Ben. Ten. Act. The Subordinate 
Judge was evidently misled by the deci- 
sion in the case of Katyayani Debi y. 
Udoy Kumar Das (l) in which their 
Lordships of the Judicial Committee said 
that a mourasi and mokarrari interest 
implies “permanent and transferable and 
at a fixed rent.” Fropn that it does not 
follow that mourasi in terest is not a per- 

(1) A. I. R. 1925 P. O. 97=a52 Oal. 417=52 
I. A. 160 (P. 0.). 


manent interest without fixity of rental. 
It appears also iu this case that there 
have been at least seven transactions of 
the property by way of sale and mortgage, 
etc. It appears also from the landlord's 
books, the jamabandi registers, that the 
name of the transferee is mentioned and 
that the transferee has been recognized 
by the Government. It is also said that 
there has boon no alteration of rent. In 
my opinion, the use of the expression 

‘mourasi” is sufficient to constitute the 
tenure a permanent tenure. In addition 
to that there are other circumstances, to 
which I have just referred, which place 
it beyond doubt that the tenure was one 
which was of a permanent character. The 
first ground taken appears to be well 
founded and must be given effect to. 

With regard to the second groundl 
taken, it appears to me that the sale un- 
der the Public Demands Recovery Act in 
favour of defendant 1 was a nullity, for 
it was a sale in pursuance of a certificate^ 
in which the plaintiff was not named,! 
although the plaintiff bEid given tha 
necessary notice of the transfer in his 
favour under S. 12, Ben. Ten. Act, and 
his transfer was complete as soon aa 
the document was registered. As has! 
been pointed out by the Judicial Com- 
mittee of the Privy Connoil in the 
case of Surapati Roy v. Ram Narayan 
MuJcerji (2). 

“a transfer of a permanent tenara by a re- 
gistered document was held to be oomplete an- 
der S. 12, Ben. Ten. Act, as soon as tha dooa- 
meet was ragistarad, and tha same view was 
expressed in the oasa of Kemendra Nath 
Mukerji v. Kumar Nath Boy (8), already re- 
ferred to. Their Uordships consider that tha 
present controversy is covered by tha latter 
decision.*' 

It was incumbent on the Government 
to have issued the certificate in the name 
of the present plaintiff, if they wanted to 
make the sale effective as against her or 
as against the tenure. The decree could 
not be regarded as a decree for arrears *ot 
rent within the meaning of S. 20, Cl. (3) 
of the Public Demands Recovery Act, for 
the real tenant was not made a party to 
the certificate. Consequently, what pas- 
sed by the sale was only the right, title 
and interest of the judgment-debtor if 
anything ‘passed at all. There is 
good authority for saying that if 
the real person liable under the oerti- 

(2) A. I. B. 1923 P. O. 83=50 Cal. 680=60 
I. A. 155 (P. C.). 

(3) [19081 12 C. W. N. 478. 
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fioate is not made a party, the sale 
is aa absolute nullity. Reference 
may be made in this connexion to 
the case of Lalit Mohan Sen 'v. Mano~ 
ranjan Qhosh (4). As was pointed out 
by their liordships of the Judicial Com- 
mittee in the case of Khiarajmal v. 
Daim (5), the Court had no jurisdiction 
to sell the property of persons who were 
not parties to the proceedings pursuant 
to which the sale appears to have taken 
place. The sale, therefore, did not affect 
the interest of the plaintiff in any way. 
The result is that these appeals are al- 
lowed, the decrees of the Subordinate 
Judge in both the cases sot aside and 
those of the Munsif restored with costs 
throughout. 

S.N./r g. Decrees set aside. 

(4) A. I. R. 1923 Oal. IS. 

(5) [1905] 32 Oal. 296=32 I. A. 23=9 0. W. 

N. 201=8 Sar. 734 (P. 0.). 

A. I. R, 1929 Calcutta 457 

Suhrawardy and Mukerji, JJ. 

Sidh Nath Awasthi — Accused — Peti- 
tioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 1054 of 1928, Deci- 
ded on 11th February 1929, against order 
of Addl. Chief Presidency Magistrate. 

(a) Criminal. P. C., Ss. 432 and 442 — Sup- 
erior Magistrates can interfere only under 
Chap. 32 or by withdrawal. 

Where a Magistrate has oaoa become pro- 
perly seised of a case by transfer or otherwise 
he is seised of the whole matter and a superior 
Magistrate cannot take action except under 
Ohap. 32 or by withdrawal of the oase to his 
own Oourt : 30 Cal. 449 and 4 0. W. N. 242, 
Ref. [P 458 0 1] 

(b) Criminal P.C., S. 403 — Breach of trust 
'^Misappropriation— A person shall not be in 
jeopardy in respect of breach of trust more 
than once. 

If a poison oommits breach of trust of or 
misappropriates difierent sums of money he 
oommits so many oSenoes. But it is not 
desirable that he should be tried as many 
times when he could hare been tried for all 
of thorn at one trial : 2 A. L. J. 673; Cr. Rev, 
No. 934 of 1919, Rel. on; A. I. R. 1923 Oal. 179, 
Ref. [P 459 O 1] 

Probodh Chandra Ohatterjee — for Peti- 
tioner. 

Satindra Nath Mukharji — for the 
Crown. 

Mukerji, J. — On a ohalan aubmitted 
by the police in which it was stated that 
the petitioner had, as a durwan in the 
employ of Messrs. Sew Narain Golap 


Roy, committed criminal breach of trust 
in respect of a gross sum of Rs. 3,651-5-3, 
the Additional Chief Presidency Magis- 
trate of Calcutta issued warrant against 
the petitioner on 19th July 1927. On 
12th September 1927, the case was trans- 
ferred by the Additional Chief Presidency 
Magistrate to the 4th Court, that is to 
say, to the Court of Mr. H. K. De, Presi- 
dency Magistrate, That lexrned Magistrate 
thereafter proceeded to try a co-accused 
of the petitioner who had also been sent 
up tor trial on the same police chalan 
and discharged him under S. 253, Cri- 
minal P. C. On 15th November 1927, 
the trial of the petitioner commenced 
before Mr. H. K. De, the offence speci- 
fied in the summary form prescribed by 
S. 370, Criminal P. C., being ; 

‘ Criminal broach of trust as a sorvanfc in 
respect of Rs. 3,651*5-3 realizod on purjas 
entrusted to him by Ganpat Roy Ghowdhury 
(the Manager of Messrs, Sew Narain Golap 
Roy], S. 403, I. P. C.’* 

Charges in respect of 3 items viz.; 
Rs. 257.8-3 Rs. 1,855-0-3 and Rs. 178-11-3 
were framed against the petitioner as 
being the items in respect of which cri- 
minal breach of trust was committed by 
the petitioner on 6th June 1927, and the 
petitioner was convicted on these charges 
and was sentenced to undergo rigorous 
imprisonment for 3 months. The trial 
thus concluded before Mr. H. K. De, on 
8th February 1928. 

On 14th April 1928, another ohalan 
v^as submitted by the police to the Addi- 
tioual Chief Presidency Magistrate stat- 
ing that the petitioner had committed 
criminal breach of trust of three sums of 
money, viz., 700, 100 and 100 on 6fch 
June 1927, 25th May 1927 and 24th May 
1927, respectively, the other particulars 
being the same as in the previous chalan. 
It was stated in the chalan that the 
petitioner was undergoing the sentence 
passed on him by Mr. H. K. De. The 
Additional Chief Presidency Magistrate 
issued order for the petitioner being 
brought up for trial. The petitioner put 
in a petition objecting to the trial on the 
ground that these three items were in- 
cluded in the gross sum of Rs. 3,651-5-3 
and maintained that he had already been 
tried for the whole offence that he had 
committed, and sounder S. 403, Criminal 
P. C., could not be tried again. The 
Additional Chief Presidency Magistrate 
disallowed the objection, proceeded with 
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the trial and ultimately convicted the 
petitioner in respect of the said three 
items and sentenced him to undergo 
rigorous imprisonment for 3 months. 

The petitioner then moved this Court 
and obtained this rule. The grounds of 
the rule are that S. 403, Criminal P. C., 
was a bar to the second trial of the peti- 
tioner, or, at any rate, on the principle 
underlying that section, no such second 
trial should have been held. It should 
be noted here that it is not disputed on 
behalf of the Crown that the three items 
in respect of which the second trial was 
held are included in the gross sum of 
Rs. 3,651-5-3 though they are nob covered 
by any of the three items which formed 
the subject-matter of the charges framed 
in the first trial. 

At the outset I may observe that I do 
not understand bow the police could have 
submitted a second chalan when on the 
first one, which included all the items of 
the second chalan in the gross sum that 
was mentioned therein, cognizance of the 
entire offence had already been taken by 
the Magistrate. It is true that they 
might have moved the Magistrate for a 
second or a further trial in respect of 
some offence or offences which had not 
yet been tried ; but such application 
would lie to Mr. H. K. De to whom the 
whole case, on the first chalan had been 
made over, and not to the Additional 
Chief Presidency Magistrate. It is well 
settled that in circumstances such as 
these it was Mr. H. K. De alone so 
so long as the case had not been re- 
transferred from his file, who was 
competent to deal with any such ap- 
plication. Where a Magistrate has once 
become properly seised of a case by 
transfer or otherwise he is seised of the 
whole matter and a superior Magistrate 
cannot take action except under Chap. 32 
or by withdrawal of the case to his 
ICourt : Badhahdllav v. Benode (1), Moul 
Bingh v. Mahabir (2), Golahdy v. Em- 
peror (3) Ajab Lai v. Emperor W. 
Were this a ground on which the rule 
had been issued I should have felt no 
difficulty in making it absolute and 
quashing the conviction of the petitioner 
on this ground alone. To turn now to 
the grounds of this rnle. 


( 1 ) 

(2) 

(3) 

(4) 


[1903] 

1900] 

1900 

1905 


30 Cal. 449. 

4 C. W. N. 242. 

27 Cal. 979=4 C. W. N. 827. 
82 Cal. 783=9 0. W. N. 810. 


Now, there is a divergence of judicial 
opinion on the question whether after a 
trial in respect of a gross sum in res" 
pect of which breach of trust was al- 
leged to have been committed between 
two specified dates, a second trial in 
respect of .an offence alleged to have- 
been committed on an intermediate date 
bub not included in the gross sum is 
permissible. In Appadurai Ayyar^ In 
re (5) the Madras High Court held that 
under such circumstances the charge in 
the first trial should be taken to have 
included all the items covered by the 
period and the same view was taken by 
Suhrawardy, J. in Nagendra Nath Bose 
V. Emperor (6). A contrary vie w was 
taken by the Bombay High Court in the 
case of Emperor v. Kashi Nath Bagaji 
(7). This contrary view also has been 
taken by Newbould and Greaves, JJ.i 
in the aforesaid case of Nagendra Nath 
Bose V. Emperor (G) in which, however, 
Newbould, J., pointed out that it^ would 
make a considerable difference if it were 
shown that the defalcation which formed 
the subject of the charge in the second 
trial was within the knowledge of th® 
prosecution and so could or might have 
been included in the charge in the tirst 
trial. These cases have but a remote 
bearing on the present case in which i 
is not the fact that the former trial was 
for a gross sum and so I am not calle^^ 
upon to express my own view on this 

matter. 

The present case is one in which the 
prosecution knew perfectly well what 
was the gross sum m respect of which 
the petitioner had committed criminal 
breach of trust. It was a sum of 
Bs. 3 , 651 - 5 - 3 . They could have, if they 
liked! proceeded against the petitioner 
in respect of this gross amount under 
S. 222 (2). Criminal P. C. Instead of 
doing so they elected to proceed on three 
items and got the petitioner convicted. 

Then they picked up three other items 
and got the accused tried a second tim®- 
Though S. 403, Criminal P. C., may uot 
strictly apply in its terms to a case Hk^ 
the present, still there is abaadao^ 
authority for the view that a aecoul 
trial in circumstances such as tbes®" 


(5l [1916] 17 Cr. L. J. 30=«32 I. 0. lo3. 

(6) A. I. R. 1923 C»I. 654=50 Cal. 632. 

(7) [1910] 12 Bom. L. B. 226=5 I. C. 970=^ 
11 Cr. L. J. 337. 
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ought not to have been allowed to be 
held. Where six doouments were al- 
leged to be fabricated at one and the 
same time and at first the accused was 
tried for fabricating three of the docu- 
ments and acquitted, a second trial for 
fabricating the other three documents, 
though not barred, was set aside, it be- 
ing held that it was not desirable that 
the second trial should take place as the 
fabricating of all the documents was 
treated in the first trial as one offence : 
E-mperor v. Inamullah (8). The princi- 
ple underlying S. 403 have been often 
extended to cases not falling strictly 
within the letter of that section : e. g. 
Emperor v. Jkahbar Mull (9), Emperor 
V Bishun Das (10), Jaliram v. Eaj 
Kumar ^(11)- Again in Surja Kanta 
Bhattacharjee v. Emperor (12) this 
Court quashed a trial under the fol- 
lowing circumstances. S was con- 
victed by Court of Sessions on a 
charge under Ss. 408 and 477-A, I. P. 
C., in respect of an item of Rs. 2 
when he could have been but was not 
tried on a similar charge for a further 
sum of Rs. 7 at the same trial. This 
Court, on appeal, set aside his convic- 
tion and directed that he should not be 
retried, meaning, on the charge in res- 
pect of Rs. 2. Thereafter the prosecu- 
tion wanted to proceed against S in res- 
pect of the other sum of R. 7. This 
Court stopped that trial. 

I am of opinion that if the petitioner 
had moved this Court for stopping his 
second trial he would have found no 
difficulty in getting an order in his 
favour. But after the trial is over it is 
not possible to hold on this ground alone 
that the conviction is illegal. The fact 
however, remains that he did move the 
Magistrate for the purpose but failed. 

I shall therefore, make the rule abso- 
lute to this extent that it will bo ordered 
that the conviction will be upheld but 
the sentence should be reduced to the 
minimum that I can think of, namely, 
a day’s rigorous imprisonment which he 
must have already served out. 

Suhrawardy, J. — I entirely agree. 
As the law st ands, it is difficult to hold 

(3) [1905] 2 A. L. J. 67S=:(1905) A. W. N. 
238. 

(9) A. I. R. 1933 Cal. 179^9 Cal. 924. 

(10) [1903] 7 C. W. N. 493. 

(11) [1901] 6 0. W. N. 72. 

(12) Criminal Reyn. No. 934 of 1919, Decided 
on 28th November 1919. 
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the conviction is illegal. If a person 
commits breach of trust of or misappro- 
priates different sums of money he com- 
mits so many offences. But it is not 
desirable that he should be tried as 
many times when he could havo been 
tried for all of them at one trial. As 
for the sentence which my learned bro- 
ther purposes to pass, it is usual in 
meting out sentence at the first trial to 
take into consideration the gross amount 
misappropriated. 

p.R./r.K. Sentence reduced, 
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B. B. Ghose and Bose, JJ. 

Abdul Bari Dewan and others — Ap- 
pellants. 

V. 

Hrishikesh Mittra and others — Res- 
pondents. 

Appeal No. 104 of 1926, Decided on 
31st July 1928, against original decree 
of Addl. Sub-Judge, Howrah, D/- 5th 
Mai:ch 1926. 

(a) , Evidence Act, S. 104— Suit for esta- 
blishing title and ejectment — Plaintiff claim- 
ing land in dispute under sale-deed— Defen- 
dants contesting the claim as holders of 
lakheraj property — Plaintiff has to prove 
that the land is within the geographical 
limits of the patni village — Burden of 
proving that the land is dedicated to a 
foundation as Niskar Pirattar then shifts on 
the defendants. 

A dispute arose regarding lands which were 
claimed to be included in a pattah in favour 
of the plaintiffs granted under a sale-deed. 
The vendors were the daughter’s sons of the 
original lessee. Being the expectant rever- 
sioners after the death of the widow of the 
original lessee a confirmatory lease was ob- 
tained in their favour. A mela used to be 
held at stated time in the year and the pro- 
fits realised by the original lessee and after 
him the vendors of the plaintiffs. It was con- 
tested that the parcel of land was dedicated 
as Niskar Pirattar, and the income from the 
mela was utilized for the expenses of tbo 
foundation. 

Held : that the most important question In 
such a case was whether the land in question 
was within the geographical limits of the vil- 
lage belonging to the zamindari of which 
patni was granted to the patnidars, the ori- 
ginal lessors. If the lands were really within 
the ambit of the village then the harden of 
proving that the lands are Niskar Pirattar 
must rest on the defendants : A. I. R. 1922 
P. C. 272, FoV. [P 460 0 2] 

(b) Adverse possession Acquisition of 
title — Evidence. 

Mere bolding of a mela and realisation of 
profits therefrom, even assuming that tbd 
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mola was held at the inatance of fakirs who 
looked after a foundation does not prove their 
title to the land on which mala was hold. 

[P 462 C 1] 

(c) Civil P, C., O. 16, R. 1— Summon* to 
produce a document — Judge has no power to 
refuse to issue a summons at any stage. 

The function of a civil Court is akin to that 
of a post office and it has no power to refuse 
to issue a summons at any stage. The only 
thing that the Court can do is not to adjourn 
a case for the production of a witness who is 
sought to be summoned at a late stage. In 
such a case the parties get the summons 
issued at their own risk, [P 461 0 1] 

(d) Civil P. C., S. 99— Refusal of sum- 
mon* under O. 16, R. 1 — Party producing 
copy of document sought to be produced in 
Court but neither proving that it was ori- 
ginal nor that it was true copy — There was 
no miscarriage of justice due to refusal. 

Where a summons to a party to produce a 
document (ohitta) was refused by the Court 
whereupon the party produced an alleged copy 
of the document sought to be produced but 
failed to prove that it was original or true 
copy compared with original. 

Held : that there was no miscarriage of jus- 
tice by such refusal. CP ^61 0 2] 

(e) Evidence Act, S. 61 — Use of document 
to settle disputes does not make it true copy. 

That the man producing a document used 
the same to settle disputes between the. vil- 
lagers, and before him -the document was in 
the possession of his father, does not make 
the document a true copy of the original 
(ohitta). [P ^61 O 2] 

Sarat Chandra Hoyt Uasim Aliy Bahu 
Anil Ch. Boy Chaudhury and Norendra 
Z7ath Chaudhury — for Appellants. 

Brojo Lai Chakraverty^ Panchanon 
iOhosal a.nd U rukram Das Chakravetty 
— for Respondents. 

B. B. Ghose, J. — This is an appeal by 
the defendants against the judgment and 
decree , of the Subordinate Judge of 
Hooghly at Howrah by which ho decreed 
•the plaintiff’s suit with regard to a plot 
of land situated within the putni^mehal 
named Pir Seranga. The plaintiff s case 
shortly stated is that the land appertains 
to the tenancy of one Moti Lai Ghose who 
was the Naib of the previous putnidar of 
lot Seranga, and after hia death a con- 
firmatory lease was taken in favour ^ of 
his daughter’s sons during their minority 
by their father. These daughter’s sons 
were expectant reversioners of Moti Lai’s 
■estate after the death of his widow. The 
daughter’s sons Moti Lai, who may be 
described as the Sircars, were in posses- 
sion of the land in question from whom 
the present plaintiff purchased the pro- 
perty by a deed dated 14th February 
1920. When the plaintiff wanted to take 


possession of this property there was a 
dispute raised by the defendants who 
claimed tc be in possession of the pro- 
perty. That dispute led to a proceeding 
under S. 145, Criminal P. 0., and the 
Magistrate found possession with the de- 
fendants and he made an order that they 
should be retained in possession until 
the plaintiff established his right to pos- 
session in the civil Court. The suit out 
of which the present appeal arises was 
for the purpose of establishing the plain- 
tiff’s title and for ejecting the defen- 
dants. The order of the Magistrate was 
dated 19th July 1921. 

The defendants in their written state- 
ment denied the title of the plaintiff. 
They contested almost every statement 
of fact recited in the plaint. Their case 
was that the land in dispute along with 
other lands was dedicated as Niskar 
Pirattar as there was a very ancient 
foundation known as Hazrat Sultan Pir 
Saheb. This religious foundation was 
held in great sanctity by all classes of 
people in the locality, Hindus and 
Mabomedans, and a mela used to be h®ld 
on the disputed land once a year which 
was frequented by every class of people 
and shops used to be held and the income 
taken for the purpose of the expenses of 
the foundation. The existence of 
mela was admitted by both parties. The 
plaintiff’s ease was that the mela was 
founded by Moti Lai who used to realise 
the rents from the shopkeepers and after 
Moti Lai’s death his son-in-law Chakku 
used to supervise the mela and realise 
the rents and after him the plaintiff e 
vendors. The defendants denied in their 
written statement that Moti Lai* or 
Chhaku had any connexion with the 
mela. The ‘most Important question in 
such a case as this must be, in my opiu' 
ion, whether the land is within the geo- 
graphical limits of the village belonging 
to the zemindari of which a pntni was 
granted to the putnidars, the original 
lessors, who were alleged to have granted 
a lease to Moti Lai. If the lands are 
really within the ambit of the villa|® 
then the burden of proving that the lands 
are Niskar Pirattar lands must rest en- 
tirely upon the defendants. The latest 
authority for this proposition is the 
oi 3 agdeoNarainSingh'7. BaldeoSinghyll 

(1) A. I. R. 1999 P. 0. 979=9 Pat. 

I. A. 399 (P.O.). 
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The learned advocate for the appel- 
lants pressed two points strongly for our 
consideration in support of the appeal. 
He stated first that the Subordinate 
Judge had not found the title of the 
putnidars to the lands, that is to say, 
whether the lands were within the geo- 
graphical limits of the putni mehal, and 
secondly, it was urged that it had not 
been proved that the disputed lands were 
included within the pattah in favour of 
the Sircars upon which the plaintiff 
based his claim. In opening the case on 
behalf of the appellants the learned advo- 
cate laid great stress upon a fact which 
he argued was an error of procedure on 
the part of the Subordinate Judge. 

It was stated that the defendants called 
for a chitta in which the measurements 
of the different plots of land held by the 
tenants within the mouja Pir Soranga 
were recorded. They called for that 
chitta from the putnidar who is defen* 
dant 6 in the suit, but in the notice 
that was issued there was a mistake and 
instead of the actual date of the chitta 
1256 B. S. the date given was 1276 B. S. 
That chitta was not produced by the 
zamindar. Thereupon in order to enable 
the defendants to produce a copy of the 
chitta the contesting defendants filed an 
application on 22nd February 1926 for 
issuing summons on the landlord to pro* 
duce the chitta of 1256. The Subordi- 
nate Judge after recording his reasons in 
O. 61 rejected the prayer. It is contended 
and reasonably contended that the Sub- 
ordinate Judge was not right in rejecting 
the prayer for issuing the summons. It 
is well-known that the function of the 
civil Court in issuing summons is akin to 
that of a post office, and has no power to 
refuse issue of summons. The only thing 
that the Judge can do is not to adjourn a 
case for the purpose of the production of 
the witness who is sought to be sum- 
moned at a late stage of the case. In all 
such oases the parties get summons issued 
lat their own risk. They have to pay the 
costs. The Judge may fix a date for the 
witness to come to the Court according 
to the prayer of the party who asked for 
the summons. The case may be dis- 
posed of before that date. This is clearly 
a matter in the hands of the Judge, but 
in my opinion the Judge of a civil Court 
has no power to refuse to issue summons 
at any stage of the case. However, the 
point is whether there has been any 


miscarriage* of justice on account of the 
refusal of the Subordinate Judge to issue! 
summons on the putnidar for the produc- 
tion of that chitta. If the landlord did 
not produce the chitta the defendants 
might have produced a copy of the chitta; 
in order to establish their case, and as aj 
matter of fact they did produce a paper'i 
which the witness who produced it pro*’ 
fessed to be a copy of the chitta. But, 
during the course of his examination he' 
could not say that it was a true copy ofj 
the chitta, which was compared with the^ 
original, and therefore the learned JudgCj 
did not accept it in evidence. It was fur-, 
ther contended during the course of 
the argument that the document that 
was sought to be produced was not a copy 
but it was an original document. That 
was, however, not what the witness who 
produced the document said, nor was the 
proper custody of this document proved 
because the man who produced the docu-, 
ment simply said that his father was a 
Morol and the document was with him and 
after his father it came into his possession. 
It used to be produced by him to settle 
any dispute between the villagers. That, 
however, does not make it a true copy of! 
the original chitta and in my opinion thej 
learned Judge rightly rejected that docu-; 
meat. That chitta it is contended if 
accepted in evidence would have proved 
that in the chitta the land in dispute was 
mentioned as the mela land of Pir Saheb. 

Now coming back to the two questions 
which I have set forth above as argued 
on behalf of the appellants, it appears 
that the defendants’ witness admitted 
that this land was within the geographi- 
cal limits of the zemindari as well 
as within the putni. This was stated 
by Khorshed Sardar, defendants’ wit- 
ness 1 and who appears to be a princi- 
pal person on the side of the defendants. 
Ho says that the land in suit is towards 
the south-west of village Seranga, the 
proprietor is the Burdwan Maharaja and 
Tulsi Babu is the putnidar whose ances- 
tors dedicated these moujas to Gopalji. 
That being so no further evidence was. 
necessary to establish that the lands are 
within the putni moujah. Further more 
the thak map of the moujah has been 
produced in this case and the boundary 
of the moujah runs along the river which 
is also the southern boundary of the land 
in dispute. This fact being established 
the entire burden of proof that this ia 
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Lakheraj Pirattar land shifts on the de- 
fendants, and on their side there is no 
evidence whatsoever except the holding 
of the mela once a year and the allegation 
that it is called Pir Saheb’s land. As I 
have already stated there is a conflict of 
testimony as regards the realization of 
the profits of the mela. The Subordinate 
Judge has accepted the evidence that the 
profits of the mela were realized by 
Motilal and his successors after him and 
1 do not see any reason to disagree from 
jhis view of the evidence. But in any 
jcase the mere holding of a mela for a few 
idays in the year from what is known as 
I Makar Sankranti day, even assuming that 
the mela was held at the instance of the 
Fakirs who looked after the foundation 
of the Pir Saheb, would not prove their 
title. They might have a right to hold 
the mela at the stated time if they had 
actually held the mela. O.n the other 
hand it is a fact that no Hoad Cess 
Return was filed by the defendants with 
regard to this land, no cesses paid and 
there is nothing to show except the bare 
statement of defendants’ witnesses that 
this land is the lakheraj land of the Pir 
Saheb. Under these circumstances it is 
unnecessary to go again over the grounds 
of the judgment of the Subordinate Judge 
on this question and I agree with his 
•conclusion that the property belongs to 
the putnidar and he was entitled to grant 
•a lease of it and that it was not the 
lakheraj property of the Pir Saheb. 

With regard to the second question, 
whether the disputed lands were included 
in the plaintiff’s pattah or not, it has 
been found by the Subordinate Judge that 
the pattah mentioned the lands in suit as 
the mela lands and the Subordinate 
Judge held that for over 50 years the 
mela land has been in the possession of 
Motilal and thereafter of his son-in-law 
-on behalf of Moti Dal’s heirs. That is 
one matter of identVfioation. Another 
piece of evidence which the Subordinate 
Judge has not noticed but which has been 
pointed out to us by the learned advocate 
for the plaintiff-respondent, is, that one 
of the witnesses for the defendants 
Sukhamay Bakshi took lease of the lands 
by two kabuliats from the landlord 
Exs. 11 and 18, one in 1916 and the other 
in 1920. These lands were situated on 
two sides of the disputed land to the east 
«nd to the west, and giving the boun« 
'daries of these two plots, the land in dis- 
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pute has been described as the laud of the 
Sircars. That is also a link oonnecting 
the Sircars’ pattah with the land in dis- 
pute. The points which have been argued 
before us are therefore of no substance 
and this appesil must therefore stand dis- 
missed with costs. 

Bose, J. — I agree. 

m.n./r.k. Appeal dismissed^ 
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Mukerti and Bose, JJ. 

Nazar All — Defendant— Appellant. 

V. 

Indra Kumar SiUar and others^ 
Plaintiffs — Respondents. * 

Appeal No. 406 of 1926, Decided on 
26th Juno 1928, against appellate decree 
of Sub-Judge, Chittagong, D/- lObh Sep- 
tember 1925. 

Bengal Tenancy Act, Ss. 49 (b) and 85-^ 
Suit for ejectment— Solenama in previous iuit 
enhancing rent allowing defendants to con- 
tinue generation after generation— Solenama 
created new lease and so was compulsorily 
registrable but registration was barred 
under S. 85 — Embodying the lease in decree 
does not make difference in application of 
Registration Act, S. 17 (1) (d). 

The plaintiffs who waro raiyats sued tba 
dafaudaata uadar-raiyats, in aiaobmant on 
sarvioa of a notioa to quit -under S. 49. The 
defendant plaadad that the plaintiffs were not 
entitlad to evict him relying upon a decree 
passed on the basis of a solenama in a pre- 
vious suit for rent whioh the plaintiffs had 
instituted against him. By the solenama, tba 
plaintiffs in consideration of an enhanoamant 
of rent, consented to allow him to hold this 
land permanently. 

Held : that as it was not a term of the 
solenama that the defendant had the right to 
hold from generation to generation or that 
any snob existing right was being admitted 
by it, it was impossible to escape from the 
conclusion that the solenama created a new 
lease in respect of land whioh the defendant 
held from before. It would not be operative 
as a lease unless it was registered under 
S. 17, sub-S. (1), 01. (d). Registration Act, but 
S. S5, Cl. (2), Ben. Ten. Act, bars its registra- 
tion. The fact that this lease was embodied 
in a decree did not make it any the more 
operative as a lease becanse S. 17, sub-S. (3h 
Cl. (6) excepts documents falling within Cls. 

(b) and (o) and not Cl. (d) of sub-S. (1) • 

A. I. R. 1927 Col. 913 and A. I. R. 1921 Co?. 

451 (F. B.), Rel. ; A, I. R. 1926 Col. 666. 
Ref, CP 463 C 2] 

Chandrasekhar Sen — for Appellant. 

Charuohandra Sen — for Respondents. 

Judgment. — The plaintiffs alleging 
that they are raiyats and that the defen* 
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dant holds uader thorn as an under-raiyat 
sued the latter in ejeotment on service 
of a notice to quit under S. 49, Ben. Ten. 
Act. The defendant denied the service 
of the notice and pleaded that the plain- 
tiffs are not entitled to evict him. He 
rested his case upon a decree passed on 
the basis of a solenama in a previous 
suit for rent which the plaintiffs had in- 
stituted against him. By the solenama, 
the plaintiffs in consideration of an en- 
hancement of rent, — his case being that 
the rent previously payable was Rs 17 
and it was enhanced to Rs. 25 and odd,— 
consented to allow him to hold this land 
permanently. The trial Court dismissed 
the suit, holding that service of the 
notice was not proved and that the plain- 
tiffs are not entitled to ignore the sole- 
nama. The Subordinate Judge on appeal 
has reversed that decision and decreed 
the suit. The defendant has appealed to 
this Court. The Subordinate Judge has 
found for the plaintiffs on the question 
of service of the notice. This finding 
sets that matter at rest. 

As regards the solenama and the decree, 
the Subordinate Judge has observed that a 
compromise decree is none the less a con- 
tract, and treating it as such he has held 
in substance that as in the solenama it 
was stated that the plaintiffs had raiyati 
right and the defendant dar-raiyati right, 
the lease that was created by the sole- 
nama came within the purview of tho 
first of the three propositions laid down 
in the Pull Bench decision of this Court 
in the case of Chandra Kanta Nath v. 
Amjad Alt Haji (1). 

It is contended on behalf of the appel- 
lant that the view taken by the Subordi- 
nate Judge was errroneous and he relies 
for this contention upon two decisions of 
this Court, one in the case of Jagadish 
Chandra Mukerji v. Rasik Nondal (2), 
and the other an unreported case, viz., 
the decision in S. A. No. 606 of 1924, 
dated 21s^ April 1926. The respondents, 
on the other hand, rely on the case of 
Rajani Kanta Banerjee v. Raj Kuviari 
Dasi (3). 

The decree in the rent suit recites that 
the suit is decreed between the parties in 
accordance with the terms of the sole- 
nama. The material terms of the sole- 
nama were as follows : That the posses- 

1) A. I. R. 192r6al. 451=43 Cal. 783 (F. B.). 

2) A. I. R. 1926 Oal. 666. 

3) A. I. R. 1927 Oal. 918. 
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sion of the defendant in the lands would 
continue as before on the defendant pay- 
ing a rent inclusive of cess, etc., of Rs. 25 
and odd ; that on the defendant giving 
the plaintiffs a goat at the time of the 
Saradiya Puja a deduction of 2-8 
would be allowed from the rent ; that 
the defendant would hold as under-raiyat 
under the raiyati of the plaintiffs ; that 
the defendant would continue to hold the 
land from generation to generation on 
payment of such rent ; that, in case of 
default damages would have to be paid at 
four annas per rupee ; that no payment 
would be valid except on dakhilas, etc., 
etc. The defendant’s case is that the 
rent that he used to pay before was 
Rs. 17 and a new rent was fixed by the 
solenama. It is not a term of the sole- 
nama that the defendant had the right tc 
hold from generation to generation from 
before or that any such existing right 
was being admitted by it. It is, there- 
fore, impossible to escape from the con- 
clusion that the solenama created a new 
lease in respect of land which the defen- 
dant held from before. It would not be 
operative as a lease unless it was regis- 
tered under S. 17, sub-S. (1), 01. (d), 
Registration Act, but S. 85, 01. (2), Ben 
Ten. Act bars its registration. The fact 
that this lease was embodied in a decree 
did not make it any the more operative 
as a lease because S. 17, sub-S. (2), Cl.i 
(6) excepts documents falling within Ols.l 
(b) and (o) and not 01. (d) of sub-S. (l) ofj 
S. 17 : see Rajani Kanta Banerjee v.j 
Raj Kumari Dasi (3). The case also^ 
comes directly within the first of the 
propositions laid down by the Full Bench 
in the case of Chandra Kanta Nath v. 
Amjad AH Haji (1), and there is no 
estoppel. 

The two oases relied upon by the ap- 
pellant appear to have overlooked the 
distinction that there is between a docu- 
ment coming under Oi. (d) and one com- 
ing under 01. (b) or 01. (c), sub-S. (1), 
S. 17, when incorporated in a decree. 
The decree did not declare any rights, 
but merely . superadded to the contract 
between the parties the command of a 
Judge, and it did not take the rights of 
the parties any further than the contract 
itself. In the said two cases something 
has been said as to the solenama having 
been used for proving an admission. In 
the solenama before us there was, as 
already stated, no admission of any exist- 
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ing right, but only a statement of the 
right that was being created by it. 

We are of opinion that the view taken 
by the Subordinate Judge is correct and 
that this appeal, therefore, should be 
dismissed with costs. 

m.n./r.k. Appeal dismissed% 
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Cammiade and S. K. Ghose, JJ. 

Jadabendra Nandan Das Mahapatra 
and others — Defendants — Appellants. 

V. 

Behari Mula and others — Plaintiffs — 
Hespondents. 

Appeal No. 1477 of 1926, Decided on 
24th July 1928, against appellate decree 
of Sub-Judge, Midnapur, D/- 30th Janu- 
ary 1926. 

Fishery— No permanent right to, unless 
grant was express, implied or customary — 
Mere recording of such right in cbitta does 
not prove permanent or lost grant. 

In order that there should be a permanent 
right of dshing it is necessary that there 
should be a grant or that it should be possible 
to hold that a grant was^implied. Mere record* 
ing in the Government chitta that certain per- 
sons have been given settlement of fishing 
rights does not prove .tbat-there was a perma- 
nent grant, nor does it lead to the presump* 
tion of a lost grant. It should be shown that 
it was at least the practice of Government to 
give permanent leases of fishing rights. 

CP 464 O 2] 

Qunada Gharan Sen and Gopendra 
Nath Dass — for Appellants. 

Santosh Kumar Pal for Pramatha 
Nath Bandopdhaya — for Respondents. 

Judgment. — This is an appeal by the 
defendants in a suit relating to fishery 
rights in a portion of a khal. The plain- 
tiffs claim to have fishing rights over a 
certain area, which has been recorded in 
the Record-of-Rights of the year 1898 
as being in the khas possession of 
the defendant, who are the land- 
lords. The khal lies within the khas 
mehal, of which the defendants are 
temporary settlemen t- holders under 
Government. The plaintiffs alleged that 
they bjkd been dispossessed in 1923 by 
certain persons set up by the defendants 
to fish in the khal. The first Court held 
that the plaintiffs had tenant-right in the 
fishery on a portion of the khal claimed 
by them. The second Court has declared 


the right of the plaintiffs to fish in the . 
whole of that part of the khali and it also 
declared that their rights are permanent. 

An objection is taken in appeal to the 
declaration that the plaintiff's right is 
permanent. The learned Judge has given 
no satisfactory reason for coming to the 
finding that the tenancy of the plaintiffs 
is permanent. He states that so far back 
as the year 1833 the predecessor of the 
plaintiffs was recorded in the Govern- 
ment cbitta of the khas mehal as having 
settlement of the fishery to that portion 
of the khal, and that subsequently, in the 
chitta of the year 1869, the son of that 
previous settlement-holder was recorded 
as a fisherman with fishing rights.. Apart 
from that there is nothing that the learn- 
ed Subordinate Judge could fiud to 
support the finding arrived at by him. 
In order that there should be a perma- 
nent right it is necessary that there 
should he a grant or that it should be 
possible to bold that a grant was im- 
plied. Mere recording in the Govern- 
ment cbitta that certain persons have 
been given settlement of fishing rights 
does not prove that there was a perma- 
nent grant, nor does it lead to the pre- 
sumption of a lost grant. The plaintiffs 
should have shown that it was at least 
the practice of 'Government to give per- 
manent leases of fishing rights. In the 
absence of some sort of evidence from 
which one can infer that the settlement 
of the predecessor of the plaintiffs could 
have • been permanent, the inference 
, drawn by the Subordinate Judge from 
the chitta cannot be supported. The ap- 
peal is, therefore, allowed and the decree 
of the Subordinate Judge is modified to 
this extent that the fishery rights of the 
plaintiffs shall be declared not to be per- 
manent . In other respects the decree of 
the lower appellate Court is confirmed. 

In the circumstances of the case we make 
no order as to costs in this appeal. 

M.N./r.K# Decree modified. 
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Rankin, C. J. and Mhkerji, J. 

Shibnath Singh Ray~“Defendanii“* 
Appellant. 

V. 

Saberuddin Ahmed — Plaintiff — Res- 
pondent. 

Appeal No. 158 of 1926. Decided on 
22ad June 1928. against appellate decree 
of Sub-Judge; Nadia. D/- 5th September 
1925. 

❖ (a) Civil P. C.. O. 21. R. 57— Object of 
—Attachment before judgment does not 
come to end because subsequent application 
for execution proved infructuous — Civil P C 
O. 38, R. 11. 

Order 21, R. 57, was intended to provide a 
remedy for ths grievance or inconvenience 
which is apt to arise, where, after an attach- 
ment in execution, the application for execu- 
tion cannot farther be proceeded with by rea- 
son of the decree-holder’s default. And it is 
no p^rt of the intention of this rule to say 
that an attachment before judgment, which 
existed before any application could be made 
in exeontion, and which prima facie would 
continue to have effect if no application for 
execution had been made, should fall to the 
ground merely because a subsequent applica- 
tion for execution has come to nothino- ir> 
G. W, N, 1907, Foil.; A. I. B. 1924 Mad. 494 
not Foil.; 29 Cal. 773; 33 Cal. 639, Dist: A.I.R. 
1921 Cal. 101, held obiter, [p 466 q 2j 

(b) Civil P. C., O. 38, R. 11— Re-atta’ch- 
ment is not waiver of attachment before 
judgment. 

A re-attachment In execution is not of itself 
a waiver or abandoumant of attachment be- 
fore judgment: 6 Cal. 129, Ref. [P 457 Q 2] 

^ (c) Civil P. c., O. 38, R. 11— Attach- 
ment before judgment does not merge in 
subsequent attachment. 

The attachment before judgment does not 
merge in the subsequent attkchment and be- 
come subject to all the infirmities of the sub- 
sequent attachment. The effect of two attach- 
ments on the same property is that the pro- 
under attachment but a person en- 

absence of aban- 
^ No doctrine of mer- 

nis8. from. |.p Q 2J 

Badhabenode Pal and Bhupendra Ei- 
shore Dasu^-lov Appellant. 

Nasim Ali for Respondent. 

Rankin. C. J.— This is a second ap- 
peal by defendant 1 from the concurrent 
^oisions of the Subordinate Judge of 
Nadia and the Munsif of Rauaghat. The 
plaintiff 8 suit was for a declaration of 
title to certain land, for ejectment of de- 
fendant land for setting aside the pur- 
chase of the suit land by defendant 1 on 
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12th May 1922. in execution of a decroi 
against defendant 2. The plaintiff's claim 
is rested on a prior purchase made by 
him at a private sale on 29th September 
1921. from defendant 2. The question 
between the parties turns upon whether 
or not, on the date of the plaintiff’s pur- 
chase, the property was under attach- 
ment. The material dates are as follows: 

The property was attached before judg- 
ment on 10th August 1919; a decree was 
passed on 10th June 1920; an appeal 
from the decree was dismissed on 9th 
February 1921; the decree-holder applied 
for execution on 14th June 1921; and 
took out a fresh attachment on 24th 
June 1921; this execution proceeding was 
ultimately dismissed for default on 6th 
September 1921; another application for 
execution was made on the 19th of that 
month. 

This was the position at the date of 
the plaintiff’s purchase. After the plain- 
tiff’s purchase, the decree-holder again 
took out a fresh attachment on 3rd De- 
cember 1921, and the property was ulti- 
mately sold to the decree-holder on 12th 
May 1922. Defendant 1 is the heir of 
the decree-holder. 

Now the question is whether the at- 
tachment before judgment made on 10th 
August 1919, was subsisting on 29th Sep- 
tember 1921 notwithstanding that ^tha 
application for execution brought on 14th 
June 1921, bad been dismissed for de- 
fault on 6tli September. The Courts be- 
low have held that the attachment be- 
fore judgment had by that time ceased to 
exist, that there had been a re-attachment 
on 24th June 1921, which, under E. 57, 
O. 21, Civil P. C., came to an end when 
the application for execution was dis- 
missed on 6th September. 

The defendant-appellant relies upon 
the case of Ganesh Chandra Adah v. 
Bamvari Lai Boy (1). It does not ap- 
pear from the report of that case that 
after the attachment before judgment the 
property had been re-attached in execu- 
tion. But it was held that an attach- 
ment before judgment subsists for the 
purpose of a subsequent execution, not- 
withstanding that the first application 
for execution has been dismissed. It was 
said that the provisions of B. 57, O. 21, 
have no application to a case in which 
an order for attachment before judgment 

(1) [1912] 16 C. W. N. 1097=14 I.~C. 345=16 
Ca L» J • 66« 
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has been obtained. On behalf of the res- 
pondeiiis, it is contended, first, that by 
re-attaching in execution, the decree- hold- 
er has waived or abandoned the attach- 
ment before judgment; secondly, that the 
attachment before judgment merges in 
the subsequent attachment; thirdly, that 
on a true construction of R. 57, O. 2L, an 
attachment before judgment comes to an 
end when the application for execution is 
dismissed under that rule, fourthly, that 
in the present case, under the first appli- 
cation for execution a sale of the property 
had been held, though this did not ulti- 
mately proceed to completiou by sale cer- 
tificite and that the effect of that sale 
was to make the attachment before judg- 
ment an attachment in execution: Arund- 
chalam Chetty v. Periaswayni Servai (2). 

On the third of these propositions, it 
is contended that Gayiesh Chandra s case 
• (l), was wrongly decided and that the 
decision of the Full Bench 'of the Madras 
High Court in Meypappa Chettiar v. 
Ghidamharam Chettiar (3), should be 
followed. This is a substantial point 
and we must carefully consider whether 
we ought to dissent from Ganesh Ghand^ 
rta’s case (l) and refer this matter to a 
Full Bench! 

In my opinion the decision in Ganesh 
Chayidras case (1) was right and I agree 
in the result arrived at by the dissenting 
judgments of Schawbe, C. J., and AVallis, 
J., in Meyyappa s case (3), though not in 
all the arguments which were adduced 
by them. R. 57, O. 21, was a new pro- 
vision introduced in 1908. It is evident 
from the language of the rule itself, and 
it is still more evident from the circum- 
stances under which it was passed, that 
it was intended to provide a remedy for 
the grievance or inconvenience which is 
apt to arise, where, after an attachment 
in execution, the application for execu- 
tion cannot further be proceeded with by 
reason of the decree-holder’s default. 
This was, and still is, a very common 
case. This decree-holder makes some in- 
formal arrangement to give the judgment- 
debtor time without obtaining full satis- 
faction of the decree, the application for 
execution is not further prosecuted; it is 
nob withdrawn; neither party attends. 
In these ci rcumstances, the object of the 

f2) A. I. B. 1921 Mad. 163=»14 Mad. 902 

' (F B ) 

(3) A. I. R. 1924 Mad, 494=47 Mad. 433 
(F.B.). 


rule is to say that the Court must make 
either an order for adjournment or an 
order of ^dismissal. The reason why it 
was necessary to require the Court, if it 
did nob adjourn a proceeding to a definiba 
date, to dismiss the application for exe- 
cition formally and definitely can be 
amply illustrated from the decided oases. 

In the absence of a definite order of 
dismissal the files of the Courts became 
eucumbered with a number of applica- 
tions for execution which were water- 
logged and derelict, and a practice arose 
whereby such applications were ordered 
to bo “ struck off.” This was a practice 
not justified by the Code and in oases 
where attachments in execution had al- 
ready been ordered, the question arose 
whether the effect of an order striking 
off ” was that the atbaohmont made upon 
applicatiou for execution was itself abraok 
off or whether it remained nofcwithstand* 
ing such an order. Many other awkward 
and important questions arose out of this 
practice aud the object of R. 57 was to 
ensure that this illogioil and ‘inoonv^ 
nieut practice should be stopped. Appli- 
cations for execution were to be definite- 
ly dismissed if they ware not adjourned 
to a future date. The object of the last 
sentence in R. 57 is to settle the ques- 
tion whether, when the application in 
execution is dismissed, any attachment 
made under that application should fall 
to the ground or should subsist, and the 
legislature has provided that it is to fall 
to the ground. In these circumstances, 
it seems reasonably clear to me that it 
is no part of the intention of this rule to 
say that an attachment before judgment, 
which existed before any application 
could be made in execution, and which 
prima facie would continue to have effect 
if no application for execution had been 
made, should fall to the ground merely 
because a subsequent application for exe- 
cution has come to nothing. 

I quite agree with Courts-Trotter, J.t 
in Meyyappa's case (3), that this is not a 
question of giving a strict construction 
to a penal provision. Still the phrase 
” attached in execution of a decree ” can 
only be extended beyond its proper mean- 
ing by reason of an implication required 
by the object of the rule or else by show- 
ing very clearly that it is required by 
some other rule of a germane character. 
Prima facie the “ mischief ** of the rule 
involves no reference to abtaohments be- 
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iore judgment;, A perusal of tho judg- 
ments in the Madras cise does not dis- 
close to me any ground upon which it 
•could be held that unless upon the dis- 
missal for default of an applicition for 
execution the attachment before judg- 
ment shall come to an end the true in- 
tention of any other rule is interfered 
with. Indeed I do not gather that any 
of the judgments of tho Judges who 
formed the majority in that case 
claims that any other rule necessitates 
this for its own sake. What is argued 
is that they throw light upon the mean- 
ing of R. 57. In this way they attribute 
to R. 57 a meaning which is foreign to 
its purpose. 

Again by R. 11, O. 38, it is provided 
that 

*' it shall not bs aecassacy upon an applica- 
tion for execution to apply for a re-attacbmont 
of the property. ” 

From this it is contended that, upon 
an application for execution being made, 
the attachment before judgment becomes 
an attachment in execution and nothing 
more, so as to be subject to all the in- 
firmities of an attachment in execution. 
Doctrines of merger and other theories 
are ingrafted upon the simple language 
of the Code that it shall not be necessary 
to re-attacb. By reason of this provision 
no execution based upon an attachment 
before judgment can be distinguished in 
validity or character from an execution 
based upon an attachment in execution 
unless indeed some particular enactment 
can be seen to be addressed to this dis- 
tinction. There is, however, nothing in 
R. 11, O. 38, to give colour to the view 
that for the purposes of R. 57, 0. 21 

attached in execution ” is a phrase 
which covers attachment before judg- 
ment. 

Upon the third contention of tho 
plaintilf-responieat, I am, therefore, of 
opinion that the decision of this Court 
■in Oanesh Okandra’s case (1), was cor- 
rect and that there is no necessity to 
send this matter to a Full Bench. 

As regards the other contentions, it 
-seems to me that they have little sub- 
ebance. At one time it was the practice 
to re-atbaoh in execation, although an 
atbaohmont before jadgment was subsist- 
ing. In Bamkrishna, Das Stirrowji v. 
Sur/unnissa Begum (i), this practice 

(4) [1830) 6 Oil. 129 =57 I. A. 157=1 Sar. 151 
(P. 0.). 
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was referred to by the Judicial Com- 
mittee. Tho question is whether a re- 
attachment in execution, notwithstand- 
ing the terms of 0. 33, R. U, is of itself 
a waiver or abandonment of the attach- 
ment before juigmont. I can see no 
ground for saying as a proposition of law 
that a man who does something which 
nob necessary must be taken to abandon 
any right. In this case there is neither 
an express abandonment ncr any reason 
to suppose that abandonment was inten- 
ded. It was indeed manifestly contrary 
to the interest of the decree-holder. 

As regards the contention that the 
attachment before judgment merges in 
the subsequent attachment, and, there- 
fore, becomes subject to all the infirmi- 
ties of the subsequent attachment, I 
respectfully differ from the opinion ex- 
pressed by Ramesam, J. in the Madras 
case (l). The effect of two attachments 
on the same property is merely that the 
property is under attachment, no doubt, 
but a person entitled 'to the benefit of 
either one of the attachments remains, 

in the absence of abandonment, entitled 

to it. No doctrine of merger seems to 
me to be in point. 

As regards the respondent's fourth 
point, I fail to see why, because an in- 
effective Silo was held under the first 
application for execution, it can be con- 
tended that the provisions of R, .57, 
O. 21, become applicable to an afctacli- 
menb before judgment. The provisions 
of R. 11, O. 38, may well operate to pre- 
vent its being said that a sale in execu- 
tion of a decree is without any basis of 
attachment in execution, even although 
the decree-holder has availed himself in 
execution of the attachment before judg- 
ment. This argument appears to me bo 
be subject to the same objection as 
applies to many of the arguments adduced 
in the judgments in Meyyappa's case (3). 
It ignores the scope and purpose of the 
rule which is to be interpreted, namely 
R. 57. O. 21. 

In my opinion this appeal should be 
allowed and judgment entered for defen- 
dant 1 with costs in all Courts against 
the plaintiff. 

Mukerji, J. — I fully concur and desire 
to add a few words as regards the three 
cases of this Court upon which reliance 
has been placed on behalf of the plaintiff- 
respondent to induce us to dissent from 
the view taken in the case of Oanesh 
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Chandra Adak v. Banxvari Lai Baij (1). 
One of those cases in Bhugwan Chunder 
Kritiraina v. Chandra Mala Gupta (5). 
In that case the question that arose was 
whether, under S. 285, Civil P. 0. (Act 
14 of 1882), the Court which attached 
the property under execution before judg- 
ment, ranked with a Court which attached 
it after decree, in the application of that 
section and it was held that it did. The 
only relevancy of this decision is that in 
the section aforesaid the words “ has 
been attached in execution ” occurred, 
which, however, have been altered to is 
under execution ” in the corresponding 
section, namely S. 63 of the present Code, 
for reasons which have no bearing upon 
the present question. The next case is 
Seivdut Boy v. Sree Canto Maity (6), 
which only favours the view that, on an 
application for execution being made, 
attachment effected before judgment be- 
came an attachment in execution for the 
purposes of S 295, Civil P. 0. (Act 14 of 
1882). The two attachments may be 
treated as on the same footing and per- 
sons who are affected by such attachment 
may be in the same position . so long as 
the attachments subsist, but from that it 
hardly follows that all the incidents re- 
lating thereto must necessarily be identi- 
cal. Indeed the Code itself treats them 
as different in several important respects. 
As regards the remarks of Mookerjee, J. 
in the third case, on which reliance has 
been placed, namely, that of Protap 
Chandra Qope v. Sarat Chandra (7). 
they appear to be obiter, as the case 
itself was one in which no question of 
attachment before judgment arose. The 
remarks are in these words : 

" In a Gas9 of attaohment before judgment, 
the general rule applies that a revival of exe- 
oution proceedings does not operate as a 
revival of the attachment so as to prejudice 
the rights of strangers who have, in the inter- 
val, acquired a title to the property 
ringa Koer v. Madhava Nand (8) and 

Mahabharat Dutta v. Surja Eanta De (9). 

The remarks do not necessarily indi- 
cate that an attachment before judgment 
falls with the dismissal of an execution 
petition for default, and the oases on 
which they purport to rely had nothing 


(5) [1902] 29 Cal. 773=1 C. L. J. 97. 

(6) [1906] 33 Cal. 639=10 C. W. N. 634. 

(7) A. I. R. 1921 Cal. 101. 

(8) [1911] 14 C. L. J. 476=12 I. C. 65=16 
' ^ C W N. 382* 

<9) [1918] 3 Pat. li. J. 310=45 I. C. 589= 
(1918) P. H. C. C. 343. 


to do with such an attachment. In thid 
Court, the case of Ganesh Chandra Adah 
V. Banwari Lai Bay (l), does not appear 
to have been disseuted from. I hav& 
carefully read the judgments of the lear- 
ned Judges of other Courts who have 
taken a different view, but I am not con- 
vinced that we should dissent from the 
view that has been uniformly taken by 
this Court for a fairly long time. 

m.n./r.k. Appeal allowed. 
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SUHRAWARDY AND GrAHAM. JJ. 
Ahmed AH Sheik — Petitioner. 


V. 

Sabed Sardar and others — Opposite 
Party. 

Criminal Revn. No. 1142 of 1928, De- 
cided on 8bh March 1929, against order 
of Dist. Magistrate, Paridpur, D/- lltb 
October 1928. 


Criminal P. C., S. 145— Court is not 
confined to police report in starting proceed* 
ings, nor bound to rely on the whole of it. 

Though ic is the imminence of a breach of 
the peace as disclosed in the police report 
which creates jurisdiction under S. 145, It 
cannot be held that the Magistrate is confined 
within the four corners of the report. It ia 
his duty upon all the material before him to 
decide whether proceedings under S. 145 are 
necessary or not. And even if the Magistrate 
relies on the police report for starting proceed* 
ings under S. 145, he need not rely on the 
whole of it. The Magistrate is not bound to 
accept the version given by the police beyond 

what he requires for the support of his order 

under S. 145. If he is satisfied from the police 
report that there is a likelihood of a breach of 
the peace concerning any land, he is entitled 
to draw up proceedings without accepting tho 
truth of the whole of the police report: A.I.R. 
1929 Oal. 311, Distr. 3 P, L. J. 287; 28 All. 406, 

[P 469 C 1-; P 470 C 1, 21 

Narendra Kumar Basu and Manindra 
Nath Majumdar — for Petitioner. 

Nirmal Chandra Chakrabartv — 'for 


Opposite Party. 

Graham, J. — This rule was issued to 
show cause why certain proceedings 
under S. 145. Criminal P. C. should not 
be quashed. The main ground which 
has been urged before us is that inas- 
much as the police report disclosed tbo 
fact that the first party was in possession 
of the land, and that the second party 
were aggressors and were trying to dis- 
turb his possession, the learned Magis- 
trate had no jurisdiction to make an order 
under S* 145, and that the proper course 
for him to adopt was to issue an injunc- 
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tion under S. 144, Criminal P. 0., or to 


bind down the second party under S. 107, 
Oriminal P. 0. We have been referred 
to some decided cases in support of this 
•contention and amongst them to a recent 
decision of our own in W. Stewart 
V. Hubert Hughes (1). The facts of that 
case are distinguishable from the present 
AS the police report itself plainly showed 
that there was and had been for some 
time DO immediate apprehension of a 
breach of the peace but only a possibility 
of such breach at some future date. 

The real question here is whether the 
materials contained in the police report 
were sufficient to justify the order draw- 
ing up the proceedings, and whether 
taken as a whole they gave rise to an 
Apprehension that a breach of the peace 
might occur. On behalf of the petitioner 
stress has been laid upon that portion of 
the report which states that the second 
party did not claim the land, and upon a 
later passage stating that in the opinion 
of the Sub-Inspector the first party was 
in possession and that Sabed Sardar, a 
member of the second party, was the 
engineer of all the golmals, that ho had 
no land in the disputed plot but hoped 
to get some land through Kuram Khan 
by creating possession by force. 

Now in the first place, it is to be ob- 
served that while the trend of the deci- 
sions is that it is the imminence of a 
breach of the peace as disclosed in the 
police report which creates jurisdiction, 
it cannot in my opinion be held that the 
Magistrate is “cabined, cribbed and 
confined” so to speak, within the four 
corners of the report. It is his duty 
upon all the material before him to de- 
cide whether proceedings under S. 145, 
are necessary or not. The words in the 
section are: 

"is satisfied from a police report or other 
Information that a dispute likely to cause a 
•breaoh of the poaoe exists' oonoerning any 
land eto.*' 

The foundation of his jurisdiction is 
not, therefore, solely the police report, 
and it would manifestly be wrong that 
his power* to take action should be made 
dependent upon the opinion of the Sub- 
Inspector of police. Speaking for my- 
self, I am certainly not prepared to sub* 
eoribe to the proposition in its extreme 
form that it is the police report and the 
police report alone which gives jurisdic- 

(1) A.I.B, 1929 Cal. 341. 


tion. Even so, however, and looking to 
the police report which was submitted in 
this case, what do we find? It is stated 
therein that from the past records it ap- 
peared that there was long standing 
enmity between the parties in respect of 
their neighbouring lands and the land in 
dispute and that several criminal cases 
had been instituted and disposed of. It 
is true as I have already said above that 
the report mentions that the second party 
did not claim the land. Then further on 
the report states that on enquiry the 
Sub-Inspector learnt that there was an 
actual immediate serious apprehension of 
a breach of the peace by the second party. 
Finally he says that under the circum- 
stances ho prays that an immediate in- 
junction may be issued under S. 144, 
Criminal P. C., against the second party 
as a serious apprehension of a breach of 
the peace is apprehended. The Magistrate 
after having perused this report consi- 
dered that the proper course was to draw 
up proceedings under S. 145, and he 
accordingly did so. It appears to me 
that this report undoubtedly does dis- 
close that there appeared to ho a reason* 
able apprehension of a breach of the 
peace. It is true that the Sub-Inspector 
hasjsxpressed liis personal opinion that 
one of the parties was in possession and 
that the other was merely trying to 
oust him But taking the report as a 
whole it seems to mo that it cannot be 
said that the Magistrate was not justified 
in drawing up the proceedings. 

There is one other matter which may 
be mentionad and it is this: that the 
learned Magistrate also appears to have 
based his decision to some extent upon 
a map which was filed in connexion with 
the original case under S. 145 The 
learned advocate for the petitioner has 
pointed out that this map is not on the 
record, and has urged that it could not 
have been before the Magistrate at the 
time when he drew up the proceedings. 
But this map has been referred to in the 
explanation which was submitted by the 
trying Magistrate to the District Magis- 
trate, and it may fairly be presumed I 
think that it was before the Magistrate 
when he made his order. No doubt the 
map was in the record of the previous 
case under S. 145; and it seems probable 
that the record of that case was called 
for and perused by the Magistrate before 
he made the order which is complained 
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of. Having regard to all the facts and 
circumstances of the case and the mate- 
rials on the record in my judgment the 
order was a legal and proper order and 
the rule should be discharged. 

Suhrawardy, J.— I agree. The facts 
seem to be that a police report was sub- 
mitted to the Magistrate in which it 
was stated that there was a likelihood of 
a breach of the neace inasmuch as the 
first party was in possession of certain 
lands from which the second party was 
attempting to dispossess them. Against 
this report of the police there was a pro- 
test or narazi petition filed in which the 
correctness of the police report that the 
first party was in possession was dispu- 
ted. The second party in fact claimed 
to be in possession of the land in dispute. 
This narazi petition appears to have 
reached the Magistrate before he had 
drawn up proceedings under S. 145, 
Criminal P. C. On these materials be- 
fore him he drew up 'the proceedings. 
It cannot be said that he had not suifi- 
oient materials before him to apprehend 
that there was a dispute concerning any 
“land within the local limits of his 
jurisdiction." It seems to have been 
argued on behalf of the petitioner that 
if the Magistrate relied on the police 
report for starting proceedings under 
S. 145, Criminal P, C., he must rely on 
the whole of it. I cannot agree with 
this construction. The words are “a 
dispute likely to cause a breach of the 
peace concerning any laud and so." If 
one party is in possession and the other 
is trying to disposses him, it is a dispute 
concerning land. But it would be a 
sound exercise of discretion if the Magis- 
trate has reason to believe that one party 
is in possession to pass prohibitory order 
against the party which is trying to 
disturb the peaceful possession of the 
other party. Ganpat Singh v. Emperor 

(2) and Emperor y. Bam Baran Singh 

(3) . But I am not prepared to go so far 
as to hold in such a case that the Magis- 
trate had no jurisdiction to start pro- 
ceedings under S. 145, Criminal P. C. 
It may be more proper to take preventive 
proceedings under S. 145, even in such a 
case and maintain the party in possession 
than to bind the other party under 
[g. 107, Criminal P. O. In my opinion, 

(2) [1918] 3 Pafc. L. J. 237=47 I. C. 76=4 
Pat. D. W. 357. 

(3) [1906] 28 All. 406=(1903lA. W. N. 61. 


the Magistrate is not bound to accept the; 
version given by the police beyond what 
he requires for the support of his order 
under S. 145. If he is satisfied from the 
police report that there is a likelihood 
of a breach of the peace concerning any 
land he is entitled to draw up proceed- 
ings without accepting the truth of thei 
whole of the police report. In this case} 
in my opinion there were sufficient 
materials before the Magistrate to hold 
that there was likelihood of a breach of 
the peace and the question of possession 
of the land in dispute was not so clear as 
to compel the Magistrate to take action 
under S 144, or S. 107, Criminal P. 0.. 
Let the record be sent down. 

M.N./r.K. Rule discharged^ 
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EANKIN, C. J., AND G. C- Ghose, j. 

J. G. Galstaun-^ Defendant — AppeU 
lant. 

V. 

Pramatha Nath Boy and others — 
Plaintiff — Respondents. 

Appeal No. 645 of 1927, Decided on 
7th March 1929, against appellate de- 
cree of Addl. Disb. Judge, 21 Pargaunas, 
D/- 19th November 1926, 

(a) Civil P. C., S. 152— Consent decree. 

An application under S. 152 to amead tho 

consent decree on the gronnd of fraud is eo- 
tirely oatsidd ths sdotiooe CP 471 0 3} 

(b) Civil P. C., S. 151— Amendment of 
decree on ground of fraud — Separate suit 
will lie — S. 151 cannot be invoked. 

If a party desires to have a consent decree 
amended or vacated npon the ground that it 
was fraudalently procured his proper course, 
and indeed his only coarse, is to proceed by 
separate suit for the purpose. There is no 
justification for invoking S. 151 at all. 

[P 472 01) 

(c) Civil P. C., O. 47 — Review of consent 
decree on ground of fraud is not competent. 

It is not competent under O. 47 to obtain a 
review of a consent decree on the ground that 
the consent decree was obtained by fraud i 
4 P. L, J. 205, Foil. [P 472 C 2) 

(d) Civil P. C., O. 47, R. I — Any other 
sufficient reason " — Meaning explained. 

These words are not unlimited and mast be 
taken to point to a reason which is suffi' 
cient on grounds at least analogous to those 
mentioned in the rule : A, I, B. 1922 P. O.t 
112, Foil. [P 472 0 2) 

B. G. Mitter, G. C. Bistoaa an! 
Manindra Kumar Bose^ioi Appellant. 

D. N. Ghakravartyt S- G. Basak ant) 
Jaten yiohan Bose — for Respondents. 
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Rankin, C. J. — In this case the ap- 
pellant, J. 0. Galstaun, was defendant 
in title suit No. 3 of 1918 in the Court 
of the Subordinate Judge at Alipora. 
The case had reference to certain land 
situate to the south of premises belong- 
ing to the appellant and was settled in 
terms ot a petition of compromise filed 
on 28th November 1918. 

Reading the petition of compromise 
as it now stands, and as it stood on the 
date of the decree, the first word of the 
third line on the third page is the word 
whole ” and the effect of the petition 
so read has been held to bo that while 
the respondents were to give certain 
land to the appellant the appellant was 
to give in exchange an equal quantity 
of land from the land abutting certain 
roads, but if this land of the appellant 
was not sufficient to equalize in area 
the land which the appellant was to 
receive, then the appellant would pay 
for the whole of the land which he was 
to receive at a certain price. The res- 
pondent’s contention is that the word 
whole ” in the place where it occurs as 
above mentioned has been substituted 
for the word “ balance ” the real bar- 
gain between the parties being that the 
appellant was to give to the respondents 
from his land enough to equalize in area 
the land which he was to receive, but 
that if he had not enough land at the 
place specified ho should give what he had 
and pay the respondents for the balance. 
It appears that the land which the ap- 
pellant was to got by this exchange was 
an area of about 8^ cottas and that the 
land which the appellant had at the place 
above-mentioned was short of that area 
by about two cottas. 

The respondents, as plaintiffs, made 
an application in execution to enforce 
the consent decree, and it appears that 
they contended, first that the word 
whole” should be ** balance ” and 
secondly that even if the consent decree 
were read as it stands the true meaning 
and intent thereof was to the effect that 
the appellant should give all the land 
he had at the place mentioned and 
should pay for the shortage only. The 
execution matter came before this Court 
on appeal and it was determined bet- 
ween the parties that as the decree stood 
its true construction was that the pres- 
sent appellant was to pay money com- 
pensation for the entire 8^ cottas. The 


Court, however, took notice of the fact 
that the present respondents were con- 
tending that the compromiso petition 
had been fraudulently tarnperod with 
and that the consent decree had been in 
this way fraudulently obtained by al- 
teration of the word "balance” into 
the word - whole, ” The Court pointed 
out that such a question could not be 
raised in execution and went on to say 
that : 

any amsndmsnfe on the ground that there 
was fraud in the matter must bo made by 
the Court in the suit in which the decree was 
passed. It will be opjn to the Roys to make 
such application as may be necessary to the 
Court to make an enquiry in the matter. ’* 

The present respondent thereupon 
made an application before the learned 
Subordinate Ju Iga for amendment of the 
decree alleging that the word “ bal- 
ance ” had been fr.iudulently altered in 
the compromise petition. This applica- 
tion was not brought as an application 

in review under 0.;47, Civil P. C. ; in- 
deed it was brought upon the eight anna 
Court-fee stamp whereas au application 
in review requires an ad valorem stamp 
of the same amount as the plaint. It 
would appear to have been contended by 
the present respondents that the appli- 
cation was brought under S. 152, Civil 
P. C., but it is oleavthat the case made is 
entirely outside that section. S. 151 has 
also been put forward as a section which 
governs and authorises the application 
for amendment of this consent decree 
upon the ground that the decree as it 
stands had been fraudulently obtained. 

Accordingly, when the present appel- 
lant appealed to the District Judge 
against the order amending the decree he 
was made to face a preliminary objection 
on the part of the respondents to the 
effect that no appeal lay from the order 
complained of. Ha did his best to per- 
suade the District Judge that as an 
order amending consent decree was, 
when made on contest, much the same 
in effect as an order directing after con- 
test that an adjustment of suit be re- 
corded under O. 23. R. 3, Civil P. C.. 
one appeal at least should bo given to 

him as it is given to a party against 
whom it has been held that a suit has 
been adjusted. This argument from 
analogy was not accepted by the Dis- 
trict Judge who further held that under 
S. 96 of the Code, it was not possible to 
appeal from a consent decree. As O. 43, 
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of the Code does not specify orders made 
under S. 151 of the Code as being orders 
from which an appeal shall lie, the ap- 
peal to the District Judge was rejected 
as incompetent. 

It appears to me that in these circum- 
stances, it is necessary to examine the 
propriety of the procedure adopted by 
the respondents in this case. The order 
of the Subordinate Judge not only af- 
fects the proprietorship of some 6 cot- 
tas of land in Calcutta but also convicts 
the appellant of fraud, and indeed of a 
very grave fraud, not lacking in inci- 
dents which would bring it within the 
scope of the criminal law. If the ap- 
pellant is to be told that there is no ap- 
peal whatever from this decision it is a 
serious matter for him. Even if the 
case could be regarded as within O.. 23, 
R. 3, the appellant’s right would be 
restricted to an appeal to the District 
Judge as no second appeal lies from an 
order made under this rule cf. S. 104, 
Sub-S. (2). Civil R. C. : 

Now, it appears to me that if a party 
desires to have a consent decree amended 
or vacated upon the ground that it was 
fraudulently procured, his proper course 
and indeed his only course, is to proceed 
by separate suit for the purpose. The 
matter is certainly grave enough to de- 
serve a separate suit. The questions 
which have to be decided are entirely 
different from those at issue in the 
original suit. The relief sought is a 
very well recognized form of relief ap- 
propriate to a suit. In English prac- 
tice it is old law that a fresh action is 
necessary to set aside a consent decree 
upon the ground of fraud and that such 
relief is not properly sought in an ac- 
tion of review. It appears to me that 
S. 152 of the Code which is confined to 
clerical or arithmetical mistakes and to 
an accidental slip or omission, is based 
upon this general principle, and that 
S. 151 is in no way intended as a viola- 
tion of that principle. If the relief can 
be properly obtained in a separate suit, 
it does not appear that there is any 
justification for invoking S. 151 at all. 

Now a l<^ading case in this Court upon 
this subject is the case of Mt. Gulab 
Kuer V. Badshah Bahadur (1), in which 
numerous decisions are considered. The 
authorities in this Court are not uni- 

13~C7 W. N. 1197 = 2 I. C. 129 = 
10 C. li J. 420. 
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form, but putting the matter at the 
highest in favour of the respondents, it 
may be said that there is some difference 
of opinion upon the question whether, 
and in what circumstances, a consent 
decree may be reviewed under O. 47 
of the Code. It was said in that case that 

“ while it must be conceded that a large 
preponderance of authority is against the con- 
tention that a consent decree can not on any 
ground be challenged upon an applioation for 
review of judgment, there is no foundation 
for the suggestion that there is a preponder- 
ance of authority in favour of the contention 
that a consent decree may be reviewed on the 
ground of fraud.” 

The main proposition decided in that 
case was that a party who had applied 
unsuccessfully under O. 47 for review of 
a consent decree on the ground that it 
had been obtained by fraud was entitled, 
notwithstanding his failure, to prose- 
cute a remedy by suit. This decision 
was contrary to a previous decision in 
the case of Ram Gopal v. Prasanna 
Kumar (2), and I desire to reserve my 
opinion upon the point. In Mt. Gulab 
Koer's case (l) it was pointed out that 
there are weighty reasons why a regular 
suit should be regarded as a more ap- 
propriate remedy iu such cases. Now,; 
I desire to say that in my opinion it is 
not competent under O. 47 to obtain a 
review of a consent decree on the ground 
that the consent decree was obtained by 
fraud. It appears to me that before such 
a doctrine can be taken as authorized by 
the Code it is very necessary to lay one’s 
finger upon some enactment which ie 
clearly intended to make so large and 
inconvenient an exception to the general 
principles which govern this matter- 
R, 1, O. 47, after speaking of a case where 
a party has discovered new and import- 
ant matter which was not within bis 
knowledge or could not be produced by 
him at the time when the - decree was 
passed and of mistake or error apparent 
on the face of the record, introduces the 
words “ or for any other sufficieut rea- 
son.” In Chajju Ram v, Neki (3) the; 
Judicial Committee had occasion to 
point out that these words were not 
unlimited and must be taken to point to 
a reason which is sutficient on gronndsj 
at least analogous to those mentioned in 
the rule. It appears to me that if mis- 
take or error is ptlma facie intended to 

(2) (1906] 10 0. W. N. 529=2 O. Ii. J. 508. 

(3) A. I. B. 1922 P. C. 112 = 3 liah, 127 =■ 

49 I. A. 144 (P.C.). 
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•be beyond the scope of the rule unless 
■the mistake or error be apparent on the 
face of the record, it is curious, to say 
the least of it, that a pirty should 
•employ this procedure for the purpose 
of making out a contentious case of fraud. 
In my opinion the correct doctrine under 
the Code of Civil Procedure is in no way 
•different upon this point from that which 
is laid down for England in Daniels’ 
Chancery Practice, 8th Edu. 709. The 
-authorities in this Court to the contrary 
are neither numerous nor impressive and 
have not infrequently been challenged : 
cf. Barhamdeo Prasad v. Banarsi Prasad 
(4). On principle and as a matter of 
<5onstruction of O. 47 of the Code I ap- 
prove of the view taken in Ram Lagan 
V. Ram Brich JLoer (5), and were it 
necessary I should desire to refer the 
matter to a Full Bench. 

In the present case, however, the ap- 
plicants themselves did not even take 
the precaution of applying by way of 
review and they succeeded before the 
District Judge in having the defendant’s 
appeal dismissed as incompetent. As- 
suming it to be possible that we should 
now treat this matter as arising under 
O. 47 of the Code by giving leave to the 
respondents to pay the necessary Court- 
fees, I am clearly of opinion that we 
ought not to do so. The method which 
they have adopted is highly inappro- 
priate to the circumstances of the case, 
and moreover so long as there is any 
room for argument to the effect that the 
applicants, should they fail in review, 
ean proceed all over again by suit, I 
should be most unwilling to allow the 
amendment upon any terms. 

It has been contended before us that 
because the Division Bench of this Court 
which heard the appeal brought from the 
order made in execution expressed itself 
as though the best course for the res*, 
pondents was to make an application in 
the suit for amendment of the decree, 
the present appellant should be held 
bound by this expression of opinion and 
must sit down under the decision of the 
Subordinate Judge, however, disastrous 
its consequences may be to his business 
or to his reputation. I am of opinion 
that the remarks made by the Division 
Bench in the execution matter carry 
with them no legal consequence what- 

"(4H1S)6(>3 8 C. Ij; J. 119. " 

<5) [1919] 4 Pat. L. J. 205=50 I. 0. 497. 


ever and were in the nature of gratui- 
tuous advice. 

In my judgment the correct course for 
us is to treat this appeal as an applica- 
tion under S. llo, Civil P.C., against the 
order of the Subordinate Judge and to 
set aside the whole of the proceedings 
upon the application for amendment of 
the decree. It may or may not be that 
the respondents, if they bring a suit, 
will get an allowance under the Limita- 
tion Act for the time which has been 
expended before the Subordinate Judge. 
It will be a part of our order that the 
respondents do pay to the appellant his 
costs of the proceedings before the Sub- 
ordinate Judge and in this Court. 

C. C. Ghose, J. — I agree. 

, V.B./r.K. Order accordingly. 
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Mittbr and Mallik, JJ. 

Pramatha Nath Das Bairagi — Appel- 
lant. 

v. 

Champa Dasi — Respondent. 

Appeal No. 498 of 1927, Decided on 
7th May 1928, against appellate decree 
of Sub-Judge, Howrah, D/- 30th Septem- 
ber 1929. 

(a) Landlord and .Tenant— Permanent ten* 
ancy — Pucca structure is not essential to 
establish permanent tenancy-~Long posses- 
sion at uniform rent — No attempt at eject- 
ment— Several successions before passing of 
Transfer of Property Act— Inference of per- 
manent tenancy is justified. 

The existence of pucca structure is not 
essential in all cases in order to establish a 
permanent tenancy. Where there has been 
long possession at a uniform rent in a loca- 
lity where the value of lands have enor- 
mously increased and no attempt at eject- 
ment was made and there were several suc- 
cessions to the tenancy oven ueforu the pass- 
ing of the Transfer of Property Aot it is a 
legitimate interenco that the tenancy was 
permanent : A. I. R. 1925 Gal. 309, Expl.’, 30 
C. W. N. 709, Rel. on. [P 474 C 2] 

(b) Evidence Act, S. 13 — Statement in 
will regarding nature of tenancy may be 
taken as evidence. 

A statement in the will made by tenant 
regarding the permanency of bis tenancy may 
be regarded as one made in course of a tran- 
saotion by which ths property was bequeathed 
to the legatee under the will and conse- 
quently the statement made in the will may 
bo taken as evidence under S. 13. 

[P 475 C 1] 

Brajalal Chakravarty and Dharama^ 
das Set — for Appellant. 

Jadu Nath Kanjilal and Narendra 
Nath Chaudhury — for Respondent, 
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Mitter, J. — This is plaintiff’s appeal 
and arises out of a suit in ejectment. 
Plaintiff’s case is thab the defendant 
holds under him the disputed land as 
a thika tenant at an annual rental of 
Rs 5-15-0 and that notice to quit was 
duly served upon him asking the defen- 
dant to vacate by the end of the Bengali 
year 1330 and that, as the defendant had 
not vacated the disputed land, the pre- 
sent suit was instituted. The defence of 
the defendant is that the land in suit is 
the land which he holds in permanent 
tenancy and at a fixed ront.il. He also 
raised the contention with regard to the 
validity and sufficiency of the notice. 
The Court of first instance held that the 
tenancy of the defendant was a precari- 
ous tenancy and as the notice was a six 
months’ notice expiring by the end of 
the tenancy it was quite sufficient. The 
Munsif, accordingly, granted a decree to 
the plaintiff for khas possession of the 
land described in the plaint. An appeal 
was taken by the defendant to the Court 
of the Subordinate Judge of Howrah who 
reversed the decision of the Munsif and 
dismissed the plaintiff’s suit. 

Against this decision a second appeal 
has been taken to this Court and it has 
been argued by Mr. Chakravarti who has 
appeared for the appellant that the find- 
ings of fact arrived at by the lower ap- 
pellate Court do not give rise to the 
legal inference that the tenancy of the 
defendant was a permanent tenancy. It 
is necessary, therefore, to examine the 
findings of the lower appellate Court. 
They may be summed up as follows : 
The defendant or his predecessor-in-title 
has been in possession of the disputed 
land for more than 80 years. They have 
been paying uniform rent at the rate of 
Rs. 5-15-0 per annum. The tenancy in 
question has devolved from heir to heir. 
There had been a but in the land and 
there is also an existence of a tank on 
the land. The superior interest bad 
passed by several transfers to the pre- 
sent plaintiff. There is no evidence that 
there was ever any pucca building or 
structure erected on the land, though the 
lands are situate within the Howrah 
Municipality and although the value of 
the land bad been increasing for many 
years past, there never was any attempt 
made before by the landlord to increase 
the rent as to eject the tenant. “The 
land” says the Subordinate Jndgo : 


IS now Tunoccupied for several years past 
owing no doubt, to the domestic circum- 
stances under which -defendant came to in- 
herit it, but it is not questioned that Padma- 
lochan lived on it by raising chapra sheds and 
by digging a tank.” 

The tank, according to the finding of 
the Subordinate Judge was excavated by 
Padmalochan, the original tenant On 
these findings, the lower appellate Court 
has raised the inference that the tenancy 
was a permanent one. It has been ar- 
gued on the authority of the case of 
Abdul Hakim Khan v. Elahi Baksha- 
(l) that the facts found did not give rise 
to the legal inference of permanency of 
the tenancy. It is said that the exist- 
ence of pucca structure is one of the 
essential conditions which is requisite 
to establish a permanent tenancy. As I, 
read the decision in AbdtU Hakim vl 

Elahi Baksha (1), I do not think that’ 
the learned Judges intended to lay dowui 
that the existence of pucca structure was 
essential in all cases in order to^stablisb 
a permanent tenancy. It appears farther 
iu this case that there has been long 
possession at a uniform rent in a loca- 
lity where, as has been pointed out by| 
the lower appellate Court, the value of 
lauds have enormously increased. That 
is an element which should be taken 
into consideration along with other 
facts in considering whether the rent 
was not increased or no attempt at 
ejectment was made because the land- 
lord kaew that the nature of the tenanoyj 
was permauaut. The facts 'of this case 
fall within the purview of the recent de- 
cision of this Court in the case of Sires- 
war Mookherji v. Troilokhya Dasi (2). 
It is to be noticed that, before the pass- 
ing of the Transfer of property Act, an 
ordinary tenancy was not heritable and 
as admittedly there have been several 
successions in the present case, the in* 
ference is legitimate that the tenancy 
was a permanent tenancy. If the laud 
was held on a thika tenancy there is 
every reason to suppose that when the 
value of the land iuoreased abnormally 
the same rent might not have been con- 
tinued for a large .number of years. le 
cases of this description no inflexible 
rule* can be laid down and each case 
must depend on its own facts. There is 
a farther elemeut in this case which re- 
quires consideration. 

fl) a. I. R. 1325 Oal. 309=52 Cal. 13. 

(2) [1926] 30 O. W. N. 709. 
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A will was oxecutad'by Padmalochan 

in which he described this land as a 
mokarrari mourasi one with a rental of 
Rs. 5-15-0 per annum. This will was men- 
tioned in the written statement of the 
defendant and it is said that there is no 
evidence on behalf of the plaintiff to 
show that he was not cognizant of the 
statements made in this will. It is 
true that the defendant has not 
established that the statement in 
the will was brought home to the know- 
ledge of the landlord. But some infer- 
ence adverse to the landlord can be made 
from the circumstance that although the 
will was mentioned in the written state- 
ment and it was made an exhibit in the 
case and the probate of will was pro- 
duced in the case and yet the plaintiff 
did not say in his deposition in Court 
that he was not cognizant of the con- 
tents of the will of which probate had 
been taken. There is this fact that after 
the death of Padmalochan when the will 
became operative, the plaintiff had been 
taking rent from the legatee who hap- 
pened to be his son. It is said that no 
inference should be drawn from this cir- 
cumstance for if this will had not been 
executed, the land in question would 
have devolved under the Hindu law on 
his son and there is some force in this 
contention. The fact remains, however, 
that the son got this property under the 
will and the statement in the will may 
be regarded as one made in course* cf a 
transaction by which this property was 
bequeathed to the legatee under the will 
and consequently the statement made in 
the will may be taken as evidence under 
S. 13, Evidence Act. In the circum- 
stances, we think that the lower appel- 
late Court was right in drawing the con- 
clusion that the tenancy was a perma- 
nent tenancy. 

Mr, Chakravarti has, however, stre- 
neoudy oontenled that there is a 
conflict between the case Abdul Hakim 
V. Elahi Baksha (l)^-and the case Bire* 
swas Mookerji v. Sm. Troilokhya Dasi 
(2). I do not think, however, that there 
is any real conflict for it does not ap- 
pear from the report of the case of Ah‘ 
dul Hakim V. Bllahi Baksha (l), that 
this element of increase of the value of 
the land existed in that case ; it does 
not appear in that case that no attempt 
was made either to eject the tenant or to 
enhance his rent notwithstanding the 


increased value of land. I do not think, 
therefore, that we should 1)0 justified in 
referring the case to a Full Bench. 
Taking all the circumstances of the case 
into consideration, I tiiink tliat the de- 
cision of the learned Subordinate Judge 
is right and must be alfirmed. The ap- 
peal is accordingly dismissed with costs. 

Mallik, J. — I agree. 

M.n./r.K. Api')eal dismissed^ 
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SUHRAWARDY AND JACK, JJ. 

Taker Sheikh Chowkidar and others 
— Appellants. 

V. 

Otaruddi lloioladar and others — Res- 
pondents. 

Appeal No. 696 of 1926, Decided on 
20th Juno 1928, against appellate decree 
of Sub-Judge, Khulna, D/- 11th Sepfcem- 

Civil P. C., O. 41, R. 17 — Appellant absent 
— Appeal cannot be decided on merits. 

By tho words “ the Court may make an 
order that the appeal be dismissed ” it is 
meant that the Court may dismiss the appeal 
or may adjourn it to some other date or pass 
other order, but tho Court is not authorized 
to consider an appeal in tho absence of the 
appellant and decide it on merits. The law 
contemplates that the appellate Court must 
hear both parties to tho appeal and then de- 
cide it according to its judgment. [P 476 C 1] 

Amin Ahmad Abdul Quasem — for 
Appellants. 

Jadunath Kanjilal and Bahu Bhudhar 
Haidar — for Respondents. 

Judgment. — There are two plaintiffs 
in this suit, which is for khas possession 
of land on the ground of abandonment 
and transfer of a non-transferable occu- 
pancy holding by tho original tenant. 
The trial Court found that so far as 
plaintiff I’s interest was concernej there 
was an abandonment and unauthorized 
transfer. As to plaintiff 2, it found that 
he had recognized the transferee as a 
tenant and accordingly it passed a decree 
in favour of plaintiff 1 for joinc posses- 
sion with the defendant and dismissed 
plaintiff 2'3 suit. The defendant ap- 
pealed and plaintiff 2 cross-appealed or 
to be more precise filed a cross-objection. 
On 26th' August 1925, the appellate 
Court passed an order that the pleaders 
must get ready on the date fixed, namely, 
9th September 1925. On 9th, the fol- 
lowing order was passed: 
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“ Tbo respoiideat’s pleader does nob appear, 
though he was assured that the appeal would 
be heard to-day. The appellant heard. Judg- 
tnenb to-morrow.’* 

On 10th, judgment was postponed till 
the next day, and on 11th, the learned 
Subordinate Judge passed the judgment 
appealed against. He dismissed the de- 
fendant’s appeal and then proceeded to 
consider plaintiif 2’s cross-objection on 
the merits, although no one was present 
on his behalf and found that the view 
of the Munsif that plaintiff 2 recog- 
nized the defendant as a tenant was 
wrong : and, in the result, he dismissed 
the defendant's appeal, allowed the cross- 
objection and decreed the entire suit. 
The appeal is on behalf of the defendant 
and the only point that is taken before 
us is that the Subordinate Judge was not 
justified in deciding the cross-objection 
of plaintiff 2 when no one appeared on 
his behalf. This contention has a good 
deal of substance in it. Under O. 41, 
R. 17, if the appellant does not appear 
and the appeal is called on for hearing, 
the Court may make an order that the 
appeal be dismissed. The previous Code 
contained the words “ the appeal shall 
be dismissed.” 

This portion of the rule has been 
altered in the new Code in order to give 
jurisdiction to the appellate Court to 
pass such order as it thinks proper in 
the circumstances of the case other than 
dismissing the appeal and further to 
make the order of dismissal for default 
not open to appeal. By the words “ the 
Court may make an order that the ap- 
peal be dismissed *’ it meant that the 
Court may dismiss the appeal or may ad- 
journ it to some other date or pass other 
order, bub it certainly does not autho- 
rize the Court to consider an appeal in 
the absence of the appellant and decide 
it on merits. It was not contemplated 
'by the alteration in the rule to invest 
the Court with power to decide an ap- 
peal on the merits in the absence of the 
appellant and the reason is this. This 
appeal was not argued by appellant- 
plaintiff 2 and, therefore, there was no 
reply to the appellant’s argument by the 
respondent, that is to say, defend- 
ant 1. The law contemplates that the 
appellate Court must hear both parties 
to the appeal and then decide it accord- 
ing to its judgment. That is the pro- 
cedure laid down in O. 41, R. 30, Civil 
P. C. The procedure followed by the 
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Court is wrong and the decree passed by 
it in favour of plaintiff 2 must, accord- 
ingly, be set aside. There are some 
points in this case which show the im- 
propriety of deciding an appeal in the 
absence of the pleader for the appellant 
without giving an opportunity to the 
other side to reply to such statements 
as might have been made ou behalf of 
the appellant. The memorandum of 
oross-objection on behalf of plaintiff 2 
was filed on insufficient stamp. That 
question was not decided by the Court 
and it should not have been beard with- 
out its being properly stamped. Accord- 
ingly the order passed with regard to 
the Court-fee that the plaintiff should 
get khas possession in tbo entire lands 
on his depositing the Court-fee on the 
memorandum of cross-objection within 
three days is not the proper order to 
pass. 

There is another point with reference 
to mesne profits. The Munsif said that 
no evidence had been given as to what 
would be the amount of mesne profits. 
But he gave plaintiff 1 liberty to bring 
a fresh suit for mesne profits. Now the 
Subordinate Judge has decreed the 
plaintiff’s whole snit and ordered that 
mesne profits be ascertained by the lower 
Court. There is no reason given for it. 
Besides, as there was no appeal by 
plaintiff 1, against the order dismissing 
the claim for mesne profits, the Court 
was not jnstified in passing a decree in 
his favour with regard to mesne profits. 
All these irregularities are due to the 
Subordinate Judge taking upon himself 
to decide the case without having it 
argued before him by both sides. The 
decree in so far as it relates to the claim 
of plaintiff 2 must, accordingly, be set 
aside. Now the question is as to what 
order we should pass in this case. If the 
occurrence had taken place before us and 
if the appellant was informed of the date 
of hearing, but was not before the Court 
on that date the order which we would 
generally pass was to dismiss the cross- 
objection. That is the order which the 
lower appellate Court should have passed. 
We have jurisdiction to pass such ao 
order in second appeal as we are res- 
ponsible for the proper disposal of the 
case according to law. 

As regards the defendant’s appeal be- 
fore the lower appellate Court it cannot 
be heard after the concurrent findings of 


1929 National Jnsce. Co. v. Nissim 

the Courts below and that portion of 
the present appeal which relates to the 
interest of plaintiff 1 must stand dis- 
missed with costs. The result is that 
this appeal is partially allowed, the 
decree of the lower appellate Court set 
aside and that of the Court of first in- 
stance restored with costs in all Courts 
against plaintiff 2. 

R.K. Appeal partially allowed. 
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Rankin, C, J., and B. B. Ghose, J. 

National Insurance Co., Ltd. — Appel- 
lants. 

V. 

Nissim Abraham Gubbay and others — 
Respondents. 

Appeal No. 44 of 1928, Decided on 
12th July 1928, against judgment of 
Costello, J.. in Suit No. 634 of 1927. 

(a) Administration — Suit for — Joining 
party, for watching proceedings is a mistake 
—Civil P. C., O. 1, R. 10. 

In aa administration suit it is a mistake 
to make an order for a person to bo a party 
for watohing the proceedings. Thore is , nei- 
ther moaning nor purpose in such an order. 

[P 477 0 2] 

(b) Administration — Suit for— Order for 
costs should be so made as to relieve persons 
with unencumbered share — Civil P.C., S. 35. 

The correct course in administration suits, 
when orders for costs are made, is to make 
them in such a form that the person who has 
not encumbered his share shall bo roliovod as 
far .as possible in the matter of costs created 
by the fact that another cosharer has as- 
signed or encumbered his share : Greedy v. 
Lidvendefy (1813) II Beav, 417, Rel. on. 

LP 478 C 1] 

N. N- Sircar aud A. C Bantra — for 
Appellauts. 

B. L, Mittery S. N. Bannerjee aud 
B. K. Ghosh — for Respoudents. 

Rankin, C. J — This is an applica- 
tion made by the present appellant be- 
fore the learned Judge on the original 
side in the course of an administration 
suit to administer the estate of one Abra- 
ham Ezekiel Gubbay, who died in Nov- 
ember 1906, the suit being brought in 
1917. It appears that, with the excep- 
tion of a certain wine business, the tes- 
tator left all the properties to his execu- 
tor upon a trust for conversion and for 
distribution, in the following shares : 
7/16th to Ezekiel Aln'aham Gnbbay, who 
was the executor; 4/16th to Nissim, who, 
in the adminiatratiou suit, was the 
plaintiff; 3/I6th to Elias; l/16th to See- 
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mah and l/16th to Joseph In the end, 
by various assignments, Ezekiel be- 
came entitled, in his own right, to 
ll/i6th share absolutely of the fund 
and, by various transactions made bet- 
ween him and the appellants — the Na- 
tional Insurance Co., Ltd. — the present 
position is this ; The appellants are in 
the position of mortgagees as regards 
ll/16th share, where the equity of re- 
demption is in the estate of Ezekiel, 
who has become insolvent and they are 
in the position of being sub-mortgagees 
of the 4/16fch share of Nissim. This ap- 
plication was made to enable the appel- 
lants to be made parties to the suit and 
they also asked that they might have the 
carriage of the proceedings under the 
order, dated 26th November 1924, direct- 
ing the sale of certain properties belong- 
ing to the estate. It appears that the 
suit has been going on for a very long 
time and the order for sale was made al- 
most four years ago. It does not seem 
as if the parties bad been prosecuting the 
order for sale with any great diligence, 
because, although the order was com- 
pleted in January 1925, and eummone 
was taken out on behalf of the unencum- 
bered share of Joseph amounting to 
l/i6th in March 1926. nothing practi- 
cally had been done till the time when 
this application, was brought on. In 
these circumstances, the learned Judge 
made an order to the etlect that the ap- 
plicants should be added to the suit as 
party defendants, but he qualified that 
with various words, to say: 

‘‘for tho purpose of watching the proceedings- 
in this suit on the condition that the appli- 
cant do pay its own costs and be not entitled 
to any costs as against any of tho other par- 
ties to this suit : And it is further ordered' 
that the said applicant shall pay its own costs 
and shall not bo at liberty to add its costs of 
and incidental to this application to its claim 
as such mortgagee and sub-mortgagee as- 
aforesaid.*’ 

The Brsb question is whether or not the 
appellants should be made parties to this 
administration suit. It appears to mo 
to be a mistake to make an order for a 
person to be a party ‘‘for watching the 
proceedings. " I see neither meaning nor! 
purpose in such an order. In my judg- 
ment, the appellants who have suffici- 
ently shown in this case that they have! , 
an interest to the extent of 15/16th 
share in the property ought to be allowed 
to become parties to 'the proceedings in 
order that there may not be any delay in 
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carrying out; tlia order for sale. I have 
no doubt, therefore, that the words “for 
the purpose of watching the proceedings 
in this suit” ought not to be present in 
this order. 

As regards the conditions as to costs: 
It seems to me that the argument of the 
appellants is right. The position is that 
the share of Joseph which is entirely un- 
encumbered ought not to be made to pay 
a larger share of the costs because an- 
other party has encumbered its own 
share. This appears to be a matter 
whicli has often been considered and we 
have been referred to the case of Greedy 
|v. Lavender (1). In my judgment, there 
can be no doubt that the correct course, 
in such a case, when orders for costs 
are made, is to make them in such a form 
that the person who has not encumbered 
his share shall be relieved as far as pos- 
sible in the matter of costs created by 
the fact that another cosharer has as- 
signed or encumbered his share. The 
practice seems to be clearly enough laid 
down in the following passages in 
Daniell’s Chancery Practice, 8th edn., 
p. 1075, to which we have been referred; 

“Whore a person ontitlod either to a legacy 
or share of a residue incumbers his legacy or 
share,’ or by any act of his own occasions ad- 
ditional expanse in respect of it beyond what 
is necessary for the due administration of the 
estate, the additional expense will be thrown 
upon the legacy or share; and only one set of 
costs will bo allowed out of the estate to the 
person, entitled and his incumbrancers, and 
such costs will in general be made payable to 
the first incumbrancer, or to the incumbran- 
cers in order of their priorities, and then to 
the person entitled. Where, however, each 
of the incumbrancers stood upon some portion 
of the share included in his incumbrance, the 
costs were directed to be divided among them 
equally.” 

Ib appears to me that, both as regards 
the present application and as regards any 
other future application, that is the 
principle which the Court would do well 
to apply. It is nob, however, correct 
that an order should now be made pur- 
:porting to govern or control future orders 
for costs, and as any order fdr costs is 
made, it will be for Joseph to represent 
to the Court that this principle is one 
which is to be applied and in that way 
to make sure that the Court administers 
this estate without throwing any impro- 
per burden on him. It is nob necessary, 
in my opinion, that the present order 
-should be qualified by a condition pur- 

~(1) U8i8] 11 Beav. 417, 
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porting to bind the hands of the Court 
as regards future orders for costs. 

The next question is* whether or not 
the second part of the prayer should be 
granted, namely, that the appellants 
should be given the carriage of the pro- 
ceedings under the order for sale. It 
seems to me that this matter is very 
largely academical. It will be for the 
Registrar to elfect the sale and so far as 
the questions of getting proper price, 
issuing sufficient advertisement, choosing 
suitable date and so forth are concerned, 
the matter will be in the hands of the 
Registrar. What it is necessary to 
make sure of, is that the person who 
shall be given the carriage of the pro- 
ceedings under the order for sale will not 
make delay in perfecting the order and 
carrying it out. As to that matter, the 
position seems to be this: Neither Nis- 
sim nor indeed Joseph appears to have 
been particularly active in insisting upon 
the order for sale being carried out. Both 
of them had certain merits at different 
stages of the suit. Nissim got the order 
in November 1924, and it is noticeable 
that he has done nothing since then. Iq 
the same way, in March 1926, Joseph's 
attorney asked for the carriage of those 
proceedings. But ho does not appear to' 
have been prosecuting that matter since 
then with any particular diligence- We 
have to consider whether ib would not 
be better that the carriage of these pro- 
ceedings should be given to those mort- 
gagees who presumably will desire to 
get back their money within a reason- 
able time. It is said that these mort- 
gagees are amply secured. But that is 
no sufifioienb answer. As regards Nissim, 
it is said that be is the plaintiff and he has 
a possible chance — but that is not made 
out to my satisfaction — of getting some- 
thing for himself if the sale is properly ef- 
fected. As regards Joseph, the objection to 
him is that he is a lunatic, which does not, 
in itself, go very much against him. In 
my opinion, for the present purpose, the 
price to be fetched does not depend upon 
the person who should have the carriage 
of the proceedings. That will depend 
upon the efficiency of the Registrar at 
the sale. The main thing wo ought to 
look at is to give the carriage of the pro- 
ceedings to somebody who will carry 
them out forthwith without any chance 
of the matter being hung up for a year. 

On the whole, considering that the ap- 
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pellanta have gob interest to 15/l6bh of 
the property, it appears to me that the 
best course would bo that they should 
have the carriage of the proceedings, 
They are given only the carriage of the 
proceedings under the order for sale. 
When the sale is effected and the money 
is brought in this order will have no 
effect. 

As regards costs both before Costello, 
J,, and of this Court, I think the proper 
order should bo that Joseph and Nissim 
should get their costs out of the gene- 
ral estate and the appellants should add 
their costs to their mortgage. Costs 
will bo taxed on scale 2 so far as 
applicable. 

B. B. Ghose, J. — I agree. 

M.N /r.k. Order accordingly. 

A. I. R. 1929 Calcutta 479 (1) 

Cammiade and S. K. Ghose. JJ. 

Murari Mohan Khomari — Appellant. 

v. 

KIlirode Nath Jana — Bespondent. 

Appeal No. 1199 of 1926, Decided on 
16th July 1928, against appellate decree 
of’ Sub-Judge, Mindapur, D/- 21st Janu- 
ary 1923. 

Practice— Judge — Proof of erasure of wri- 
ting in absence of other party for private 
satisfaction of Judge is improper. 

It is a thoroughly improper proceeding to 
liave something done by a pleader to prove to 
the private satisfaction of the Court, that 
it is possible to remove writing from paper 
without leaving a trace of the writing having 
been there. The Court should have this per- 
formance done in Court and in the presence 
of the other side. [E^ 479 0 2} 

Sarat Chandra Bose and Gopendra 
Nath Das — for Appellant. 

Santosh Kumar Pal — for Bespondent. 

Judgment. — This appeal is by the 
plaintiff in a suit on a mortgage. The 
mortgagor had sold the mortgaged pro- 
perty to defendant 2, who contested the 
suit. His defence was that the mortgage 
had been satisfied. The mortgage bond 
was produced in Court by the plaintiff 
and it contains no endorsement of satis- 
faction. Defendant 2 stated to the Court 
that the bond had been shown to him by 
his vendor, that is to say, the mortgagor, 
defendant 1, at the time of the sale to 
him, and that at that time that bond 
contained an endorsement of satisfaction. 
Both the Courts below dismissed the 
suit, holding on certain oral evidence 
that the bond had been satisfied and the 
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mortgage redeemed. The learned Munsif 
found that he had to explain away the 
fact that the mortgage bond produced in 
Court, the genuineness of whicli was not 
disputed, bore no endorsement of satis- 
faction. He, therefore, resorted to the 
thoroughly improper proceeding of hav- 
ing something done by a pleader, in the 
way of proof, to hia private satisfaction 
that it was possible to remove writing 
from paper without leaving a trace of the 
writing having been there. The learned 
Munsif should have had this performance 
done in Court and in the presence of the 
other side. The learned Subordinate 
Judge entirely ignored this matter. 
Therefore, what one finds is that the 
learned Subordinate Judge, without ex- 
plaining away a very serious circum- 
stance, professed to rely, not on 'the testi- 
mony of his own eyes, but on the state- 
ment of witnesses who could lie. The 
Question being one of fact, we must send 
this case back, so that the appeal may be 
reheard. 

The judgment and decree of the lower 
appellate Court are set aside and the case 
is sent back to that Court for a rehear- 
ing. Costs in this appeal will abide the 
result, 

m.n./r.k. Case remanded. 

A, I. R. 1929 Calcutta 479 (2) 

Sdhrawardy and Graham, JJ. 

Muhunda Patre — Complainant — Peti- 
tioner. 

V. 

Purnsattam Shah — Accused —Oppo- 
site Party. 

Criminal Bevn. No. 1415 of 1928, De- 
cided on 15th March 1929, 

Criminal P. C., (5 of 1898) , S. 253— Com- 
plainant not examined — Discharge order is 
irregular. 

Failure to oxamino complainant before dis- 
charging accused is an error of law. Magis- 
trate’s personal knowledge that the complain- 
ant s witnesses were untrustworthy is no 
adequate reason for discharging the accused. 

rr , CP 430 Clj 

Hem Chandra Dhar—ior Petitioner. 

Judgment. This rule was issued 
calling upon the Chief Presidency Magis- 
trate and the opposite party to show 
cause why an order of the 4th Presi- 
dency Magistrate, Northern Division, 
Calcutta, discharging the accused Puru- 
sattam Shah (now the opposite party) 
under S. 253, Criminal P. C., should not 
be set aside. The grounds on which the 
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order is assailed are that the complain- 
ant was not examined and that the learn- 
ed Magistrate ought not to have passed 
his order of discharge upon his own per- 
sonal knowledge and certain matters 
which do not appear on the record; and 
that he ought to have held that a prima 
facie case was made out. In the explana- 
Ition of the learned Magistrate he admits 
that there was an error of law inasmuch 
as the complainant was not examined and 
upon this ground alone the rule should be 
made absolute because it is clear that the 
complainant was entitled to have his evi- 
dence recorded. The Magistrate then 
goes on to observe that inasmuch as the 
prosecution witnesses 3 and 4 had been 
witnesses in other cases before him and 
as the modus operandi in those cases 
was similar to the modus operandi in the 
present case he viewed their evidence 
with suspicion. Finally he has observed 
that without the evidence of the prosecu- 
tion witnesses 3 and 4 the prosecution 
cese is hopeless, no matter whether the 
complainant is examined or not. It seems 
to us that the x'easons which have been 
given for the order of disaharge are quite 
inadequate. Weaccordingly.'makethe rule 
absolute; set aside the order of discharge 
and direct a further enquiry according 
to law by a Magistrate-other than the 
Magistrate whose order is complained of. 

V.B /r.K. Rule made absolute. 
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Pearson and Mallik, JJ. 

J agabandhu Chawdkuri and another — 
Accused — Petitioners. 

V. 

Abdul Sobhan SarJcar — Opposite 
Party. 

Criminal Revn. No. 1 of 1929, Decided 
on 2ad May 1929, 

Criminal P. C., S. 476-B— Entire matter 
should be considered on merits. 

Aa appellate Court in cases of appeals under 
S. 476-B, should reconsider the entire matter 

on its merits : A. I. B. 1923 All, 541, Foil. 

[P 480 O 1] 

N. K. Bose^ Debendra Narain Bhatta- 
charjee — for Petitioners. 

Bimal Chandra Das Gupta — for Oppo- 
site Party. 

Mallik, J . — This Rule was issued on 
the District Magistrate of Dinajpur to 
show cause why the order of the District 
Judge of Dinajpur dismissing the peti- 
tioner’s appeal against an order of the 
Munsif of Thakurgaon making a com- 


plaint against the petitioners under S. 476». 
Criminal P. C., should not be set aside. 
The rule was issued on two grounds ; 
The first ground is that the judgment iu 
appeal is not in accordance with law ; and 
the second ground is that the learned 
District Judge has failed to'exeroise juris- 
diction vested in him by law in refus- 
ing in effect to exercise his own discre- 
tion in the matter and to revise the exer- 
cise of discretion by the Court of firsb 
instance, namely, the Munsif of Tbakur- 
gaon. The contention before us is thah 
the learned District Judge when the 
matter came up on appeal before him 
under S. 476-B, Criminal P. C.. did not 
approach in the way in which be should 
have approached it. It was said that 
under that section the learned Judge 
ought to have gone into the merits of the 
case as he was bound to do in all appeals 
before him. This contention seems to 
me to be well founded. As has been held 
in Ram Charan Das v. Emperor (1), the 
legislature intended that an appellate 
Court in cases of appeals under S. 476-B, 
Criminal P. C., should reconsider the 
entire matter on its merits. This the 
learned District Judge in the present case 
has not done. From his judgment it ap- 
pears that according to him there were 
two distinct views which could be taken 
of the facts of the case and he disposed 
of the appeal before him by only holding 
that the learned Munsif had, before pass- 
ing his order, duly considered the facts of 
the case and by saying that he (the Dis- 
trict Judge) would not be justified in 
interfering with the exercise by the 
Munsif of his discretion. The learned 
District Judge in his judgment nowhere 
says what bis own view of the facts of 
the case was. This certainly was not a 
disposal of the matter after a fail consi- 
deration of the entire case on its merits. 

The result is that Rule is made ab- 
solute. The order of the District Judge 
dismissing the appeal is set aside and it 
is directed that the appeal under S. 476-B 
be reheard by the learned District Judge 
in the light of the observations made 
above. 

Let the stay of proceedings continue 
pending the disposal of the appeal. 

Pearson, J. — I agree. 

p.r./r.K. Rule made absolute. 
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Suhrawardy and Jack, JJ. 

Asutosli Bhuiyan and others — Appel- 
lants. 

V, 

Badhika Lal Goswavii — Respondent. 

Appeal No. 2383 o£ 1925, Decided on 
11th June 1928, against appellate decree 
of Addl. Dist. Judge, Midnapur, D/- 10th 
August 1925. 

Bengal Tenancy Act, S. 111-B — Suit under 
— ^Time begins to run from publication of 
Record'of-Rights — Period of 3 months after 
certificate is only suspended. 

A cause of action for a declaratory suit 
under S. 111-B arises on final publication of 
Reoord*of-Rigbts as a cloud is oast upon the 
title of the plaintiff, on the publication of the 
record. But as no suit under S. 111-B shall 
be instituted within three months from the 
date of the certificate of final publication the 
period of limitation is subsequently suspended 
for three months after the certificate is made: 
23 O. W. N. 883 and A. I, R. 1925 Cal. 518, 
Rel. on. [P 481 C 2] 

Heramba Chandra Guha and Jnan 
Chandra Ray — fot Appellants. 

Gunada Chandra Sen and Mani Lal 
Bhattacharya — for Respondent. 

Suhrawardy, J. — The appellants 
brought a suit for declaration of their 
nisbkar right to the lands in suit on a 
declaration that the entry in the Heoord- 
of-Rigbts to the contrary was wrong. 
Both the Courts below have held that 
the suit was barred under Art. 120, Dim. 
Act. The Record-of-Rights was finally 
published on 31st January 1918, and 
the certificate was signed on 6th June 
1918. The present suit was brought on 
8th May 1924. It is not disputed that 
the present suit is one contemplated by 
S. lll-B, Ben. Ten. Act. The Courts 
below have held that the cause of action 
arose on 1st February 1918, and even 
making allowance for three months as 
provided in S. 111-B, the suit is barred 
under Art. 120, Lim. Act. The appel- 
lants contend that the date of the sign- 
ing of the certificate should bo reckoned 
as the date on which their right to sue 
accrued and, therefore, their suit is within 
time. The various sections bearing on 
this point are not happily worded so as 
to put the matter beyond all reasonable 
* doubt; but there are decisions of this 
Court as well as of the Patna High 
Court which seem to have finally settled ' 
this matter. • 

According to the law thus interpreted 
1929 0/61 &62 


the cause of action arises on the final 
publication of the Record-of-Rights. The 
reason is this. An entry in a finally 
published record does not create any titlej 
in favour of any person. It only raises 
a presumption that it is correct unless 
the contrary is proved. As it is only a 
piece of evidence, it is nob necessary for 
the party against whom it is made to 
institute a suit to correct it. He may 
bring a suit for the purpose and if he 
does so, he is bound by the ordinary law. 
Ramgxdam Singh v. Bishnu Pargash 
Narain Sixigh (l). Under S. 103-A (2), 
after disposing of the objections referred 
to in that and previous sections, the 
Revenue Officer shall finally frame the 
record and shall cause it to be finally 
published in the prescribed manner. 
Under S. 103-B (3), every entry in a 
Record-of-Rights so published shall be 
evidence of the matter referred to in such 
entry and shall be presumed to be cor- 
rect unless it is proved by evidence to be 
incorrect. The certificate signed by the 
Revenue Officer stating that the Record- 
of-Rights has been finally published shall 
be conclusive evidence of such publica- 
tion under S. 103-B. A cause of action 
for a declaratory suit arises when a cloud 
is cast upon the title of the plaintiff. 
As under S. 103-B (3), the presumption 
of correctness at once attaches to an 
entry on the publication of the record, 
the right to sue to get rid of the pre- 
sumption or to remove the cloud from 
the plaintiffs’ title accrues on the date of 
publication 

Now.S. 111-B says that no suit relat- 
ing to certain matters mentioned therein 
shall bo instituted within three months 
from the date of the certificate of final 
publication. If the final publication and 
the making of the certificate are not 
simultaneous the result must be that the; 
cause of action arises immediately on the! 
publication of the Record-of-Rights and 
the period of limitation is subsequently 
suspended for three months after the 
certificate is made. The position does 
not appear to be happy, but this is the 
only conclusion that can be drawn from 
the various sections of the Act and the 
interpretation put upon them by judicial 
decisions. A suit for alteration of rent 
or the determination of the status of any 
tenant cannot be brought under S. Ill 
until three months after the publication 
“U) [1926] 11 0. W. N. 48. 
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of the Record-of-Rights. This provision 
indicates that every other suit can be 
brought as soon as the Record-of-Rights is 
published. This seems to be the plain 
intendment of the law as contained in 

9 

the several sections as understood by 
Courts. In Rajani Nath Pramanik v. 
Moiiaram Mandal (2) it is observed that 
a certificate signed by.the Revenue Officer 
is conclusive evidence of its publication; 
but the presumption as to the correct- 
ness of the entry arises from the publica- 
tion which is provided by S. 103 A. 

The same view was taken in Prodyat 
Ku7nar Tagore v. Balgobinda (3). 
Though that was a case under S. ILl, 
the law, so far as it related to the point 
of limitation, was similarly laid down. 
The result of these considerations is that 
in the present case the plaintSs* right to 
sue for the declaration that they had 
nishkar right in the land in suit arose 
immediately on the final publication of 
the Record-of-Rights, namely, on the 
Slst January 1918. But as the right to 
bring a suit for this purpose was susp- 
ended for three months from the 6th 
June 1918, the date when the certificate 
was signed, they are entitled to an 
extension of the period of limitation 
provided by S. 120, Limitation Act, by 
three months under 01. (4), S. lll-B. 
The last day, therefore, on which the 
suit should have been filed was the 30th 
April or 1st May 1924, The suit, having 
been filed on the 8th May 1914, is barred 
by limitation. This appeal, accordingly, 
fails and is dismissed with costs. 

Jack, J . — I agree with the conclusion 
arrived at by my learned brother in this 
case, but would like to add a few remarks. 
It is true that in a suit for a declaration 
that an entry in the Record-of-Rights is 
wrong, the cause of action starts from the 
date of publication of the Record-of- 
Rights, since the presumption of the 
correctness of the entry then arises and 
it is that presumption that clouds the 
plaintifi's’ title, but this is a suit under 
S. lll-B, Ben. Ten, Act which lays down 
that no such suit shall be instituted 
within three months of the date of final 
publication. Under S. 120, Lim. Act, 
the period of limitation starts from the 
date when the right to sue accrues. The 
right to sue accrues from the date of final • 
publication since there is no prohibition 

(2) - [1919] as O. W. N. 833=53 I. O. 968. 

(3) A, I. K. 1925 Oal. 518. 


in the Bengal Tenancy Act against the 
institution of the suit immediately after 
final publication of the Record-of-Rights; 
at the same time I think it can hardly 
have been the intention of the legislature 
to allow the institution of a suit between 
the date of final publication and the date 
of signing the certificate and this is where 
the difficulty lies. 

The case of Prodyat Kumar Tagore v. 
Balgobinda Ditchit {Z) was under S. Ill, 
Ben. Ten. Act and in that section the 
period during which no suit is to be 
brought starts from the final publication 
and not as in S. lll-B from the certifi- 
cate of publication. The case of Rajani 
Nath Pramanik v. Monaram Mandal (2) 
was an Eastern Bengal case, in which it 
was held that S. lll-B could not be ap- 
plied to extend the period of limitation, 
because in that case three months from 
the date of the certificate of final publica- 
tion had expired before the East Bengal 
and Assam Amending Act came into force. 

Rr.K. Appeal dismissed. 

^ A. I. R. 1929 Calcutta 482 

Mukerji and Mitter, JJ. 

Moolji Sikka and Co., — Plaintiffs — 
Petitioners. 

V. 

B. N. By. Co. Ltd., — Defendants — 
Opposite Parties. 

Civil Rovn. No. 1000 of 1923, Decided 
on 1st February 1929, against decree of 
Small Cause Court Judge, Sealdah, (24 
Parganas), D/- 9th May 1923. 

^ Railways Act, S. 72 (2) (a) — Date of 
Risk Notes, Forwarding note and Railway 
receipt not same — Company is protected if 
notes refer to consignment. 

So long as it is established that the Risk 
Notes, the Forwarding Note and Railway 
Receipt refer to the oousigament in question 
the Company is amply protected, though Risk 
Notes, the forwarding order and Railway 
Receipt do not bear one and “ the same 
date ” as stated in th3 approved forms of Risk 
Notes A and B; A. I. H. 1929 162 Dias, 

from. 20 C. W. N. 635 Dist.. [P 483 0 2] 

Surendra Madhab Mullick Pro- 
bodh Chunder — for Petitioner. 

Romes Ch. Sen and Jitendra Kumar 
Sen Gupta — for Opposite Parties. * 

Judgment. — A wagan-load of bins 
weighing 353 bags and 4 baskets was 
booked by the petitioners from Gondia 
to Shalimar on the B. N. Ry and deli* 
very was taken, 16 bags and 2 baskets 
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wora found damaged by water. The 
claim in the suit to whioh this rule 
relates was for recovery of compensa- 
tion for the damage aforesaid. The 
trial Judge dismissed the suit holding 
that as the consignment was covered by 
Risk Notes A and B the Ry. Co. were pro- 
tected from liability. The petitioners 
have then obtained this rule. 

In support of the rule several grounds 
have been urged. In the first place it 
has been contended that as the peti- 
tioners took delivery after the damages 
had been assessed and a certificate of 
such assessments showing the amount of 
it as Rs. 334-8-0 had been given to the 
petitioners and after the Chief Station 
Master at Shalimar had promised to 
make good the amount the railway Co. 
are under a disability to plead the Risk 
Notes. In answer to this contention it 
is enough to say that nothing has been 
proved whioh would go to raise an 
estoppel of this nature against the Co. 
Nextly, it has been urged that the goods 
were not carried in the proper vehicles 
enjoined by the rules and so there was 
misconduct on the part of the Co *3 ser- 
vants whioh would deprive the Co. of 
their protection under the Risk Notes. 
The finding on this point as recorded by 
the Subordinate Judge is against the 
petitioner. Thirdly, it has been urged 
that the conditions under which the 
Risk Notes could be taken were non- 
existent and so the Risk Notes are not 
operative. What is said under this 
head is that Risk Note form A is to be 
used when Articles are tendered for car- 
riage in bad condition or so defectively 
packed as to be liable to damage, leakage 
or wastage in transit, but that, in point 
of fact, no packing conditions were in 
existence at the date of despatch of the 
goods, and that Risk Note Form B is to 
be used only when there is an alterna- 
tive rate quoted for the goods in the 
tariff and the consignor avails himself 
of the lower rate while at the date of 
the despatch biris had only one rate. 
Neither of these matters appears to have 
been specifically raised in the Court 
below. In view, however, of the impor- 
tance of the case we have allowed the 
parties to go into these matters- We 
find that the arguments so far as these 
matters are concerned are based on some 
erroneous supposition. The Forwarding 
Note itself bears the endorsement 
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“ Packed in bags and baskets instead of 
boxes as required by the packing conditions 
prescribed. ** 

showing that such rules did exist at 
the time. The tariff rates produced be- 
fore us show that there were alternative 
rates and the petitioners availed them- 
selves of the lower rate. 

The Risk Notes, therefore, were taken 
on the basis of existing conditions 
and in our opinion were operative. 
Nextly, it has been contended that the 
agreement to limit the liability of the 
Co. was void as the Risk Notes were 
not duly executed within the meaning of 
S. 72, sub-S. (2) Cl. (a), Railway Act. We 
find ourselves unable to agree in this 
contention, because the Risk Notes have 
been proved to have been signed by the 
plaintiff’ agent at Gondia who delivered 
the goods to the Ry. Administration. 
Lastly, it has been urged that the agree- 
ment is void in that it was not in a from 
approved by the Governor-General-in- 
Council, as it must be, under S. 72, sub- 
S. (2), Cl. (b). The defect that is poin- 
ted out is that whereas in the approved 
Forms of Risk Notes A and B it is stated 
that the Risk Notes, the Forwarding 
Order and the Ry. Receipt must bear 
one and “the same date”, here the Risk 
Notes here date 13th July 1926 and 
the Ry. Receipt, 15th July 1926. Reli- 
ance for this oontention has been placed 
upon a.decision'of Tek Chand, J., in the 
ease ot'E. I. My. v. Jot Mam Chandra 
Bhan (1), A. I. M. 1928 Mahore 162. 
With all respeot to the learned Judge we 
must say we are unable to agree with 
him in the view that he has taken with 
regard to a discrepancy of this char- 
acter. The case of Mahabasha Banka- 
pur v. Secy, of State (1) upon which he 
has relied is, in our opinion, widely 
different. We are of opinion that so 
long as it is established that the Risk 
Notes, the Forwarding Note and Rail- 
way Receipt refer to the consignment in 
question the Co. is amply protected. 

As all the contentions urged in sup- 
port of the Rule fail, the rule must be 
discharged with costs 2 gold mohurs. 

V-B./r.K, Mule discharged. 


(l) (1916] 20 0. W. N. 685=33 I, 6. 303. 
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B. B. Ghosb and Garlick, JJ.* 

Surendra Nath Chatterji — Appel, 
lant. 

V. 

Jahnavi Charan Mukherji — Respon* 
dent. 

Appeal No. 109 of 1926, Decided on 
1st May 1928, from original decree of 
Dist. Judge, Hooghly, D/- 12fch June 1928. 

fa) Will — Proof to establish. 

The proof necessary to establish a will in 
India is not an absolute or conclusive one, 
but such proof as would satisfy a prudent 
man : 30 Cal. 245, Ril. on. [P 488 C 2] 

(b) Succession Act (1925), S. 61 — Signa- 
ture of testator proved — Knowledge of con- 
tents by testator is presumed — If suspicious 
circumstances are proved propounder muet 
remove them. 

On proof of the signature of the deceased or 
bis acknowledgment that he has signed the 
will he will be presumed to have known the 
provisions of the instrument he has signed. 
This presumption, however, is liable to be 
rebutted by proof of suspicious circumstances, 
such as, if the testator from want of educa- 
tion or physical inhrmity was unable to read 
or unable to understand the provisions of the 
document or his capacity for executing the 
instrument is doubtful. Then the propounder 
of the will is bound to remove those suspi- 
cious circumstances. [P 489 C 1] 

B. K. Ghosh, Surendra Nath Ghosal, 
Nanda Gopal Banerji and Hem Chan- 
dra Sen— for Appellant. 

A, N. Chaudhuri, Bijan Kumar 
Mukherji, Apurhadhan Mukherji and 
Bharmadas Sett — for Respondent. 

B. B. Ghose, J.— This is an appeal by 
the applicant for probate of a will and a 
Codicil against a portion of the decree 
of the District Judge of Hoogly. The 
will was alleged to have been executed 
by one Bam Lai Mukherji, dated 6th 
September 1914 and the Codicil was 
executed by the same gentleman dated 
11th September 1920. Bam Lai died 
on 9th April 1923. He was a gentle- 
man of considerable properties and died 
at a good old age. It is said that be 
was 85 years of age at the time of his 
death. It is unnecessary to state in de- 
tail the members of his family at the 
time of bis death and shortly before 
that as the facts have been fully set 
out in the judgment of the District 
Judge. It is snfficient to say that he 
was survived by four sons, Mritunjoy, 
Ganga Charan, Jahnavi Charan and 

- Jahnavi Prosad and two daughters and 


a large number of grandchildren. He 
became a widower in the year 1890, and 
after that he went to live more or less as 
a recluse in a house built on a rock near 
the town of Monghyr in the province of 
Bihar. Previouly he was a permanent 
resident of Boinchee in the district of 
Hoogly. The house in which he lived 
at the time of bis death was described 
as Pirpahar. None of his sons lived 
there and it appears from the evidence 
that if any of them ever visited him it 
must have been on rare occasions. The 
most curious thing is that one of the 
sons, Ganga Charan, practised as pleader 
at Monghyr and lived about 2 miles 
from the house of his father, but even 
be seems to have seldom visited bis 
father. 

It appears that on one occasion 
when he required some money for the 
marriage of his daughter, he wrote to 
his father by post about the money and 
on another occasion it appears that Bam 
Lai wanted information from Ganga 
Charan about the repair of a motor oar 
belonging to himself and the informa- 
tion as to where the motor car could be 
repaired was intimated by Ganga Charan 
by a letter written through the post. 
Again it appears that Jahnavi Prosad 
one of the sons, who is one of the res- 
pondents here, wanted to have some 
money from his father a short while be- 
fore his death and he went to Monghyr 
from the district of Hoogly and lived 
with his brother Ganga Charan from 
which place he asked for permission to 
see his father. Apparently that permis- 
sion was not granted and from the cor- 
respondence it appears that Jahnavi 
Prosad came hack disheartened on ac- 
count of his father not allowing him to 
see him. It appears further from the 
evidence that two of his grandsons by 
his first son Mritunjoy, named Kashi- 
pati and Pashupati used to live with 
Ramlal, that they were both favourites 
of Ramlal, but that Pashupati was much 
more so than Kasbipati. One test of 
this greater affection which Ramlal felt 
for Pashupati is that in 1904 he made a . 
gift of the house at Pirpahar to Pasha- 
pati and the fact that that gift was a 
genuine gift appears from the statement 
made by Ramlal in 1920 that the house 
in which he lived belonged to Pasbn- 
pati’s widow, Pashupati having died at 
that time. Kashipati died in 1918 and 
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Pashupati died in May 1919 at Benares. 
Certain other grandchildren had also 
died about that time. These things 
must have been as the learned Judge 
observed, a serious blow to the old man. 
It will bo seen later what effect these 
bereavements had on his mind as re- 
gards his power of discrimination. The 
will of 1914 was attested by several 
respectable witnesses including Lt. 
Colonel Megaw, I. M. S. (them Major) 
who afterwards became the Director of 
Tropical School of Medicine in Calcutta, 
Babu Baidya Nath Bose who was the 
well-known Principal of the College at 
Monghyr and his son Babu Hem Chan- 
dra Bose, a pleader of the place who wag 
apparently in f ood practice as he was 
Public Prosec v,or of that place for some 
time. The will was deposited with the 
Sub-Registrar under the provisions of the 
Registration Act, and the usual note was 
made on the sealed cover by the testator 
himself, which we have seen. The Codi- 
cil wag also attested by several wit- 
nesses. With this Codicil I shall have 
to deal in detail, and it is unnecessary 
to deal with this Codicil alone having re- 
gard to what I am just going to say. The 
application was resisted by two of the 
sons of Ramlal, Jahnavi Prosad and 
Jahnavi Oharan. The other sons and 
the grown up grandsons did not take 
part in these proceedings. But this is 
a matter of very little importance one 
way or the other. Those other persons 
might think that it was not worth their 
while to fight the case, and no pre- 
sumption can bo made either in favour 
of the applicant on account of their 
silence nor against the objectors on that 
ground. 

The ground? on which the two objec- 
tors resisted t lO application of the peti- 
tioner, shortly stated were that the will 
had been executed when the alleged 
testator was 76 years of age, and the 
Codicil when he was about 82 years old, 
that from about 12 years before his 
death he became weak and infirm both 
physically and mentally and incapable 
of managing his own affairs owing to 
softness of the brain, that other persons 
wielded considerable infiuenca orer his 
mind and the alleged testator became 
a mere creature in the hands of these 
persons. Amongst those persons was 
his grandson Pashupati and other per- 
sons connected with him including Snr- 


endra Nath Chattorji, the appellant* 
before us and petitioner before the lower 
Court. It was alleged specifically that 
the deceased was not in a sound dispos- 
ing stato of mind at tho time of the 
alleged will or of tho alleged Codicil 
and that therefore the application for 
probate should be refused. Tho learned 
Judge in an elaborate judgment consi- 
dered all the circumstances of tho case 
and in the result allowed tho applica- 
tion of the propounder in part. He 
mado an order granting probate of the 
will of 1914 and refused probate of the 
Codicil dated llbh September 1920. 
From the part of the decree refuging 
probate of the Codicil the petitioner in 
the Court below appeals to this Court. 
Tho objectors in the Court below, the 
resoondents here, prefer a cross-objec- 
tion against that part of the decree by 
which the District Judge granted pro- 
bate of the will of 1914. 

Mr. Choudhury, counsel for tho res- 
pondents, candidly stated before us that 
having regard to the nature of the evi- 
dence and the findings of the learned 
District Judge he does nob consider it 
proper to take up the time of the Court in 
pressing the cross-objection. Bub at the 
same time he reserves the liberty for 
his clients to press their objection be- 
fore any higher Court if they choose to 
carry the case further. Our labour 
has been a good deal lightened by the 
course which Mr. Choudhury has thought 
proper to take with regard to this case. 
We have therefore to look to the propriety 
of the order made by the District Judge 
with reference to the Codicil dated 11th 
September 1920. 

The observations of the learned Judge 
with regard to tho Codicil in question are 
to be found in his judgment at pp. 172 and 
173. It is not quite clear although the 
learned Judge criticized the evidence of 
the attesting witnesses to the Codicil, 
whether he found that it was duly exe- 
cuted and attested or not. The learned 
Judge says that tho memory of the alleged 
testator had been failing and that the con- 
tents of the Codicil show that it was not 
only for the benefit of Pashupati’s child- 
ren but for strengthening the hands of 
Suren Babu and for his immediate bene- 
fit. The two question in my opinion 
have not been kept separate by the learn- 
ed Judge, that is, as to tho matter of due 
execution and attestation and as to the 
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question of undue influence and of sound 
disposing mind. The learned Judge 
states in one place in his judgment that 
the effect of the bereavements on the old 
man’s health and mind, especially the 
death of the youthful and promising and 
beloved grandsons, was very great and he 
seems to think that his mind was so 
unhinged that he was not capable of 
understanding what he was doing. He 
concludes that portion of the judgement 
by these words: 

*‘At this time (that is, at the time of Pashu' 
pati’s death) he was more than 80 years old 
and if as pointed out he had lost his faith in 
Jahnavi Charan also the old man could not 
but have been unbalanced." 

The learned Judge also seems to have 
been of opinion that undue influence was 
exercised on the mind of the testator 
where he states: 

"It may be the old man was a willing wic' 
tim; but as years passed by and from proved 
conduct of Suren Babu and Arun, I find that 
the infiueDce was exercised unduly and impro- 
perly," 

and 

"I am convinced from after Pashupati’s 
death in 1919 it does not appear he had power 
of discrimination or will power which would 
enable him to make a disposition of his pro- 
perty properly." 

The District Judge concludes his 6nd- 
ing in this way: 

"As regards issue 4 (that is the issue 
with regard to the will) I find that there is 
satisfactory evidence ol execution and attesta- 
tion and it has not been proved the will is the 
outcome of undue infiuence. The probate 
therefore may be granted. My conclusion is 
that this second Codicil has not been proved 
to have been legally executed and attested and 
fnither, I am of opinion that at the time of this 
Codioil Ram Lai Babu could not have posses- 
sed a disposing frame of mind. On the other 
hand, he was under the influence of Suren 
Babu which infiuence has clearly been unduly 
and unfairly exercised. This is my answer to 
issues 5, 6 and 7. In answer to issue 8 I say 
that the conscience of this Court has not been 
satisfied and the Court declines to grant the 
probate of this document." 

I will first deal with the question of 
sciund disposing mind of the alleged 
testator at the time of the execution of 
the Codicil. (His Lordship then dis- 
cussed evidence and came to the follow- 
ing conclusion). All these facts show 
that Bamlal was not deficient in intel- 
lectual powers towards the end of 1920 
and afterwards and the finding of the 
learned Judge on the evidence that Bam* 
lal was quite capable of executing the 
will, but had no sound .disposing mind 


when he executed the Codicil seems to be 
inconsistent. 

Bam Lal was under the impression 
that Fashnpati had been foully done to 
death. His belief wag that although ho 
had sent medical men to attend on Pushn- 
pati, the medicines prescribed by these 
medical men were not allowed to be' ad- 
ministered to him. Further there is a 
hint that incantations were used for the 
purpose of hastening his death. Bam 
Lal was a believer in Occult powers and 
his letters to Jahnavi Charan show that 
he thought that Jahnavi Charan was a 
saint and a seer possessed of occult 
powers. 1 may here interrupt myself to 
say that Jahnavi Charn was a graduate 
of the Calcutta University and an M. A. 
If he falsely led his father to believe that 
be had occult powers that was certainly 
very wrong. But there are believers in 
occult powers in the country as well as in 
other contries among men who are un- 
doubtedly of the keenet intelligence. Al- 
though Bam Lal believed in the occult 
powers of Jahnavi Charan, his letters 
show that he was very parsimonious 
about money for acts done by Jahnavi on 
his behalf for acquiring merit in the 
other world. As an instance, it appears 
from certain letters that he used to pay 
Bs. 25 for saving a cow from slaugther 
and Bs. 10 or so for saving a sheep and 
small suras of money for saving fish and 
putting them back into the river. But 
these letters show at least in two fu* 
stances that an extra sum of Bs. 2 was 
paid to Jahnavi Charan and that money 
was directed to be kept in deposit al- 
though Jahnavi Charan was addressed in 
these letters as the blessed one, a seer, 
lord and so forth. There appears to be 
one reason why Jahnavi Charan was ad- 
dressed by his father in such honorific 
terms and the reason seems to have been 
that Jahnavi Charan led bis father to be- 
lieve that by his pious spititual exercises 
he conld cure Pashnpati of the discease 
from which he was suffiering. After the 
death of Pashnpati the letters do not show 
that Jahnavi Charan was addressed in the 
same high flown language although the 
letters do not show any particular dis- 
like towards Jahnavi Charan. However, 
it is nobody*s case that the fact that Ram 
Lal believed in occult powers show that 
his intelligence had suffered in any way 
in the least. The position therefore 
after the death of Pashnpati was this 
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Bamlal was against all persons who were 
in some way or other oonneoted with the 
will alleged to have been exeonted by 
Pashnpati. He had also suspicions as 
regards the people who were about him 
at Benares at the time of his death that 
they neglected his proper treatment, and 
these people were the father of Pashu- 
pati, Suvankari the widow of Kashipati, 
and there may be other persons we do 
not know. After the death of Pashupati 
the appellant Surendra Nath seems to 
have come into contact with Kam Lai. 
Ho brought down from Benares the 
widows of Kashipati and Pashupati and 
their children to Monghyr. The evidence 
is that Surendra met Bamlal only on a 
few occasions, 3 or 4, 4 or 5. On each 
occasion he stayed with Bamlal for a 
very short time. He undoubtedly 
went there before the execution of the 
Oodicil. Surendra also went there when 
Bamlal was examined with reference to 
Pashupati’s will. But he used to live 
in the town of Monghyr. It further ap- 
pears that Bamlal felt very much attach- 
ed towards the son of Pashupati as he 
would naturally be if he loved Pashu- 
pati as appears from the evidence. 
Pashupati was the person who assisted 
him in managing the zemindar! and as a 
matter of fact the objectors say that it 
was Pashupati who had exercised undue 
influence upon him for the execution of 
the will of 1914 This 'was the state of 
the family and the condition or state of 
mind of Bamlal at the time of the execu- 
tion of the Codicil. 

The learned advocate for the respon- 
dents did not contend and could not con- 
tend that there was any evidence of undue 
influence being exercised on Bamlal for 
the execution of the Codicil in 'question. 
Ho also had to admit, as I have already 
stated, that Bamlal had sufficient mental 
capacity for executing the Codicil. Mr. 
Ohoudhury’s argument was that the judg- 
ment of the District Judge may be sup- 
ported on other strong grounds and he 
put his argument as follows : Bamlal 
was really advanced in years. He was 
hard of hearing as is natural at his age. 
His eye-sight was growing dim. He him- 
self stated in his evidence in January 1921 
that since two months previous to that 
date his eye-sight was getting dim. It 
was bis habit to have his work done in 
the matter of correspondence by Norendra 
Kumar Biswas who was the tutor of 


Kashipati and Pashupati when they were 
young. He acted as a sort of Secretary 
after they had grown up, and was known 
as the Master Mohasaya. The Codicil 
was drafted by a Firm of Attorneys in 
Calcutta under instructions received from 
Surendra Nath. 

Surendra Nath does not come forward 
to give evidence as to what instructions 
he received and what instructions he 
conveyed to the attorneys. It should 
also be remembered that the attorneys 
were the attorneys of Surendra himself 
and they never previously acted on be- 
half of the testator. The reason given 
for Surendra not giving evidence in the 
case is certainly not satisfactory. The 
learned advocate argues upon these cir- 
cumstances that there is a gap in the 
chain of evidence, and it has not been 
proved that the Codicil was prepared 
according to the instructions of Bamlal 
or that he executed it with full know- 
ledge of its contents. It is evident that 
the instructions which were sent through 
Surendra could not have been verbal in- 
structions because the draft contains 
various dispositions which could not 
possibly have been given or carried ver- 
batim by word of mouth- Beference is 
made to the Will of 1914 in the draft 
and it is quite apparent that a copy of 
the will must have been in the posses- 
sion of Bam Lai which was given to 
Surendra for the use of the Solicitors for 
the preparation of the draft. The evi- 
dence with regard to this is very un* 
satisfactory. But in my opinion the res- 
pondents should have asked the clerk 
from the attorney’s office who produced 
the Day Book of the Attorneys from what 
instructions the attorneys had prepared 
the draft. Now the argument of the res- 
pondents resolves itself into this, that 
the condition of Bamlal should be taken 
into consideration in judging whether 
the Codicil was one which was really 
executed by him with full knowledge of 
its contents. It is not denied that Bam- 
lal knew English, but it is said that his 
knowledge of English was very limited. 
It requires a greater knowledge of English 
than what Bamlal seems to have posses- 
sed in order to understand the draft, and 
there is no evidence that the draft or the 
Codicil itself as drawn was ever read 
over to him. Surendra takes some benefit 
under the Codicil, althojigh it is ^mall- 
The greatest benefit is^tm^n 
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pa.ti s son a minor of fcendor age. The 
learned Judge has stated that there is no 
reason why Kashipati's sons should be 
deprived of what was given to them under 
the will and Pashupati’s son be made 
the object of bounty of the testator who 
had 85 lacs from his father. Now the 
statement of fact by the learned Julgo 
that Pashupati’s son had got 85 lacs from 
his father is not supports! by evidence. 
It would rather seem that if the fact had 
not been different Ramlal would not have 
taken such keen interest in getting the 
will rejected. We cannot dive into the 
mind of the testator why Kashipati’s son 
was not made an object of his bounty. 
Nor can we divine why Siva Prosad a 
grandson was deprived of the four annas 
share of the dwelling house at Boinchee 
which was given to him under the will 
of^ 1914. If the Codicil is proved other- 
wise these facts are not sufficient for dis- 
crediting the document. 

The main question is whether there 
are such grounds for suspicion as would 
lead U9 to hold that it has not bean suffi- 
ciently proved that Ramlal had really 
executed the Codicil with full knowledge 
of its contents. Now I mast take the 
findings of the learned Judge one by one. 
There is no reason to suppose that the 
Codicil was not legally executed. It is 
unnecessary to state in detail the facts 
which the learned Judge considers as 
damaging against the witnesses. Tne 
Codicil was registered by Ramlal, the 
execution was admitted before the Sub- 
Registrar and there is no reason to sup- 
pose that the attesting witnesses did nob 
see the testator put his signature to the 
Codicil or that they had not attested the 
signature as required by law. True, Arun 
Deba is a junior pleader and Abinash 
Babu is the health officer of the local 
municipality and they were called for the 
purpose of attesting the document and 
the other attesting witnesses were the 
Secretary of Ramlal, Narendra Kumar 
and a Gomastha, Sankhi Iial. There is 
no good reason for disbelieving their 
testimony that the Codicil was executed 
by Ramlal in their presence and attested 
by them. There is also no question that 
Ramlal at the time did possess sound 
, disposing mind. The only question is 
whether Ramlal executed the Codicil 
with full knowledge of its contents The 
expression of the learned Judge that the 
.conscience of the Court was not satisfied 


with regard to this Codicil must have 
been taken from the well-known case of 
Barry v. ButUn (l). The expression 
that the conscience of the Court is to be 
satisfied, I presume, is a heritage from 
the observations of the Ecclesiastical 
Ccurts in England which had formerly 
jurisdiction with reference to wills. 
Now what is the evidence that is neces- 
sary for the purpose of removing any sus- 
picion as regards wills ? In a recent 
case, Robins v. Rational Trust Co. (2), 

Jjord Dunelin remarks, 

"Now tho English Courts have gone what 
soma might think pretty far on the qaestion 
of what duty lies on those who propound a 
will. ” 

That was also what appears to have 
been directly held in the case of Jarat 
Eumari Dassi v. Bissessur Dutt (3). 
There the learned Chief Justice, Sir 
Lawrence Jenkins, observed and it 
was concurred in by Woodroffe, J.i 
that in India there was only one 
test or proof with regard to all civil 
cases. I respectfully agree with the 
opinion of the learned Judges in that 
case, and I would say that in all cases 
whether it is a will case or a case with 
regard to any other document, the Court 
must bo satisfied upon the evidence in 
order to make a decree in favour of the 
party relying on the document. There 
is DO absolute test for weighing evidence, 
specially as regards oral evidence which 
is given by the contending parties in a 
Court of justice. The Judges should try 
their best to ascertain the truth and 
that can only be done in the manner pro- 
vided in the Evidence Act, and the proof 
naoessary to establish a will in tbis( 
country is not an absolute or conclusive 
one, but such proof as wcnld satisfy a 
prudent man. 

Moreover, it seems to me that the 
propounder of a will has to remove only 
such suspicious circumstances as are 
suggested by the objectors. The ques- 
tion therefore in this ease is what is 
the suspicion that is raised in this ease 
which must be removed by the peti- 
tioners. I have stated the main objec- 
tions of the respondents pnt forward in 
the Court below. The facts alleged by 
the objectors have not been supported 
by tho evidence. There is absolnt ely no 

(1) [1840] 2 Moore P. G. 480. 

<21 [1937] A. 0. 515 at p. 519. _ 

(3) [1912] 39 Oil. 245=13 I. C. 577=16 C. W. 

N. 265. 


1929 SORENDRA Nath v. Jahnavi Charan (B. B. Ghose, J.) Calcutta 489 


evidence of undue influence exercised by 
anybody. The evidence is quite clear 
that Batnlal had sound disposing mind 
at the time of the Codicil and long after. 
The ordinary burden upon the pro- 
pounder to prove due execution and 
attestation has in my opinion been dis- 
charged. Then the question is whether 
Ramlal executed the Codicial after know- 
ing its full contents. The general rule, 
I need hardly say, is that on proof of the 
signature of the deceased of his acknow- 
ledgment that he has signed the will, he 
will be presumed to have known the 
provisions of the instrument he has 
signed. This presumption however is 
liable to be rebutted by proof of sus- 
picious circumstances, such as if tho 
testator from want of education or 
physical infirmity was unable to read 
or unable to understand the provisions 
of the document or his capacity for 
executing the instrument is doubtful. 
Then the propunder of the will, is bound 
to remove those suspicious circum- 
stances. But as I have already said I 
do not think wills stand on any different 
plane from any other instrument which a 
person is bound to prove in order to 
succeed. In this case whatever might 
be the suspicious circumstances alleged 
on behalf of the objectors here for the 
first time, these are in my opinion re- 
moved by the evidence adduced in this 
case notwithstanding that Surendra has 
not given evidence as to the instructions 
given. The draft of the Codicil has been 
produced and there is a note on the draft 
by Ramlal with his own hand that he 
approved it, and it was sent back to the 
Firm of Attorneys by post with a co- 
wering letter, Ex. 5, dated 19th August 
1920. The letter runs thus: 

** Dears Sirs, I have received the draft Co- 
dioil drawa by you aooording to my instruo- 
tious sent to you through Babu Surciidra 
Nath Chatterji. I have carefully gone 
through tho draft and find the same in order 
and drawn in exact accordance with my in- 
structions. 1 have made an alteration and 
1 enclose the same herewith. Please have it 
engrossed and return it to me at an early 
date for oxeoution. Yours faithfully: Ram 
Lai Mukhorji. Enclosure-Draft Oodioil.” 

This letter is in the hand-writing of 
Narendra and signed by Ramlal. Na- 
rendra was cross-examined on this and 
his reply was that the whole of the 
letter was dictated by Bam Lai. No 
question was put to him as to whether 
Ram Dal was capable of dictating such 


a letter as that. If this is believed, and 
there is no reason to disbelieve it, then 
Ram Lai had a fairly good knowledge 
of English. Moreover as the learned 
•Tudge observes if his knowledge of Eng- 
lish was limited, the sons would not 
have carried on correspondence with 
him in English. In any case from tho 
proved fact of the strong will of Ham 
Lai it cannot bo assumed that he ever 
signed the paper without fully knowing 
■ its contents. Narendra says: 

“ Exhibit 5 is the verbatim reproductiou 
of what Ram Lai Babu dictated. Whoa the 
Codicil arrived by post tho Babu read it 
through to himself.” 

From the fact of the note on tho draft 
which was written and signed by Ram 
L with bis own hand and the letter, 
Ex. 5, I have no doubt in my mind that 
Ram Lai executed the Codicil with full 
knowledge of its contents. 

One other fact should be mentioned 
here. The letter Ex. 5 states that there 
was only one alteration in the draft 
while the draft shows that there are 2 
or 3 alterations. But that one altera- 
tion was an important alteration that the 
executor shall not bo liable to account to 
any one and will deal with the property as 
if he was the malik. It seems that Ram 
Lai thought that was the only one im- 
portant alteration which should be men- 
tioned. There is no evidence in whose 
hand-writing the alterations were made. 
Jahnavi Prosad, who only of the tw’o 
objectors gave evidence, says that it was 
in Surendra's hand-writing, but Suren- 
dra does not appear to have been there 
at the time when the draft reached Ram 
Lai by post and no question was put 
to any of the witnesses for the applicant 
as "o the hand-writing of the alterations. 

I fo not therefoM attach much impor- 
t«. ICO to tho evidence of Jahnavi Prosad 
that the alterations are in the hand- 
writing of Surendra. It has also been 
contended why should a perfect stranger 
to Ram Lai like Surendra be made the 
absolute master of the property. It is 
difficult to understand what motive led 
Ram Lai to act like that. Apparently 
Ram Lai had no faith in any member of 
his family when he thought that Pashupati 
had been done to death by his own 
people. He found this stranger Surendra, 
who is a sort of cousin of Pashupati's 
widow, bad interested himself on behalf 
of Parijat and her infant son and was 
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conducting the litigation with regard 
to Pashupati’s will. He might have 
thought that this is the person who 
would take interest in the affairs of the 
infant. The provision that Surendra 
would not be accountable to any person 
is of no serious conseqence, because he 
would be liable to account to the legatees 
whether the testator says so or not. 

I think I have disposed of all the ob- 
jections raised and in my view the lear- 
ned Judge’s decision with regard to the 
Codicil must be set aside and probate 
granted to the petitioner of the Codicil 
dated 11th September 1920. 

I have not made any observations 
with reference to another Codicil which 
the learned Judge has not believed. 
That Codicil was executed in March 
1920, and that has only an indirect be- 
aring on the case. No probate was asked 
for and it is unncessary to deal with 
the execution or proper attestation of 
that document. 

The appeal is allowed, the judgment 
and decree of the learned Judge with 
reference to the Codicil of 11th Septem- 
ber 1920 is set aside and probate of the 
same should be granted to the applicant. 

The cross-objections are dismissed 
without costs. Having regard to the 
fact that the legal heirs of Bam Lai are 
the objectors and the other circum- 
stances of the case the costs of both 
parties in both Courts will come out of 
the estate. We assess the hearing- 
fee at Es. 500, 

Garlick, J. — I agree. 

R K. Appeal allowed and 

Cross-objection dismissed. 
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Mukerji, J. 

J'Uman Sadagar — Accused — Peti- 
tioner. 

V. 

Corporation of Calcutta Complainant 
— Opposite Party. 

Criminal Revn. Case No. 471 of 1929, 
Decided on 22ad May 1929. 

Calcutta Municipal Act (2 of 1923), S. 271 

Pendency of suit for ejectment of tenant, 

or existence of injunction against owner of 
premises or mere application under S. 527 
would not relieve owner from liability for 
conviction for non-compliance with notice 
under S. 271 but such proceedings cannot be 
ignored while considering what should be 


proper sentence for offence of non-compli' 
ance. 

The pendency of a suit in ejectment against 
the tenant or the existence of an injnnotion 
against the owner of the premises restraining 
him from taking possession of the premises or 
even the mere filing of an application under 
S. 527 would not be sufficient to relieve the 
owner from a liability for a conviction for 
non-compliance with a notice under S. 271 re- 
quiring him to erect privies connected with 
the premises. One cannot entirely overlook, 
however, the existence of such proceedings in 
considering the gravity of the offence and in 
‘ determining the proper sentence. [P 491 C 2} 

Satindra Nath Mukkerjee — for Peti- 
tioner. 

Gopendra Krishna Banerjee — for Op- 
posite Party. 

Judgment. — This Rule has been is- 
issued to show cause why the conviction 
of the petitioner under S. 488 read with 
S. 271, Calcutta Municipal Act, (Act 2 
B. C. of 1923) should not be set aside or 
such other or further order made as to 
this Court may seem fit and proper. The 
facts necessary to be stated are the fol- 
lowing. The petitioner holds a certain 
property, to wit, premises No. 7 Gas 
Street, Calcutta, on a lease. The pre- 
mises in question were in the occupation 
of a tenant Kissen Bam Shaw who, it is 
said, held the same under a registered 
kabuliat for two years from 8th Decem- 
ber 1920 and on the expiry of the term 
has been holding over. In October 1927 
the Corporation of Calcutta served a 
notice on the petitioner under S. 271, 
Calcutta Municial Act, requiring him to 
erect two connected privies in the pre- 
mises. The petitioner, having failed to 
comply with this requisition, was con* 
vioted at first on 3rd April 1928, and 
sentenced to pay a fine of Rs. 25 and 
again on 12th June 1928 and sentenced 
to pay a fine of Ba. 30. The present con- 
viction against which this rule has been 
issued was upon an application in which 
it was stated that the petitioner con- 
tinued in not complying with the afore- 
said notice under S. 271 of the Act from 
13th June 1928 to 10th September 1928. 

The fact that there was non-compliance 
with the notice in question between the 
dates to which reference has just been 
made was admitted on behalf of the peti- 
tioner by the pleader who appeared for 
him before the learned Municipal Magis- 
trate. The Buie that has been issued by 
this Court has been songht to be sup- 
ported by reference to certain proceedings 
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in other Courts and on a reference to 
■which it has been argued that the con- 
Tiotion is not maintainable. I shall pre- 
sently refer to those proceedings. The 
petitioner appears to have hied a suit in 
ejectment against the tenant being title 
Suit No. 715 of 1927 of the Court of the 
Munsif at Sealdab. This suit was filed 
sometime in the year 1927. It ended in 
a decree against the tenant Srikissen 
Ham on 19th July 1928. The petitioner 
.states that when he tried to execute the 
ejectment decree for getting khas posses- 
sion of the said premises, one Jiblal Shaw 
alleging that he was the tenant’s brother 
filed a declaratory suit against the peti- 
tioner on 13th August 1928 being suit 
No 209 of 1928 in the Court of the Sub- 
ordinate Judge at Alipore and on 14th 
August 1928 obtained an injunction 
against the petitioner restraining him 
from taking possession of the said pre- 
mises. On being called upon to answer 
the charge with regard to which the 
petitioner has now been convicted he ap- 
peared before the Court and on 4th De- 
cember 1928 placed all the facts before 
the Municipal Magistrate and upon that 
he was advised to make an application 
under S, 527 of the Act in the Small 
Cause Court of Sealdah in order to obtain 
facility for getting possession of the pre- 
mises for the purpose of constructing the 
privies thereof. 

The petitioner states that on his un- 
dertaking to make the said application 
the case was adjourned and on that he on 
13th December 1928 did, in point of fact, 
file the said application in the said Court. 
That application, the petitioner states, 
is yet pending. On these facts, the peti- 
tioner contends that the order of convic- 
tion which was passed against him was 
one which was not justifiable. 

Now, it seems to me upon the provi- 
jsions of the law as it stands that the 
jpeudenoy of a suit in ejectment against 
the tenant or the existence of an injunc- 
tion against the petitioner or for the 
matter of that the mere filing of an ap- 
plication under S. 527 of the Act would 
^not be sufficient to relieve the petitioner 
|from a liability for a conviction for non- 
iCompliance with a requisition such as 
[there was in the present case under 
S 271, Calcutta Municipal Act. At the 
[same time, however, it seems to me that 
in order to consider the gravity of the 
offence which one commits in not com- 
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plying with a requisition of this charac- 
ter at a time when proceedings of the! 
nature to which I have already referred; 
are pending, one cannot entirely overlook! 
the fact of the existence of those proceed-j 
ings. It is true that S. 527 of the Act' 
says in Cl. (3) of it that : 

“after eight days from the date of any such 
order, the said occupier shall afford all such 
reasonable faeilities to the owner for the pur- 
pose aforesaid as may be prescribed in the said 
order ; and in the event of his continued re- 
fusal to do so, the owner shall be discharged, 
d uring the continuance of such rofusal from 
the liability which he would otherwise incur 
by a reason of his failure to comply with the 
said provision or requisition.*’ 

But the subsection does not mean that 
the pendency of an application under 
S. 527 or for the matter of that, of other 
proceedings bona fide taken by one for 
getting khas possession of the property, 
need not be considered for the purpose of 
determining what should be a proper 
sentence to be imposed upon him for his 
failure to comply with the requisition. I 
am not oblivious of the fact that the ap- 
plication under S. 527 was made only on 
13th December 1928 and not at any time 
during the period from 13th Juno 1928 
to loth September 1928 during which 
the offence is said to have continued. 

The fact that it was not made within 
the period aforesaid only means that the 
application does not absolve the peti- 
tioner from liability. The proceedings 
that the petitioner took for the purpose 
of getting khas possession of the pro- 
perty, I am clearly of opinion, were taken 
by him bona fide and I think he was per- 
haps wrongly advised in not taking pro- 
ceedings under S. 527 of the Act in the 
first instance. Having regard to those 
proceedings and in view of the fact that 
that application has been made and is 
actually pending, some consideration, in 
my opinion, should be shown to the peti- 
tioner in the matter of the sentence that 
is to be passed on him and in that view 
of the matter I would reduce the sentence 
passed on the petitioner to a fine of four 
annas per diem for the 75 days for which 
the learned Magistrate has convicted him 
in other words, that the petitioner should 
be sentenced to pay a fine of Rs. 18.12-C) 
in default to undergo simple imprison* 
meat for 18 days. 

It appears from a perusal of the order- 
sheet of the case which has been started 
on the application under S. 527 of the 
Act that on several occasions the peti- 
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tioner was ready wifch his witnesses but 
on the prayer of the opposite party the 
hearing of the application was adjourned 
and it further appears that on the last 
two days for which the case was fixed, 
nan^ely. 20fch April 1029 and 11th May 
1929 the opposite party was ready but 
the petitioner for some reason or other 
asked for and obtained an adjournment. 
The petitioner will be well advised not 
to apply for such an adjournment again 
and to have the matter brought to an end 
in order that if he obtains an order under 
S. 527, sub-S. 3 in his favour he may get 
the benefit which that section would 
confer on him. The Rule will be made 
absolute only to this extent that while 
the petitioner’s conviction stands the 
sentence passed on him will be reduced 
as aforesaid. Balance of the fine, if paid, 
will be refunded. 

s.n./r.k. Buie made absolute* 
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Mitter, J. 

Durga Prasad Thakur — Appellant. 

V. 

Tarakeswar Moulik and others — Res- 
pondents. 

Appeal No. 511 of 1928, Decided on 
13th December 1928. 

Civil P. C., O. 41, R. 27 — Admissibility of 
additional evidence — Appellant cannot com- 
plain if additional evidence is taken for him. 

The appellant cannot in second appeal com- 
plain that additional evidence received in the 
lower appellate Court giving the appellant an 
opportunity of ostabliahing by production of 
further evidence that the dakhilas given by 
the landlord were genuine, was wrongly re- 
ceived by that Court : 36 Cal, 833 (P. C.), Rel* 

on. [P 493 0 1] 

Benode Mitter, Badha Binode Pal and 
Prem Banjan Boy Chowdhury — for Ap- 
pellant. 

Sarat Chandra Boy Ghotvdhury and 
Dwijendra Krishna Dutt — for Res- 
pondents. 

Judgment, — This is an appeal by the 
defendant Dtnd arises out of a snit com- 
menced by the plaintiffs for recovery of 
possession of the lands described in the 
plaint about 13i cottas in area after 
establishment of their title to the same. 

The defence of the defendants was that 
the plaintiffs or their vendor Harinath 
had no title to the suit land which ori- 
ginally belonged to one Barani Bewa, 
defendants* grandfather’s sister who 
made a verbal gift of the land to the defen- 
dant's father Jharti Mondal and that the 


defendant after inheriting tho land from 
Jharu Mondal sold the land to Durga 
Prasad, who is the appellant before me. 
The Munsiff decreed the plaintiff’s suit. 
Against this decision an appeal was taken 
by the defendants to the Court of the Sub- 
ordinate Judge of Rajshahi and the learned 
Subordinate Judge after taking additional 
evidence at the appellate stage has affirmed 
the decision of the Munsiff. 

A second appeal has been taken to this 
Court by defendant 7 who has purchased • 
the interest of defendants 1 to 4 and Sir 
Benode Mitter appearing for defendant 7 
has contended that the case should be 
remanded to the lower appellate Court 
on acoount of various errors of procedure 
which have affected the merits of the 
case. It is said that the lower appel- 
late Court having proceeded to decide the 
appeal by the reception of inadmissible 
evidence the a.ppeal should be rehearod 
after excluding the additional evidence 
and other inadmissible documentary evi- 
dence. It appears that the plaintiff’s 
case was that the jote in question be- 
longed to one Harinath and that they 
purchased from Harinath, the said jote on 
13th August 1919 and that Harinath and 
after him plaintiffs possessed the land in 
suit through their tenant one Chhabuli 
who is defendant 5 in the present litiga- 
tion. The case of the defendant, as I 
have indicated, is that the jote originally 
belonged to Barani and that Barani made 
an oral gift to her nephew Jharu MondM, 
that defendants 1 to 4 are the heirs of 
Jharu and that they were possessing the 
disputed land through defendant 5. There 
was previous rent suit against Chhabuli 
which was instituted by the present 
plaintiffs on the basis of their purchase 
of the jote from Harinath and on the basis 
of a re-settlement in Barga of the dis- 
puted lands with defendant 5 in the year 
1326 corresponding to 1907. In that suit 
it was decided that there was no relation- 
ship of landlord and tenant between the 
present plaintiffs and defendant 5 and it 
was held that the plaintiffs were not 
possessing disputed land through Cbba- 
buli i. e. defendant 5. In that suit it 
was also held that the entry in the Re- 
cord-of-Rights that Hari Nath was pos- 
sessing the land through defendant 5 was 
a doubtful entry. The learned District 
Judge who decided the appeal from the 
decision of the rent suit found that the 
circumstances were such as to show that 
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there was no relationship of the landlord 
and tenant between plaintiS^s and defen- 
dant 5 and there was no agreement to pay 
Barga rent. The learned District Judge 
left open the question of plaintiffs’ titles. 

The grounds taken by Sir Binode 
Mitter fall substantially under four heads. 
It is argued in the first place that the 
Subordinate Judge ought not to have al- 
lowed appellants’ evidence to be taken 
at the appellate stage for the purpose of 
considering as to whether the dakhilas 
filed by the defendant are genuine or not. 
It appears that both sides produced dak- 
hilas in the Court of the first instance 
from the sherista of the landlord and the 
Munsiff with reference to the dakhilas 
of the defendants said that they did nst 
relate to the disputed land. The Munsifi 
said this : 

“Thus I must hold that the defeudants’ 
dakhilas Ex. B. Series, if they are genuine do 
not refer to the suit land or that suoh dak* 
hilas have been manufactured with the help 
of landlord’s gomastha who has nothing to 
lose by the issue of spurious dakhilas in dupli* 
cate.’* 

After hearing the appellant the learned 
Subordinate Judge on 5th August 1927 

recorded the following order : 

“Heard the learned pleaders of both sides. 
It is very important in this case to find out 
which set of dakhilas is true. The result of 
the ease hinges much upon it. Both parties 
are to take proper steps for enlightening the 
Oourt on the point. After taking evidence on 
that point 1 shall hear the appeal." 

Ib appears that in pursuance of this 
order on 29bh October 1927 when the 
appeal was finally taken up, the appellant 
examined one of the landlords, Babu 
Girija Bhusan Rai, who produced a num- 
ber of documents Ex 9 to 9z, 9z to 9z28 
and Ex. 10 which had been used in evi- 
dence. It is oomplained on behalf of the 
appellant that O. 41, R. 27, Civil P. C., 
does not authorize the appellate Court to 
take additional evideuoe in such circum- 
Istanoes. It appears to me, however, that 
the additional evidence was taken for tho 
purpose of giving the defendants an op- 
portunity of establishing by production 
of further evidence that the dakhilas 
given by the landlord were genuine. It 
seems to me that in the oircumstancea 
the defendant cannot now complain that 
the additional evidence was wrongly 
[taken. In this connexion I may refer to 
an observ ttion of their IjorHehips of the 

(1) [1909] 86 Cal, 833=.3 I. 0. 465=86 I. A. 
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Judicial Committee in the case of Jagcir- 
nath Pershad v. Harmman Pershad (i). 
Their Lordships said this (at p. 839), 

“On the argument of the appeal it was ob- 
jected that tho examinatiou of three witnesses 
by the Court of appeal was irregular; but it 
appears that the examination was taken with 
the assent of both sides. Ib is not open, the 
reforo, to any body to complain of it now.” 

Therefore this ground of appeal must 
fail. It was argued in the second place 
that as it was decided in the rent suit as 
between plaintiffs and defendant 5 that 
defendant 5*9 possession was not the pos- 
session of the plaintiff that question is 
res judicata between the plaintiff and 
defendant 5. I think this contention is 
sound but even if full effect is given to 
this contention that does not affect the 
decision of this appeal for the effect of 
the decision of the Court of api)eal below 
is that there was no relationship between 
plaintiffs and defendant 5 in the year 
1326 and plaintiffs alleged their re-settle- 
ment in the Barga with defendant 5. The 
present suit was instituted in 1923 with- 
in 12 years of 1326 i e. 1919; consequently, 
even if plaintiffs cannot show that the 
possession of Chhabuli was not his pos- 
session since 1326 his suit cannot be held 
to be barred by the statute of limitation. 

The third ground taken was that the 
lower appellate Court has relied on cer- 
tain recitals in another document which 
was nob interpartes and which was with 
respect not to disputed land but to some 
other parcel of land. It appears to me, 
however, that no reference has been made 
by the lower appellate Court to this 
document which is £z. 3 in the case but 
the lower appellate Court has not re- 
ferred to it at all. This ground of ap- 
peal must fail. 

It was argued in tho fourth place that 
the lower appellate Court was in error 
in stating that there was no evidence to 
rebut the khatian whereas, the previous 
rent decree was good evidence to rebut 
the entry in the khatian which showed 
that defendant 5 was a tenant under 
Harinath through whom the plaintiffs 
claimed. It appears, however, that the 
learned Subordinate Judge did consider 
the effect of Ex. K which is the decree 
in the rent suit and he said rightl / that 
the effect of that decree is that the Court 
did not believe the resettlement with 
Chhabuli by the plaintiffs in 1326 and 
found the absence of relationship of land- 
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lord and tenant between them. As I 
have said the effect of that is that Chha- 
buli’s possession was not the possession 
of the plaintiffs from after 1919 and this 
does not affect the question of limitation. 

As all the grounds raised in this ap- 
peal fail this appeal must be dismissed 
with costs. 

V-B./R.K. Appeal dismissed. 
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Gqming and Pearson, JJ. 

Tarah Nath Mukherjee — Plaintiff — 
Appellant. 

V. 

Sanat Kumar Mukherjee others — 
Defendants — Respondents. 

Appeals Nos. 206, 207 and 208 of 1927, 
Decided on 2l3t March 1929. 

(a) Civil P. C., S. 64 and O. 38, R. 10 — 
Scope. 

SeotioQ Gi makas no distinction between 
atbachment before or after judgment : 23 
C. L. J. 115 Di^cibs^ed. [P 405 C 1] 

(b) Civil P. C., S. 64 — Agreement to sell 
prior to attachment cannot prevail against 
attachment — Transfer of Property Act, S, 54 

As the agreement to sell entered into before 
attachment does not create any interest or 
charge on the property, it cannot prevail 
against attachment: 23 C.L.J. 115, not Applied. 

[P 495 C 1] 

Braja Lai Chakrabarti and Bijan 
Kumar Mukherjee — for Appellant. 

Rupeudra Coomar Mitter ; Sarat 
Chandra Bose ; Amarendra Narain 
Bagchi and Hira Lai Chakraburty — for 
Respondents. 

Cuming, J. — The facts of the case out 
of which these appeals arise are these ; 
One Himadri had a certain share in a 
certain taluk. He was involved in debt 
and there were a number of decrees out 
against him. On 14th June 192L in 
execution of a money decree his share in 
the taluk was sold. He then applied on 
14th July 1921 to have the sale set aside 
on depositing the decretal amount and 
this was allowed on 18th July 1921. It 
will appear that the money to do this 
was supplied by the plaintiff in the pre- 
sent suit, Babu Tarak Nath Mukherji. 
On 8th July Himadri had entered into 
an agreement to sell to Mukherji his 
interest in the taluk and Mukherji paid 
him in advance some Rs. 26,000 odd of 
the purchase money and it was this 
money which was used to satisfy the 
decretal amount of the decree t have 
already referred to. 


One Kali Nath Bose had meanwhile 
obtained another decree against Himadri 
and in execution of the decree attached 
the same property on 25th September 
1921. 

On 16th September 1921 two persons 
Niladri and Sanat had instituted money 
suits against Himadri and attached the 
property before judgment in one suit on 
10th August 1921 and in the other on 
3rd September 1921. On 29th November 
1921 the agreement for sale I have al- 
ready referred was completed and the 
property sold to Mukherji. The balance 
of the purchase money Rs. 5,386 odd was 
paid some time before this date. Mukherji 
then put in objection to the three attach- 
ments under O. 21, R. 58 but was un- 
sucessful. Mukherji deposited the decretal 
amount in Kali Nath Bose’s case. He 
has brought three suits. One against 
Kali Nath Bose asking for a declaration 
that the property was not liable to be 
sold in execution of Kali Nath’s decree 
and asking for a refund of the purchase 
money. 

In the other two suits he asked for a 
declaration that the property was not 
liable to be sold in execution of the 
decree. 

In Kali Nath Bose’s case the Court 
held that the property was liable for the 
decretal debt. Id the other two cases it 
was held that the property was liable to 
be sold in execution of the decrees which 
had since been obtained subject to a 
mortgage charge of one Baja Sreenath 
Roy and subject to the right of the plain- 
tiff to have his claim for speoido perfor- 
mauce of contract enforced against the 
auction-purchaser. There were appeals 
aud cross-appeals to the District Court. 
That Court passed the following decree : 

*' that the title of the plaiatilf to the pro* 
perty would be confirmed but that he would 
pay certain sums to the defendants which 
would be charge on the property.” 

A like cross-appeal in suit No. 71 was 
dismissed. The plaintiff has appealed 
and there are also cross objections by the 
defendants. The plaintiff’s case briefly 
is that the property is not in any way 
liable for the payment of the defendant’s 
decrees. The question therefore to be 
decided in these appeals is a simple ooei 
viz., whether the attachment which took 
place before the sale or the sale itself 
shall prevail. S? far as this point is 
concorned S. 64, Civil P. C., supplies a 
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complete answer, for any private transfer 
or delivery of the property attached 
subsequent to the attachment is void 
against all claims enforceable under the 
attachment. Admittedly the sale [was 
jCompleted on 29th November after the 
jattaohment. The section makes no dis< 
itinotion between attachment before or 
after judgment. The plaintiff appellant 
however would rely on the agreement of 
sale of 8th July and would seem to con- 
tend if I understand his argument rightly 
that this agreement to sale would create 
some obligation on the property which 
obligation if I understand him rightly 
would prevail over the attachment. 

The obligation presumably referred to 
here must be such an obligation as is 
referred to in S. 40, T. P. Act, an obliga- 
tion which does not amount to an interest 
in the property or an easement. S. 54, 
T. P. Act makes it quite clear that a 
contract for sale does not create any 
interest or charge on the property. 

Therefore at the time of the attach- 
ments the appellants had no interest in 
or any charge on the property which was 
attached. He had at the most an obliga- 
tion as contemplated under S. 40, T. P. 
Act which might allow him go to the 
transferee and compel the transferee to 
sell to him the property. 

But it is equally clear that as a result 
of the obligation no charge or interest 
has been created by such obligation and 
as far as 1 can understand nothing can 
prevail against the attachment except 
some prior interest or charge. It might 
be that as a result of the obligation or 
agreement, Mukherjee might be able to go 
to the person who had purchased the 
property at an execution sale and ask that 
he should perform the contract for sale. 

The appellant has relied in support of 
his contention on the case of Madan 
Mohan v. Rebati Mohan (l). 

If I understand that decision rightly 
it did not decide or lay down any prin- 
ciple of law but was decided on some 
principle of natural justice, for, the 
learned Judge (Woodroffe, J.) concludes 
his judgment by saying that the natural 
justice of the case demands that the 
defendant’s purchase should prevail. The 
facts of that case were that the plaintitT 
had attached certain properties before 
judgment on 6th November 1895 and 

“(Ij [loioj 23 O. Hi. J. il5=.34 I. 0. 953=21 
0. W. N. 158. 


purchased them at an execution sale 
on 19th August 1897. Before the sale 
on 28th May 1897 the defendant pur- 
chased the property by a kabala in 
pursuance of a contract executed before 
the attachment. In deciding this case 
Woodroffe, J., no doubt discusses S. 64, 
Civil P. 0., and also O. 38, R 10 and 
remarks that the creditor can only 
attach the right, title and interest of his 
debtor at the date of attachment and can- 
not complain if his debtor has created an 
obligation against him prior to the at- 
tachment. Perhaps he cannot complain 
and as far as I can see he would have no 
grounds of complaint, for, an obligation 
does notl.a9 far as I can see affect the right, 
title and interest of the judgment-creditor 
at the time of the attachment. It creates 
no charge or interest and the very use of 
the expression obligation shows that the 
learned Judge realized that it was not a 
right. Neither would it bo title or 
interest. Obviously therefore the cre- 
ditor would have nothing to complain 
about, for as far as 1 can see, it cannot 
affect his right to bring the property to 
sale in execution of his decree. The 
learned Judge further on states that : 

"It saems to m3 that if we are to hold that a 
plaintiff ^creditor can ignore the obligation in- 
curred by a debtor we should use the provision 
of S. C4 for a purposo which was not intended, 
that provision being for the protection of tho 
creditor against transaction subsequent to the 
attachment." 

The fcransaotions referred to are trans- 
fers or delivery of the property and an 
agreement to sell is neither. But as it 
creates no interest or charge in the pro* 
perty there is nothing to protect the 
the judgment-creditor against. In my 
opinion he is not affected by anything that 
creates no charge or interest in the pro- 
perty. But after all the decision of that 
case depends as far as I can see on no 
principle of law but on some principle of 
natural justice and I find some difficulty 
in applying to the present case some 
principle of natural justice which was 
applicable obviously to the particular 
facts of that particular case. 

I am therefore of opinion that the at- 
tachment must prevail over the sub- 
sequent sale to the plaintiff and that the 
property is liable for the satisfaction of 
the three decrees already referred for the 
execution of which the property had been 
attached both before and after judgment. 
The plaintiff-appellant states that if this 
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be our decision he does not quarrel with 
the form of the lower Court’s order and 
will not contest it. 

The cross-appeals in the event of the 
decision being against the plaintiff-ap- 
pellant as it is, are not pressed and are 
dismissed. The result is that the appeals 
fail and are dismissed with co?ts. 

Pearson, J. — I only desire to add that 
I am unable to take the same view of 
the basis of the decision in Madan 
Mohan v. Rehati Mohan (l), as Cuming, J. 
I think that decision was given on a 
consideration of the scope and effect of 
S. 61, Civil P. C., coupled with O. 38, 

R. 10 as affecting the circumstances of 
that case, and that it is not to be 
disposed of saying that it was rested 
not upon principles of law but upon 
natural justice only. For the purpose 
of the present case however the only 
question is whether in the circumstan- 
ces the attachment held good to the 
extent of the then unpaid balance of the 
purchase money under the prior agree- 
ment of July. At the time of the at- 
tachment there is admittedly no question 
of any transfer of interest in the pro- 
perty, which, therefore, remained in the 
vendor. Neither the contract for sale 
nor the attachment created any such 
interest. Then as regards the argument 
that the attachment cannot interfere 
with the pre-existing rights under O 38, 
H. 10, the question arises as to what 
those rights actually were. The vendor’s 
right was to receive the balance of the 
purchase money, but only upon execution 
of the conveyance operating as a transfer 
and from that he was prohibited in terms 
of the attachment order: see O. 21, B. 51. 
In my view when the attachment was 
made it was an attachment affecting the 
right, title and interest of the debtor in 
the property at any rate to the extent of 
any balance then receivable under the 
agreement: the debtor’s existing interest 
in the property became thereby affected 
to that extent and the creditor became 
entitled to have it applied, in the events 
which happened towards payment of his 
debt That, I think, is the fair effect of 

S. 64, Civil P C.. and O. 38, R. 10 in the 

circumstances of the present case. 

I would therefore agree with the order 
prposed to be made in this appeal. 

s.n./R.K. Appeal dismissed* 
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Cqming and Pearson, JJ. 

GiribalaDasi — Applicant — Petitioner. 

V. 

Prokash Chandra Dutt — Opposite 
Party. 

Civil Revn. No. 1241 of 1928, Decided 
on 8th March 1929 from order of Dist. 
Judge, Burdwan, D/- Slat August 1928. 

Succession Act (39 of 1925), S. 268— 
Probate Court may order inventory to be 
made. 

Under the provisions of 3. 268, a probate 
Oourt has the same power in ordering an in- 
ventory to be made as the ordinary oivil 
Oourt has under 0. 39, R. 7, Civil P. 0. 

[P 498 0 2] 

Badha Binode Pal — for Petitioner. 

Judgment. — The facts of the case out 
of which this rule has arisen are these: 
the petitioner is a widow. Her brother- 
in-law applied fo*r probate of her decea- 
sed husband's estate. Notice was duly 
served on the petitioner. She duly filed 
her objection and at the same time made 
an application for the appointment of a 
Court Officer to inspect and make an in- 
ventory of all the moveables left by her 
husband, wnioh ^an the risk of being 
stolen and misappropriated by the oppo- 
site-party. The learned District Judge 
rejected the application of the petitioner 
for making an inventory of the movables 
left by her husband on the ground that 
there was no provision for such a pro- 
ceeding in the Succession Act. S. 268, 
Succession Act provides that: 

*‘6he proceedings of the Oourb of the District 
Judge in relation to the granting of probate 
and letters of administration shall, save as 
hereinafter otherwise provided, be regalated, 
as far as the oiroamstanoes of the case peruiit 
by the Oode of Oivil Procednre 1908." 

Under O. 39, R. 7, Civil P. C., the 
Court may on an application of any 
party to a suit make an order for makingi 
an iuveutory of properties. Under the' 
provisions of S. 268, Succession Act a; 
probate Court has the same power in' 
ordering an inventory to be made as the 
ordinary civil Court has. The rule is 
therefore made absolute. The order of 
the learned District Judge is set aside 
and the case seat back to him to be dealt 
with in accordance with law. 

s.N /b.k. JRule made absolute. 
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liOUT-WlLLIAMS, J. 
Bahimbiix Ashan Karhn — Plaiatiff. 

V. 

Central Bank of India, Defen- 

dant. 

Original Civil Suit No. 2626 of 1927, 
Decided on lObh August 1928. 

(a) Contract Act. S. 229— Member of pled- 
gor firm also member of pledgee’s advi- 
sory committee for advancing loan— No 
notice of pledgor’s fraud can be imputed to 
pledgees — Transfer of Property Act, S. 3. 

The fact that a person who was a member 
of the pledgor htm and who applied for the 
loan and offered a pledge of the goo^s as 

security, was also a mambac of the local ad- 
visory oonamittee of the pledgee Bank, to 
assist their agent in deciding whether to 
grant loans, does not ffz the pledgees with 
constructive or imputed notice of the pledgor 
firm’s fraud; In re Hampshire Land Co., 
(1896) 2 Ch. 743; Houghton and Co. v. Noihard 
Loxoe and Wills Ltd., (1923) A. C. 1 , Ref. 

X , Cl* 493 C 1) 

(b) Interpretation of Statutes — Words 
should be given widest possible meaning con- 
sistent with context unless otherwise inten- 
ded by the Act. 

When construing an Indian Act, words 
should be given their widest possible meaning 
oonsistent with the context, unless there is 
something in the Act itself to indicate that 
they are intended to be used in the artificial 
and technical sense which they have acquired 
in English law, or in any other restricted 
sense. [P 500 C 1,2] 

(c) Interpretation of Statutes — Considera- 
tion about previous state of law should not 
influence examination of language of Statute 
which should be given its natural meaning. 


prehsnsivo principle. The extent of the sec- 
tions should bo limited only by giving to the 
word possaisioa’ Its fullest and widest mean- 
ing, bo5h iiatuc.al or ordiuary and technical 
or-artificial, and including both actual pos- 
session a nd possossio-i in Uw, subject to the 

provisos therein contained. [p 501 C 1] 

Where there w.%3 a ooatr.ict of sole of ready 
ascertained goods upon eredit, and both the 
property in the goods and the right to posses- 
sion passed to the buyers at the date of the 

contract but the goods part of which were 
pud for, remained in the possession of the 

sellers who pledged somj of them to a third 

party, the pledgee having no notice of the 
buyer 3 interest in the goods. 

that the pledge, and even if there was 
a sale, the sale came within the scope of Ss. 
178 and 103 respectively and as such passed a 
good title to the third party. {Case Law dis- 
cussed,). [P 504 G 1] 

(e) Contract Act, S. 178 — Documents, 

Section 178 contemplates documents which 
have a lawful owner othsr than tho pledgor. 

^ Li* 501 C 2] 

(f) Contract Act, S. 179 -Contract for 
sale of goods — Possession with vendor who 
pledged them to third party without notice 
of vendee’s interest — Pledgee obtains no in- 
terest under S. 179. 

Where there was a contract of sale of goods 

property in goods and 
rights to possession passed to the vendee but 
veador retained possession and pledged the 
goods to a third party without notice of the 
vcqqod's iatarest lq thom* 

Held : that the pledgees obtained no right or 
interest under S. 179. 42 Bom. 205, not Foil. 

„ CP 506 Cl] 

N. N. Sircar, T. Ameer AH and S. C. 
fitter — for Plaintiff. 

B. L. Mitter, and W, W. K. Paeje—iov 

Defendant. 


The proper way to approach the construc- 
tion of a statute which is intended to be a 
code of law is in the first instance, to examine 
the language of the statute and ask what is 
its natural meaning, untnfiuenoed by any 
®o^^8ideration derived from the previous state 
of the law, and not to start with inquiring 
how the law previously stood, aud then, as- 
suming that it was probably intended to 

leave it unaltered, to]s3e if the words , of the 
enactment will bear an interpretation in con- 
formity wUh that view: Dank of England 'i, 
VaghanoBros., (1831) A. C. 107, Foil. 

[P 503 C2] 

(d) Contract Act, Ss. 178 and 108— Word 
possession must be given fullest and widest 
meaning— Contract for sale of goods— Pos- 
session with vendor— Third party pledgee or 
vendee acquires good title when he has no 
notice of original vendee’s interest in the 
goods. 

It is impossible even If it wore permissible 
or desirable, to limit or restrict the natural 
moaning of the word 'possession’ in Ss. 178 
and 103 in any way which would be oonsis- 
tent with other sections of the Act, or could 
be based upon any clear, oonsistent and 00 m- 

1929 G/63 & 64 


Judgment.— Subsfcaafcially the faefcg 
io this caie are undisputed. The 
plaintiffs are a mercantile firm dealing 
in cutlery and other goods. The firm of 
Kerr Tarruok'& Co. were an importing 
firm and for a long time prior to 1927 
had been used to import such goods in 
accordance with orders given by the 
plaintiffs and sell to them under various 
agreements. It was not part of the busi- 
ness of Kerr Tarruek & Co. to act as 
warehousemen, nor did they hold them- 
selves out as such. On 15th January 
1927 the plaintiffs and Kerr Tarruek & 
Co. made a typewritten agreement in the 
nature of giving plaintiffs a monopoly in 
Calcutta for one year. This agreement 
needed the assent of the exporters in Ger- 
many, and pending the arrival of that, 
on 16th February the plaintiffs accepted 
drafts for goods covered by the agreement 
of 15th January and a verbal agreement 
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was made ia case the exporters’ coasent 
was withheld, by which the plaintiffs 
agreed to take the goods already imported 
and to be imported under the monopoly 
agreement at 72 per cent less than the 
invoice price and make payment therefor 
within five months from the date of a 
fresh contract which was to be entered 
into. Kerr Tarruck & Go. were to draw 
hundis on the plaintiffs and the parti- 
culars of the goods were to be set out on 
the hundis. Delivery orders were to 
be issued, but the plaintiffs were to take 
delivery as they required the goods ; 
meanwhile the goods were to remain 
in Kerr Tarruck & Go’s godowns 
free of rent. Delivery orders wore issued 
sometimes at the time when the hundis 
relating to the goods referred to in such 
delivery orders were accepted, and some- 
times earlier and sometimes later. The 
exporters refused their consent and 
thereupon on 20th July a list of the 
goods covered by the agreement, which 
goods had by that time arrived, was 
made out and on 2l3t July a contract 
was made by which the plaintiffs agreed 
to purchase from Kerr Tarruck Sc Go. 
these goods which consisted of 319 oases 
of cutlery. This agreement is partly 
printed and partly typewritten. The 
latter portion is to the effect that the 
cases were shipped as per an attached 
statement, dated 20th July 1927. Pay- 
ments were to be made within five 
months from date and deliveries were to 
be taken within that time. The printed 
portion is inappropriate to some extent 
as it is intended obviously to apply to a 
contract for goods to be imported, where- 
as on 2l8t July these were ready goods 
having already arrived in Calcutta. ' Pay- 
ments were to be made by hundis to be 
drawn by Kerr Tarruck & Go. and ac- 
cepted by the plaintiffs, and these in 
fact were drawn payable at various dates 
within the five months mentioned ; and 
delivery orders were issued to the plain- 
tiffs from time to time ; meanwhile 
pending delivery the goods remained in 
Kerr Tarruck & Oo.'s godowns. 

So far as they are material, Gls. 4 and 

5 of the contract are as follows : 

(4) We engage to aoeept on presentation and 
to pay on or before matarity^he draft drawn 
upon ua for the goods shipped in esecutioa 
of this order. 

(5) Should we fail to pay foe the goods in 
accordance with para. 4 of this contract, you 
are hereby authorised to* sell the goods on 


our account without giving us any notice, 
by private sale or publio auction, and we agree 
to pay you any loss or deflolenoy arising on 
such sale, together with all costs, ohargee and 
expenses with usual brokerage and interest at 
the rate of 12 per cent, per annum. We far- 
ther agree to pay you all local charges and 
expenses together with 2.^ per cent commis- 
sion. 

The effect of this contract, therefore, 
was that there was a sale of ready as- 
certained goods upon credit, and both 
the property in the goods and the right to 
possession passed to the plaintiffs at the 
date of the contract. The present action 
affects only 140 of the cases, of. which 76 
cases have been delivered to the plaintiff 
& 65 remain undelivered which are of the 
value of Rs. 32,500. Nine hundis were 
accepted and nine delivery orders were 
issued. These covered the whole of the 
goods in suit Two of the hundis were 
paid by the plaintiffs. One was unpaid 
and remained in the hands of Kerr Tar- 
ruck & Go., and six were negotiate by 
them and were dishonoured by plaintiffs 
on presentation. Full particulars of all 
these matters are set out in Ex. D. No 
demand for delivery had been refused 
prior to the dishonour of the hundis. 
Plaintiffs made a demand from defen- 
dants on Ist December but at that time 
the six hundis had been dishonoured. 

On 12th October 1927, Kerr Tarruck 
& Oo. were adjudicated insolvent and 
towards the end of November plaintiffs 

discovered that they had 
goods to the defendants on 24th and 20th 
August 1927. The plaintiff’s claim 
against the defendants is for delivery of 
goods in suit or Rs. 32,500 th«r value 

and interest at 6 per oeht until- realiza- 


tion. ... . , 

The following are the issues raised : 

(1) WftS there an agreement for the pur- 
chase and sale of the goods in suit as alleged 
in para. 3 of the plaint ? 

(2) Have the plaintiffs paid for the goods 
and the duty and charges in respect thereof ? 

(S) If not, were the plaintiffs entitled to 
demand the goods from the defendant bank 7 

(4) And wad the refusal of the bank to de- 
liver wroogful ? 

(5) Was there a valid pledge as alleged io 
para. 5 of the written statement ? 

(6) Are the plaintiffs entitled to maintain 
this suit in respect of the goods not paid for ? 

(7) What damages, if any, are the plaintiff* 
entitled to ? 


The main issue to be- decided is whe- 
ther there was a valid pledge and whe 
ther the defendants can avail themselves 
of the provisions of S. 178 or 179, Oon- 
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'traofc Act. At first the goods lay in go- 
downs rented by Kerr Tarruok & Co. in 
5>remi3e3 belonging to the Bengal Bonded 
Warehouse Association, the contents of 
■which godowns were pledged by Kerr 
TTarruck & Go., to the Imperial Bank, 
who had a sort of floating charge over all 
goods of Kerr Tarruok & Co., lying in 
■their godowns at any particular time. 
When Kerr Tarruok & Co. desired to re- 
pledge them to the defendants, they re- 
moved the goods, then numbering 95 
-cases, from the rented godowns to go- 
<iowns in the same premises controlled 
by the Bengal Bonded Warehouse Asso- 
•oiation, who issued warehouse certificates 
for them and these were endorsed in 
favour of and handed to the defendants as 
■security. Subsequently 30 out of the 95 
oases were delivered to the plaintiffs at 
their request and upon delivery orders 
previously issued. 

The fact that Mr. B. N. Sircar, the 
senior partner of Kerr Tarruok & Co , 
who applied to the defendants for the 
loan and offered a pledge of the goods as 
security, was also a member of the local 
advisory committee appointed under 
article 117 of the articles of association 
of the defendant bank, to assist their 
agent in deciding whether to grant loans, 
does not, in my opinion, fix the defen- 
dants with constructive or imputed 
notice of Kerr Tarruok & Co.'s fraud. It 
would not be within the region of com- 
mon sense to presume that Mr. B. N. 
Sircar would communicate the facts 
•establishing his own guilt to his col- 
leagues on the advisory committee or to 
the defendants. In re Hampshire Land 
'Co. (1), Haughton and Company v. 
HothardfLowe and W ills ^ Limited (2). 
Nevertheless I consider the episode un- 
fortunate and the practice inadvisable. 
To allow members of the advisory com- 
mittee to recommend loans to be made 
to one another, is to create a conflict 
between interest and duty, which might 
•easily give rise to a suspicion of mala- 
•fides. 

The main issue which I have to decide 
is whether there was a valid pledge, and 
•this will depend upon whether the 
transaction comes within the provisions 

of S. 178, Contract Act. That section is 
.as follows : 

(1) C1896] 2 Oh. 743==65 L. J. Oh. 800=75 L 
T. 181=3 Manson. 269=45 W. R. 136. 

.(2) [1928] A. 0. 1. 


A person who is in possession of any goods 
or of any bill of lading, dock- warrant, ware- 
house*ke6per*a cortificate, wharfinger's oerti* 
uoat9| or warrant or or^er for delivery, or any 
other document of title to goods, may make a 
valid pledge of such goods or documents; pro- 
vided that the pawnee acts in good faith, and 
under circumstances which are not such as to 
raisea reasonable presumption that the pawner 
is acting improperly : provided ’also that such 
goods or documents have not been obtained 
from their lawful owners or from any person 
in lawful custody of them, by means of an 
offence or fraud.” 

Aud if the ordinary or popular meau- 
ing is given to the word “possession,” it 
is clear that Kerr Tarruok & Co., who 
were persons who had sold goods and 
continued in possession of them and who 
held documents of title to them, fulfilled 
the requirements of the section. 

It is, however, argued on behalf of the 
plaintiffs that the word must be constru- 
ed in a restricted and technical sense, as 
has been decided in a line of cases be- 
ginning as far back as 1873, and that 
Kerr Tarruok & Go. were not in posses- 
sion of the goods, within such restricted 
meaning, at the time of the pledge. It 
becomes necessary, therefore, to examine 
these decisions. Greenwood v. Holquette 
(3) was decided in 1873, shortly after the 
Act came int^operation. It was a case re- 
ferred for the opinion of the High Court 
from the Calcutta Small Cause Court, 
aud, therefore, not in the nature of an 
appeal, aud it concerned the sale of a 
piano let out on a hire-purchase agree- 
ment. It was a case, therefore, under 
S. 108 of the Act, which so far as is 
material to the present discussion, is as 
follows : 

"No selldr oan give to the buyer of goods a 
better title to those goods than he has him- 
self, except in the following oases : 

"Exception 1. — When any person is, by the 
consent of the owner, in possession of any 
goods, or of any bill of lading, dock warrant, 
warehouse-keeper’s certificate, wharfinger’s 
certificate or warrant or order for delivery, or 
other documents showing title to goods, he 
may transfer the ownership of the goods of 
which he is so in possession, or to which such 
documents relate, to any other person, and 
give suoh person a good title thereto, notwith- 
standing any instructions of the owner to the 
contrary : provided that the buyer acta in 
good faith, and under circumstances which 
are not saoh as to raise a reasonable presump- 
tion that the person in possession o( the goods 
or documents has no right to sell the goods.” 

The case was nob argued by counsel 

and the decision was probably one of the 


(3) [1873] 12 Beng. L. R. 42=20 W. R. 467. 
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first under the new Act. Couch, C. J. 
held that: . . 

coustruing this Act, which is to be the 
law of contract for India, we must not adopt 
as a rule of construction, that it was intended 
to make the contract law of India the same as 
the law of England. Indeed, there are rea- 
sons for thinking that the legislature inten- 
ded that in some respects there should be a 
diSerent law for India ; and therefore we 
cannot refer to any English case as a guide” 

and that the words “notwithstanding 
any instructions of the owner to the con- 
trary” indicated an unqualified posses- 
sion and not restricted otherwise than 
by the owner giving instructions to the 
person who has it, 

‘‘such for example as that of a factor or 
agent where the owner of the goods although 
he has parted with possession may gi7e in- 
structions to the person in possession what to 
do with the goods,” 

which is the kind of possession that 
an owner has, and that the section did 
not apply to a person who has only a 
qualified possession such as a hirer of 
goods or where the possession is for a 
specified purpose, because in such 
cises the owner has no right to give in- 
structions. 

I agree respectfully with the method 
of construction laid down by th* learned 
Judge. We must look at^the words of 
the section itself and of the Act of which 
it forms part, and apply ordinary and 
unrestricted meanings to them, un- 
less it is made clear in the section 
or 'in the Act that extraordinary or 
restricted meanings are intended. The 
word “possession” has an ordinary and 
natural meaning, and also a restricted 
and technical meaning. It is s word of 
ambiguous meaning and its legal senses, 
meaning thereby its senses in English 
law, do not coincide with the popular 
sense. “Possession is said two waies, 
either aotuall “possession or possession 
in law.” (Termes de la Ley). It may 
mean physical control, sometimes called 
de facto possession or detention or it may 
mean legal possession, which may exist 
with or without de facto possession and 
with or without a rightful origin. It 
may also mean the right to possession, 
which may amount to ownership, or may 
be of a temporary or special character. 
In my opinion, therefore, when constru- 
ing an Indian Act, words should be given 
their widest possible meaning, consistent 
with the context, unless there is some- 
thing in the Act itself to indicate that 


they are intended to be used in the arti- 
ficial and technical sense which they 
have acquired in English law, or in any 
other restricted sense. 

But I disagree, as respectfully, with 
the conclusion which the learned Judge 
has drawn, that the words to which he 
referred indicate that ' possession” must 
be restricted to the kind of possession 
which a factor or agent has. All that 
they indicate is that such possession is 
included, not that all other kinds of 
possession are excluded. That is to 
they indicate that the provisions of the 
Factors Acts (13 of 1840 and 20 of 1844/ 
are included in Ss. 108 and 178, not that 
these sections are co-extensive only with 
those Acts, which referred specifically 
only to factors and agents entrusted with 
goods or documents of title to goods: see 
Bamdas Vithaldas v. Amerchand & Co. 
(4). : see also Le Qeyt v. Earvey (5), 
where Sargent C. J . says ; 

“The language of this proviso is, doubtless, 
very general, and the omission of the expres- 
sions ‘agent* and ‘entrusted with used m the 
repealed Factors Acts doubtless gives the 
section a larger scope than those 
sed as construed by the Courts in England. 

The learned Judge went on to say thab 
it would be straining the expression by 
consent of the owner” beyond its plain 
meaning if it were held applicable to 
oases where the possession was ea^ireiy 
beyond the control of the owner of the 
goods. However, whether I am right ur 
this view or not, the present case comes 
under S. 178, which contains neither the 
words referred to nor the words by the 
consent of the owner.” Moreover, the 
possession of a person under a hire-pur- 
chase agreement is quite different from 
that of a vendor of goods who remains in 
possession, so much so, that the latter 
has been brought specifically within 
similar provisions in both the English 
Factors Act, 1889 and the Sale of Good? 
Act, 1893, whereas the former has not. 
And lastly it is clear that the possession 
of Kerr Tarmck & Co. would pass the 
tests of both Couch, C. J. and Sargent, 
C, J., for the goods were not entirely or 
at all beyond the control of the plain- 
tiffs, who had every right to give in- 
structions to Kerr Tarruck & Co- about 
them, and who could have asked for ana 
obtained delivery at any time up toj ^ 

(4) A. I. R. 1916 P. C. 7=40 Bom. 630=43- 
I. A. 164 (P.C.). 

(5) [1884] 8 Bom.-SOl. 
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•date of the insolvency. In Biddomoye 
JDabee v. Sittaram (6), goods had bean 
left in a house in charge of a servant 
during the owner’s temporary absence, 
And he had pledged them. These cases 
therefore came under S. 178 and 
were stated for the opinion of the High 
•Court by the Judge of the Calcutta Small 
Cause Court. No one appeared for the 
defendants. Garth, C. J. observed that 
S. 178 was intended to embody the 
Factors Act, 5 & 6 Vic. C. 39 and that it 
was never intended to alter the existing 
law, but to meet the case of an agent en- 
trusted with goods. The learned Judge 
does not state his sources of information 
upon which this statement is based, and 
it was not necessary for his decision ; as 
he points out, the distinction between 
possession and custody is referred to in 
the section. The servant never possessed 
the goods but had only the bare custody 
■of them. The goods remained in the 
possession of the plaintiff. In my 
opinion this case is clearly distingu- 
ishable. No one would think of des- 
cribing such goods as being in the 
servant’s possession. The goods were 
kept in the mistress’s house, and it 
would be as great a misnomer to say 
that they were in the servant’s posses- 
sion, as it would bo to say that the 
house was in the servant's possession 
while his mistress was out shopping. 
Both goods and house remained in both 
the de facto and de jure possession of 
the mistress, who retained effective phy- 
eical control over them. Neither the 
servant nor any one else had any right 
to prevent her from entering the house 
and taking the goods at any moment. 
Sir James Stephen in his Digest of the 
Criminal Law, 7th Edn., Art. 401, says 
that a moveable thing is in the posses- 
sion of the husband of any woman or 
the{ master of any servant who has the 
custody of it for him and from whom he 
can take it at pleasure. 

In Shankar Murlidhar v. Mokanlal 
Jaduram (7), a buffalo calf had been left 
to be taken care of and had been sold by 
.the gratuitous bailee. West, J. held 
•that S. 108 does not extend to every 
^detention of chattels with the owner’s 
consent but has particular relation to 
persons allowed by the owners to have 
-the mdlcia of property or possession 

(6) CISTSJ 4 Cal. 497=3 0. L. R. 398^ 

(7) [1887J H Bom. 704. 
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under such circumstances as may natur- 
ally induce others to regard them as 
owners, and constituting some degree of 
negligence or .defect of precaution im- 
putable to the true owners. In this 
case also the learned Judge advanced no 
reasons and quoted no authority for 
putting this extensive gloss upon the 
plain words of the section. But he held 
on the authority of Greeemvood y. Hoi- 
quette (3) that detention for a particular 
limited purpose, as he described the bail- 
ment of the buffalo, was not such a pos- 
session as is contemplated by the sec- 
tion. It should be noticed, however, 
that the possession in this case would 
have fulfilled both the requirements of 
instructions given by and being within 
the control of the owner, which Couch, 
C. J. and Sargent, C. J. had laid down 
as their reasons for excluding possession 
taken for a specific purpose. This only 
shows in what difficulties and desperate 
devices one becomes involved in trying 
to qualify the plain words of a section 
in such a way as to make it fit one’s 
own preconceived notions of what the 
law ought to be, or what one thinks the 
legislators ought to have said, or in- 
tended to say. It is sufficient, however, 
to observe that this was a decision under 
S. 108 and the detention, whether it 
amounted to possession or only to bare 
custody, was altogether different from 
the possession with which we are con- 
cerned in the present case. 

In Seager v. Hak^na Kessa (8), a wife 
who lived with her husband bad pledged 
jewellery belonging to him. This again 
was a case stated by the Chief Judge of 
the Small Cause Court. Jenkins, C. J. 
held that to come within S. 178 the 
pledger must have juridical possession 
and not mere custody. The word 
“juridical ” does not appear in Stroud’s 
Judicial Dictionary, but the expression 
seems to be only our old friend “ legal 
possession ” in a more impressive form. 
In my opinion, the wife in this case 
never had possession, either de facto or 
do jure, any more than she oonld be said 
to have had possession of her husband’s 
table silver during his daily absence 
from home. Possession, both in fact 
and law, was always in the husband, 
until the jewellery was removed from 
his possession by means of an offence 
such as is indicated in the second pro- 
fs) [1900] 24 Bom. 458=2 Bom. L. R. 403. 
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viso to the section. The position of the 
wife was the same as that of the servant 
in Biddomoye Dahee v. Sittaram (6). 

In Naganada Davay v. Bappu Chettiar 
(9) a jewel had been hired for four days 
and then pledged. Boddan, J. held that 
" possession ” meant the same thing in 
both sections in spite of the difference 
in wording, that “ possession ” in S. 178 
was distinguished from “ custody,” and 
meant such possession as an owner has, 
and not a qualified possession, such as a 
hirer of goods has ; while Subrahmania 
Ayyar, J., held that, though the hirer 
undoubtedly had legal possession, it was 
not the kind of possession contemplated 
by S. 178. The learned annotators of 
Contract and Specific Belief Acts, 5th 
Bdn., at p. 638, are driven to admit that 
the hirer surely had possession and not 
bare custody, though they think it im- 
possible to hold that the Act meant to 
authorize a pledge where the hiring was 
for only four days and they observe that 
the language of the Act seems incau- 
tiously wide. In my opinion, theie is 
nothing to indicate whether its width 
is due to lack of caution or to intention 
on the part of those who drafted it and 
passed it. But the same annotators at 
p. 523 say that the clauses correspond- 
ing to S. 108 in the Contract Bill drafted 
by the Law Commissioners provided in 
effect that a purchaser acting in good 
faith and in the absence of suspicious 
circumstances might acquire a good title 
from any person in possession of goods, 
in other words, that every place in India 
should be a market overt. The Select 
Committee to which the Bill was referred 
objected to this clause, the ground of 
objection being substantially that the 
provision would make British India an 
asylum for cattle stealers from the 
Native States. The clause, after a good 
deal of controversy, was ultimately 
moulded in its present form and in 
Bamdas Vithaldas Durbar v. Amer- 
chand & Co. (4), their Lordships of ths 
Judicial Committee said that the Act 
was an amending as well as a consoli- 
dating Act, and that they saw no im- 
probability in the Indian Legislature 
having taken the lead in a legal reform, 
for which England had to wait for sev- 
eral years. This was said with reference 
to the inclusion of a railway receipt 
within the meaning of an instrument 

(9) [1903J 27 ilad. 424. 


of title ” in S. 103, but it would apply^ 
equally to the validation of a sale, pledge 
or other disposition made by a vendor 
of goods who continues in possession,, 
for which reform England had to wait 
until the Factors Act of 1889. However 
that may be, in Administrator-General 
of Bengal v. Premlal Mullick (10) their 
Lordships directed that proceedings of 
the Indian Legislature cannot be referred 
to as legitimate aids to the constructioa 
of the Act in which they result. 

In Nandlal Thakersey v. Bank of 
Bombay (11) a muccadam entrusted 
with goods had pledged them, and 
Bachelor, J., while admitting that th& 
language of S. 178 is very wide and that 
the Judges in trying to define the exact 
extent of the section had not adopted 
the same canon in all cases, held that 
as the legislature had acquiesced in 
those restrictive interpretations, and the 
Judges were agreed at least that mere 
possession is not enough, the principle 
of stare decisis ought to be applied, and 
though he thought that the kind of pos- 
session intended was such as a factor 
has, he refused to attempt to lay down 
the exact limits of S. 178. He .relied^ 
inter alia, upon the so-called distinction^ 
which other Judges had observed, drawn 
by the legislature between possession 
and mere custody. But it is uot^ easy 
to discover the exact meanings of 
ful owner ” and ** lawful custody in 
the section. ** Unlawful custody and 
still more ” unlawful ownership ” is- 
difficult to envisage, and it seems that- 
possession, whatever meaning is in- 
tended, may be obtained not only from 
the owner, but from any one having mere 
custody of the goods, in the absence of 
offence or fraud. 


In Leon SauboUe v. K. V. Seyne Sc 
Bros. (12), which was another case of 
hire-purchase, Greaves, J., while h& 
was of opinion that such came within 
the provisions of S. 178 considered that 
be was bound by the decision in Green^ 
wood V. Holquette (3), though in Abdul 
Hassan Khan v. Rangilal (13), whero 
there was no default in the payment of 
instalments, the Punjab Chief Court bad 
held that the section applied. Tho 


(10) [1895] 22 Cal. 788=22 I. A. 107=6 Sar. 
603 (P. C.J. 

(11) [1910] 12 Bom. L. R. 316=5 I. C. 457. 

(12) [1918] 23 C. W. N. 352=50 I. C. 476. 

(13) [1902] 34 P. R. 1902=23 P. L. R. 1902^ 
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learned annotators, above referred to, 
admit that the possession in this oase 
■was certainly “ juridical,” and say that 
the terms of the Act make it difficult to 
hold otherwise, whatever its framers 
may have inteQde5. The same Court in 
Framji v. McGregor (14) held that 
S. 108 applied to a oase where a vendor 
of certain horses was allowed by the 
vendor to remain in possession of them. 

In Pro/ulla Kumar Bose v. Nabo 
Kishore Bai (15), defendant 1 employed 
defendant 2 to take delivery of a parcel 
of jute which defendant 1 had despatched, 
consigned to himself. The railway re* 
03ipt was made out in his own name as 
consignee, and without endorsing it he 
entrusted it to defendant 2, for the pur* 
pose of obtaining delivery. Defendant 
2 endorsed it in the name of defendant 
1, and pledged it to plaintiffs who took 
delivery and on the security of the goods 
made a loan to defendant 2. Defendant 
2 was not an agent whose ordinary busi* 
ness it was to sell or pledge goods, The 
learned Judges, Richardson, J. and 
Shamsul Huda, J. referred to the "sweep- 
ing provisions ” of S. 178, and said that 
apart from authority, and if the section 

were construei as it stands : 

“ it would at least ba a possible view that the 
word possession’ is used in its ordinary and 
natural sense and that the draftsman or leg* 
islature intended to include all possession 
recognised as such by the law, and to leave it 
to the two provisos to limit the scope of the 
general rule enacted in the first clanses'* 

and they held that as defendant 2 had 
the indicia of possession which he bad 
acquired und;r such circumstances, that 
the owner could give instructions to him 
as to their disposal, he fulfilled the test 
laid dowft in Greenwood v. Molquette (3) 
and came within S. 178. The learned 
Judges would seem to have misunder- 
stood the tests suggested in that, and the 
other oases already referred to. It is 
quite clear that whether what defendant 
2 had, was possession or mere custody, 
it was not possession such as a factor 
has, nor was it unqualified, nor 
such as an owner has. If anything, 
it was a qualified possession or posses- 
sion given for a specific purpose, or per- 
haps only the mere custody of a servant. 

In Roopchand Jankidas v. National 
Bank of India Bid. (16), certain share 

(14) [1902] 27 P. R. 1902=81 P. L. R. 1902. 

(15) [1919] 28 C. W. N. 907=54 I. 0. 224. 

(16) (1918) 46 Cal. 342=48 I. C. 975=22 C. W. 

N. 1042. 


certificates and a blank deed of transfer 
wore handed by the bank to an emp- 
loyee for the purpose of getting the shares 
registered, and he sold them. Chaudhuri, 
J., held that this was qualified possession 
given for a particular purpose, and accor- 
dinglto the-authorities, not within S. 108. 
But, in my opinion, as the certificites 
were on the bank’s premises they were 
in the bank’s possession, both de facto 
and de jure, and when the employee re- 
moved them with the intention of de- 
frauding his employers he brought him- 
self within the second proviso. 

In Ramasami Gupta v. Kamalammal 
(17) jewels were lent gratuitously and 
pledged by the borrower after having 
them a considerable time. It was held 
that the possession was qualified and for 
a specific purpose and, therefore, accord- 
ing to the authorities, outside of S. 108.' 

In considering the effect of these cases 
I make, in the first place, the general ob- 
servation that however much I may res- 
pect the reasoning and decisions of the 
learned Judges who tried them, none are 
binding upon this Court. Secondly, that 
a careful perusal of their judgments in> 
dicates how difficult they found the task 
of construing these sections, *and what 
doubts they felt about the soundness of 
the conclusions to which they had come. 
Thirdly, that a large number of the deci- 
sions are upon S. 108, which is very diffe- 
rently worded to S. 178; and lastly that 
in one of the cases was the position of a 
seller who remains in possession consi- 
dered, and certainly not the position of 
an unpaid seller, as in the present case.* 

In Bank of Englmnd v. Vagliano 
Brothers (18), Lord Hersohell in the 
house of Lords laid down in memorable 
words, the proper way to approach the 
construction of a statute which is inten-| 
ded to be a code of law. 

“1 think the proper course is in the first in-j 
stance to examine the language of the statute' 
and ask what is its natural meaning, uaiufiu’l 
enced by any consideration derived from tbe| 
previous state of the law, and not to start witb| 
inquiring how the law previously stood, and' 
then, assuming that it was probably intended 
to leave it unaltered, to see if the words of the; 
enactment will bear an interpretation in con* 
formity with this view." 

No difficulty is experienced iu constru-i 
ing these sections if the natural meaning 
is giv en to the words. The difficulties 

(17) A. I. R. 1922 Mad. 44=45 Mad. 173. 

18) [1891] A. C. 107=60 L. J. Q. B. 145=64 
L. T. 353=55 J. P. 676=39 W. R. 657. 
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arise when one begins to have regard to 
the previous law, or to technical and 
artificil meaning to which the words have 
been restricted by English lawyers. No 
definition 'of the word possession” is 
given in the Act itself, and I can find no 
clear and reliable indication in the con- 
text to show that the legislature intended 
any but the fullest and wiiest meaning 
to be given to it. The word appears in 
the following sections ; — Chap. 7 : 
Sale of Goods Ss. 95, 97 99, 99, 100, 104. 
105 and 108, and Chap. 9: Bailment, 
Ss. 143, 149, 178 and 160. I think it 
will lead to endless confusion if one mea- 
ning is to be placed on the words in 
S. 178, and a totally different one in Ss. 
95, 97. 98, 100, 104, 105 and 103. 

According to the argument advanced 
by counsel on behalf of the plaintiffs, the 
word should be replaced in Ss. 95, 97 and 
98 by “custody” or some such expression, 
or at any rate that 

*‘a seller in possession of goods sold" in S. 
98 is not “a person who is in possession of any 
goods" in S. 178, or a person who is "by the 
consent of the owner, in possession of any 
goods" in S. 103.” 

I am unable to accept such a conten- 
tion, and in my opinion, the defendants 
in the present case were persons in posses- 
sion of goods within the meaning of 
S. 178. 

It is not perhaps strictly necessary for 
the purposes of this case to decide whe- 
ther if they had sold, instead of pledged, 
the goods they would have come within 
S. 108; bub in my opinion, they would, 
and the word “possession” has the same 
meaning in botl^ sections. Further, I 
consider that it is impossible, even if it 
were permissible or desirable, to limit or 
restrict the natural meaning of the word 
in these sections in any way which would 
be consistent with other sections of the 
Act, or could be based upon any clear 
consistent and comprehensive principle. 
The extent of the sections should be limi* 
ted only by giving to the word posses- 
sion” its fullest and widest meaning, both 
natural or ordinary and technical or arti- 
ficial, and-including both actual posses- 
'sion and possession in law, subject to the 
Iprovisos therein contained. I agree with 
■Mr. Sircar’s 'argument on behalf of the 
plaintiffs that defendants cannot avail 
themselves of the warehouse certificates. 
These documents never belonged at any 
time to the plaintifis nor to any one ex- 
cept Kerr Tarruck & Co. In my opinion 


S. 178 contemplates documents which 
have a lawful owner other than the pled- 
gor. This is shown by the second pro- 
viso, But I*do not think that you can read 
into this section the words* by the con- 
sent of the“owner” which occur in S.108. 

I have now to consider only the first 
proviso to S. 178, it being admitted that 
the second is not applicable to the facts 
of this case. 

The Indian Penal Code, S. 52 defines 
“good faith” as follws: 

"Nothing is said to be done or believed in 
good faith which is done or believed without 
care and attention.” 

and doubtless the standard required 
such as is expected of a man of ordinary 
prudence. The * reasonable presumption 
referred to in the proviso may be regardea 
as explanatory of the words ‘ good faith. 

In approohing this question, it must 
be remembered that Kerr Tarruck & Co. 
were an old established firm of the 
highest commercial reputation, that the 
defendants had had considerable dealings 
with them for many years, that the senior 
partner, Mr B. N. Sircar, who negotiated 
this pledge, was a man of the highest 
repute, so much so, that he had been ap- 
pointed by the defendants to serve upon 
their advisory committee in Calcutta, and 
that not a breath of suspicion as to the 
financial stability of his firm bad arisen 
at that time. 

Their application for a loan, though 
passed by his colleagues on the advisory 
committee, all men of high commercial 
standing and business acumen, was refer- 
red by them to the head oflSce for confir- 
mation. They applied for a temporary 
loan of Bs. 60.000 for two months to be 
reduced as deliveries were taken by buy- 
ers, but only Es. 30,000 were ever taken 
up, and they already had a lien against 
piece-goods of Bs. 1.00,000 but had not 
availed themselves of it. Farther defen- 
dants had previously lent money to Kerr 
Tarruck & Co. on pledge of goods and 
bonded warehouse receipts. It is sag- 
gested, however, that the defendants 
were negligent because the plaintiffs 
name appeared upon some of the ic' 
voices for these goods and they omit- 
ted to make any enquiry to test the 
truth of Kerr Tarruck Go’s., statement 
made in their letter of 8tb August 1927 
that the goods belonged to them. 

In the first place it is to be observed 
that the invoices were not submitted to 
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defendants as documents of title, but 
merely to show the value of goods upon 
the security of which the loan was to be 
advanced. The invoices were those of 
German firm of cutlery manufacturers at 
Solingen and were addressed to Kerr 
Tarruok & Co., who were the purchasers. 
Upon some of them (eight out of twenty) 
under the indent number the plaintiffs’ 
name appeared; in -the others the space 
was blank and they bore dates from 19th 
November 1926, to 14th April 1927. If 
the indent name had been observed by 
the defendants, and if they had deduced 
therefrom that plaintiffs had an in- 
terest in the goods, and had made en- 
quiry of Mr. Sircar, it is hardly likely 
that he would have been unable to 
give a plausible explanation. Doubtless 
large quantities of goods are imported by 
importing firms such as Kerr Tarruok ic 
Oo., under indents which for one reason 
or another are not taken up by the firms 
ordering them, and it can hardly be sug- 
gested that the defendants ought to have 
communicated with Kerr Tarruck & Co. 
Moreover, it is very unlikely that defen- 
dants’ attention would be drawn to the 
indent name at all, as they had no reason 
whatever for doubting the integrity of 
Mr. Sircar or his firm. 

Further, it is urged that as the defen- 
dants negotiated some of the hundis ac- 
cepted by the plaintiffs on one at least of 
which the cutlery case numbers appeared 
they ought to have connected this cir- 
cumstance with the invoices and their 
suspicion ought to have been aroused. 
These transactions were in respect of 
what are known as clean bills, as opposed 
to bills supported by documents. In my 
opinion, such care and particularity is 
beyond any standard which ought to be 
expected from business men of ordinary 
prudence and I find, therefore, that de- 
fendants acted in good faith within the 
meaning of the proviso. 

These conclusions to which I have 
come really dispose of the case and make 
it unnecessary for me to consider the 
other points which have been raised. As, 
however, they have been argued, and in 
view of the fact that my conclusions may 
be upset upon appeal, I will deal with 
them shortly. 

Assuming that Kerr Tarruck & Co. do 
not come within the protection given by 
S. 178, then it is claimed that defendants 


cm avail themselves of the provisions of 
S. 179, which are as follows : 

“Where a person pledges goods in which he 
has only a limited interest, the pledge is valid 
to the extent of that interest." 

I am nob sure that the effect of this 
section is correctly stated by Scott, 0. J., 
in Lakhamsey Ladha & Co. v. Lakhmi- 

chand Padamsey (19), where he says : 

“Section 179 does not limit the scope of 
S. 178, but saves a pledge to the extent of the 
pledgor's own interest notwithstanding the 
presence of invalidating conditions falling 
under one of the provisions to S. 17S. In other 
words, whenever ha has an interest, the per- 
son in possession of the goods or documents 
has unconditional authority to charge at least 
that interest." 

The section does not refer to “posses- 
sion” or to documents. But any person, 
having a limited interest in good?, may 
pledge them to the extent of that interest. 

Assuming, therefore, that Kerr Tarruck 
& Co., do not come within the provisions 
of S. 178, had they a limited interest in 
the goods, which plaintiffs have nob paid 
for, and to that extent at any rate is the 
pledge valid ? They might have had 
such an interest, by reason of Cls. 4 and 
5 of the agreement of 21st July 1927, if 
such clauses were intended to apply at 
all to a sale of ready goods, and by rea- 
son of their inchoate right of lien as un- 
paid vendors upon credit and that inter- 
est might have passed to the defendants 
as pleSgees. 

Giinn V. Blockow, Vaughan & Co. (20), 
is an authority for the proposition that 
in the case of a sale upon credit, the ven- 
dor’s lien revives when the credit expires 
without payment having been made, and 
it makes no difference if the vendors have 
negotiated the bills by means of which 
credit was given. The plaintiffs having 
lost their right to immediate possession 
of the goods not paid for could not have 
maintained an action for them in conver- 
sion or detinue, which is founded upon 
that right, even against a wrong doer, 
Lord V. Price (2l). But the pledge it- 
self was a wrongful conversion and plain- 
tiffs* right of action arose, therefore, at 
that time before the period of credit ex- 
pired : M’Combie v. Davies (22), and the 
conversion would itself extinguish any 

(19) [1916] 42 Bom.~205~40 I.O. 148=19 Bom. 

L.R. 335. 

(20) [1875] 10 Ch. 491=44 L.J. Ch. 732=32 L. 

T 7ft1 XV Tl 7QQ 

(21) [1874] 9 Ex. 54=43 L.J. Ex. 49=22 W.K. 

318=30 L.T. 271. 

(22) [1805] 6 East. 53S. 
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right of lien apart from the fact that a 
jright of lien lasts only so long as the 
lien-holder continues in possession. I 
am of opinion therefore, that defendants 
obtained no right or interest by reason of 
S. 179. Upon the issue raised whether the 
plaintiffs can maintain the action in view 
of their non-payment of customs and 
other charges for which they were liable 
to Kerr Tarruck & Go., I find on the evi- 
dence that such dues were discharged as 
and when they arose by virtue of an ag- 
reement for adjustment of accounts made 
between the parties. 

For these reasons, I am of opinion that 
the defendants ought to succeed in this 
suit. Therefore, there will be a decree 
in their favour dismissing this suit with 
costs. 

M.n /rk. Suit dismissed. 
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Pearson and Mallik, JJ. 

Abdul Mannaf and others — Petitioners. 

V. 

Uahammad Nurulla Chaudhury — 
Opposite Party. 

Criminal Ref. No. 280 of 1928, Deci- 
ded on 3rd May 1929, Reference made 
by Addl. Sess. Judge, Noakhali. 

Criminal P. C., S. 107— Even after it«uing 
warning notice* to the parties concerned a 
Magistrate can draw up proceeding against 
a party under S. 107. 

Oa the basis of a police report warning 
notices had been issued to the patties con- 
cerned on 8th September 1928. On 8th peto* 
ber he drew up proceeding against one of the 
party under S. 107, Criminal P. 0. 

Held : that as the order of 8th September 
1928 was not final order disposing of the 
police report, the Magistrate did not become 
functus officio and was competent to take 
proceeding, under S. lOT.^Crtainal P .0. ^ 

Nurul Huq Chatidhury — for Peti- 
tioners. , rt JfL 

Sures Chandra Taluqdar and Svdhan- 

shu Sekhar Mukherji — tor Opposite 

Party. , 

Mallik, J. — This is a reference under 

S. 438, Criminal P. C., made by the 
Additional Sessions Judge of Noakhali 

raoommeading that the order passed 
the Sub*Divisional Magistrate of Noakhali 
(Sadar), dated 8th October 1923 be set 
aside The facts which have given r^e 
to this reference are briefly these. On 
l3t September 1928 a report was sub- 
mitted by the Sub-Iuspeotor of Police 
whereby he asked the Sub-Diviaional 


Magistrate to draw up proceedings under 
S. 107, Criminal P. C.. against Abdul 
Mannaf and others. This report of the 
Sub-Inspector came to the Inspector of 
Police and the Inspector suggested that 
both parties might be warned. Thereupon 
on 8th September 1928 t]io Magistrate 
issued warning notice on both parties* 
Nothing further was done in the matter 
till the 8th October 1928^ when the 
Magistrate passed the following order : 

"Read further police report. Draw up 
proceedings against the 2nd party under 
S. 107, Criminal P. C." 

Whereupon proceedings under that 
section were drawn up against the peti- 
tioners. 

The learned Sessions Judge has given 
two grounds for his recommending that 
this order dated 8th October 1928 be set 
aside. The first one is that although 
the order of the Magistrate dated 
October purports to have been passed on 
a second report, there is nothing in 
record of the case to show that suoh^ a 
report ever existed. The learned Magis- 
trate in his explanation does not say any- 
thing very definitely about the existence 
of such a report. That the proceeding 
under S. 107 were drawn up not on a 
second report but on the basis oi ^ ® 
original report of police, dated Ist Sep- 
tember 1923 would appear pretty cleat 
from the proceeling itself. In 
ceeding that was drawn up against the 
petitioners there is a clear statement 
that the basis of the proceeding was the 
report submitted by the police on 
1st September 1928. It must, there- 
fore, be accepted that the order which 
has been recommended to be set aside 
was an order passed on the report of the 
police, dated 1st September. Now the 
question is whether the learned Magis- 
trate could pass such an order on the 
basis of that report of Ist September oo 
which ho had passed the order for issuing 
warning notices to both parties ? This 
would depend on whether the order 
passed by the Magistrate on 8th Septem-j 
ber should or should .not be taken to be 
an order finally disposing of the matter 
I am of opinion that this order of 8th 
September issuing warning notices 
parties ought not to be taken as an oroer 
disposing of the report of the polic® 
finally one way or the other. It 
be said that the learned Magistrate > 
issuing the warning order on 8th Septen* 
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ber became functus officio because there 
is no provision to be found in the Cri* 
minal Procedure Code whereby such an 
- order can be passed by him. 

In view of the aforesaid observation 
we are unable to accept the reference. 

The reference is, accordingly, rejected. 

Pearson, J. — I agree. 

p.r./r.k. Reference rejected. 
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SUHRAWARDY AND GRAHAM, JJ. 

Rajani Kanta Roy — Petitioner. 

V. 

Ibrahim Sarkar — Opposite Party. 

Criminal Revn. No. 1202 of 1928, De- 
cided on 20th March 1929. 

(a) Criminal P. C., S. 139-A— Omi**ion in 
exercise of discretion by Magistrate in fol* 
lowing the direction of law does not vitiate 
the entire proceeding but is irregularity 
covered by S. 537. 

Where a Magistrate issued a notice under 
S. 183 on a person to show cause why he 
should not remove an obstruction on a public 
river and the person filed a written statement 
admitting the public character of the river 
but claiming that the obstruction was on his 
zamiiidar*B khas land and not on the river 
and the Magistrate proceeding under S. 137 
and having come to the conclusion that the 
obstruction was on the bed of the river, made 
the order absolute and passed orders for re- 
moval of the obstruction. 

Held : that S. 139-A ought not to apply to 
such a case, but the language of the section 
is so general that even in such a case the 
Magistrate should exercise a good discretion 
in following the direction of the law and 
omission to do it does not vitiate the proceed- 
ing but is an irregularity covered by S. 537. 

[P 507 O 2] 

(b) Criminal P. C., S. 139'A — S. 139-A 
applies where public right is denied. 

The section applies only in a case where a 
party wants determination of the public char- 
acter of the river or way obstructed. The 
object with which the section was enacted 
seems to be that where the existence of the 
public right is denied, the Magistrate has to 
make an enquiry. If it is not denied, then 
the section hardly seems to apply. 

[P 507 C 2, P 508 O 1] 

B. C. Chatterjee and Akhil Chandra 
Duit — for Petitioner. 

Mrityunjoy Chatterjee and Debabrata 
Mukherji — for Opposite Party. 

Anil Chandra Boy Chowdhury — for 
the Crown. 

Suhrawardy, J. — This rule was is- 
sued on two grounds. The 6r8t is that 
the procedure laid down in S. 139-A, 
Criminal P. 0., was not followed in this 
case. What happened was that the peti- 
tioner was charged with obstructing a 
river called the Margara river by throw- 


ing earth into it and raising the land 
over which the water used to pass. Thd 
Magistrate issued a notice under S. 133^ 
Criminal P. C., on the petitioner to show 
cause why he should not remove this 
obstruction. He appeared on the date 
fixed for showing cause and asked for 
time. On the following day he filed a 
written statement in which he admitted 
that the river said to have been obstruc- 
ted was a public river but that he had 
not obstructed it but had built his shop 
on the land which belonged to his zemin- 
dar. He claimed that the land over 
which he was charged with throwing 
earth and building was a part of his 
zemindar’s khas land. The trying Magis*. 
trate thereafter proceeded under S. 1371 
Criminal P. C., and being of opinion that| 
the obstruction caused by the petitioner: 
was on the bed of a river he made thej 
rule absolute under that section andi 
passed an order for removal of that ob-* 
struction. No doubt S. 139-A requires! 
the Magistrate to ask the party against 
whom a rule has been issued under 
S. 133, as soon as be appears whether 
he denies the existence of any pub- 
lic right in respect of the way, river 
&c., &c., & if be does so, the Magistrate 
shall proceed under 8. 137 if he finds 
that there is no ground for such denial. 

But in this particular case the omission* 
by the Magistrate to comply with the 
section does not to my mind vitiate the 
entire proceeding. On the day the peti-J 
tioner filed bis written statement he ad-| 
mitted therein that the river which is; 

I 

said to have been obstructed was a publicj 
river ; but be contended that the obstruc-i 
tion which was said to have been put' 
up was not in the river and was upon; 
the land which was bis khas land and 
not a portion of the river. In such cases,! 
strictly speaking, S. 139-A ought not to| 
apply. But the language of the section! 
is so general that I am not prepared to' 
hold that even in such a case as this the[ 
Magistrate should not exercise a good, 
discretion in following the direction of 
the law, but the omission to do it does 
not necessarily vitiate the entire proceed-j 
ing. It would be an act of superfluity 
when a party comes before the Magis- 
trate and admits the public character of 
the river which he is said to have ob- 
structed to ask him whether he denies or 
adajits its public character. This sec- 
tion applies only in a case where a party) 
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'Vants a determiaation of the public char- 
acter of the river or way obstructed. It 
has been conceded on behalf of the peti- 
tioner that if on a notice under S. 133 a 
party a^ppears before the Magistrate -and 
admits that the way or river which he 
is said to have obstructed is a public way 
or river and does not deny the existence 
of a public right over it but says that he 
has not put an obstruction in the public 
way or river but has built upon his own 
land, S. 139-A does not apply. The pre- 
sent case does not seem to be in any way 
different from the case I have just put. 
The question therefore left to the Magis- 
trate for decision is not the existence or 
non-existence of a public right in the 
river obstructed but to determine if the 
obstruction was made in the river. The 
object with which S. 139-A was enacted 
seems to be that whore the existence of 
ithe public right is denied the Magistrate 
’has to make an enquiry. If it is not 
.denied, then the section hardly seems to 
apply. Bat it may be said that the dis- 
l^ube between the parties is whether the 
land over which the obstruction is made 
is part of a public river and thus attracts 
the application of S. 139-A. Evan if it 
be so, when the petitioner appeared be- 
fore the Magistrate and denied that it 
was part of the public river, there was 
no necessity for putting a formal ques- 
tion to him and the subsequent procedure 
followed by the Magistrate was as 
indicated in the Cl. 2 of that sec- 
tion, and the final order passed was 
U/S. 137 since the obstruction was ad- 
mitted* The omission at the most is an 
irregularity which is covered by S. 537, 
iCriminal P. 0. 

The second ground relied upon by the 
petitioner is that the order cf the Magis- 
trate is vague and incapable of being 
carried out. The Magistrate passed an 
order for removal of the obstruction from 
a particular settlement dag, namely, 
dag No. 2,573 which is well-defined in 
the settlement record ; and when notice 
was served upon the petitioner to show 
cause under S. 133, Criminal P. C., he 
did not object on the ground of vague- 
ness of the notice. This ground is sug- 
gested by certain remarks made by the 
learned Sessions Judge to whom an ap- 
plication was made by the petitioner 
under S. 435, Criminal P. C. The learned 
Judge suggested that iu oases like the 
present the best procedure was to appoint 


an ameen to relay the site which would 
give clear indication to the opposite 
party as to the extent aud nature of the 
obstruction. This was merely a piece of 
advice given to the trial Court which 
might help it iu enforcing its order, if 
necessary. There does not seem to be 
any vagueness in the order passed in this 
case and both the grounds having failed, 
in my opinion this rule shall be dis- 
charged. 

Graham, J. — I agree. 
k.n./r.k. Buie discharged. 

A. I. R. 1929 Calcutta 508 

SUHRAWARDT AND GRAHAhf, JJ. 

Nawsher (Ali) PramaniA;— Petitioner. 

V. 

Hazratulla PramaniJc — Opposite 
Party. 

Criminal Revn. No. 1209 of 1928, De- 
cided on 28th February 1929. 

(a) Criminal P. C., S. 203 — Accused dis* 
charged — Notice to accused before ordering 
further enquiry is not necessary — Criminal 
P. C., S. 436. 

Where after the dismissal of a case uoder 
S. 203 farther enquiry is ordered, the aooneed 
need not be giron notice before farther on- 
quiry' is ordered against him as he has no 
locus standi aud it cannot be said that it is 
desirable to issue a notice npon an aocasod 
person in every case where an order is passed 
against him. [P 509 01] 

(b) Criminal P. C., S. 203 — Further en- 
quiry after discharge — Accused has no right 
to appear — Magistrate allowing him •P* 
pear is illegality which cannot entitle him to 
appear at every subsequent stage. 

When the order is passed, after an order 
under S. 203, directing farther enquiry the ac- 
cused has no right under the law to appear 
either before the trial Court or before the revi- 
sion Court. And if the Magistrate allowed the 
accused to appear before the trial Court to 
oross-examine the witnesses he noted illegally 
and this illegal aot of the Magistrate does not 
create a right in the aocnsed to appear at 
every stage of the proceeding : 21 C. W. 

127 ; A. I. R. 1923 Cal. 198, Re/. [P 509 C 1, 31 

(c) Practice— Duly of Court— Court can- 
not legislate. 

Courts have no tight to legislate however 
desirable that legislation may be on prineiplo* 

CP 509 C 2) 

Suresh Chandra Taluqdar and Badhi- 
lea Banjan Guha — for Petitioaer. 

Suhrawardy, J. — This rule is dir^' 
ted agaiust an order of the Dietr*®^ 
Magistrate of Bagra ordering further eo* 

quiry into the complaint preferred by 

the opposite party before the Sub-Di^i* 
sional Officer of Bogra. It appears tha» 
the Sub-Divisioaal Officer on receipt of 
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the complaint ordered an enquiry by the 
Local President. On receipt of the report 
of the President he examined two wit- 
nesses for the prosecution and disbeliev- 
ing the complainant’s story dismissed the 
case under S. 203, Criminal P. 0. The 
complainant moved the District Magis- 
trate and he passed the following order : 

“I think there should be a further enquiry 
into the complaint. Further enquiry ordered 
and the papers sent to Sub-Divisional Ofhoor 
for favour of dealing with it according to law.” 

In support of this rule Mr. Talukdar 
ihas raised several grounds. The first is 
that the accused should have been given 
Inotice before further enquiry was ordered 
against him. This contention he has not 
been able to support on the law as laid 
do^Q in S. 4:36, Criminal P. C. But he 
has invoked the desirability of issuing a 
iQotice upon an accused person in every 
case where an order is passed against 
him. We do not think that we should 
accede to such a proposition of law. 
'S. 4:36 as it stands by the amending act 
of 1923 clearly makes a distinction bet- 
ween a case in which a complaint is dis- 
missed under S. 203 and the case in 
which the accused is discharged under 
S. 253 or some other section. In the 
latter case it is now provided in accord- 
ance with the general opinion of all the 
High Courts that notice should be given 
to the accused as be was present at the 
trial Court and no order ought to be 
passed in his absence by the Court in 
revision. But when the order is passed 
under S. 203 not only has the accused no 
right under the law to appear either be- 
fore the trial Court or before the revision 
Court but it has been held in several 
cases that the accused should not be al- 
lowed to appear at that stage, lialcii 
Jjal v. Pcisupatf (l) and Ghdndi Ckamn- 
V. Manindra Chandra (2). 

In this case we are told that the ac- 
cused has appeared at the trial Court. 
There is nother on the record that he did 
as no vakalatnama was filed on his behalf. 
But it appears from an examination of 
the witnesses of the complainant that they 
were cross-examined, it does not appear 
by whom. If the Magistrate allowed the 
accused to appear at that stage to cross- 
examine the witnesses he acted illegally 
and this illegal act of the Magistrate 
does not create aright in the accused to 
” (1)' [1916] 95'O.L.J. 606=35 I.O. 828=31 0. 

W N. 127. 

(2) A.l'.R, 1923 Cal. 198. 


appear at every stage of the proceeding. 
In some cases no doubt it has been held 
that even if in a case where the com- 
plaint is dismissed under S. 203 it is de- 
sirable to allow the accused to appear 
before an order is passed under 430 . 
But these cases were decided before the 
amendment of the section ; and as lias 
been rightly observed by Sir John Wood- 
roffe in his well-known edition of the 
Criminal Procedure Code that the Court 
in this case as in some other case has 
legislated in view of certain general^ 
principles. I do not think that they 
have any right to legislate however desi- 
rable it may be on principle. This! 
ground must fail. Some argument has 
been advanced to us on the merits. But 
I do not think that I ought to interfere 
at present on that ground. 

I should have preferred that the Dis- 
trict Magistrate gave his reasons for 
ordering a further enquiry. But on read- 
ing the order passed by him it appears 
that he was right in passing the order 
because the trial Court had not tried the 
case according to law which may mean 
that it had wrongly allowed the accused 
to appear before it. The learned District 
Magistrate has submitted an explanation 
in which he has given reasons for order- 
ing an enquiry into the matter. This 
rule is discharged. 

Graham, J. — I agree that the rule 
should be discharged. In my opinion 
there is no substance in the contention 
which has been put forward on behalf of 
the petitioner. It is well-settled that at 
such an enquiry the accused has no locus 
standi, and he certainly cannot claim to 
be entitled as of right to notice where 
an application is made for further ea- 
quii-y. That this is so, is plain interj 
alia from the terms of the proviso to 
S. 436, Criminal P. 0. That proviso was 
added by Act 18 of 1923 and it expressly 
provides that in the case of discharge 
such notice shall be given. By impli- 
cation it seems to be reasonably clear 
that in case of further .enquiry no such 
notice is required. If the legislature had 
intended to provide for such notice it 
would presumably have said so in clear 
terms. 

m.n./r.K. Buie discharged. 
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MaiCERJI AND MITTEB, JJ, 

-B. /. Ry. Co.— Defendant — Appellant. 

V. 

Janakidas Marwari and another — 
Plaintiffs — Respondents. 

Appeal No. 965 of 1927, Decided on 
3rd May 1929, against appellate decree 
of Dist. Judge, Birbhum.D/- 10th January 
1927. 

(a) Railways Act, S. 72 — Word ‘ loss ’ in 
risk- notes — Explained. 

The word ‘ loss ’ as used in a risk-note 
means loss of the goods by the railway com- 
pany while in transit and oocars whenever 
the railway company involuntarily or through 
inadvertance loses possession of the goods and 
ior the time bsing is unable to trace them. 

[P 510 0 2] 

(b) Railways Act, S. 72—** Loss ’ due to 
theft by servants of railway — Risk-note does 
pot absolve railway company. 

Even where the railway company succeeds 
in proving that there was ' loss ’ the provisions 
of the risk-note will not absolve the railway 
company fiom liability if it is once proved 
that the loss was due to theft by the servants 
of the company, [P 511 G IJ 

(c) Railways Act, S. 72 — Risk-note is 
•out of way — > Case will have to be tried 
under terms of S. 72 and it must be shown 
that company took reasonable care of con- 
signment. 

If it be found that the risk-note is out of 
the way then the case will have to be tried on 
the footing of the liability of the railway 
company under the provisions of S. 72 and 
then it would be necessary to consider whether 
in point of fact the company have succeeded 
in showing that they took as maoh care of the 
consignment as a man of ordinary prudence 
would do in the circumstances of the case : 
A. I. R, 1923 CaU 491, Ref, [P 511 C 2] 

Amhica Pada Choudhuri — for Appel- 
lant. 

D. .N. Bagchi and Gour Mohan Dutt — 
for Respondent. 

Judgment. — This appeal has arisen 
out of a suit which was instituted by 
the plaintiff for recovery of compensation 
for loss of 2A tins of ghee weighing 
11 mds. 10 seers and also of one md. 
10 seers of ghee abstracted from out of 
20 tins of ghee the said 44 tins forming 
part of a consignment which had been 
despatched from Sangli station on the 
M. & S. M. Ry. to Dubrajpur on E, I. 
Ry. The trial Court decreed the suit in 
part against defendant 1 only, namely, 
E. I. Ry. The decree was in respect of 
24 tins of ghee and not in respect of one 
md. 10 seers. On appeal this decree was 
affirmed by the District Judge. Defen- 
dant 1, the E. I. By. Go. have then pre- 
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ferred this second appeal. The findings 
of the learned District Judge appeared to 
be the following : that the consignment 
was covered by risk-note H, that the 
plaintiff by virtue of the contract em- 
bodied in the said risk-note cannot re- 
cover unless he is able to show that one 
or more complete packages have been lost 
due either to the wilful neglect of the 
railway administration or to the theft 
by or to the wilful neglect of its servants, 
transport agents or carriers, provided 
that the term ‘ wilfnl neglect ' be not 
held to include fire, robbery from a rnn- 
ning train or any other unforeseen events 
or accidents. The learned Judge was not 
prepared to hold that there was any ad- 
mission on behalf of the plaintiff to the 
effect that there was any loss. Ho far- 
ther held that it bad not been satisfac- 
torily proved that there was loss. He 
went on farther and observed in his 
jndgment : 

Admitting for the sake of argument that 
the goods are really lost the evidence seems 
clearly to point to the conclusion that the 
contents were stolen by the company's ser- 
vants at Ondal station. " 

He referred to several circumstances 
which supported the conolusion at which 
he so arrived. The arguments before us 
have been directed in the first place to 
establishing that the loss had been ad- 
mitted on the side of the plaintiff in the 
plaint which they had filed. It may be 
conceded that the learned Judge perhaps 
took a rather extreme view in holding 
that the defendants had failed to make 
out that there was loss. In the letter 
which the Traffic Manager of the E. I. 
Ry. wrote to the plaintiff it was stated 
within a few days after the occnirenoe to 
which the present case relates that the 
consignment was loaded in wagon No. 
13335 and proceeded correctly as far as 
Ondal where the seal of the wagon was 
fonnd to have been broken into by thieves 
and contents stolen. There is no reason 
to suppose that at that time the defen- 
dant company invented a story of loss in 
order to account for the non-delivery of 
the 24 tins of ghee. The word * loss ’ as. 
used in the risk-note means loss of tbe( 
goods by the railway company while in 
transit and occurs whenever the railway! 
company involuntarily or through in-| 
advertance loses possession of the goodsi 
and for the time being is unable to tracei 
them. For the purpose of the present 
appeal, therefore, I do not think it would 
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be necessary for us to go so far as to bold 
that loss has not been provel. Bat then 
the question that arises for consideration 
is whether upon the facts that have been 
found, the mere fact that the defendant 
company succeeded in proving that there 
was loss would absolve them from liable 
lity by virtue of the provisions of the 
risk>note. The oiroumstanues upon which 
the learned Judge has relied for the pur- 
pose of coming to the conclusion that the 
contents were stolen by the company’s 
eervants at Ondal station are mainly 
these. The train carrying this consign- 
ment arrived at the station at about 10-15 
A. M., and within five quarters, this is to 
■say, at about 11-30 A. M. information was 
■given to an officer of the company who 
was examined in the case and who went 
And found that there was no seal and that 
the goods were missing. The evidence 
that has been given in the present case 
ehows that there are about 60 men who 
guard the station premises by day and 
night and it must be remembered that 
there were St tins of ghee which were 
removed and so the removal must have 
taken a fairly considerable time. The 
•evidence farther is that under the rules 
the guard«in«oharge of the train has got 
to look after the train until the wagons 
are checked and the train is put into the 
yard. In this particular case there is no 
evidence whatsoever to show that between 

10- 15 A. M. when the train arrived and 

11- 30 A. M. when in point of fact the 
wagons were checked the guard was look- 
ing after the train. These are circum- 
stances from which it is not at all un- 
reasonable to come to the oonolusion as 
the learned Judge appears to have come 
to that it was a case of theft and that 
the servants of the company were res- 
ponsible for or at any rate concerned in 
it. The ease, therefore, in our opinion, 
is one which is not protected by the 
risk-note which covers the consignment. 
Because once it is proved that the loss 
was due to theft by the servants of the 
company the risk-note will not absolve 
Ithe defendant. 

It has next been argued before us that 
if it be found that the risk-note is out of 
the way then the case will have to be 
tried on the footing of the liability of 
the company under the provisions of 
S. 72, Railways Act. In support of this 
contention reliance has been placed upon 
the decision of this Court in the case of 
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E. I. By. Co. V. Shewhux Boy Ghana^ 
shayamdas (l). In that case it has been 
laid down : 

That the risk-note is merely a contract 
absolving the Railway Administration in all 
oases excepting a few cases specifiod and with 
regard to the oases so excepted the risk-note 
itself, apart from the general law, docs not 
create a liability and the efloot of it is not that 
when a case oomes within the exception the 
rights and liabilities of the parties such as 
they are under the general law are to bo re- 
garded as in any way limited, extended or 
qualiSed by the risk-note. The effect of that 
is not that oace a case comes within the 
exception nothing else need be investigated 
and under the terms of the risk-note itself the 
Railway Administration becomes liable. A 
contrary view would militate against the 
provisions of S. 72, sub-S. 2, Railways Act to 
which statutory provision risk-notes owe their 
origin. ” 

Looking at> the case from this point ofi 
view it would be necessary to consider 
whether in point of fact the defendant 
company have succeeded in showing that 
they took as much care of the consign- 
ment as a man of ordinary prudence 
would do in the circumstances of tbej 
case. In this respect it appears to 
that no attempt whatsoever was made by 
the company to establish anything which 
might absolve them from liability. The 
learned District Judge has referred to the 
fact that neither the guard of the train 
nor the chonkidar who informed the 
checking clerk nor the police officer who 
was informed by him and who is alleged 
to have held an enquiry were examined 
in this case. We have looked into the 
evidence of the only witness who was 
examined on behalf of the company and 
we find that, if anything, that evidence 
suggests that there was no care taken by 
the company in respect of this consign- 
ment or at any rate that the rules which 
have got to be obeyed and which if fol- 
lowed would perhaps afford a check upon 
occurrences of this nature were not 
adhered to in the present case. For these 
reasons, we are of opinion that the decree 
passed by the learned District Judge is 
correct and that this appeal must be dis- 
missed with costs. 

S.N./r.k. Appeal dismissed. 
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B. B. Ghose and Panton, -JJ. 

liilharani Debi — Appallaat. 

V. 

Nibaran Chandra AT w I- s r; j — R 3 3 p ^ a - 
dent. 

Appeal No. 341 of 1927, Dacidel on 
26fch April 1929, against order of Disb. 
Judge, Birbhum, D/- 12th Miy 1927. 

ijt Lunacy Act (1912), S. 62 — District 
Court, within whose jurisdiction lunatic is 
permanent resident, has jurisdiction to 
direct inquisition under S. 62, notwithstand- 
ing that he temporarily resides in mental 
hospital outside that district. 

Where a lunatic is a permanent resident 
within the jurisdiction of a particalar Dis- 
trict Oonrt and has properties in that district 
and his wife applies to the District Oourt for 
the appointment of a person as manager of 
his properties, that District Judge has jnris- 
diction to take cognizance of the application, 
and to direct inquisition under S. 62, not- 
withstanding the fact that the lunatic tem- 
porarily resides in a mental hospital outside 
the jurisdiction of that Court. [P 512 C 1, 2J 

Gopendra Krishna Banerjee — for Ap- 
pellants. 

Judgment. — In this case there is 
sufficient material on the record to 
show that the alleged lanatio Nibaran 
Chandra Mukerji has been sent to the 
Ranchi Mental Hospital and is conhned 
there as a criminal lanatio. His wife, 
the appellant before us applied to the 
District Judge for appointment as mana- 
ger of his properties and did not desire 
to be appointed guardian of his person 
as the alleged lunatic was confined in 
the Mental Hospital. In the course of 
the proceedings before the lower Court 
a post card said to have been in answer 
to a letter written by the pleader for the 
wife to the Superintendent of the Ranchi 
Mental Hospital was placed before the 
learned Judge. Xhat post card according 
to the view of the learned Judge was 
ambiguous and as he was told that the 
alleged lunatic was residing at Ranchi 
beyond the jurisdiction of his Oourt he 
held that he could not order an inquisi- 
tion under S. 62, of the Act and in that 
view he rejected the application. It is 
beyond question that the alleged lunatic 
is a permanent resident within the 
jurisdiction of the Court of Birbhum. 
He has properties iu that district and 
his wife seeks for being appointed guar- 
jdian of his properties for the purpose of 
{oroteoting those properties from being 


s;ld in execution of decrees obtained by 
crelitors. It is true that the lunatic is 
at present confiaal in the Mental Hospi- 
tal at Rinohi anl for that purpose he 
may be held to be residing at Ranchi 
which is beyond the jurisdiction of this 
Court, but a parson miy have two resi- 
dences. Bacausa under certain circum- 
stances he has been placed in the Mental 
Hospital at Ranchi, it cannot be said 
that he has abandoned his residence 
within the district of Birbhum. So he 
must be held to be a resident within the; 
district of Birbhum notwithstanding the' 
the fact that he is temporarily residing 
at Ranchi. The District Judge hasJ 
therefore, jurisdiction to take cognizance 
of the application and to direct an in- 
quisition under S. 62, Lunacy Act of 
1912. In our opinion, it would be quite 
within the competence of the District 
Judge to direct an inquisition to the 
Superintendent of the Mental Hospital 
for the purpose of ascertaining whether 
Nibaran Chandra Mukerji is a person of 
unsound mind and incapable of managing 
himself and his affairs. On the receipt 
of the report of the Superintendent of 
the Mental Hospital the learned District 
Judge would be in a position |to pass 
proper orders. We, therefore, set aside 
the order of rejection of the application 
by the learned Judge and send the case 
back for hearing in the manner stated 
above. We request the learned District 
Judge to take up the matter at his 
earliest convenience as this matter has 
been pending for quite a long time and 
it is absolntely necessary that it should 
be disposed of as quickly as possible, 
having regard to the fact that the pro- 
perties belonging to the alleged lunatic 
require to be preserved. The cos ts of 
this appeal as well as of the application 
in the lower Court will be paid out of 
the estate provided the learned Jndge 
finds upon such inquisition as directed 
that Nibaran Ch. Mukerji is a lunatic. 
Hearing fee 3 gold mohnrs. 

S.N./r.K, Order set aside- 
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B. B. Ghose, J. 

Khitish Chandra Chatterjee aad an- 
other — Petitioners. 

V. 

Nagendra Nath Mandal and others — 
Opposite Parties. 

Civil Reva. No. 1455 of 1928, Decided 
on 20th February 1929, against order of 
Munsif, 1st Court, Khulna. 

(a) Civil P, C., O. 47, R. 1 — Fraud dis- 
covered aftsr decree or order is new and 
important matter. 

Fraud practised upon the Court or upon the 
party may be discovered after the order com* 
plained of is made and may be new and impor- 
tant matter which could not be within the 
knowledge of the applicant at the time when 
the decree was passed or the order made and 
an application for review on the ground of 
such fraud must be oonsidered on merits. A 
decree vitiated by fraud may be set aside by 

(i) suit and (ii) by review of judgment, the 
latter being the more regular pcooedure : 10 

Cal. 612; 2 O. Jj. J. 503, Foil. A. I. R. 1922 
P. C. 112, Dial. CP 513 0 2] 

(b) Civil P. C., S. 115 — Other remedy open 
—In case of clear refusal of jurisdiction, 
High Court should intervene. 

Where the lower Court has refused to exer* 
ciso jurisdiotiou by refusing to entertain an 
application for review based on the ground of 
fraud, the High C>urt will interfere in revi- 
sion notwithstanding the existence of another 
remedy. [P 513 O 2] 

Pramatha Nath Mitra — for Peti- 
tioners. 

Bhudar Haider — for Opposite Parties. 

Judgment. — In this case the learned 
Munsif has clearly refused jurisdiction 
in not entertaining the application for 

review under O. 47, R. 1, Civil P. C., 
and in holding that the petition was not 
maintainable. The application was 
made for review of the order on the 
ground that fraud was practised upon 
the petitioner. It has been held in the 
case of Aushootosh Chandra v. Tara 
Prasanna Roy (U that in such a case 
as this : 

*' there are two available modes of procedure 
for setting aside a decree on the ground of 
fraud; (L) by suit and (2) by a review of the 
judgment sought to ba set aside, and the lat- 
ter is the more regular mode of procedure." 

That was laid down in 1884 by Mr. 
Justice Wilson. This case has been 
followed by Chief Justice Maclean in 
1905 in the case of Ram Gopal Mazum^ 
dar V. Prasanna Kumar Sanyal (2). 
The law as understood by this Court has 

(1) [1834] 10 Cal. 612. 

(2) [1905] 2 C. h. J. 503=10 C. W. N. 529. 

1929 C/65 A 66 


been uniform during all these years. Of 
course, if the plaintiff pursued one re- 
medy, he cannot, being unsuccesful, again 
have recourse to the other. But, as it 
has been held that an application for 
review is a more regular procedure than 
a suit, I do not think the Munsif was 
right in throwing out the application! 
without deciding it on the merits. ‘ 

The learned Munsif has relied on some 
oases reported in the Indiin cas:s. One 
of these oases of Allahabad was pointed 
out to me by the learned advocate for 
the opposite party. That is a case 
where the party pleaded that he had 
entered into a compromise by reason of 
coercion and undue influence. That cir- 
cumstance may not be a ground for re- 
view, because it would not fall within 
the phrase *’ new and important mat- 
ter.” But fraud practised upon the: 
Court or upon the party may be dis- 
covered after the order is made and it 
may be a new and important matter 
which could not be within the know- 
ledge of the applicant at the time when 
the decree was passed or the order made. 
The Munsif is also wrong in holding that 
the Privy Council case of Clihajjic Ram 
V. Neki (3) has any application to^ this 
matter. That case decided that ‘ any 
other sufficient reason ” as contemplated 
in O. 47, R. 1, Civil P. C., must be of the 
same nature as the discovery of new and 
important matter or evidence. Here the 
applicant did not ask for a review on the 
basis of any other sufficient reason 
but upon the ground of discovery of a 
new and important matter. It is not 
the practice of this Court, as a rule, to 
interfere in revision where the petitioner 
has another remedy which he can pursue 
in order to gain his end. But where the 
Court has actually refused jurisdiction 
to entertain an application, I think it is 
right that wa should sot aside the order 
of the lower Court by which he refused 
jurisdiction and direct it to try the cases 
on the merits. 

This rule is accordingly made absolute 
and the case sent back to the lower 
Court for decision on the merits. The 
petitioner is entitled to his costs which 
arc assessed at one gold mohur. 

p.r./h.k. Rule made absolute. 


(3) A. I. R. 1922 P. C. 112=3 Dih. 127=49 
I. A. 144 (P.C.). 
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Cammcads and S. K. Gho3E, JJ. 

Jitendra Nath Boy — Plaintiff — Ap- 
pellant. 



Bai Chara^i Biswas — Dafeniant — Res- 
pondent. 

Appeal No. 1912 of 1926, Dacided on 
9th August 1923, against decree of Addl. 
Dist. Judge, Jessore, D/- 26bh April 1926. 

Bengal Tenancy Act, S. 5 and 103-B— 
Tenancy exceeding 103 bighas and recorded 
in Record'of- Rights as tenure — Kabuliyat 
expressly stating tenancy to be raiyati and 
all its incidents as given in kabuliyat also 
being those of raiyati holding — Presumption 
under S$. 5 and 103'B being rebutted by 
kabuliyat, tenancy was held only raiyati one, 

A t^aanoy excaad^d 103 bigha? in area and 
was was recorded in Record-of-Rights as a 
tenure. The lease was a confirmatory loasa. 
Bub the kabuliyat expressly stated that the ten- 
ancy was a raiyati tenancy. Further all the 
incidents of the tenancy as mentioned in the 
kabuliyat, such as prohibition of ssU, of erec- 
tion of perminsnt structures, of digging tanks 
etc., were those of a raiyati holding. 

Held : that the presumption under Ss. 5 and 
103-B was rebutted by the kabuliyat, and so 
the tenancy was only a raiyati one.[P 514 O 2j 

Hemeadra Oha^idra Sea — for Appol- 
laut. 

Bijarv Kumar Mukherji — for Respon- 
dent. 

Judgment. — This is an appeal by the 
plaintiff against the dismissal of his salt 
which is for recovery of possession from 
the defendant after notice of annulment 
under S. 167, Ban. Ten. Act. The ten- 
ancy in question exceeds 109 bighas in 
area and it was recorded in the Record- 
of-Rights as a tenure but the first Court 
fouud on a reading of the kabuliat, in 
which the terms on which the lands were 
held are recorded that the tenancy that 
was brought to sale was a rayati tenancy. 
The learned Additional District Judge 
reversed this finding relying on the 
Reoord-of-Rigbts and on the presumption 
under S. 5, Ben Ten. Act that tenancies 
exceeding 100 bighas in area are tenures. 
The learned Additional District Julga 
was in error in refusing to treat the 
kabuliat as conclusive of the nature of 
the tenancy. Ha says that the lease is a 
confirmatory one. This is perfectly im- 
material. Even if it is a confirmatory 
Ifease, that fact would not assist ths res- 
pondent because the tenancy referred to 
in the kabuliat is a rayati tenancy and if 


the lease be a confirmatory lease it would 
folio that the tenancy that previously 
existed was also a rayati tenancy. How- 
ever, that is beside the point. It is also 
open to the parties to enter into a fresh 
contract ; and this is a contract embodied 
in the registered deed. It expressly 
states that the tenancy is a rayati ten- 
ancy. It prohibits the sale of the tenancy 
by the tenants. It prohibits the erection 
of permanent structures, the digging of 
tank or ditches and the cutting of trees, 
and it further prohibits the tenants from 
sub-letting the lands permanently. All 
these incidents are incidents of rayati 
holdings and not of tenures. The kabuliat, 
as it expressly states, and as its terms 
prove, was for a rayati tenancy. There- 
fore, the purchaser of that tenancy at a 
rent execution sale under the provisions 
of Chip. 14, Baa. Ten. Act, was entitled 
to aanul the tenancy of the under- 
tenants. 

The appeal, therefore, succeeds. The 
judgment and decree of the Court of 
appeal below are set aside and those of 
the Munsif are restored with costs in this 
Court and in the Court of appeal below. 

s n./r.k. Decree set aside^ 
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Pearson and Mallik, JJ. 

Satiranjan Bonerjee and others — Peti- 
tioners. 

V. 

Corporation of Calcutta — Opposite 
Party. 

Criminal Revn. No. 290 of 1929, De- 
o ided on 7th May 1929, against order 
of Municipal Magistrate, Calcutta. 

Juriadiction — Objection to — Magistrate 
ordering demolition of a Structure-Receiver 
of that property made a party without leave 
of the Court appointing him — Defect may 
be cured by application to the necessary 
Court specially if the receiver had been 
actively participating in the proceedings. 

The Muaioipal Magistrate of Galoatta passed 
OQ order of demolitioa of a certain straotare 
and made the receiver of the premises in 
qaestioQ a party to the proceedings. The 
point raised was that the order onght to be 
set aside as the Receiver was made a party 
withoat the leave of the Court appointing 
him. 

Held : however as the proceedings had 
gone on till the final order was passed with- 
oat any snoh point of jnrisdio/ion having bean 
raised and as thi Beoeivar hal aotively pnrti- 
oipated in the proceedings, the Opposite Party 
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should be givaa an opportuaity of roobifyiag 
the mistake by aa applioatioa to the oeoos- 
sary Court aad the order need not be sat aside: 
15 C, W, N. 925 ; Bel. on ; 30 Cal. 721. Bef. 

[P 515 C 1, 3] 

N.K. Bose^ and Pares Nath Mukherji — 
'for Pobitioaers. 

Probodh Chandra Ghatterjee aud Go- 
pendra Krishna Banerjee — for Opposite 
Party. 

Judgment. — This matter his been 
brought up from the Court of the Mual< 
oipal Magistrate of Gilcutta who pissed 
an order for demolitiou with regird bo 

cerbaia structure against the peti- 
tioners in these proceedings. The fifth 
petitioner is the receiver of the pre- 
mises in question along with various 
other properties which were>the subject- 
matter of a partition suit before the 
Subordinate Judge of 24 Parganas. The 
ground that has been the subject-matter 
for argument before us is ground No. 5 
of the petition which states that the 
proceeding is without jurisdiction inas- 
much as no leave was obtained from the 
Court which appointed the receiver. It 
is not exactly a question of jurisdiction 
but reliance has been placed upon the 
principle that before a receiver is made 
a party to a proceeding the leave of the 
Court appointing him should be taken. 
Beference has been made to the case of 
W, R. Fink v. Corporation of Calcutta 
(1) which was also the case of an order 
made by the Municipal Magistrate 
against a receiver where leave had not 
been taken and it was held that the 
order was bad. In the present case 
leave has not been taken although it 
appears that the original proceedings 
brought against petitioners 1 to 4 
only were withdrawn on the ground 
that the property was in the possession 
of the receiver and would, therefore have 
expected that the opposite party would 
have been deligent enough in the course 
of the proceeding to see that the record 
was in order and to obtain the necessary 
leave of the Court, to make the receiver 
.a party to the proceedings. On the 
other hand, these proceedings had gone 
on until the final order was made with* 
out any point of this kind having been 
' raised before the learned Magistrate and 
the receiver actively participated in the 
proceedings that were held. Had the 
point been taken in the lower Court, the 

(1 ) [1903] 30 Cal. 721=7 O. W. N. 706. 
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defect would have been at once rectified 
by an application being made to the 
Court appointing the receiver. The 
question now is whether the order 
should be set aside now on this ground 
or whether the opposite party should 
still be allowed an opportunity of put- 
ting the matter right by making an 
application. We have been referred to 
the case of Sarat Chandra Banerjee v. 
Apurba Krishna Roy (2) which although 
not a case of demolition proceedings 
under the Municipal Act is an authority 
which goes to show that even at this 
stage of the proceedings an opportunity 
may be given to the opposite party to 
rectify the defect which now appears 
and although that was a case only of 
rateable distribution, we think that the 
present is a case where this procedure 
ought to be followed. 

Ijet the application, therefore, stand 
over for a fortnight to enable the op 
posite party to take this step and sub- 
ject to that being done Ut the matter 
come up on the list after the lapse of 
that period. The Court will then be in 
a position to see what has bean done. 
It will be open to the petitioners to 
urge the other ground on which this 
Buie was granted. 

P.R /r.k« Revisi on allowed. 

(2) [1911] 15 0. W.N. 925=111. C. 187=14 
C, L. J. 55. 
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Cammiade and S. K. Chose, JJ. 
Sthira Hari Bhattaoharjee—PWmtiS 

— Appellant. 

V. 

Sasadhar Karmakar and others — De- 
fendants — Respondents. 

Appeal No. 2646 of 1925, Decided on 
23rd May 1928, against appellate decree 
of Sub- Judge, Nadia, D/- 30 June 1925. 

(^vil P. C., S. 11— -Plaintiff claiming rent 
i®— Record'of Righlt in 1918 in plain 
tiff 8 favour — CeBs-return filed in 1912 
showing jama to be Rs. 5-2-5 — Plaintiff 
having previously In 1917 sued for rent at 
Ks. 16 and obtained full decree ez parte— 
Suil in *917 was ret judicata and presump* 
tion under Record*of*Rigbtt vrat not rebutted 
by cett- return* 

Plaiat'S in a rent suit olaimad rent at the 
rate of Rs. 16 and the entry in the Record-of- 
Rigbts of 1918 was in bis favour. But in a 
cess-return filed in 1912 under th^ Oess Act 
the jama was Rs. 5-2*5 gandas. The plaintiff 
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in 1917 had sued for rent at the rate of Ks. 16 
and had obtained an ex parte decree in full. 

Held : that the suit in 1917 was res judicata 
and the entry in the Record'of-rights was not 
rebutted by the cess-return of 1912.[P 516 0 IJ 

Sarat Chandra Bose, Tarakeswar Pal 
Choudhury aad Jnan Chandra Boy — for 
Appellant. 

Khitindra Nath Bose foe Rupendra 
Kumar Mitra — for Respondents. 

S. K. Ghose, J. — This is an appeal by 
the plaintiff in a suit for rent. The plain- 
tiff claims rent at the rate of Rs. 16 a 
year. The defence is that the jama is 
Rs. 5-2-5 gandas. In the trial Court the 
suit was decreed. The lower appellate 
Cjurt held that the presumption of correct- 
ness of the Record-of-Rights, which is in 
favour of the plaintiff, had been rebutted 
and decreed the suit at the rate admitted 
by the defendants. The plaintiff appeals. 

The point in this appeal is whether 
the lower appellate Court was justified in 
holding that the presumption of correct- 
ness of the Re^ord-of-Rigbts had been 
fully rebutted. In coming to his decision 
the learned Subordinate Judge has relied 
on a cess-return Ex. 4. It appears that 
this was filed by the plaintiff as there 
was an issue whether he got his name 
registered and lodged oess-return. In 
Ex. 4 the rate of rent mentioned is 
Rs. 5-2 5 gandas. The learned Subordi- 
nate Judge thinks that under S. 20, 
Cl. (b), Cess Act, the plaintiff is precluded 
for claiming rent at a higher rate. Under 
the Cess Act, returns are filed only at 
certain times in compliance with notices 
served by the Collectorate. Ex. 4 was 
filed in 1912. But in 1917 the plaintiff 
brought a suit for rent claiming rent at 
the rate of Rs. 16 and obtained an ex 
parte decree Subsequently, the defen- 
dants 'paid up the entire decretal 
amount and filed a petition alleging full 
satisfaction. It is contended that this 
is not res judicata. But that is not the 
point. The result of the rent suit of 
1917 shows that the rent which was men- 
tioned in the previous cess-return had 
been varied and that for the period in 
suit the rate of rent was Rs. 16 as now 
claimed by the plaintiff. Then comes 
the Record-of-Rights which was finally 
published in 1918. In this state of the 
evid^ce it is^'wrong to say that the pre- 
sumption of cc^ecCness of the Record- 
of-Rights*hae ^aw^JnUy rebutted. 

1 yhe re^lt is that the decree of the 
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lower appellate Court is set aside and 
that of the trial Court restored with oosta- 
in all Courts. 

Cammlade, J. — I agree. 

s.n./r.k. Deoreeyet aside^ 
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Mitter, j. 

Mahim Chandra Banikya and others 
— Plaintiff's — Appellants. 

V. 

Karamali and others — Defendants^" 
Respondents. 

Appeal No. 2361 of 1921, Decided on 
10th September 1923, against appellate 
decree of Sub-Judge, Third Court, Dacca, 
D/- 24th June 1927. 

Landlord and Tenant — Rent fUed in lump^ 
•^Tenant not given posseision or dispoctetted 
of part of lenancy—Whole rent can be aue- 
pended. 

The dootrine of suspension of rent depends 
solely upon this that the rent due is an entire 
sum in respect of the land demised. Where, 
therefore, the rent is fixed in a lump there 
would be suspension of rant on the grounds of 
dispossession of the tenant by the landlord 
from a part of the demised premises. So al30, 
if a tenant is not given ocoupation of tba* 
whole of the land demised, the landlord has 
no right to tha entire rent and unless be has a 
right or some equity to an apportionment he 
can reeover nothing on the contract : A. /. 

1925 P. C. 97, EzpL and Foil.', A. I. R. 1927 
Cal, 737, not Foil.; A. I. B. 1928 Cal. 579, Foil. 

[P 519 Cl] 

Phanibhusan Ghakravarti — for Ap* 
pellauts. 

Bhagirath Chandra Das — for Res- 
pondeats. 

Judgment.— This is an appeal by the 
plaintiffs aad arises out of a suit com- 
menced by them for recovery of rent io 
kind for the years 1328 to 1331 B. S. 

The defence of defendant 2 to the suit 
is that there ought to be a suspension of 
rent as be has been dispossessed from a 
portion of the holding by some of tho 
landlords. The Munsif who tried the 
suit disbelieved the story of disposses- 
sion and gave judgment for the plaintiffs* 
On appeal the lower appellate Court 
remanded the suit 

**so far as it relates to the claim in respect 
of the years 1329-31, for fresh trial after a 
local enquiry by a CommissioDer, as to whe- 
ther any part of C. S. dag 10G6 has been in 
possession of the plaintiffs or their cosharers, 
as alleged by defendant 2.” 

A Pleader Commissioner was appointeJ 
to -iavestigate if the plaintiffs had en- 
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xjroaohed on a portion of the holding and 
'he found that the tenant defendants have 
‘been dispossessed from 1 katha 1 dhur 
'oub of their holding ; the Commissioner 
also found that the defendants dispos- 
sessed the plaintiffs from a portion of 
their own land. The Munsif after re- 
mand held that there had been a dispos- 
session of the defendants from a very 
small area and he decreed the suit in part. 

An appeal was taken to the Court of 
the Subordinate Judge of Dacca and he 
•found that the plaintiffs admitted before 
the Commissioner that defendant 2 was 
■in possession up bo the line joining sta- 
tions Nos. 1 and 2. He further found that 
the plaintiffs have erected a privy on a 
portion of the land coloured yellow in 
the Commissioner’s map and that they 
throw refuse matter on the land and 
might soil from the privy comes over a 
portion of the defendant’s land. The 
Subordinate Judge said : 

**as I am satisfied on the evidence on the 
record that the defendants have been dispos- 
sessed from a portion of the holding X hold 
that the rent should be suspended till the 
tenants are restored to the possession of the 
iand upon the principal clearly defined in Dtoi' 
Jendra Nath Roy v. Aflabuddin Sardar (l).’’ 

The evidence of the defendants shows 
.that defendants have been dispossessed 
■from an area which may be either one- 
.fourth of a kani or half of a kani which 
is said to be approximately equivalent 
to a bigha. The defendants also deposed 
that the plaintiffs throw refuse on that 
portion thereby rendering cultivation 
absolutely impossible. The Subordinate 
Judge after arriving at the findings to 
which I have referred dismissed plain- 
tiff’s suit for rent. 

The plaintiffs have appealed to this 
'Court. It has been contended on behalf 
of the appellant that there has been no 
proper reversal by the lower appellate 
‘Court of the finding of the trial Court 
that there has been do dispossession by 
the plaintiffs. It has also been urged 
that the dispossession by the plaintiffs 
was not of snob character or extent as to 
attract the principle of entire suspension 
of rent. It is not disputed in this case 
that the rental was a lump rental and 
not at 90 much Aris of paddy per bigha. 
Plaintiffs who are cosharer landlords 
to the extent of six annas share (remain- 
ing ten annas share belonging to the 

U7Il'9l7] 2r> 0. J.“53=”39 T."cT269^2l 

0. W. N. 492. 


other pro forma defendants) allege that 
their collections are separate and that 
the defendant tenants did not deliver 
paddy which was due to be delivered 
to them in their share. With regard 
to the ground urged viz. that there 
has been no proper reversal of the find- 
ing of the first Court on the question 
of dispossession I thi,nk there is no 
substance in it for the lower appellate 
Court has found on an examination of 
the evidence that the defendants had 
been dispossessed from a portion of the 
holding. That finding is binding on me 
in second appeal. The evidence shows 
that the dispossession has been from at 
least Hh of a kani i. e , nearly 5 kattahs 
in a bolding which is said to be about 2 
bighas m area. This is a substantial 
dispossession and as the rental was a 
lump rental the principle laid down by 
their Lordships of the Judicial Com- 
mittee in Katyayini Debi v. Uday 
Kumar (2) applies. In that case their 
Lordships of the Judicial Committee 
said: 

“ Tho doctrine of suspension of payment of 
rent, where the tenant has not been put in 
possession of part of the subject leased, has 
been applied where tho rent was a lump rent 
for tho whole land leased treated as an in- 
divisible subject. It has no spplication to a 
case where tho stipulated rent is so much pec 
acre or bigha.’* 

As I read this case where there is 
lump rental and there has been a dispos- 
session from a pirt of the holding it is 
the view of their Lordships that the 
entire rent must be suspended. 

The Munsif agreeing with the Com- 
missioner found that theie has been dis- 
possession of defendants from about 1 
cottah 1 dhur of land of dag 1066 
which was leased to the defendant. But 
the Commissioner found that tho defen- 
dant encroached on some other plot of 
plaintiff’s land to the extent of 1 cottah 
and from this the Commissioner and the 
Munsif thought that the encroachment 
on the demised premises was only to the 
extent of l/20th dhur. The Subordinate 
Judge was right in pointing out that 
the question of oncroachmenb by tho 
defendant on some other land of the 
plaintiff was nob raised by the plaintiff 
and tho Munsif and the Commissioner 
made a new case 

sidering thi,9 thy/uefe noj^ x jQ 


I. A. ICO. 


^ Jammu & Kt»hmlr 
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encroaching on some other land of the 
plaintitf as having a bearing on the 
question of plaintiff’s dispossession from 
the demised premises. Indeed it seems 
to me that the question of encroachment 
by the tenant on some other land of the 
landlord is foreign to and is not relevant 
to the controversy as to the extent of 
dispossession of the defendant by the 
plaintiff from the demised premises. 
The Subordinate Judge did not accept 
the Commissioner’s boundary line bet- 
ween plaintiff’s dag 976 and defendants’ 
dag 1066. He found the ridge dividing 
the two plots to be the boundary bet- 
ween the two plots and that the plain- 
tiffs admitted that the defendants were 
in possession up to the line joining 
stations 1 and 2. He found on the evi- 
dence that the dispossession was from a 
portion of the holding and the evidence 
shows that the dispossession was i kani 
in an area of 11 kani. I think this was 
dispossession of such a substantial por- 
tion of the disputed area as entitled the 
defendant to suspension of rent in a case 
where the rent was a lump rental of 
3 aris (each ari — 2 mds ) of paddy. 

The learned advocate for the appel- 
lants argued that there ought to be pro- 
portionate abatement of rent. It has, 
however been held in this Court for a 
long series of years that in the case of 
lump rental, there ought to be suspen- 
sion and not proportionate abatement of 


Chandra (4:), Sir Francis Maclean, 0. J.. 
and Banerjee, J. extended the principle 
of suspension of rent to a case where the 
tenure was held under a lease which 
reserved rent at a certain rate per bigha 
applying the principles laid down in 
the Eoglish and Indian oases referred to 
in the case in Dhunput v. Mahomed 
Kazim (3). In view of the decisions 
Uday V. Katyani (2) to which 1 
have referred, this decision can- 
not be held to be good law now. 
In Ananda Prasad v. Mathura (5)^ 
Ohitty, J., for the first time questioned 
how far the technicalities to be found irt 
English law should be allowed to affect 
the relations of landlord and tenant ia 
this country Even in 1919 in the case 
of Manindra Chandra v. Narendra. 
Chandra (6), Fletcher, J , with whoca 
Coming, J., concurred held following the 
case of Neale v. Mackenzie (7), that 
where the landlord having let out a por- 
tion of a land to an earlier lessee lets it 
out again to a subsequent lessee and fails- 
to deliver to the subsequent lessee pos- 
session of the entire land leased to him 
the entire rent is suspended. Fletcher, J.»- 
pointed out in that case that the case of 
Neale v. Mackenzie (7) has always been 
considered good law and with reference 
to the argument that the decision of the 
English Court should not be applied to 
the system of law in this country obser- 
ved as follows : 


rent. On l,4bh May 1869 Sir Barnes 
Peacock, C. J, referred to the following 
statement of the law in Bacon’s Abridg- 
ment Tit, Rent (M) 

** Where a lessor enters forcibly into part 
of the land, there arc variety of opinions who' 
tber the entire rent shall not be suspended 
daring the continuance of such tortious entry, 
and it seems to be the better opinion and the 
settled law at this day that the tenant is 
discharged from payment of the whole rent 
till he is restored to the whole possession, that 
no man may be encouraged to injure or dis- 
turb the tenant in his possession whom, by 
the policy of the law, he ought to protect and 
defend. 

The principles to be gathered from 
the earlier cases is that if even the land- 
lord dispossesses the tenant from a por- 
tion of the demised premises there 
should be no apportionment of rent, the 
whole rent being equally chargeable on 
every part of the land, demised. See 
Dhunput V. Mahomed Bazim (3). In the 
case of Harro Kumari v. Puma 


*' But the rule that rent is suspended on 
account of the dispossession of the tenant by 
the landlord from a portion of the holding has 
been recognized in a number of cases in this 
Court and, in my opinion it is not open to 
question now. ” 

It was in this state of the authorities 
that the matter came up for consideration 
before their Lordships of the .Judicial 
Committee in Katyani v. Uday (2), and 
their Lordships said in the passage al- 
ready quoted that : 

*'the doctrine of suspension of payment of 
rent where the tenant has not been put in 
possession of part of the subject leased, has 
been applied where the rent was a lump rent 
for the whole land leased treated as an indivi- 
sible subject. ” 

I» my opinion these observations re- 
cognize the rule laid down by the Indian. 

(4) [1901} 28 Cal. 188. ^ 

(5) [1909] 13 C.W.N. 702=2 I. C. 123=9 0.- 
L.J. 585. 

(6) [1919] 46 Cal. 956=52 I.C. 13=23 C.W.N.- 
565. 

(7) [1836] 1 M. & W. 747=2 Gale 174=6 L J- 


(3] na97J 21 Cal. 296. 


Ex. 263. 
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deoisions that where the rent is fixed in 
a. lump there would be suspension of rent 
on the ground of dispDssession of the 
tenant by the landlord from a part of the 
demised premises. In the case of Sushil 
Kuviar v. Bajani Kanta (8), B. B. 
Ghose and Boy, JJ., thought that these 
observations of their Lordships were no 
authority for the proposition that there 
should not be any apportionment in any 
case of dispossession by the landlord of 
the tenant from a part of the demised 
premises, where the rent is a lump rental. 
With great respect to the learned Judges 
I am unable so to read the decision of 
their Lordships of the Judicial Commit- 
tee. As I read the judgment their Lord- 
ships intended to lay down that the rule 
of suspension of rent would apply in the 
case where the rent was a lump rental 
and not to a case where the rent was so 
much per bigha. Besides the observations 
of B. B. Ghose and Boy, JJ., are obiter 
as they were made in a case where the 
rent stipulated was at the rate of 
Be. 1-10-0 per bigha. It is also to be 
noticed that B. B. Ghose in an earlier 
case Bisiveswar v. Kali Charan (9) ex- 
pressed himself thus : 

** It is true the rule of suspousiou of rent on 
account of eviction by the landlord of the 
tenant from a portion of the demised premises 
has been adopted in this Court in a series of 
cases and it is too late to question the adoption 
of that rule in our Court now. " 

The true rule is laid down in the case 
of Sajjed Ahamad v. Trailokya Nath (10) 
a decision to which I was a party where 
the learned Chief Justice said 

But the doctrine of suspension of rent 
depends solely upon this that the rent duo is 
an entire sum in respect of the land demised. 
If, therefore, the tenant is not given occu- 
pation of the whole of the land demised, the 
landlord has no right to the entire rent and 
unless bo has a right or some equity to an 
apportionment he can recover nothing on the 
contract. But the whole basis of the doctrine 
is that rent due is one entire sum.” 

I can find no right or equity ia this case 
in favour of plaintiCfs so as to entitle 
them to an apportioned rent. 

I think the lower appellate Court has 
taken the right view and this appeal must 
be dismissed with costs. 

p.R./r.k. Appeal dismiesed. 


(8) A.I.R. 1927 Cal. 737. 

(9) A.I.R. 192G Cal. 90S. 

(10) A.I.R. 1928 Cal. 479=55 CaJ. 464. 
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Rankin, C. J., and Mukerji, J. 

Hari Charan Moulik and others^ 
Plaintiffs — Appellants. 

V. 

Kalipada Chakravarty and others — 
Defendants — Bespondents. 

Appeal No. 1810 of 1926, Decided ori 
3rd August 1928, against appellate decree 
of Adil. Dist. Judge, Jessore, D/- 21tli 
April 1926. 

(a) Civil P. C , O. 41, R. 33 — Suit for 
ejectment dismissed — > Pending appeal one 
plaintiff dying and his representative not 
brought on record — Although other plain- 
tiffs have no absolute right to go on with ap- 
peal, still, in proper cases, Court should al- 
low amendment of plaint so at to pray for 
joint possession instead of khas possession 
and should go on with appeal — Civil P. C., 

0. 6, R. 17. 

Where a suit for ejectment is dismissed and 
pending the appeal from th3 trial Court's de- 
cree, one of the plaintiffs-appellants dies and 
his representative is not brought on record, 
the other plaintiffs-app^llants have not an ab- 
solute right to go on with the appeal, but the 
Court, in a proper case, should give liberty to 
them to amend their plaint by seeking for 
joint possession only instead of khas posses- 
sion ; for the difference between relief of khas 
possession claimed and the relief of joint pos- 
session subsequently sought is not in itself 
sufficient to debar the Court from permitting 
the plaint to be amended, if that would enable 
the appellants to go on. [P 520 C 2] 

(b) Civil P. C., O. 22, R. 3— Appeal 
from simple dismissal of suit — One appellant 
dying — His representative not brought on re- 
cord — Appeal cannot abate because decision 
with reference to deceased plaintiff would 
not be so contradictory to decision as regards 
other plaintiffs if appeal would succeed as 
would make it impossible to proceed with 
appeal. 

Where one of the plaintiffs-appsllants diel 
pending the appeal from a simple dismissal of 
the suit, ths appeal cannot abate on the 
ground that the decision with reference to the 
deceased plaintiff in the trial Court would be 
contradictory to the decision as regards the 
other plaintiffs if the appeal should succeed. 
For what is determined as regards the de- 
ceased plaintiff is that ho is not one of the 
persons entitled to the relief claimed and 
there would be no such contradiction as 
would make it impossible to proceed with the 
appeal : 7 Cal. 414, /ig/. ; 24 C. W. N. 41 ; A. 

1. R. 1926 Cal. 335 ; A. I. R. 1926 Cal. 893 ; 11 

C. IK. N. 504, A. I. R. 1928 Cal. 184, Ref. 

[P 521 C 1} 

(c) Practice — Appeal should not be held 
incompetent unless there is sound reason in 
principle. 

It is not neossary or desirable that the 
law should regard an appeal as incompetent 
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unless there is sound reason in principle. 

[P 521 C 1] 

Bijan Kumar Mukherji for Rupendra 
Goomar Mitter and Parmananda Lahiri 
— for Appellants. 

Tarakestvar Pal Choudhuri and Nir- 
mal Kumar Sen — for Respondents. 

Raakin, C. J . — In this case, three 
plaintiffs brought a suit in ejectment 
against certain defendants making the 
case that the defendants were occupying 
the land in suit by erection of hubs and 
living therein by permission of the 
plaintiffs, that they had been in the 
plaintiffs’ employ but that the defen- 
dants had procured an entry to be made 
in the Record-of-Rights in which they 
were recorded as tenants of defendant 3. 
Accordingly, it appears that the permis- 
sion for continuing the occupation had 
been determined and the plaintiffs 
brougnt their suit for ejectment of de- 
fendants 1 and 2. The first Court dis- 
missed the plaintiffs’ suit holding that 
the defendants had been in possession 
adversely for a sufficiently long period to 
bar the plaintiffs’ claim. An appeal was 
taken by all the three plaintiffs to the 
lower appellate Court and then one of the 
plaintiffs died. No steps were, however, 
taken by the other plaintiffs-appellants 
to have the representatives of the de- 
ceased plaintiff added as parties appel- 
lants. In these circumstances, time hav- 
ing elapsed so that the appeal as regards 
the deceased plaintiff had abated, a ques- 
tion arose in the lower appellate Court 
whether the whole appeal had become 
incompetent ; and the learned Additional 
District Judge of Jessore being of opi- 
nion that the whole appeal had become 
incompetent dismissed it without enter- 
ing into the merits. 

In this appeal, it is argued before us 
that the whole appeal had not become in- 
competent and that it was possible for 
the surviving plaintiffs to proceed with 
the appeal in order that they might in 
the appellate Court obtain a decree for 
being put in possession jointly with the 
defendants ol £he land in suit The main 
principle on which they rely is the 
principle laid down by Sir Richard Garth 
in the case of Radha Prosad Wasti v. 
Esuf (L) On the other hand, it has been 
contended on behalf of the respondents 
that the cases of Kali Dayat v. Nagen- 

(1) 11881] 7 CaL 411=9 C.L.R. 76. 


dra Nath (2), Manindra Chandra Nandi 
V. Bhagabati Debi (3), Naimuddin Bis- 
was V Maniruddin Lashkar (4), Minda- 
pur Zemindari Go. v. AmtUya Nath Roy 
(5), as also the earlier case of Dharanjit 
Narayan Singh v. Ghandeshwar Prosad 
Narain Singh (6), show that this appeal 
had become incompetent and for two 
reasons, first of all, because the suit as 
framed would have been defective in the 
absence of the deceased plaintiff and 
secondly, because, if the judgment of the 
trial Court must stand so far as regards 
the deceased plaintiff, then should this 
appeal be entertained and be successful, 
there would be oonfiioting and contra- 
dictory decisions in the same suit about 
the same subject-matter. 

The question is one which is likely to 
arise in many cases and it is necessary to 
decide the matter on principle. It ap- 
pears to me to be strictly speaking true 
that the suit as framed would have been 
defective in the absence of the deceased 
plaintiff. That is because it was a suit 
in ejectment and the joint title of the 
three plaintiffs and the right of the three 
plaintiffs to possess were clearly not 
vested in two of them alone. On the 
other hand, it is to be remembered that 
in a suit for ejectment by two out of 
three persons entitled remedy may be 
given by a decree for joint possession. It 
often happens that a plaintiff sues for 
khas possession and gets a decree^ for 
joint possession, particularly, where it is 
possible to specify the share. ^ I think, 
however, that it is clear that, in the ab- 
sence of the deceased plaintiff’s represen- 
tatives, the other plaintiffs had not an 
absolute right to go on with the appeal. 
They could only go on with the appeal, 
if it seemed fit to the Court to allow 
them to go on to get a somewhat differ- 
ent form of relief to that which they 
originally claimed. I see no difficulty in, 
the matter. I do not think that mere| 
difference as regards the relief claimed in! 
the plaint and the relief now sought, the' 
difference between khas possession and 
joint possession, is in itself sufficient to 
debar the Court in a proper case from 
permitting the plaint to be amended, if 
that would enable the appellant t o go oi i 

(2) [19-30] *21 O.SV.N. 44=51 I.C. 823=30 C. 

Ij.J. -217. 

(3) A.I.R. 1026 Cal. 335. 

(4) A.I.R. 1923 Cal. 184. 

(5) A.t.B. 1926 Cal. 893=53 Cal. 753. 

(6) [1907] 11 C.W.N. 504=5 C.L.J. 393, 
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< Ib is said, however, that there is aa- 
lother reason why the appeal oould not be 
entertained. That is because the deoision 
jWibh reference bo the deceased plaintiff in 
the trial Court would be contradictory to 
the deoision as regards the other plain- 
tiffs if this appeal should succeed. I am 
not impressed with that argument. It 
appears to me that this is a case where 
,the claim has simply been dismissed. 
jWhat has been determined as regards the 
deceased plaintiff is that he is not one of 
three persons entitled to eject the defen- 
dants. In my opinion, this is not a case 
where there would be such a contradiction 
as would make it impossible to proceed 
with the appeal. It is a different matter 
when the suit is for a declaration that a 
certain entry in the Record-of- Rights 
should be corrected from one thing to 
another In that case, it may well be 
that much anomaly would be produced by 
endeavouring to prove one state of things 
for one purpose and another state of 
things for another purpose. All that 
happened here was that, as the result of 
the trial Court’s decision, the deceased 
plaintiff was held entitled to no relief at 
all as against the defendants. I see no 
practical reason why this appeal should 
'not go on. 

It will be observed from the oases re- 
ferred to above that not one of them is a 
case where one of the plaintiffs appellants 
died pending the appeal from a decree of 
simple dismissal of the suit. It is a very 
different matter when complaint has to 
be made that the party has not impleaded 
one of his adversaries. In all the cases to 
which I have referred, except, I think, in 
the case reported in 32 Calcutta Weekly 
Notes 299, the defendants were appealing 
and one of the plaintiffs-respondonts had 
died without his heirs being substituted. 
In my judgment, it is not necessary or 
desirable that the law should regard the 
appeal as incompetent unless there is 
sound reason in principle. 

In this case, it seems to me that the 
correct order would be to give liberty to 
the appellants to amend their plaint by 
seeking for joint possession only and to 
do that on terms that they must pay 
costs in all the Courts including this 
Court. On these terms, it seems to me 
that there is no reason why the appeal 
should not bo allowed to proceed as an 
appeal in a case where the claim is for 
joint possession. I do nob think that the 
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mere fact that there has been no enquiry 
as to the extent of the surviving plain- 
tiff's share would be any difiBoulty. The 
plaintiffs may, if they succeed, be given 
joint possession and then it will be a 
matter of no great difficulty if it becomes 
necessary to bring a partition suit to as- 
certain that share. I think this appeal 
should be disposed of in that way. The 
case will be sent back to the lower ap- 
pellate Court with these observations. 
The appellants will have a month’s time 
from the date of the arrival of the record 
in the lower appellate Court to pay the 
costs. In the event of their not paying 
the costs within the time limited, this 
appeal will stand dismissed with costs. 

Mukerji, J. — I agree. 

S.N./r.k, , Case remanded. 
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Rankin, G. J., and Bockland, J. 

Ramjan AH — Applicant. 

V. 

Moolji Seeka & Co. — Opposite Party. 

Application in Appeal No. 65 of 1923, 
Decided on 3rd January 1929, against 
judgment and order of Page, J., D/- I4th 
August 1928. 

(a) Criminal P. C. (5 of 1898), S». 476, 
476-B— “Complaint made by a single Judge of 
the High Court— Appeal lies to Division 
Bench under S. 476 B, 

Aq appsal agiiast an ordor made by a Judge 
exercising the original jurisdiction of the 
Court to a Division Bsnoh of the Court lies 
under S. 47C-B : A. /. R. 1923 Mad. 136 and 
^1. Z. R 1922 Bom. 455, Poll. [P 523 C 1] 

(b) Criminal P, C. (S of 1898). S. 476— In 
case of appeal under S. 476-B against a 
complaint under S. 476 — Limitation runs 
from the date of complaint. 

In case of a complaint under S. 476, limita- 
tion must be held to run from the date of the 
complaint, for the words of the section make 
it clear that it is only on the refusal to make 
a complaint or on a complaint being made 
that an appeal is possible : A. I. R, 1927 Lah. 
54 and A. 1. R. 1923 Bom. 64, Poll. [P 523 C IJ 

B. C. Mitter aud N. C. Ghatterjee and 
Boy — for Applicant. 

N. Sircar — for Opposite Party. 

Bucklsnd, J. — This is an application 
to admit an appeal which it is sought 
to prefer against the judgmeut and order 
of Page, J., dated 14bh August 1928, 
whereby he recorded a finding that ib 
was expedient in the interests of justice 
that an enquiry should be made into 
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certain offences specified by him and 
ordered that a complaint thereof be 
made in writing signed by himself and 
forwarded to the Chief Presidency Magis- 
trate, Calcutta. 

The Registrar has endorsed upon the 
memorandum of appeal : 

“ I am unable to admit this appeal. It is 
open ‘to appellant to apply to ihe appeal 
Court.” 

The reason given for this is that the 
requisition for office copy was given after 
the expiry of 20 days. Prima facie the 
registrar would appear to be right and 
to have correctly applied the well known 
rule applicable, but this application does 
not depend on any such consideration 
and no useful purpose would be served 
by reciting the several dates upon which 
the various steps customary between the 
making of an order and the presentation 
of an appeal were taken. 

The learned Judge on 30th August, 
pursuant to his finding and order of 14th 
August, signed the complaint which he 
had ordered to be made. That docu- 
ment, of which we have been shown a 
copy, recites the suit in which the al- 
leged ofience took place, the fact that it 
was heard and determined before him, 
the application made to him under 
S. 476, Civil P. 0., in circumstances and 
based upon materials which the com- 
plaint sets out in detail, bis order there- 
on, and concludes as follows : 

'* Now I beiog the Judge who heard and de- 
termined the said suit No. 2178 of 1927 do 
make a complaint against the said Ramjan 
Ali pursuant to S. 476, Criminal P. C., that 
be the said Ramjan Ali has committed the 
said above mentioned offences ; and I annex 
to this complaint a oortiffed copy of the judg- 
ment which was delivered by me in the said 
suit, and which is marked Ex. A.” 

In his procedure and the terms of his 
order and complaint the learned Judge 
has been careful to observe the provi- 
sions and language of the section and no 
exception can be taken to the course 
which he has followed. 

An appeal is allowed by S. 476-B, 

Criminal P. C , which provides : 

** Any person on whose application any 
civil, revenue or criminal Court has refused 
to make a complaint-under S. 476 or S. 476*A 
or against whom such a complaint has been 
made, may appeal to the Court to which such 
former Court is subordinate within the mean- 
ing of S. 195, sub-S. (3).’» 

The arguments submitted by learned 
counsel on either side turn upon the 
question whether an appeal against an 


order made by a Judge exercising the 
original jurisdiction of the Court to a 
Division Bench of the Court, lies under 
S, 476-B or under Cl. 15 of the Letters 
Patent. If the latter, it is submitted 
that nothing in the terms of S. 476-B 
can avail the applicant to save limita- 
tion, for Art. 151, Lim. Act would apply 
and time would run from 14bh August, 
the date of the order appealed against. 
If on the other band the appeal is under 
S. 476-B, the section furnishes a start- 
ing point for limitation in the date of the 
complaint, for until a complaint has 
been made no appeal can be preferred 
under the section. In that case a further 
point arises, whether the article of the 
Limitation Act applicable is Art. 151 or 
Art. 165, for while the contention ad- 
vanced on behalf of Mr. Sircar’s client 
leaves no room for any such question, 
that advanced on behalf of the applicant 
leaves it still open. 

These two views depend upon the in- 
terpretation to be placed upon the words 

may appeal to the Court to which suoh for- 
mer Court is subordinate within the meaning 
of S. 195, sub-S. (8).” 

The sub-section there referred to pro- 
vides that a Court shall be deemed to be 
subordinate to the Court to which ap- 
peals ordinarily lie from tbeappealable 
decrees or sentences of such former 
Court. Ordinarily appeals lie from a 
single Judge of the Court to a Division 
Bench, but as the language of S. 476-B 
and S. 195 (3) contemplates two Courts 
it is contended that they have no apnli- 
catioD. No doubt both a Judge sitting 
singly and a Division Bench both exer- 
cise the jurisdiction of the same Court, 
though the one exercisss the original and 
the other the appellate jurisdiction of 
the Court. But it would be entirely 
contrary to the spirit of the Act to bold 
that by reason of this the sections are 
inapplicable. The definition of subordi- 
nation is an arbitrary or conventional 
definition intended in my opinion to 
meet all cases where the Court of first 
instance is not subordinate to the ap- 
pellate Court in the ordinary sense of 
the word, and it must, therefore, be 
taken to comprise the case in point To 
hold otherwise would lead to a most 
anomalous position. Though, if Mr. Sir- 
car’s contention is correct, it would be 
open to a Judge exercising original juris- 
diction to make an order, as Page, J » 
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has done, under S. 476 in respect of one 
of the offences specified in S. 195, the 
Bench whi^h heard an appeal from the 
judgment and decree made in the suit 
would have no power to do so. 

Authority on the point is not, how- 
ever, lacking for it arose in Munisamy 
Mudaliar v. liajaratham Pillai (l). In 
that case a single Judge on the Original 
Side of the High Court, under S. 195, Cri- 
minal P. C., granted sanction to prose- 
cute in respect of an offence specified in 
that section. An appeal was preferred 
and it was contended that under S. 195, 
Sub-3s. (6) and (7), which for the imme- 
diate purpose are indistinguishable from 
S. 195 (3) of the Code as since amended, 
no appeal lay to the Division Bench of 
the High Court A Full Bench of the 
Madras High Court, though the learned 
Judges guarded themselves against ex- 
pressing any opinion as to whether a 
single Judge is subordinate to a Bench 
in any other sense, decided that as ap- 
peals ordinarily lie to a Division Bench 
from a Jadge sitting alone the Division 
Bench of the Appellate Side of the Court 
had power to revoke the sanction. The 
same test of subordination was applied 
by the Bombay High Court in Abdul 
Latiffy* Haji Tar Mahomed (2) and it 
was decided that an appeal lay to a Divi- 
sion Bench from an order made by a 
single Judge on the Original Side grant- 
ing or refusing sanction to prosecute. 

In my judgment the view taken by the 
Madras and Bombay High Courts is cor- 
rect and the appeal lies under S. 476-B, 
Criminal P. 0. The question whether 
any appeal would lie under Cl. 15, 
Letters Patent does not arise and indeed, 
in the present state of the law, it is 
difficult to see how it ever could arise. 

In this view it becomes apparent that 
limitation must be held to run from the 
date of the complaint, for the words of 
the section make it clear that it is only 
on the refusal to make a complaint or on 
a complaint being made that an appeal 
is possible. But for this it would un- 
doubtedly be open to argument that time 
• ran from the date of the finding and 
order that a complaint should be made. 
As it is, though the order to be appealed 
against is that directing a complaint to 
be made, in this case the order of 14th 

(1) A. I. R. 1923 Mad. 136=*45 Mad. 928 
(P.B.). 

(2) A. I. R. 1922 Bom. 455=47 Bom. 270. 


August, nevertheless, for the reasons 
stated and contrary to the usual rule, 
time does not begin to run until the 
complaint has actually been made. It 
was^ suggested that time did not run 
until the complaint reached the Magis- 
trate to whom it was directed to be seat 
under S. 476, on the ground that until 
it reached him there was no complaint, 
but this cannot be the case because 
S. 476 says that ; 

such Court may make a com- 

pl^'ut and shall forward the same tc 

a Magistrate ” 

On this point also there is authority* 
For the same reasons as I have given 
already the Lahore Hith Court in Fit~ 
zholmes y. Fmperor (3) held that time 
runs from the date of the making of the 
complaint. This was followed by the 
Bombay High Court in Emperor v. Daga 
Devji Patil W in which Fawcett, J., 
observed that until the order, being the 
finding under S. 476, is supplemented or 
completed by an actual complaint it i» 
for the purpose of S. 476-B incomplete. 

This brings me to the final point, vi 2 ,^ 
the period of limitation applicable. 
Both Arts. 151 and 155 have been re- 
ferred to, the two periods of limitation? 
prescribed being 20 and 60 days, res- 
pectively. The order to be appealed 
against is dated I4th August, but the 
complaint is dated 30th August. Tho 
Court closed for the vacation on 14th 
September and as the Memorandum of 
appeal was presented on the day upon 
which the Court reopened it was presen- 
ted within time whichever may be the- 
Article applicable. The question, which 
is by no means free from difficulty, need 
not, therefore, be decided on this appli- 
cation. If as' has been held Nasorud- 
din Khan v. Emperor (5) the procedure 
relating to appeals under S. 476-B is 
governed by the Civil and not the Cri- 
minal Procedure Code, the point is ono 
which cannot bo determined exclusively 
upon the wording of the two Arts and as 
it has not been argued fully, though we 
were referred to Budhu Lai v. ChatUi 
Qope (6) and Chunder Kumar Sen v. 
Mathuria Dehya {!), I express no opi- 
nion in regard to it. 

(3) A. I. R. 1927 Lab. 54=7 Lab. 77. 

(4J A. I. R. 1928 Bom. 04=52 Bom. 164. 

(5) A. I. R. 1927 CaJ. 98=53 Cal 827. 

(C) tl9l7J 44 Cal. 804=21 C. W. N. 269=31> 
I. C. 405=25 C. L. J. 193. 

(7) A. I. R. 1925 Cal. 1228=52 Cal. 1009. 
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la my judgment the appeal must be 
admitted as it is within time and the 
respondents must pay the costs of this 
application, but I desire to add a few 
observations as to the practice. S. 476 
^requires a finding and complaint. I have 
tnown, indeed I have done it myself, a 
direction given that the judgment in the 
suit out of which the matter arises shall 
be treated as the complaint, in which 
case a copy of the judgment has been 
signed by the Judge and sent by the 
registrar to the Magistrate. Unless the 
judgment has been framed with that end 
in view, this may lead to a want of pre- 
cision and ambiguity which should be 
avoided at all times, but especially in a 
criminal matter. The example set by 
Page, J., of a separate order containing 
the requisite finding, setting out in 
detail specific matters extracted from 
the proceedings, and directing a com- 
plaint to be made in respect thereof, 
this being followed by the complaint 
which conforms to the terms of the pre- 
vious order, is greatly to be preferred. 
Such a course avoids the possibility of 
any mistakes as to what is intended. 
In a matter which recently came to my 
notice when one of a Division Bench it 
appeared that another Division Bench of 
the Court when deciding an appeal under 
S. 476-B directed that a complaint 
should be made against a particular 
individual. The case then went back to 
the Chief Presidency Magistrate who 
himself made a complaint after a lapse 
of time. This was certainly wrong. 
The Division Bench had intended that 
their judgment should take the place of 
the complaint. In the circumstances of 
that case no one was ultimately pre- 
judiced, bub the case affords au illustra- 
tion of the advantage to be gained by a 
procedure such as Page, J., adopted in 
the present case. 

Rankin, C. J . — I agree, 

P.R./r.K. Appeal admitted, 
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B. B. Ghos-b and Panton, JJ. 

'Haran Chandra Ghakravarti~\pp\t, 

V. 

doyohand and others — Respondents. 

Appeal No. 28 of 1923, Decided on 5th 
March 1929, against original order of 
Disb. Judge, Rajshahi, D/- 20th Septem- 
ber 1927. 


^ (a) Civil P. C., O. 21, R. 63— Effect of 
setting aside order under O. 21, R. 60— -At- 
tachment revives. 

Whon on account of the claim ffaing allowed 
under O. 21, R. 60, a property is released from 
attachment and the decree*holder brings a 
suit as provided under O. 21, R. 63, and that 
suit is decided in his favour the result is that 
the attachment is revived although the pro- 
perty was released from attachment : 23 GaU 
829 ; 33 Cal. 11.53 ; A. I. R. 1921 CaU 101 ; 
A. I. R. 1022 Mad. 176, Foil. [P 525 C 2] 

(b) Civil P. C., S. 64 — Effect of attach- 
ment — Attaching'creditor must be classed 
with unsecured creditors— Provincial Insol- 
vency Act, (1920), S. 51. 

Attachment does not create any title in 
favour of the attaching-orodicor. It merely 
prevents private alienations. 

The position of the attaching creditor does 
not confer any title upon him in the property 
in question and he is only entitled to be class- 
ed with other creditors all of whom are enti- 
tled to rateable distribution of the assets In 
the hands of the receiver. Such creditor has 
no higher right than that of any other un- 
secured creditor and he is not entitle 1 to have 
his decree satisfied in full out of the sale pro- 
ceeds of the property attached by him. 

[P 525 C 2] 

fc) Provincial Insolvency Act (1920), 

S. 52 — Section contemplates both moveable 
and immovable properties attached. 

The opening words of S. 52 refer to attach- 
ment of any kind of property which is sale- 
able and need not be confined to moveable 
properties alone. Where immovable proper- 
ty is attached in execution of a decree it is 
commonly stated that the property is in cus- 
tody of the Court and there is no reason to 
suppose that the legislature meant that the 
attaching decree-holder would have a charge 
for bis costs where moveable property is at- 
tached but he would be entitled to no sacb 
relief if immovable property is attached by 
him although the proceedings relating to the 
attachment of the property are taken at consi- 
derable cost of money, and trouble. The true 
construction is that S. 52, refers to tbs case of 
attachment of all kinds of property and is not 
confined to moveable property alone. 

'd) Provincial Insolvency Act (1920), 

S, 52— “Costs of execution” include costs for 
suit under O. 21, R. 63. 

Where attachment has been revived under 
O. 21, R. 63, Civil P. C., the proceedings io 
suit which led to the order of attachment 
should be considered as proceedings in fur- 
tberence of execution and the expression 
“costs of the execution’* should have a liberal 
interpretation so as to inolnde the costs of the 
suit brought under O. 21, R. 63 of the Code in 
which tha creditor succeeded in having the ■ 
order under R. 60 releasing the property ffo® 
attachment set aside. [P 526 C 2 J 

Sarat Chandra Hoy Choudhuri, Bire- 
sivar Baychi, and Jatindra Mohan Chou- 
dhuri — for Appellant. 

Jogesh Chandra Hoy , Dinesh Chandra 

Hoy and Girija Mohan Sanyal ' 
Respondents. 
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B. B. Ohose, J . — This is an appeal 
by a creditor who is describel as credi- 
tor No. 4 against the order of the Dis- 
trict Judge of Kajshahi dated 20th Sep- 
tember 1927, made in an insolvency pro- 
ceeding. The appellant had obtained a 
decree for over Bs. 5,000 on 16bh July 
1914. In 1915 he attached a house as 
belonging to his judgment-debtor, since 
adjudicated insolvent. Four claim cases 
were started by the sons of the judgment- 
debtor who alleged that the property at- 
tached did not belong to the judgment- 
debtor but to themselves. Those claims 
were allowed on 23rd August 1915 and 
the property released from attachment. 

On I8th May 1916 the appellant brought 
a suit as provided under O. 21, R. 63, 
Civil P. C. for a declaration that the 
property belonged to his judgment-debtor 
and not to the claimants. In this suit 
the claimants and the judgment-debtor 
were made defendants. The suit was 
decreed in the trial Court on 30th Sep- 
tember 1921. The claimants appealed 
against that decree to this Court and the 
final decree of this Court was made on 
22ad March 1921. In the meantime on 
5th November 192L, the judgment-deb- 
tor was adjudicated insolvent and a re- 
ceiver was appointed of his properties. 
The property which was the subject- 
matter of the suit brought by the appel- 
lant was not included in the schedule of 
the properties of the insolvent. The re- 
ceiver did not take possession of the pro- 
perty nor did he take any interest in the 
‘ litigation relating to that property. After 
the decree of the High Court setting aside 
the order releasing the property from at- 
tachment and declaring that the appel- 
lant could proceed in execution against 
the property in suit as belonging to his 
judgment-debtor, the insolvent judgment- 
debtor applied in the insolvency proceed- 
ing on 30th July 1924, for including the 
property in question in his schedule. 
After that date the receiver took posses- 
sion of the property and proceeded to sell 
it. The present appeal arises out of an 
application made by the appellant that 
the whole of his decretal amount should 
be paid first out of the assets rcali^sed 
by sale of the disputed property on the 
ground that as the property was mide 
available for the creditors of the judg- 
ment-debtor at his instance ho was en- 
titled to a first charge on the property. 
The argument was based upon tho fact 


that the result of the decree in the suit- 
brought by him was that tho attachment 
that was effected in 1915 in execution of 
the appellant’s decree was revived and it 
should be considered as having continued 
throughout and this attachment consti- 
tuted a charge on the property. He is 
therefore entitled to preference to other 
creditors. The learned Judge rejected 
that contention holding it to be wholly 
untenable and that the appellant must 
rank equally with other unsecured credi- 
tors in the distribution of the assets. 
The appeal is against that order and the 
appellant claims that the whole of his 
dues should be paid first out of the assets 
realised by the sale of the property iu 
question. 

It is true that when on account of a 
claim being allowed under O. 21, R. 60, 
Civil P. C., a property is released from 
attachment if the decree-holder brings 
a suit as provided under O. 21, R. 63, i 
and that suit is decided in his favour, | 
the result is according to the authorities! 
that tho attachment is revived, althoughi 
the property was released from attach- 
ment under R 60. The authority for 
this proposition is to be found in the 
cases of Bonomali Rai v. Prosonno 
Narain Chouihury (1), Ram Chandra 
Marwari v. Mudhesxoar Singh (2), Pro- 
tap Chandra Gope v. Sarat Chandra 
Gangopadhya (3) and Anthaya v. Man- 
jaiya (4). It may, therefore, be held 
that the property was subject to attach- 
ment at the time when it was included 
in his schedule by the insolvent on 31st 
July 1924 and when the receiver took 
possession of it. But the effect of this 
attachment is surely not what appellant 
claims it to be. Attachment does not 
create any title in favour of the attach- 
ing creditor. It merely prevents private 
alienation : see the cases of Moti Lai v. 
Karrab-ul-din (5) and Raghunath Das 
V. Sundar Das (6). The position of the 
appellant as an attaching creditor did 
not, therefore, confer any title upon him 
in the property in question and he is 
only entitled to be classed with other 

(1) [180G] 23 Cal. 823. 

(2) [lOOG] 33 Gal. 1159=10 C. W. N. 078. 

(3) A. I. R. 1921 Cal. 101. 

(11 A. I. R. 1022 Mad. 17G=45 Mad. 81. 

(5) [1807] 25 Cal. 170=21 I. A. 170=1 0. W. 
N. C33=7 Sar. 222 (P.C.). 

(C) A. I. R. 1914 P, 0. 120=42 Cal, 72=J1 
I. A. 251. 
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creditors all of whom are entitled to 
rebeable distribution of the assets in the 
hands of the receiver. The rights of an 
executing creditor are defined in S. 51, 
Provincial Insolvency Act, which pro- 
vides that where execution of a decree 
has issued against the property of a deb- 
tor, no person shall be entitled to the 
benefit of the execution against the re- 
ceiver except in respect of assets realised 
in the course of the execution by sale or 
otherwise before the date of the admis- 
sion of the petition. The appellant, 
therefore, has no higher right than that 
of any other unsecured creditor, and he 
is not entitled to have his decree satis- 
fied in full out of the sale proceeds of the 
property attached by him. 

It is, however, contended on behalf of 
the appellant that under S. 52, Provin- 
cial Insolvency Act, he is at any rate 
entitled to the costs awarded to him in 
the suit in which the decree was made 
and to the costs of the execution. His 
contention is that the release of the pro- 
perty from attachment under O. 21, 
R. 60, Civil P. C., and the period during 
the continuance of his suit and the 
appeal in the High Court should be con- 
sidered as one proceeding in •attachment 
and as under the authorities referred to 
above the attachment that was made in 
1915 should be considered to have re- 
vived, he is entitled to all the costs 
under S. 52 of the Act. It is contended 
on the other hand on behalf of the res- 
pondents who are the other creditors of 
the insolvent, that S. 52, Provincial In- 
solvency Act, applied only to oases where 
the attachment is of moveable proper- 
ties and the contention is based upon 
the words 

** the Court shall, on application, direct the 
property, if in the possession of the Court, to 
be delivered to the Receiver.” 

As immovable property attached by 
the Court cannot be said to be in the 
possession of the Court which could be 
delivered to the Receiver, this section 
must be confined to oases of moveable 
properties which were taken possession 
of by the Court in attachment. I do 
jnot agree with this contention. The 
opening words of S. 52 refers to attach- 
ment of any kind of property which is 
saleable and the words on which the 
respondents rely need not be confined to 
moveable property alone. Where im- 
' movable property is attached in execu- 


tion of a decree, it is commonly stated 
that the property is in the custody of 
the Court and there is no reason to sup- 
pose that the legislature meant that the 
attaching decree-holder would have a 
charge for his costs where moveable pro- 
perty is attached but he would be 
entitled to no such relief if immovable 
property is attached by him although, 
as in the present case, the proceediogs 
relating to the attachment of the pro-| 
perty are taken at considerable cost of 
money and trouble. The true construc- 
tion, therefore, in my opinion is that 
S. 52 refers to the case of attachment of 
all kinds of property and is not confined 
to moveable property alone. 

The n?xt contention on behalf of the 
respondents is that if the appellant is 
held to be entitled to any costs as first 
charge then it must be confined to the 
costs in the decree for money and those 
of the execution proceedings which lei 
to the release of the property from at- 
tachment ; or in other words, the costs 
incurred by him up to the 23rd August 
1915 and not the costs of the subsequent 
proceedings in the suit which he brought 
in order to substantiate bis right to at- 
tach the property as belonging to his 
judgment-debtor. That argument does 
not seem to me to be acceptable. The 
object of the suit under O. 21, R 63, is 
to maintain the attachment and get rid 
of the order of release {^Bonotndli* s case) 
(l). If it is held that the result of the 
subsequent suit was that the attachment 
was revived as it must be held in accor- 
dance with the oases cited above, it 
seems to me difficult to avoid the con-; 
elusion that the proceedings in the suit- 
which led to the revival of the attach-| 
ment should be considered as proceedings] 
in furtherance of execution, and I think! 
that the expression “ costs of the exeou' 
tion " should have a liberal interpreta- 
tion so as to include the costs of the suit! 
brought under O. 21, R 63 of the Code 
in which the appellant succeeded io 
having the order under R. 60 releasing 
the property from attachment set aside. 

In Phul Kumafi v. Ghanshyam (7) 
their Lordships expressed an opinion 
that such a suit is the only mode of 
obtaining a review of the order in such 
cases and also as if it were *' simply * 
form of appeal/' Having regard to the 

(7) a903] 35 Cal. 903=35 I. A. 22=313 O. 

N. 169 (P.C.). 
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fact that it was only after the appellant 
succeeded in his suit finally, the insol- 
vent included the property in his sche- 
dule and the Receiver took, possession 
it is only just and proper that the appel- 
lant should get all the costs as a first 
charge on the property. It is by reason 
of the effort of the appellant that this 
property has been made available to 
the entire body of creditors. The Re- 
ceiver never stirred to take possession 
of the property as belonging to the in- 
solvent. Having saved the property for 
the benefit of the creditors as against 
the claims of third persons, it seems to 
be wrong that he should not be allowed 
to claim a charge for the expenses in- 
curred by him on the property. 

The order of the learned Judge, there- 
fore, should be varied to this extent that 
the appellant shall have a first charge 
on the property for the costs of the suit 
in which the decree was made and of 
the execution proceedings including the 
costs of the suit brought under O. 21, 
R. 63, Civil P. C. in the trial Court and 
in the appellate Court and after the 
charge is satisfied, the balance of the 
assets realized will be distributed rate- 
ably amongst the several creditors in- 
cluding the appellant for the rest of his 
claim. Having regard to the fact that 
the success has been divided, there will 
be no order as to costs of this appeal. 

Panton, J. — I agree. 

v.b./r.K. Order varied, 
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Jack and Mitter, JJ. 

tdoai Chowkidar and oi/ters “Peti- 
tioners. 

V. 

Official Trustee of Bengal — Opposite 
Party. 

Civil Ravn. Case No. 526 of 1923, De- 
cided on 22Qd Februiry 1929, against 
order of Disb. Judge, Khulna, D/- 30th 
January 1928. 

sfj Civil P. C., O. 22, R. 9 — Decree in fa- 
vour of dead person it not nullity. 

Aa order passed agaiast a dead parson would 
be a nullity; but where an order was passed in 
favour of a dead person it is not altogether 
and in all oiroumstanoea a nullity. 

If a party is dead the records stand good so 
far as the living parties are ooncerned and 
that any disposal of the oase notwithstanding 


the death of one of the parties will be valid 
subject to its being vacated at the instance of 
the legal representativos of the person who 
had died. 

A s.ale in favour of n, the decree-holder, was 
set aside but the sale was confirmed on appeal. 
The objeotor to the sale petitioned to the ltigU 
Court in revision. The rale was pressed on 
the ground that the decree of the appollate 
Court was a nullity inasmuch as R was dead 
before the date of judgment. The Odioial 
Trustee of Bengal was substituted in li'i 
place. 

Held: that decree of the lower appellate 
Court was not a nullity and rule was dis- 
charged: 39 Mad. 386; Duke v. Davies, 2 Q 75. 
2G0. FoU,\ 33 Mad. 167 and 38 Mad. 682, Rtf. 

[P 523 C 2; P 529 C 1] 

l^urul Huq — for PatitioQors. 

Satindra Nath Mukerjee — for Oppo- 
sifee Party. 

Judgment. — This is a rule calling on 
the opposite party to show ciuse why 
the order of the lower appellate Court 
complained of should not be reversed and 
the sale set aside as prayed for in the 
petition. The rule was prayed for on 
two grounds. Bat neither of them has 
been urged before us now. The only 
ground on which the rule is pressed is 
that the order of the lower appellate 
Court was passed in favour of a dead par- 
son, namely, Major Raily who died in 
England on Ist January 1928 and that, 
therefore, it is a nullity. The rule was 
obtained on 27bh April 1928 against Ma- 
jor Raily of whose death neither party 
was aware and also against another 
person. There is no doubt that ao 
order passed against a dead person 
would be a nullity, but there are au- 
thorities showing that where an order 
was passed in favour of a dead person, it 
is not altogether and in all circumstances 
a nullity. In the case of Vellayan Chetty 
V. Jothi Mahalinga Aiyar (1), the prac- 
tice in England on which our law is ba- 
sed is referred to. The learned Judges 
who decided that case in referring to the 
decision of Bowen, L. J., in Duke v. 
Davies (2) stated as follows: 

“ The learned Lord Justice points out that 
If a party is dead, the records stand good so 
far as the living parties are concerned; 
and that any disposal of the caso notwith- 
standing the death o/ one of the parties will 
be valid subject to its being vacated at the 
instance of the legal representatives of the 
person who had died.” 

(1> [1915] 39 M^. 386=28 M. L. J. 138=2 

M. L. W. 166=28 I. O. 83=(1915) M. W. 

N. 201. 

(3) [18)3] 2 Q. B. 360=62 L. J. Q. B. 549= 

41 W. R. 673=69 L. T. 490. 
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This view also receives support from 
ithe rulings in Goda Cooperamier v. 
'Soondarammal (3) and Subramania Ai- 
it/ar V. Vaithinatha Aiyar (4). The rule 
!is. therefore, discharged with costs to the 
official trustee who alone has entered ap* 
jpearance — hearing fee one gold mohur. 

V.B./r.K. Buie discharged* 

(3) [1909] 33^4d7l6^3 1. C. 739=6 M. L, 
T. 271. 

(4) [1915] 38 Mad. G82=31 I. 0. 198. 
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liORT-WlLLIAMS. J. 

Be : Bilasroy Serowgee. 

Insolvency Jurisdiction No. 98 of 
1928, Decided on 21th January 1929. 

(a) Presidency Towns Insolvency Act, 
St. 36, 37 — S. 132, Civil P. C., does not ap- 
ply to examinations under S. 36 of the Act 
— S. 37 is discretionary. 

Section 132 (1), Civil P, C., does not ap- 
ply to examinations under S. 33 (L), Presi- 
dency Towns Insolvency Act, and the Court 
in a suitable case may summou before it a 
pardanaihin lady who Is known or suspected 
to have in her possession any property be- 
longing to the Insolvent. S. 37 gives the 
Court power, if it thinks fit, instead of sum- 
moning such a pardanashin lady to Court, to 
issue commissions or letters of request. That 
power is discretionary. [P 528 G 1, 2] 

(b) Civil P. C., S. 132 — Scope and Inter- 
pretation of. 

The correct meaning of S. 132 (l), is that a 
lady who according to the customs and man- 
ners of this country ought not to be com- 
pelled to appear in public shall be exempt 
from personal appearance in Court, that is, 
from being exposed to the public gaze — Such 
a person is exempt not from attendance in 
Court but from appearance in Court. “ Ap- 
pearance ” means that she shall not be com- 
pelled to come forth into view or become 
visible to the public gaze. [P 528 C 2J 

K. P. Khaitan. — in support of the 
application. 

H C. Mazumdar — for Ganpati Bhaga- 
bati. 

Buldeo Das — for the mother of 
Bireswarlal. 

Judgment.— In my opinion S. 132 
(l). Civil P. C., does nob apply to ex- 
aminations under S. 36 (l), Presidency 
Towns Insolvency Act and that the 
Court in a suitable case may summon 
before it a purdanashin lady who is 
known or suspected to have in her pos- 
session any property belonging to the 
insolvent. S. 37 gives the Court power, 
if it thinks fit, instead of summoning 


suoh a purdanashin lady to Court, to 
issue commissions or letters of requests 
That power is discretionary. Further, 
I am of opinion that the correct meaning 
of S. 132 (1), Civil P. C., that a lady 
who according to the customs and man- 
ners of this country ought not to be 
compelled to appear in public shall be 
exempt from personal appearance in 
Court that is, from being exposed to the 
public gaze, such a person is exempt not 
from attendance in Court but from ap- 
pearance in Court. I think ** appearance 
means that she shall not be compelled 
to come forth into view or become visi- 
ble to the public gaze. A method is 
provided in this country by which suoh 
ladies can be moved from place to place, 
in a palki, and in my opininion they may 
be compelled fo come to Court in a palki 
so long as they do not become visible to 
the public gaze. It follows therefore, 
that if the examination of the ladies be 
taken by the registrar in his private 
room, the public being excluded there- 
from, and they being concealed from the 
gaze of the registrar the parties and the 
solicitors and counsel appearing in the 
enquiry their feelings and sentiments 
will be considered sufficiently. There- 
fore, I order that these ladies be ex- 
amine! in the manner which I have 
indicated. 

With regard to the question of costs, 

I have dealt with this matter on the 
footing that these ladies are not in con- 
tempt but in my opinion they are in 
contempt. The order was made properly 
by the registrar for their attendance. 
They have taken no steps to set that 
aside or to appeal from it. The result 
is that they are in disobedience to an 
order properly made and are in con- 
tempt. I believe that those who havo 
advised them have misconstrued the 
provisions of these sections. Therefore, 

I do not inflict any penalty upon them 
for their contempt but they must pay 
the costs of this application. I certify 
for counsel. 

p.r./h.k. Order accordingly* 
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B. B. Gho9e and Panton, JJ. 

Dwarka Nath Chakravarty — Judg- 
maht-debtor — Appellant. 

V. 

Imperial Bank of India — Decree-hol- 
der — Respondeat 

Appeals Nos. 161 and 162 of 1928 and 
Revn. No. 513 of 1928. Decided on 25th 
February 1929. against original orders 
of Sub-Judge, 24 Parganas. D/- 11th and 
19th April 1928. 

Civil P, C.. S. 39 (1), Cl. (a)— Scope. 

The Court passing a decree can send it for 
execution to another Court within the juris- 
diction of which the judgment-debtor resides, 
irrespective of the mode in which the decree 
is sought to be executed and it would 
be necessary for the decree-holder to satisfy 
the Court that the judgment-debtor has not 
sufficient property within the local limits of 
the jurisdiction of the Court which passed the 
decree sufficient to satisfy the decree. 

[P 529 O 2J 

Sarat Ch. Boy Chowdhury^ Benode 
Milter and Sitaram Baj^erji — for Appel- 
lant;. 

N. N, Sircar^ jT, Ameer AH and Am- 
hica Pado Ghowdhury — for Respondent. 

B. B. Ghose, J. — This is an appeal by 
the judgment-debtor against an order of 
the Subordinate Judge dated 11th April 
1928, rejecting the objeotiou of the judg* 
meot-debtor to the execution of the de- 
cree which was transferred from the 
original side of this Court to the Court 
of the Subordinate Judge. The objection 
of the judgment-debtor in the Court be- 
low was this : The decree-holders had 
attached certain properties consisting of 
shares in some oo.mpanies which they 
allege belong to the judgment-debtor in 
execution of the decree under an order of 
the High Court. They asked for transfer 
of the decree in the Alipur Court under 
S 39, Civil P. *0. The decree-holders 
gave an undertaking to the High Court 
that the properties attached by that 
Court shall not be sold until the proper- 
ties attached by the Alipur Court have 
been sold. The objection of the judg- 
ment-debtor was that the High Court 
had no jurisdiction to send th'e decree 
for execution to the Alipur Court under 
the provisions of 8. 39, Civil P. C. His 
contention was that under 01. (b), sub- 
S. (l)» S. 39 Civil P. C., the decree-hol- 
ders could only ask for the decreee being 
sent for execution to another Court, if 
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the judgment-debtor had no property 
within the local limits of the jurisdic- 
tion of the Court which passed the decree 
sufficient to satisfy such decree. The 
Subordinate Judge rejected that conten- 
tion on the ground that under Cl. (a), 
S. 39, sub-S. 1 of the Code, the Court 
which passed the decree was entitle! to 
send it for execution to the Alipore Court 
as the judgment-debtor actually and 
voluntarily resided within the jurisdic- 
tion of the Alipore Court. The conten- 
tion before the Subordinate Judge and 
also before us was that Cl. (a) only ap- 
plies if the execution of the decree is 
sought to be made by personal arrest of 
the judgment-debtor aud not as against 
his property. In our opinion, this con- 
tention is not sound. When the decree- 
holder asks for sending the decree for 
execution to another Court, it is not 
necessary for him to specify the manner 
in which the decree is intended to be 
executed either by arrest of the person of 
the judgment-debtor or by attachment 
and sale of his properties, moveable or 
immovable. It is sufficient for him to 
satisfy the Court that the application 
falls within one or other of the clauses 
of sub-S. (1), S. 39. Civil P. C. If a 
decree-holder satisfies the Court which 
passed the decree that the judgment-deb- 
tor resides within the local limits of the 
jurisdiction of another Court he may ask 
for sending the decree for execution to 
that Court without stating anything 
inore in his application and under such 
circumstances the Court which passed 
the decree has jurisdiction to transfer it 
for execution to that other Court. This 
contention, therefore, on behalf of the 
appellant cannot in our opinion, be ac- 
cepted. 

It was next urged that a decree 
cannot bo sent for execution to another 
Court unless all the properties attached 
by the Court which passed the decree are 
sold in satisfaction of the decree. It was 
pointed out that in the two oases referred 
to in the judgment of the Subordinate 
Judge, viz., the cases of Sarada Prosad 
Mullioh V. BuGhmeeput Singh Doogar 
(1) and Krishto Kishore Dull v. Buplal 
Das (2), the properties within the juris- 
diction of the Court which passe! the 
decree had either a ctually been sold or 

(1) [1870] 14 M. I. A. 523=17 W. R. 289=2 
Suther 560=3 Sat. 77 (P.C.). 

(2) [1832] 8 Cal. 687=10 C. L. R. 609. 
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were shown to be not sufficient to sitisfy 
the decree. Under those circumstances 
only it was held that simultaneous exe- 
cution could be had in several Courts. 
It was contended that simultaneous exe- 
cution can be had in several Courts if 
there is no execution pending in the 
Court which passed the decree or in other 
words no execution can be levied simul- 
taneously in the Court which passed the 
decree and other Courts. If simultane- 
ous execution in different Courts is al- 
lowed we do not see on what principle it 
can be said that simultaneous execution 
in the Court which phssed the decree 
and the Court within the local limits of 
which the judgment-debtor resided is 
illegal. We are of opinion that under 
Cl. (a), S. 39 (1) the decree may be sent 
for execution to a Court within the local 
limits of which the judgment-debtor 
resides. No doubt under Cl. (b) if the de- 
cree is sought to sent to be a Court with- 
in the jurisdiction of which the judg- 
ment-debtor does not reside it would be 
necessary for the decree-holder to satisfy 
the Court that the judgment-debtor has 
not sufficient property within the local 
limits of the jurisdiction of the Court 
which passed the decree sufficient to 
satisfy the decree. We, therefore, agree 
with the decision of the Subordinate 
Judge that the High Court was quite 
competent to transfer the decree for exe- 
cution to the Court below. 

We are however of opinion that the 
procedure adopted by the decree-holders 
in this case calculated to work oppres- 
sively and the reason for our thinking so 
is'’ this : Suppose the judgment-debtor 
has properties of sufficient value within 
the local limits of the jurisdiction of the 
Court which passed the decree. The de- 
cree-holders have attached those properties 
the result of which is that the judgment- 
debtor cannot sell them and pay off the 
decree-holders. The decree-holders have 
undertaken not to sell those properties 
till properties within the jurisdiction of 
the Court below are sold. The decree- 
holders desire to execute the decree there 
by attachment of moveable properties or 
it may be by arrest of the judgment-deb- 
tor. The judgment-debtor is prevented 
from selling his properties by the sale of 
which he could probably pay off the de- 
cree-holders by reason of the attachment. 
The decree-holders also do not proceed to 
sell those properties. The result of this 


procedure would be that although the 
judgment-debtor may have sufficient pro- 
perties within the jurisdiction of the 
Court which passed the decree by the 
sale of which the decree might be satis- 
fied, be may be put into trouble by exe- 
cution of the decree at the place where 
he resides while his properties remain 
under attachment. Such a situation 
should be avoided, if possible. We, 
therefore, direct, while dismissing the 
appeal, that the lower Court will not pro- 
ceed with the execution of the decree an-* 
less the decree-holders produce an order 
from the Court which passed the decree 
that all the properties which had been 
attached by the decree-holders within the 
jurisdiction of that Court have been sold 
and the decree remains unsatisfied or that 
those properties have been released^ from 
attachment. Only under those circum- 
stances the decree-holders would be al* 
lowed to proceed with the execution of 
the decree within the jurisdicton of the 
Alipore Court. 

With regard to Appeal No. 162 of 1928/ 
it is not necesary for us to say anything 
in detail. It seems that although the 
words of the application are “stay of 
proceedings”, the application was simply 
for adjournment of the execution of the 
decree till the decision of the question of 
adjustment of the decree. The Subordi- 
nate Judge refused to allow adjoiftameut 
on the grounds stated by him. Having 
regard to the nature of the order, we^ do 
not think that there is an appeal against 
such an order. The question whether we 
could interfere under S. 116 or not is now 
purely academical because there has been 
as a matter of fact stay of proceedings up 
to this date. This appeal is dismissed 
and we direct that the Subordinate Judge 
should take up the question of adjust- 
ment as soou as practicable and dispose 
of the matter. 

As we have given the judgmeut-debtor 
some relief in Appeal No. 161 of 1923, we 
make no order as to costs of these ap^ 
peals. No order is necessary on the ap« 
plication for revision which is also dis- 
missed without costs. 

list the records be sent down without 
delay. 

Panton, J. — I agree. 

' P.R./R.K. Appeal dismiteed. 
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Mitier, J. 

Btiit Bhusan Das Majumdar and 
others — Plaintiffs — Appellants. 

V. 

Ghenu Nasya — Defendant — Respon- 
dent. 

Appeals Nos. 2314 and 2315 of 1926, 
Decided on 17bh April 1928, against ap- 
pellate decrees of Sub- Judge, Dinajpore, 
D/. 17th May 1926. 

Bengal Tenancy Act, S. 29— Limit of two 
«nnas for enhancement of rent cannot be 
«xceeded even where the excess is very small 
and can for all practical purposes be dis* 
regarded. 

The prinoiple embodied in the maxim De 
minimis non curat lex cannot be* applied to a 
■case where the statute (such as S. 29, Ben. 
Ten. Act) has laid down a mandatory provi- 
sion fixing the limit of the enhanoement of 
rent. And so the limit of two annas laid 
down in S. 29 oannot be exceeded, although 
the excess might be a very small one and for 
all practical purposes might be disregarded. 

CP 531 0 2] 

Girija Prasanno Sanyal and Jndu 
Prokash Chatterjea — for Appellants. 

Dinesh Ch. Boy and Badhika Banjan 
Guha — for Respondent. 

Judgment. — In these two appeals by 
the plaintiffs landlords, the only ques- 
tion which has been raised is as to whe- 
ther Courts below were right in refusing 
to grant the plaintiffs a decree at the en- 
hanced rate, because the enhanuement 
eontravened the provisions of S. 29, Ben. 
Ten. Act. In the suit out of which S. A. 
2314 has arisen, the enhancement is 
9/80th of a pie and in the suit out of 
which S. A. 2315 has arisen, the en- 
hancement is 3/16th of a pie. It is ar- 
gued by Mr. Sanyal the learned advocate 
who has appeared for the plaintiffs ap- 
pellants that the enhancemen*: Is so 
email that it might be disregarded, hav- 
ing regard to the well-known maxim of 
•law De minim is non curat lex. It 
is argued that the enhancement is so small 
that it is not capable of realization and 
that, consequently, for all practical pur- 
poses, the enhancement must be regarded 
as falling within the limits of two annas 
in the rupee. I have already stated that 
in the two oases respectively the en- 
iianoement exceeds two annas by 9/80bb 
of a pie and 3/16th of a pie. It is argued 
on behalf of the respondent, however, 
that. although the amount for one year is 
•very small when the rent for four years 
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for which the suit hag been instituted is 
taken into account, it swells into an 
amount which is capable of being realized. 
What I have to consider is the language 
of S. 29, Ban. Ten. Act. S. 29, Cl. (b) runs 
as follows : 

“The money rent of an occupancy* raiyat 
may be enhanced by contract, subject to the! 
oondition that the rent must not be enhanced 
so as to exceed by more than two annas in thei 
rupee the rent previously payable by the rai- 
yat.” 

There can be no doubt that the en- 
hancement in these two cases exceeds 
more than two annas in the rupee, al- 
though the excess might be a very small 
one and, for all practical purposes, might 
be disregarded. The maxim "De minimis 
non curat lex' has been held to justify, 
Courts of justice not to take trifling and 
immaterial matters into account, except 
under peculiar circumstances, such as the 
trial of a right or where personal charac- 
ter is involved. It hag been applied also 
to cases where trifling irregularities or 
even infractions of the strict letter of 
the law are brought under the notice of 
the Court. It has been applied to sup- 
port a rate in the assessment of which 
there were some comparatively trifling 
omissions of established forms. It has 
been applied with reference to proceed- 
ings for an infringement of the revenue 
laws. My attention has been drawn to a 
remark made by a learned English Judge 
that : 

Court is Dot bound to a striotness at 
oaoe harsh and pedantic in the applioation of 
statutes, and that the law permits the qualifi* 
cation implied in the ancient maxim, ”de 
minimis non curat lex/* 

I have not been given reference to any 
case where the law in the interests of the 
tenant states that the enhancement shall 
in no case exceed more than two annas in 
the rupee that even a slight variation 
could be permitted. Once a departure is 
made from the strict language of the sta- 
sute it may be difficult to draw the line. 
The question as to what is a negligible 
variation may vary according to the dif- 
ferent circumstances of each ease. In 
this state of facts it would be difficult to 
make auy departure from the strict 
language of the statute and to apply the 
principle embodied in the maxim to 
which I have referred, to a case where 
the statute has laid down a mandatory 
provision fixing the limit of the enhance- 
ment of rent. I think the view taken 
by the Court below is right. The ap- 
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peals, therefore, fail and must be dis- 
missed with costs. 

S.N./r.k. Appeals dismissed. 
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Pearson and Madlik, JJ. 

Samru and others — Accused — Peti- 
tioners. 

V. 

Bansari Biirmani — Complainant — 
Opposite Party. 

Criminal Revn. Case No. 211 of 1929, 
Decided on 21th May 1929, against order 
of District Magistrate, Dinajpur. 

Criminal Trial — Where defence is dis- 
closed on behalf of accused, appellate Court 
should deal with defence case in the same 
way as in the case of prosecution. 

In a case where the defence is disclosed on 
behalf of the accused it should be stated as 
such by the appellate Court and the evidence 
if any upon which it is founded is to be dis- 
cussed and a conclusion is to be arrived at by 
the appellate Court in the same way as in the 
case for the prosecution. It is not enough to 
say that the prosecution has been proved and 
that, therefore, it is unnecessary to deal with 
the defence case. [P 532 C 2] 

Sures Chandra Taluqdar and Radhica 
Banjan Guha — for Petitioners. 

Judgment. — This Rule is directed 
against an order of the District Magis- 
trate of Dinajpur whereby the con- 
viction of the petitioners was main- 
tained. The petitioners were char- 
ged under Ss. 456, 352, 354 and 447, 
I. P. C. The complaint in the case was 
made on 5th September 1928 alleging 
that accused 1 Samru entered into 
a neighbour’s house and attempted to 
outrage the modesty of the complainant. 
She o'*ied out and various people came 
to the scene and the other accused parti- 
cipated in rescuing the first accused from 
the bands of the people who had already 
seized him. The learned Magistrate on 
appeal has dealt with the case in a man- 
ner which is all right so far as it goes. 
But it is said that he has not dealt with 
the case of the defence anl it is quite 
true to say that reading the judgment of 
the lower appellate Court we do not 
gather either what the defence was or 
that it was supported by any witnesses. 
In fact, however, it appears that the 
defence case was that on 3rd September 
that is two days before the occurrence, 
there had been something of a dispute 
-between the first accused and the com- 
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plainant's husband over a matter of some 
land, which resulted in an assault upon 
Samru who thereupon actually lodged a 
complaint in a criminal Court. It ap- 
pears further that this case was in a 
measure spoken to as being substantiated 
by the evidence of the three witnesses 
who were called for the defence, one of 
whom was an eye-witness of the occur- 
rence and who if believed might lead to 
the failure of the prosecution case. So 
far as the judgment of the lower appel- 
late Court is concerned it appears that 
there is really no explanation forthoom- 
ing and it is only necessary for us to say 
that in such a case as the present where 
the defence is disclosed on behalf of the 
accused it should be stated as such by 
the lower appellate Court and the evi- 
dence if any upon which it is founded is 
to be discussed and a conclusion is to be 
arrived at by the lower appellate Court 
in the same way as in the case for the 
prosecution. It is not enough to say 
that the prosecution has been proved and 
that, therefore, it is unnecessary to deal 
with the defence case. For these reasons 
we make the Rale absolute and send back 
the case so that the appeal may be re- 
heard by a Sessions Judge if there is no 
other Magistrate In the district. The 
petitioners will remain on the same bii* 
pending the rehearing of the appeal. 

S.N./r.k. Rule made absolute. 


« A. I. R. 1929 Calcutta 532 (2) 

B. B. Qhose and Panton, JJ. 

Akkas Mia and oiAers— Defendants— 
Appellants. 

V. 

Abdul Aziz Bepari — Plaintiff— Res- 
pondent. 

Appeal No. 267 of 1923, Decided on 
6th March 1929, against original order 
of Addl. Sab-Judge. First Court, Naokbali* 
D/- 30th March 1928. 

^ (a) Civil P. C.. O. 22, R. 9— Orde* 
under O. 22, R. 9 in appeal it not appealable. 

There it no appeal against an order nndat 
O. 22, R. 9 refusing to set aside an abatement 
of an appeal. 533 C 3} 

* (b) Civil P. C., O. 43, R. 1 (k;— ‘Suit'. 

Word ‘suit* in 0.43, B. 1 (k) does not in- 
clude an appeal. CP 533 C li 

Bhagirath Chandra Das — for Appel* 
lants. 

Hem Kumar Bose— -for Respondeat. 


Akkas Miya v. Abdul Aziz 


1929 

Judgment. — This is au appeal by fehe 
beirs of the appellant in the Court of 
appeal below against the order passed 
by that Court under O. 22, R. 9, Civil 
P. C., refusing to set aside the abatement 
of the appeal pending in that Court. The 
original suit was for some money valued 
at less than 500 and the decree was 
passed against the appellant in the trial 
Court. Against that decree there was an 
appeal to the lower appellate Court. 
During the pendency of the appeal the 
original appellant died and the appeal 
abated under the provisions of O. 22, 
R. 11, Civil P. C., which provides that 
R. 4 of that order should apply in the case 
of an appeal. A preliminary objection has 
been taken as to the maintainability of 
the appeal on behalf of the respondents 
on two grounds. It is first urged 
that there would have been no appeal 
against the final decree made by the 
lower appellate Court, if the appeal itself 
had been heard, under S. 102, Civil P. C. 
There should therefore be no appeal 
against an order passed by the lower ap« 
pellate Court. It is next urged that 
under O. 43, R. 1 (k) an appeal is allowed 
against an order under R. 9, O. 22 refus- 
ing to set aside the abatement of a suit. 

There is no provision under the Code 
for an appeal against an order refusing to 
set aside the abatement of an appeal 
made by the Court in the exercise of its 
appellate jurisdiction. The learned advo- 
cate for the appellants argues that the 
expression ‘suit’ in R. 1 (k), O. 43 in- 
cludes an appeal and reference is made 
to the provisions of O. 22. R. 11, Civil 
P. C., which provides that in the appli- 
cation of O. 22 to appeals, so far as may 
be, the word "plaintiff" shall bo held to 
include an appellant, the word "defend- 
ant" a respondeat, and the word "suit" 
an appeal ; and he contends that as in 
that rule the word "suit” is said to in- 
clude an appeal, the same construction 
should be put to the word ‘suit’ in the 
rule of O. 43. We do not think that this 
contention is sound. O. 22, R. 11 only 
provides for the application of that order 
to appeals and in doing so states that 
the word ‘suit* shall be held to include 
an appeal. There is nothing in O. 43 (1) 
^k) which enables us to apply the word 

suit' to an appeal. ’Moreover, by refer- 
ence to S. 105, sub-S. (l) of the Code it 
would appear that no appeal is allowed 
against an order such as this made by 
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the Court in its appellate jurisdiction : 
That subsection runs as follows : 

“Save as otherwise expressly provided, no 
appeal shall lie from any order made by a 
Court in the exercise of its original or appel- 
late jurisdiction” 

Nothing has been shown to us which 
can be considered as an express provision 
that an order such as this made by a 
Court in its appellate jurisdiction is ap- 
pealable. It is argued on behalf of the 
appellants that if the lower appellate 
Court makes an order refusing to set 
aside an abatement in an appeal, the 
party against whom the order is made if 
not allosved an appeal from it would bo 
left absolutely without a remedy ; but 
the remedy is provided in the last part of 
sub-S. (1), S. 105, Civil P. C , where any 
order affecting the decision of the case 
may be attacked by an appeal from the 
decree. As we are of opinion that th&re 
is no appeal against the order made by 
the lower appellate Court, this appeal 
must stand dismissed with costs; hearing 
fee, two gold mohurs. 

p.n./r.K. Appeal dismissed. 
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Rankin, C. J., and Mcjkerji, J. 

Busoid and others — Plaintiffs — Appel- 
lants. 

V. 

Newaj Ahmed Khan — Defendant — Res- 
pondent. 

Appeal No. 1618 of 1926, Decided on 
3rd September 1928, against appellate 
decree of Dist. Judge, 24 Parganas, D/- 
27th March 1926. 

(a) Mahomedan Law — Wakf Property — In 
deciding if a property i« wakf, evidence of 
fact* and circumstances leading to an in- 
ference “ user and reputation *' is more im- 
portant, 

Direct evidence of user ia wakf property, 
e. g., uslag the water of the tank or plucking 
and appropriating the fruits of the trees is 
necessarily of very little value as being 
equally consistent with user by permission or 
license as with user by right on the part of 
members of the Mahomedan public in pro- 
perty forming an adjunct to a mosque and a 
part of the endowment itself. On the ques- 
tion of user, therefore, what must be of greater 
value is not direct evidence, but evidence of 
facts and circumstances as leading to the 
inference, one way or the other, whether and 
to what extent the property has been treated 
as wakf property during the long period that 
has elapsed. [P 535 C 2] 

(b) Evidence Act, S. 32 — Admissibility of 
sinte litem motem dedaretions oi dead pet* 
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sons on questions of general interest are 
admissible. 

Declarations made ante litem motam by 
persons who are now dead in respect of a ques- 
tion relating to a matter of general or public 
interest, even if they be no more than evi- 
dence of reputation or hearsay evidence, are 
admissible. [P 536 C 1] 

(c) Mabomedan Law — Wakf property — 
To decide title by user, physical features of 
the property ought to be considered. 

In cases of user of wakf property physical 
features may be taken into consideration in 
order to determine whether different parcels 
may be deemed parts of one waste or common, 
so as to make evidence of user of one part, evi- 
dence of title to the whole : Deo v. Kemp^ 
2 Binj. (-V. C.) 102 ; 9 Mad. 2S5 ; 15 Mad. 101 
(P.C.), Foil. [P 538 C 1] 

Sarat Chandra Roy Ghoudhuri and 
Abdul Ali — for Appellants. 

Braja Lai Ghakraharti and Prokas 
Chandra Majumdar — for Kespondent. 

Mukerji, J. — This appeal has arisen 
out of a suit which was instituted by 
three persons as plaintiffs under the 
provisions of O. 1, R. 9, Civil P. C. as 
members of, and for and on behalf of, the 
local Mabomedan Community. 

The subject-matter of the suit is des- 
cribed in the plaint as a plot of land 
about 3 bighas 10 cottas in area. On 
this land stands a mosque, close to which 
there is a large tank with some sort of 
masonry structures and steps leading up 
to it, and the rest of the land is said to 
be a quantity of garden laud with some 
fruit trees standing thereon, and it is 
also said that there are pucca godowns 
etc-, erected on a portion. The entire 
area is, or rather was, enclosed on all 
sides by a compound wall with an open- 
ing for gates. The wall is now more or 
less in ruins and on the east side has 
been completely demolished. There^ is 
some sort of an out-houso standing 
near about the opening. The defendant 
Munshi Nawaz Ahmed Khan is, accord- 
ing to the plaintiffs, the Khatib of the 
mosque. The entire property is alleged, 
on behalf of the plaintiffs, to have been 
made a wakf by one Misri Begum, a lady 
of the Mysore family, long ago. A strip 
of land, out of the premises, on the side 
of the road on the east having been 
acquired by the Corporation of Cilcutta 
for the purpose of Set back in con- 
nexion with the said adjoining road^ of 
Rs. 1,200 was awarded as compensation 
and was still in deposit. The defendant 
had claimed the money as his own per- 
sonal property and had also been of late 
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setting up a title hostile to the endow- 
ment in respect of the remainder of the 
lands. The plaintiffs accordingly insti- 
tuted this suit for a declaration that the 
entire property including the sum of 
Rs. 1,200 belongs to the wakf of Misri 
Begum. 

The defence, in substance, was that 
the lands belonged not to Misri Begum 
but to the defendant’s ancestor, one 
Faizulla Jemadar, that the mosque was 

constructed by the said Faizulla Jemadar 
with the aid of contributions received 
from the public including Misri Begum* 
and that the said Faizulla Jemadar and 
after him one Ghasi Khan (a brother of 
the defendant) and after him the defen- 
dant himself were mutwallis of tha 
mosque, but that the lands and tank etc-, 
were never used as wakf and on the other 
hand continued to be secular property 
and have ultimately devolved on the de- 
fendant in his personal right. 

The suit was decreed by the Subordi- 
nate Judge. He declared the entire pro- 
perty in suit including the amount of 
Rs. 1.200 deposited with the Calcutta 
Corporation, as wakf property. The Dis- 
trict Judge has, on appeal, reversed this 
decision and dismissed the suit.^ Hence 
this second appeal by the plaintiffs. 

One of the grounds on which the Dis- 
trict Judge has dismissed the suit is that 
the suit being for a mere declaration 
when consequential reliefs were available 
was not maintainable. On the facts of 
the case this ground is not well-found^ 
and indeed the respondent has not soaght 
to support the decree on this ground. 

From the pleadings already set forth it 
would appear that the parties were at 
variance upon the following points : The 
plaintiffs' case was to the effect that the 
lands belonged to Misri Begum, that she 
erected the mosque, excavated the tank, 
planted the trees, built the compound 
wall and created the wakf, that Ghasi 
Khan was appointed Khatib of the 
mosque and that after Ghasi Khan the 
defendant succeeded to the office. The 
defendant's case on the other hand was 
that the lands belonged to Faizulla 
Jemadar and not to Misri Begum 
Misri Begum as well as the Mabomedan 
public helped Faizulla Jemadar with con- 
tributions to build the mosque, that after 
the mosque had been built the remaining 
lands continued to be secular 
mained the personal property of FaizuH* 
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Jemadar aad that the compound wall 
was built partly by Baizulla Jemadar 
and partly by Ghasi Khan. The defen- 
dant claimed that he and his ancestors 
had rights higher than that of a mere 
Khatib and asserted that they were all 
mutwallis which pre-supposes that there 
was a wakf. It is an admitted fact in 
the case that the Mahomedan public of 
the vicinity have a right to go to and 
say their prayers in the mosque. That 
some lands were dedicated for the pur- 
poses of the mosque or of a wakf is there- 
fore an admitted fact in the case. Even 
if the plaintiffs fail to prove that the 
lands belonged to Misri Begum and even 
if the defendant succeeds in proving the 
lands belonged to his ancestor Faizulla 
Khan, the plaintiffs would still be en- 
titled to a declaration that the property 
is wakf property, provided a dedication 
thereof for the purposes of a wakf is 
established. The mosque was erected, 
and the wakf was created, whatever the 
exact nature thereof may have been, and 
whatever the quantity of lands it may 
have comprised, close upon 80 years ago 
or perhaps even earlier. There was no 
deed. Not much direct evidence of the 
creation is available. What little has 
been produced, is, in the opinion of the 
District Judge of not much worth. His 
view is final on this question, He has 
held 

“ that it is very probable that the lady con- 
tributed largely towards the cost of the erec- 
tion of the mosque, but that it is not proved, 
nor likely that the mosque was erected or 
dedicated by any member of the Mysore family, 
nor that the lady was the owner of the sur- 
rounding lands or had dedicated them to the 
service of the mosque. *’ 

These findings need nofc be disputed, 

but the real question that remains, and 

has still to be considered is whether the 

property in suit is wakf property. The 

issue that was framed on this point — 

and that, in my opinion, is the right form 

in which the issne should have been 
framed, was 

la the property in suit or any portion of 
the or the money in the hands of 

tho Oalcutta Municipality, wakf property 

The Subordinate Judge was able to find 
that Misri Begum created the wakf. 
The District Judge has held otherwise 
but has not gone into the broader ques- 
tion which the issue involves This 
question evidently has to be determined 
before the suit can be disposed of. I 


cannot see my way to agree in the con- 
tention urged ou behalf of the respondent 
that for the determination of this issue 
a further opportunity should be given to 
him to adduce further evidence. 

The plaintiff has mainly relied upon a 
number of facts and circumstances, as 
establishing, by what is alleged in the 
plaint as user and reputation, ” that 
the property in suit is wakf property. 
Direct evidence of user in a property 
of this nature, e. g., using the water 
of^ the tank or plucking and appro- 
priating the fruits of the trees is neces- 
sarily of very little value as being equally 
consistent with user by permission or 
license as with user by right on the part 
of members of the Mahomedan public in 
property forming an adjunct to a mosque 
and a part of the endowment itself. On 
the question of user, therefore, what must 
be of greater value is not direct evidence, 
but evidence of facts and circumstances 
as leading to the inference, one way or 
the other, whether and to what extent 
the property has been treated as wakf 
property during the long period that has' 
elapsed. 

The evidence which the plaintiffs ad- 
duced, excluding that which is no 
longer of any importance, may be con- 
veniently grouped under six heads : 1st, 
Deeds relating to transactions in respect 
of neighbouring lands ; 2nd, Documents 
renting to the property itself showing 
how the lands in suit have been treated ; 
3rd, Evidence afforded by a certain tablet 
which is said to have been on the wall 
near the main door of the mosque and of 
the existence of four metal guns which 
were on the premises ; 4th, Direct evi- 
dence of user of the lands ; 6tb, Admis- 
sion made by defendant 1 himself ; and 
6th, The physical features of the lands. 

Item 1. The documents under this 
head are Exs. 6, 5, 7, 9 and 10. 

These documents relate to plots of land 
lying on the boundary of the lands in 
suit. In Ex. 6 dated 1845 the lands are 
described as the “land of Misri Begum 
and in Ex. 5 dated 1878 and Ex. 7 dated 
1887 the premises are described as the 
Maijidbari of Shahjadi Misri Begum" 
and in the former of these two documents 
the compound wall is described as the 
Wall of Shahjadi Misri Begum’s Mus- 
jidbari." Exs. 8, 9 and 10 are of more 
recent dates and perhaps not ante litem 
naotam, but the older documents contain 
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declarations made ante litem motam by 
persons who are dead (vide the judgment 
of the Subordinate Judge as regards the 
ages of the executants of Exs. 5 and 7 
at the dates of these documents.) The 
learned District Judge has disposed of 

these document in these words : 

“ These deeds are sought to be made rale* 
vant on the ground that they contain expres- 
sions of opinions regarding a matter of 
public interest by persons having know- 
ledge of the matter. It is impossible to say 
what knowledge the executants of these deeds 
had. The mosque was undoubtedly known 
as Misri Begum’s mosque ; and by speaking 
of the lands surrounding the mosque, and 
enclosed within a wall, as Misri Begum’s 
mosque the executants of these deeds were not 
necessarily expressing their belief that the 
lands were part of the dedicated property. The 
description was intelligible and that was all 
that was needed.” 

He has thus treated the documents as 
more or less irrelevant. Now whatever may 
be said as regards Ex. 6 and the know- 
ledge of the executant thereof as regards 
the right or Misri Begum to the lands, 
there can be no question that Ex. 5 and 
Ex. 7 contain declarations made ante 
litem motam by persons who are now 
dead in respect of a question relating to 
a matter of general or public interest, 
and that such declaration even if they be 
no more than evidence of reputation or 
hearsay evidence are admissible.^^ (Hals* 
bury's Daws of England, Vol. 3, Bcund- 
aries” p. 284). It is urged on behalf of 
the respondent that the documents mere- 
ly say that the premises were the mus* 
jidbari of an individual and, therefore, the 
statement does not relate to a matter of 
general or public interest. With this 
contention I am unable to agree as it is 
the common case of both parties that the 
Mahomedan public of vicinity have^ the 
right to use the mosque . It is said m 
the passage above referred to that^ such 
evidence is admissible on the question of 
boundaries between a reputed manor and 
land belonging to a private individual 
[Doe Molesworth v. Sleeman (1), or bet- 
ween old and new land in manor [Barnes 
V. Matcson (2). per Dord Ellenborough. 
0 J. at p. 81]. The reason of this ex- 
ception in favour of hearsay evidence is 
partly necessity since without such evi- 
dence ancient rights could rarely be 
established and partly that the public 
nature of the rights minimises the risk 
of mis-statement. A s Mr. Taylor ha s 

(1) [1846] 9 Q. B. 29». 

(2) U81S1 1 M. & S. 77, 


put it in his Daw of Evidence, where the 
matter is of public concernment, all the 
Queen’s subjects are presumed to have 
knowledge of it (Taylor Ss. 546 and 
811). The Evidence Act follows the 
English rule of Evidence in this respect 
and has enacted it in 8. 32, sub-S. 4. In 
treating these documents as irrelevant 
the learned District Judge has been in 
error and the statements contained in 
these documents and referred to above 
must in my judgment, be taken into con- 
sideration in dealing with the case. 

Item 2. In the Municipal Assessment 
registers for 26 years from 1880 to 
1906 the lands wore recorded under one 
entry viz., Premises No. 11 Mayarpur 
Bead which described the propOJfty 
as mosque, tank, and garden, the 
recorded owner being Misri Begum and 
as property exempted from municipal 
rates and taxes. In 1906, the holding 
was divided into 2 parts No. 12 was the 
number given to a part which was de^ 
oribed as mosque, tank and garden with 
an annual value of Rs. 614 and remained 
exempted, while a part was numbers aj 
12/1 and described as Bustee land and 
made into a separate holding with an 
annual value of Rs. 28 and was assessed 
to rates and taxes. The defendant was 
recorded as owner in the Mnnoipai 
Assessment Register as regards No. 
in 1906 and as regards No. 12 in 190o. 
The annual values aforesaid were increa- 
sed in 1914, to Rs. 657 and 43 respective- 
ly. The property was thus divided into 
2 parts one oousisting of the mosque, 
tank and garden, and the other a piece 
of Bustee land bearing a small annual 
value. This division, as far as may bo 
gathered, has continued upto the pre- 
sent. The District Judge seems to have 
misapprehended the situation. Ho does 
not seem to have appreciated that what 
was exempted from mnoioipal rates and 
taxes in 1906, 1903 or 1914 was not 
merely the mosque but the mosque with 
tank and garden, and what was assessed 
was not the tank and garden but ® 
small piece of Bustee land oonsitnted 
into a separate holding with a fresh 
No. 12/1, and carved ont of a No. 1” 
which was formerly No. 11- The 
tricb Judge evidently was under the mi- 
pression that all that the assessment 
register proved was that tbongh exemp" 
ted till 1906, the entire property 
the exception of the mosque was asse®©® 
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in that; yoar. It; is this misconception 
which made him feel disinclined to draw 
an inference adverse to the defendant. 

The defendant has succeeded in prov- 
ing that he and his ancestors have been 
paying rent to certain landlords in res- 
pect of a plot of about three bighas of 
land in the vicinity of these permises. 
The documents that he has tiled, notably 
the thokas dating from 1275 and the 
rent receipts dating from 1297, establish 
this fact. The important question how- 
ever, is whether this plot of land consti- 
tutes or at least forms a part of these 
premises. On this point there are only 
three items of evidence, besides of course 
the oral testimony of the defendant him- 
self. One such piece of evidenoo is to the 
effect that the defendant has only one 
plot of land in the locality. This may be 
accepted as true. The other two pieces of 
•evidence are Ex. G and Ex. M. Ex. G 
shows that during the survey of the add- 
ed area which began in 1903 and was 
•completed in 1907, in premises bearing 
Municipal No. 12 Mayerpur Boad the 
defendant was a maurashi tenant in res- 
pect of a quantity of rented land about 
three bighas in area. Ex. M is tbe de- 
cision of the Superintendent of Survey of 
the added area in a case of 1905 relating 
to premises No. 12, Mayerpur Road which 
in the opinion of the District Judge 
showed that a strip of land lying to the 
north of a culvert and by the side of pre- 
mises No. 12 formed a part of the defen- 
dant’s maurashi tenancy. Now we have 
no evidence when No. 11 was altered to 
No. 12 ; all that we know is in the as- 
sessment register what was shown as 
No 11 ia 1880 appeared as No. 12 in 
1906. Moreover we have no evidence 
where the culvert was in those days. In 
this state of the evidence I am far from 
satistied that the premises we are 
concerned with in this suit have been 
proved to be a part of the defendant’s 
maurashi tenancy. Assuming however 
that the tinding of the District Judge on 
this point is correct, namely that sortie 
part of the tenancy was within the wall, 
the tinding does not assist the defendant 
in the matter of the issue as to whether 
or not the premises in suit are wakf 
property I am not at all impressed 
with the argument that no wakf may 
be made of rent-paying lands or that a 
musjid may not be built thereon, because 
even upon the defendants’ case the 


mosque stands upon Faizulla’s land 
which was a part of this tenancy. 

Item 3. The plaintiff’s case was 
that there was a tablet near tbe main 
door of the mosque bearing an inscrip- 
tion showing that the property was the 
waqf of Misri Begum, and that it had 
been removed after the institution of the 
suit. Evidence was also given of the fact 
that there were four guns on the premises, 
which would indicate that tbe property 
was waqf as such guns are invariably 
placed in the more important waqf mos- 
ques of the Mysore family. The learned 
District Judge has not considered this 
item of evidence at all, though upon it 
the trial Court had come to a finding in 
plaintiffs’ favour. 

Item 1. This evidence ordinarily, 
as I have already said, is not 
likely to be of much value, and if the 
learned District Judge was not impres- 
sed with it the appellant can hardly 
complain in second appeal. 

Item 5. This item of evidence has 
noc been referred to at all by the 
loarned District Judge, while tbe Sub. 
ordinate Judge appears to have relied 
upon it. The evidence, relating as it 
does to an admission made by the defen- 
dant against his own interest, is impor- 
tant and, if true, certainly deserves 
consideration. 

Item 6. This item of evidence ap- 
pears to have been specially brought 
to the notice of the learned District 

Judge because he has observed thus : 

The plaintiffs also rely on tbe fact that 
the lands in dispute including the mosque, 
are surrounded by a wall. 

They argue from that the entire 
property must be dedicated property. 
He however does not appear to have 
given any consideration to the matter at 
all. The plaintiff’s argument was that 
it was exceedingly unlikely that a whole 
area surrounded by a compound wall on 
all four sides and one gate should be the 
subject of two contiicting interests and 
that a tank with a pucca ghat adjoining 
the mosque and a paved way between 
the ghat and the steps of the mosque 
are necessary adjuncts of a mosque, that 
out-houses of the description that there 
are on the permises are also the usual 
appurtenances for the accommodation of 
the Khatib, etc. and that the ornamen- 
tal work on the back of the mosque 
pointed to the lands situate on that side 
as being appurteoent thereto The argu- 
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meat was dealt with very fully byaad 
found favour with the learned Subordi- 
nate Judge. The District Judge, it is 
true, was entitled to take a different 
view, but not ignore it altogether as he 
jhas done. The real question is one of 
Iboundary of the dedicated property. 
That in such cases physical features may 
jbe taken into consideration in order to 
determine whether different parcels may 
|be deemed parts of one waste or common, 
|So as to make evidence of user of one 
part evidence of title to the whole is a 
proposition that cannot be disputed. 
Lord Denman, C. J. in Deo v. Kemp (3) 
said, 

** But the case is very diSerent with respect 
to these parcels, which from their local situa- 
tion may be deemed parts of one waste or 
common, as acts of ownership in one part of 
the same field are evidence of title to the 
whole. ” 


Whether a large tract of land, where 
there is no safe guide to determine the 
boundaries, should or should not be re- 
cognized as a whole for inferring exist- 
ence of unity of title would depend upon 
circumstances : for instance, in Stanley 
v. White (4), this recognizable whole 
consisted of the woody belt surrounding 
a large tract. There is no evidence in 
the present case of distinct enjoyment of 
the different parts, except within recent 
times by acts which are challenged in 
this suit as being in violation of the 
wakf. In Jones v, Williams (5), at 
p. 331 Parke, B. said. 

*' In ordinary oases, to prove his title to a 
close the claimant may give in evidence acts 
of ownership in any part of the same enclo- 
sure; for the ownership of one part causes a 
reasonable inference that the other belongs 
to the same person though it by no means 
follows as a necessary consequenoe, for difie- 
lent persons may have bulks of land in the 
same enclosure; but this is a fact to be sub- 
mitted to the jury. ’* 

Moreover if the entire premises can 


upon its various physical features, be 
regarded as one whole lying within the 
compound wall and if the evidence sug- 
gests the inference that the members of 
the Mahomedan public have exercised 
acts on parts of it in assertion of their 
right to the whole as forming the endow- 
ment, the defendant’s original rights 
whatever they may have been must be 
held to have been extinguished. This 

(N. 


(3) 

(4) 

( 5 ) 


2 Bing (N. C.) 102—4 D. J. Ex. 331—1 
Hodges 231=2 Scott 9. 

[1811] 14 East 332. 

[1837] 2 M, & W. 326-=6 L. J. Ex. 
107. 


principle will be found discussed in the 
case of Siva Subramaniya'^. Secy, of State 
(6J which was aflfirmed ou appeal by the 
Judicial Committee in the case of the 
Secy, of State v. Nellalcutti Siva Suhra- 
maniya (7). As I have already said, 
this aspect of the case has not at all 
been considered. The aspect is all the 
more important as upon the defendant’s 
case it was his predecessor Ghasi Khan^ 
a mutawali had enclosed the whole pre- 
mises by this compound wall. 

On the whole I am clearly of opinion 
that in dealing with this case the learned 
District Judge, apart from the other 
errors that I have attempted to point out 
has taken each fact separated from tbs 
rest of the facts and has proceeded to de- 
mostrate that it is consistent with the 
position that the property was not Misri 
Begum’s or with the position that it was 
not dedicated by her and has arrived at 
his conclusion by this process of reason- 
ing. This being a case depending largely 
on the inference to be drawn from cir- 
cumstances, the method adopted was ip 
my judgment erroneous and in suoh^ a 
case, to quote the dictum of the Judicial 
Committee, 

** it is essentially necessary that the facts 
should be considered in relation to each 
other and weighed as a whole. ** 

The defects pointed out above havs 
rendered it necessary for us to go into 
the facts which are on the record aa 
bearing upon issue 9. Having heard 
the parties fully upon the evidence I 
have come to the conclusion that the 
plaintiffs have sncceeded in making out 
that the property involved in this suit 
is a wakf and not the personal property 
of the defendant, and that though some of 
the findings recorded by the Subordinate 
Judge especially the finding that it was 
Misri Begum who created the wakf are 
not fit to be upheld, there was no good 
reason for the learned District Judge to 
reverse the decree passed by the trial 
Court. 

I would allow the appeal and revers- 
ing the decree of the lower appellate 
Court restore that of the trial Court 
with costs in this Court and in the lower 
appellate Court. 

Rankin, C. J. — I agree. 

P.r./r.K. Appeal alloxced. 


(6) [1886] 9 Mad. 285. 

(7) [1892] 15 Mad. 101=18 I. A. 149=6 Sar. 
74 (P. C.). 
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Banki^. C. J. and Buckdand, J. 

Ambar Ali and others — Accused — Ap- 
pellants. 


V. 

Bmperor — Opposite Party. 

_ Grinninal Appeal No. 748 of 1928, De- 
cided on 1st February 1929. 

(a) Evidence Act, S. 21 — Distinction bet- 
ween “Admission** and “Confession” enun- 
ciated ~ Admission in civil suit about ge- 
nuineness of document is not confession of 
forgery — Penal Code S. 465. 

Admission is usually applied to a civil 
transaction, and to those matters in criminal 
cases which do not involve a criminal intent. 
While the term confession is usually used in 
criminal Court as denoting an acknowledg- 
ment of guilt. Admission in a civil Stfit that 
a document is genuine cannot in the forgery 
case be regarded as confession at ali: Z1 Cal. 
467, Ref. [P 540 C 2, P 541 C 1] 

(b) Evidence Act, S. 24 — Question of ad- 
missibility of confession comes when state- 
ment is made to police officer or while in 
police custody. 

The question whether or not a statement 
is to be regarded as admissible as being a con- 
fession or not usually arises in the case of a 
statement made to a police officer or in the 
case of statement made to a man while in 
custody of the police. [P 540 C 2] 

(c) Criminal Trial — Evidence— Value of 
—Evidence by accused in civil Court as to 
genuineness has high evidentiary value to 
jury as evincing intention of Conspiracy- 
Evidence Act, S. 14, 

The accused in a case of forgery and cons- 
piracy had previously given evidence in a 
civil Court as to the genuineness of the docu- 
ment. 

Held : that though the statement could not 
be admitted as confession, the jury if in- 
d^endently satisfied that the documents are 
not genuine, the evidence is to be regarded 
as having high evidentiary value upon the 
question of intention whether or not they are 
in conspiracy. [P 541 C 1] 

(d) Criminal P. C., S. 19S (1) (c)— Appli- 
cation. 


Section 195 (1) (c) applies only to forgery 
when committed or alleged to have been com- 
mitted by a party to the proceedings before 
the civil Court. [p 541 C 2] 

(e) Penal Code, S. 467 — Person attesting 
forged document with knowledge of its cha- 
racter IS guilty of forgery. 

If a person falsely puts his name down as 
an attesting witness to the signature of some- 
body who he knows has never signed at all 
he is guilty of forgery just as well as the 
scribe. The persons attastin g like the above 

must bo put on their trial on a charge under 
8. 467 read with 3, 120-B. [p 542 0 1] 

Probodh Chandra Chatterjee and 
Priya Nath Dutt — for Accused. 
Khondkar^ior the Crown 


Rankin, C. J. — la this case the four 
accused were put upon their trial in 
connexion with a charge of forgery. The 
instrument charged as forged is a kabu- 
Hat (Ex. 1) dated 21st September 1921, 
which purports to have been executed 
by Md. Sabdar the complainant and his 
brother Md. Malik recently deceased and 
to be a conveyance of one Malaera ot live 
annas share of land near Malaem’s house. 

The first accused .^mbar Ali was 
charged with forgery of the document, 
he being the scribe of the document. The 
other three accused Bidyananda Das, 
Har Mohan Das and Abdul Hakim were 
committed by the Magistrate on a 
charge of forgery but were charged be- 
fore the Sessions Court with abetment 
of forgery under S. 467/109, I. P. C. 
These three accused purport to have 
been witnesses to the document. 

The signature of Sabdar on the docu- 
ment purports to have been put by ac- 
cused. 1 as scribe. The signature “Md, 
Malik“ in the document purports to 
have been written by Md. Malik himself. 

The complainant’s case as to the land 
in question would appear to have been 
fully proved by the documents and it is as 
follows : that the five annas share which 
as the kobala the subject of this charge 
purports to transfer was the share which 
Sabdar and Malik had inherited from 
their father, that there was another five 
annas share which had belonged to one 
Noaz whose representatives, that is to 
say, son and grandson are Md. Fakir and 
.Abdul Hasbim, that this five annas 
share had been transferred in the life- 
time of Noaz to the complainants’ father 
so that the complainant Sabdar and his 
brother Malik owned at the time io 
question not five annas share, that as 
regards the remaining six annas that 
had belonged at one time to a man 
called Abbas who appears to be a brother- 
in-law of accused 1 but Abbas had sold 
it to Niamatulla and this man Niamat- 
ulla appears to have taken a lease of the 
share of Sabdar and Malik and in addi- 
tion to his own charge possessed the 
land as a whole. 

The complainant denies that he ever 
executed the document, that he can sign 
his own name and he does sign his own 
name. He says that his brother Malik 
is illiterate and cannot sign his name. 
He gives evidence that he has plenty of 
land and was in no need to sell this land 
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and it is quite clear that from the 
moment this kobala came to his notice 
he objected at once and registration was 
never made. These facts sufficiently ex- 
plain the circumstances that against all 
the four appellants the jury brought in 
a unanimous verdict of guilty ; and wo 
have to consider whether the learned 
Judge’s charge is one which enables this 
Court bo uphold that verdict. 

As part of the history of the case I 
will mention this point, that when the 
complainant discovered that this kobala 
had been brought into existence, he at 
the same time discovered that another 
kobala had been brought into existence 
purporting to be dated on the previous 
day. This second kobala is Ex. 11 and 
that kobala purports to have been made 
by accused 1 as the scribe and to be wit- 
nessed by the other accused with the ex- 
ception of accused 3. That Kobala is 
one by which Fakir and Abdul Hashim 
the representatives of Noaz purport to 
have transferred to Molaem the five 
annas of this land, which*as already ex- 
plained, Noaz had in 1910 parted with 
in favour of the complainant’s father. 

These two documents being discovered 
registration was opposed. The regis- 
tration appeal resulted in two suits be- 
fore the Munsif. These two suits were 
tried together, one set of evidence being 
given with reference bo both, and all the 
accused gave evidence for the plaintiff 
in those suits. They describe (how at 
Fakir’s house the first document, (Ex. 11 
was executed), how the complainant 
Sabdar had come along and said what 
about selling my land” and how, in con- 
sequence, on the next day Sabdar and 
Malik entered this kobala transferring 

their share to Molaem. 

In this appeal Mr. Chatterjee for the 
accused persons says that the course 
taken is open to objection. The course 
taken was first of all that the deposition 
of each of those persons was put in evi- 
dence for the prosecution. Nob only so 
bub Abdul Hashim was called to deny 
that Ex. 11 was a genuine document or 
had been executed by the alleged exe- 
cutants. , , t 

The story as regards the forgery of 

Ex. 11 was put before the Jury and the 
learned Judge told the Jury that if they 
had reason to believe that there was a 
conspiracy on the part of all these accused 
to forge the kobala Ex, 1 then they could 


use the evidence given in the Munsiff s 
Court by one of the accused against the 
other. The defence of the accused in 
the case was that this kobala was genuine 
and under S. 342 of the Code one and 
all of them said that the evidence which 
they had given before the Munsiff was 
true. 

The first point that is taken for the 
accused in this appeal is that the depo- 
sitions before the Munsiff were not ad- 
missible evidence for the prosecution in 
this case. The question is why are 
they not admissible evidence for the 
prosecution in this criminal case ? The 
argument as I understand it is that these 
depositions are really confessions and it 
is said Jihat as they were given before a 
Court of law they were not really volun- 
tary and for those reasons the deposi- 
tions are not evidence. The Evidence 
Act proceeds to my mind upon a princi- 
ple which has often been referred 
fore now that the term “admission is 
usually applied to a civil transaction and 
to those matters in criminal oases which 
do not involve a criminal intent, while 
the term “confession” is usually used in a 
criminal Court as denoting an acknow- 
ledgment of guilt. Prom time to time it 
has been oouteuded — aud I uaderstooa 
Mr. Chattarjee to contend that for^ the 
purposes of criminal law admission 
and “confession” are much the same 
thing, and there are no doubt, as the 
cases show, oiroumstanoes iu which it i9 
difficult to say whether or not a state- 
ment is to be regarded as admissible as 
being a confession or not. That question 
usually arises in the case of a statement 
made to a police officer or iu the case ol 

a statement made by a man while in 

custody of the police. 

Then it becomes important to see whe- 
ther the statement is to be regarded as a 
confession or may be proved in evidence 
ou the footing that it is not a con- 
fession but is an admission. In my 
judgment, there can be no doubt at all 
that the idea that the criminal law as 
regards evidence makes no difference bet- 
ween a “confession” aud “admission is 
erroneous. Any such doctrine is •much 
too broad and I will refer in this con- 
nexion to the judgment of Camdnff, J*» i® 
the well-known case of Barindra 
Ghosh V. Emperor (1). In the presan^ 

(1) [1910] 37 Cal. 467=.7 I. C. 3 q9— 14 C- 
N. 1114. 


1929 


Ambar Ali V. Emperor (Rankio. C. J.) Calcutta 641 


case it would to my mind be almost 
extravagant to say that these Statements 
are confessions, if only for the reason 
that every one of these accused as his 
defence has said that these statements 
are true, they constitute his defence. I 
have no doubt further that, as the story 
told by these people is a story which 
means that they are honest and the doc- 
|Ument is genuine, it cannot in a forgery 
’case be said to be a confession at all. I 
need not therefore enquire into the ques- 
tion whether evidence given before a 
Court of law is evidence of such a chara- 
cter that it is not voluntary so as to make 
a document which is a confession, inad- 
missible under S. 24 That question 
does not arise. 

Again, these depositions may be con- 
sidered from the point of view of admis- 
sion. It may he said that these deposi- 
tions are put in to show that these 
people did make these documents bet- 
ween them. That is an important fact 
for the prosecution to prove, and these 
documents are therefore admissible. On 
that view, it appears to me that these 
documents are admissible as admission, 
but in point of fact these documents are 
really admissible or inadmissible in this 
case from another point of view alto* 
gether. 

There is ample evidence that these 
people made the documents, took part 
in the making of the documents, and that 
was not contested before the Sessions 
Judge. But the real use of these .docu- 
ments to show conduct on the part of the 
the accused persons from which conduct, 
as matter of fact, the jury are enlightened 
as to what happened at the time these 
documents were brought about. Hero 
you have four people purporting to take 
part in the making of the documents. 
You find them afterwards insisting before 
a Munsif that the documents are genuine 
telling the same story and doing their 
best to act as if the documents are genu- 
ine. That in some respect tells in their 

favour. In other respects, if the jury are 
independently satisfied that the docu- 
ments are not genuine, this conduct on 
their part has a high evidentiary value 

upon the question of intention, upon the 

question whether or not they are in cons- 
piracy I have no doubt, therefore, that 
these documents were rightly exhibited 
by the prosecution as evidence in the 


The next objection taken is that no 
complaint by the Munsif has been made 
in respect of any of these four accused 
who gave evidence before him. As . to 
that I^ cannot find that there is any 
necessity in this case, on a charge of for- 
gery or abetment of forgery, to get a com- 
plaint from the Munsif. As a matter of 
fact, the Munsif has taken the view that^ 
S. 195 (1) (e). Criminal P. C. applies only 
to forgery when committed or alleged to 
have been committed by a party to the 
proceedings before him. That view is, 
in my opinion, correct and it is nothing 
to the point to say that these people 
might have been accused of something 
else, namely, under S. 193 of the Code, 
and that then it would have been neces- 
sary toget a complaint from the Munsif. 
For the purpose of this charge, no com- 
plained from the Munsif is necessary. 

The third point is that it is said that 
it was not admissible for the prosecution 
to give evidence with reference to th& 
kobala Ex. 11 of the previous day, that 
is to say, the kobala which purports to 
be a conveyance by Md. Fakir and Abdul 
Hashim of the other five-annas in tho 
land. If that were a just critioizm it 
would indeed be one which would 
have rendered it almost impossible to set 
before the jury the facts with reference 
to the kobala Ex. 1 at all. I find, for 
example, that in the evidence of the main 
accused Ambar Ali, accused 1, the two 
things are throughout treated together 
I wrote these two documents executed 
by the defendants in this suit," and the 
whole story given before the Munsif is a 
story which affects both and cannot be 
out into branches. In the present case 
it makes all the difference whether or not 
Molaem who is said to be taking fi-annas 
from the complainant and his brother 
was a person who already had S-annas 
share or was a person who had not 5>au- 
nas share. The execution of these two 
kobalas, if it was done as alleged and as 
the jury have believed, points to two steps 
towards the same end, and the one is 
closely connected with the other. No- 
body supposes that the law would permit 
a jury to infer that Ambar forged Ex. 1 
merely because there is reason to suppose 
that on the previous day be had forged 
something else. But that is not the 
case with reference to this matter. These 
two documents are so connected that it 
was necessary and right, in my judgment 
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that the whole story should be put before 
the jury. 

It 13 said, however, thit there is la 
the charge of the learned Judge a direc- 
tion to the effect that if they had reason 
to believe that the accused were conspir- 
ing together, the evidence of one before 
the Munsif would be evidence against 
the other; aud on that it is pointed out 
that there was no charge of conspiracy 
at all. I certainly think, though it may 
be not without some room for argument, 
that if person falsely puts his name down 
as an attesting witness to the signature 
of somebody who he knows has never 
signed at all he is guilty of forgery just 
as well as the scribe. There may be room 
for argument, but I should have thought 
that these persons ought to have been 
put on their trial on a charge under 
S. 167 and also on charges under S. 467 
read with S. 120-B. However they were 
not. Three of the accused, however, were 
put upon their trial under S. 467 read 
with S. 109 and that certainly includes, 
as S. 107, I. P. C. plainly says, a 
charge that they were engaged with one 
or more persons in a conspiracy for doing 
an illegal thing. So far as those three 
accused-accused 2, 3 and 4 are concerned 
I cannot see that there is any objection 
to the direction which the learned Judge 
gave to the jury. The only difficulty is as 

regards accused 1. He may say: 

was ohacged under S. 467. I knew that 
the other accused were charged with having 
.conspired with me because they were charged 
under S. 103, but I did not know that I was 
.charged with having conspired with them." 

That is not a very sensible objection, 
but, iu point of fact, in this case one 
finds, when one looks at the evidence be- 
fore the Munsif, that the main story is 
told by Ambar AH accused 1 himself, and 
that even if it be supposed that it was a 
wrong direction to tell the jury that 
what the other three people had said was 
evidence against Ambar AU it is quite 
clear that so long as his own evidence 
given before the Munsif was evidence 
against him in the Sessions trial there 
is no reasonable possibility that that can 
have resulted in any prejudice at all. 

For these reasons it appears to me that 
the conviction can be sustained and, in 
my opinion, this appeal must be dis- 

jmissed. 

Buckland, J, — I agree. 

v.b./r.k. Appeal dismissed^ 
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Coming and Mallik, JJ. 

Siti Kanta Pal and Defen- 

dants — Appellants. 

V. 

Radha Gohinda Sen and others^ 
Plaintiffs — Respondents. 

Appeals Nos. 2587 of 1926 and 229 of 
1927, Decided on 21st December 1928. 

(a) Limitation Act, S. 26 — Right of ease* 
ment by prescription not made absolute till 
brought in question in some suit — Easements 
Act, S. 15. 

A title to easement is not complete merely 
upon the effiaxion of the period mentioned in 
the statute, viz., 20 years and however long 
the period of actual enjoyment may be, no ab- 
solute or indefeasible right can be aoquirsd 
until it is so brought in quaition in some suit, 
and until it is so brought in question, the tight 
is inchoate only and in order to establish it 
when broaght in question, the enjoyment re- 
lied on, must be an enjoyment for 20 years 
to within two years of the institution of the 
suit. CP 543 Cl] 

(b) Easements Act, S. 15 — Long user docs 
not prove enjoyment as of right. 

Long user is not sufficient for a finding of 
an enjoyment as of right. [P 643 C 9J 

Bankim Chandra Mukkerji, Baidya 
Nath Banerji and Purna Chandra Ohat- 
terji for Durgadas Roy — for AppcUants. 

Dwarka Nath Ghakravarti and Kali 
Kinkar Ghakrawarti — for Respondents 

Mallik, J. — These two appeals are 
against the same judgment. They arise 
out of a suit for a declaration of title and 
issue of a permanent injnnotion“a decla- 
ration that the defendants have no right 
to irrigate their lands with the water of 
a. certain tank known as Chata tank and 
an injunction restraining the defendants 
from drawing water from this tank for that 
purpose. There were two sets of defen- 
dants the Dnbey defendants who are de- 
fendants 1 to 5 and the Pal defendants 
who are defendants 6 and 7. Plaintiffs’ 
claim was resisted by the defendants on 
the allegation that the defendants had 
acquired a right of easement by prescrip- 
tion as also from a lost grant. The Court 
of first instance found that all the defen- 
dants had acquired a right of easement 
and on that finding dismissed the plain- 
tiffs* suit. On appeal by the plaintiffs, 
the lower appellate Court modified the 
decision of the trial Judge and holding 
that while the Pal defendants had not ac- 
quired any right of easement, the Dubey 
defendants had acquired such a righ, de- 
creed the plaintiffs’ suit in part. Agams 
this decision, the- Pal defendant as 
the plaintiffs have appsalei to this Oour 
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the Pal defeadanfes in Appeal No. 2537 of 
1926 and the plaiotiefs ia Appeal No. 229 
of 1927. • - 

It appears that the lower appellate 
Court fouud as a fact that all the defen- 
dants, the Pals and the Dubeys, had been 
using the water of the tank for the pur- 
pose of irrigating their lands for a very 
long time. But finding that this user 
was not peaceable from 1925 which was 
more than two years before the institu- 
tion of the suit, the learned District 
Judge held that there could be no ac- 
quisition of a right of easement by pres- 
cription under S. 26, Dim. Act. Mr. 
Mukherji for the Pal defendants contended 
that the learned District Judge was 
wrong in holding that the user must be 
for 20 years, ^ up to within two years of 
the suit. This contention, in my opinion, 
is not tenable. Para. 2. S 26, sub-S. 1, 
Lim. Act, lays down that the period of 
20 years required for creating a right of 
casement^ shall be taken to be a period 
ending within two years next before the 
the institution of the suit, wherein the 
claim to which such period relates is 
contested. Mr Mukherji in support of 
his contention drew our attention to the 
concluding portion of the para. 1. S. 26 
(1) where it ia stated that where there 
is a user for 20 years, the right shall be 
absolute and indefeasible. But para. 1, 
of the subsection, where the absolute 
and indefeasible character of the right is 
•mentioned, seems to be clearly controlled 
by the provisions of para. 2 of the sub- 
section because the latter does noth- 
ing but explain how the period of 20 
years necessary under the para. 1, is to 

be computed. It has been authoritatively 

held that a title to easement is not com- 
plete merely upon the effluxion of the 
period mentioned in the Statute viz. 20 
years and that however long the period 
of actual enjoyment may be, no absolute 

can be acquired 
until the right is brought in question in 
some suit, and until it is so brought in 
question, the right is inchoate only and 
in order to establish it when brought in 
question, the enjoyment relied on, must 
be an enjoyment for 20 years upto within 
2 years of the institution of the suit. I 
am therefore, of opinion that the learned 
District Judge was perfectly right in 
holding, on the fact found by him, viz 
that the long user had not been peace- 
able from 1925, that the defendants had 


not acquired any right of easement by 
prescription under S. 26, Lim. Act. 

The finding of the lower appellate 
Oourt that the user had not been peace- 
able from 1925 was also assailed before 

fche user had beau peace- 
able or not is a pure question of fact and 
I do^ not think, ^ tho correebuesa of the 
finding that it was peaceable can be 
questioned before us in second appeal. 

The contention of Mr. Mukherji that 
the finding of the lower appellate Court 
that there had been user for a very long 
time was sufficient for an easement 
by prescription, is untenable on another 
ground. For the creation of a right of 
easement by prescription, there must not 
only be a peaceble and open enjoyment 
without interruption for 20 years, bub 
that enjoyment must bo an enjoyment as 
of right. In the present case, there is no 
finding that the enjoyment was of that 
character. Ifc was contended on behalf 
of tho Pal defendants that long user was! 
sufficient fora finding of an enjoyment 
as of right. This is a proposition of 
Uw to which I am unable to accede. 
Whether an enjoyment is as of right or 
not, is, in my opinion, a pure question 
of fact— and enjoyment as of right can- 
not be inferred as a matter of course 
from a finding of user only. 

Mr. Mukherji next contended that the 
lower appellate Court should have dis- 
missed the plaintiffs’ case against the Pal 
defendants, when there was a finding in 
their favour on the question of a lost 
grant. But as I read his judgment, the 
District Judge 8 finding on the question 
of lost grant refers to the Dubey defendant 
only and the learned District Judge never 
found the point in favour of the Pal de- 
fendants as well. In view of what I 
have stated above, the judgment and 
decree of the lower appellate Court, so far 
as the Pal defendants are concerned, can- 
not, in my opinion, be successfully as- 
sailed. 

I come now to appeal No. 229 of 199 / 
the appeal which the plaintiff has filed 
against that portion of the decree of the 
District whereby the learned 

District Judge dismissed the plaintiff's 
case as against the Dubeys. 

The District J udge has found that the 
Dubeys, although they failed to sub- 
stantiate their title to an easement by 
prescription, succeeded in establishing it 
on a lost grant. Mr. Ohakravarti, for 
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the plaintill' appellant, contended that 
long user was, by itself, not sufficient for 
a finding of lost grant. That may or 
may not be so. But a long user was not 
the only evidence on the point, so far as 
the Dubeys were concerned. There was 
in their case the further fact that the 
land of the Dubeys as also the Chatta 
tank were held under the same landlords, 
the Bannerjees of Ajodhya. The ques- 
tion whether there was lost grant or not 
is a question of fact and the lower appel- 
late Court in the present case on a con- 
sideration of the fact of long user, coupled 
with the fact that the lands of the 
Dubeys and the tank are held under the 
same landlords came to the conclusion 
that so far as the Dubeys are concerned 
the story of a lost grant had been estab- 
lished. 

In view of the aforesaid observations, 
both the appeals, in my opinion, must 
fail. They are accordingly both dis- 
missed with costs. 

Cuming. J. — I agree. 

p.r./r.k. Appeals dismissed. 
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Rankin, C. J., and C. C. Ghosb, J. 

Pulin Krishna Boy — Appellant. 

V. 

Nanda Lal Boy and others — Respon- 
dents. 

Appeal No. 5 of 1929, Decided on 12th 
April 1929. 

Civil P. C., O. 34, R. 2— Co-morigagee re- 
fusing to join in suit for money recovery, but 
made defendant — His costs are to be pro- 
vided for just as plaintiff's. 

Where in a suit for recovery of mortgage 
money a co-mortgagee has not joined as 
plaintiff, but has been joined as a defendant, 
the rule is that his costs should be provided 
for out of the security just as the plaintiff's 
costs: Davenport v. James, (1848) 7 Bare 249, 
Foil . 544 C 2] 

P. G. Basu — for Appellant. 

S. Chowdhuri — for Respondents. 

Rankin, C. J. — In this case it appears 
that there were two mortgagees each of 
whom appears to have lent a sum of 
Rs. 12,500 on the security and the plain- 
tiff Nanda Lal Roy brought the suit for 
enforcement of his mortgage. He im- 
pleaded as defendant his co-mortgagee 
Pulin Krishna Roy on the allegation 
that he had asked him to join as a 
plaintiff, but that he refused, to do so. 
The co-mortgagee in his written state- 
ment appears to have admitted that he 
was asked to join as plaintiff, but that 


for various reasons he refused to do so- 
The suit was not contested before the^ 
learned Judge and the . mortgage was 
proved. Thereupon the learned Judge 
considered the question as to coate 
against the absent mortgagor. He 
considered the English case of Daven^ 
port V. James (l) and came to 
the conclusion that that case was an 
unsatisfactory authority as it did not 
give the reasons for its decision and 
would not apply to the present case 
because he thought that the co-mort- 
gagee should have reasonably joined as 
a plaintiff and should uot have put tbo 
mortgagor to unnecessary expense by 
his being joined as a defendant. Wo 
have had the authorities examined 
before us and it does appear to me that 
the appellant by his learned counsel bas 
made good his point that in a case of 
this sort he is not bound to join as plain* 
tiff. He need uot sue until he wants 
to sue. The law is that where the co- 
mortgagee has not joined as plaintiffi 
but has been joined as a defendant his 
costs should be provided for out of th» 
security just as the plaintiff’s costs. 
The learned Judge was wrong in not 
followiz^ the case of Davenport v. James 
(l) on principle. That case has bMH 
referred to and approved by authorities 
in various text books on mortgage^ 
namely, Fisher on Mortgage, Ooote on 
Mortgage, Vol. II. and Ghose on Mort- 
gage, Edn. 4, Vol. 1, and we find that it 
has more than once been followed in 
Indian Courts. In the circumstances, 1 
am of opinion that on a question of prin- 
ciple it cannot be said that a failure on 
the part of the co-mortgagee defendan 
to join as plaintiff should deprive him 
of the costa which he has in fact incur- 
red. That being so, the appeal must oe 
allowed and the appellant will be 
costs in the Court below. As regain 
the costs in this appejbl, although the 
mortgagor is not responsible for the ap* 
pellant having to come to this Court, * 
do not see how the appellant can be 
deprived of his costs against the mort* 
gagor. His costs in this appsal wil* 
also be added to his security. 

There will be no order for costs of thie 
appeal in favour of the plaintiff. 

C. C. Ghose, J. — I agree. 

p.r./r.k. Appeal alloivei- 


(1) [1848J 7 Hare 249=12 Jar. 827. 
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Rankin, C. J. and C. C. Ghose, J. 

Nani Lai Mandal — Defendant — Ap- 
pellant. 

V. 

Vriya Nath Roy and another — ^Plain- 
tiff and Defendant — Respondents. 

Appeal No. 635 of 1927, Decided on 
22ad February 1929, against appellate 
decree of Isb Addl. Dist. Judge, 24-Per- 
ganas, D/- lObh January' 1927. 

Bengal Tenancy Act (8 of 1885), S. 193-— 
Land let for residential or other non-agri- 
cultural function coupled with fishing — 
S. 193 does not apply. 

If looking at a letting it is found that it was 
a letting for residential purposes of certain 
land coupled with letting of a right to fishery 
with single rent reserved for both the oases it 
would not come within the purview of S. 193. 
In the same way if it was open to the tenant 
to use the embankment for non-agrioultural 
purposes paying a consolidated rent for the 
whole thing, it would not come under S. 193. 
But where the right created in the soil refers 
to the user of land and water for the purpose 
of fishing or if it refers to liability undertaken 
by the grantee to repair the embankment in 
the interest of fishing the case is covered by 
the expression '* right over fisheries *’ to be 
found in S. 193. [P 516 G 2] 

Rishindra Nath Sircar^ Nasim Ali^ 
and Diptendra Mohan Ghose — for Ap- 
pellant. 

Bijan Kumar Mukherjee — for Res- 
pondents. 

Rankin, C. J. — In this case the ques- 
tion is whether the claim by the plain- 
tiff must be deemed to be subject to the 
special rule of limitation laid down by 
the Bengal Tenancy Act. That rule of 
limitation gives three years only for the 
bringing of the plaintiffs claim. Now 
the claim is in respect of rent of a jalkar. 
But the question before us depends to 
some extent on whether that description 
is adequate and sufficient and we have to 
turn in this case to the language of the 
memorandum of agreement between the 
parties. That agreement is an agreement 
in writing dated 4th January 1918, and 
according to the Bnglish translation be- 
fore us it is called a memorandum of 
agreement for lease for a term of three 
years in respect of the right to fishery 
over two pieces of bheri land. The first 
of these two pieces of bheri land is des- 
cribed as Gobardanga bheri surrounded 
on all sides by embankment. The second 
piece of Bheri land is described as Santi- 
1929 0/69 & 70 


ram Nasbkar bheri land surrounded on 
all sides by embankment. The docu- 
ment goes on to describe the two pieces 
of land as bheri jami jalkar and it recites 
thet these two pieces of bheri land jal- 
kar are in the possession and enjoyment 
of the grantees under a previous lease. 
Then it recites that a proposal has been 
made for granting a lease of the said 
bheri land jalkar and the terms of the 
agreement are these; that for the right 
to fishery over the first bheri Rs. 500 
shall be paid in advance as selami and 
the rent shall be fixed at Rs. 3,000 per 
annum and that for the right to fishery 
over the other bheri land Rs. 500 shall 
be paid in advance as selami and the 
rent shall be fixed at Rs. 1,500 per an- 
num. In this way the total annual rent 
of the said two pieces of bheri land jal- 
kar is fixed at Rs. 4,500. It then recites: 

“ Oa the aforesaid understaoding we take 
lease of the said two pieces of bheri land jalkar 
running from a certain month and having the 
right of possession over the said two pieces of 
bheri land jalkar as nij-joto execute this 
kabuliat.** 

in terms therein described. The docu- 
ment then recites: 

“ Wo shall at our own cost make necessary 
and regular repairs of the sluices and the 
embankments surrounding the bheri during 
the term of the lease and we shall make other 
necessary expenses. We will be in possession 
by growing fish and catching them.” 

There are various provisions as to the 
payment of rent. The grantees further 
covenant in these terms: 

** We shall keep intact the boundary and 
shall make regular repairs of the embank- 
ment on all sides to keep them as strong and 
durable as they were previous to our taking 
the lease.” 

Now we have to consider whether the 
provisions of S. 193, Ben. Ten. Act, are 
applicable to the claim by the plaintifi 
for rent contracted for in this agreement. 
The language of the Act we have to deal 
with is this; 

” The provisions of this Aot applicable to 
suits for the recovery of arrears of rent shall, 
as far as may be, apply to suits for the reco- 
very of anything payable or deliverable in res- 
pect of any rights of pasturage, forest rights, 
rights over fisheries and the like.” 

Now the first thing that is argued be- 
fore us by the learned advocate for the 
respondent is that the general principle 
cf the matter is this that jalkar rights 
do not come under the Ben. Ten. Aot un- 
less they are part of agricultural hold- 
ings. That principle I shall for the pur. 
poses of this case accept. Then we have 
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the particular provision in S« 193. The 
argument on that sectiot.^ is not ^ that 
we have to read into this section* a 
provision that the section shall apply in 
respect of rights of pasturage, forest 
rights, rights over fisheries being parts 
of agricultural holdings ” but that in 
order to come within this section tha 
rights over fishery must be pure incorpo- 
ral rights and that if for any purpose 
there is any right in the land itself whe- 
ther it is purely ancillary to the pur- 
pose of fishing or not the section does 
not apply. It is said that if we apply 
the section to a case of this sort we 
would be violating a principle governing 
these matters, and making the Bengal 
Tenancy Act applicable to oases where 
certain rights are granted in the land 
which are not rights granted for agricul- 
tural purposes. lu my opinion, that is 
not the way in which this secsion is to 
be looked at or to be considered for the 
purposes of the present case. The learn- 
ed Additional District Judge has held 
that S. 193, Ben. Ten. Act does not apply 
to this case because the tenant was ex- 
pressly given certain rights in respect of 
the embankments, outlets, etc. He 
says: 

“ This to my mind created some sorb of 
right in the soil and in the attached land 
(the embankments) although tho right be con- 
fined to the raising of it or repairing of it ac- 
cording to the necessity of the tenants and 
although the same was to be restored in its 
original condition to the lessor on expiry of 
the term of the lease.** 

In other words it is stated that if 
there is any right given in the land then 
S. 193 cannot possibly be applied. In 
support of that oontenbion the case of 
Krishnalal Choudhury v. Salim Uuham- 
mad Choudhury (1) is cited to us. It 
appears that there it was contended that 
the lease not merely conferred a right 
over fishery but also created an inte- 
, rest in the land and that accordingly it 
did nob come within the purview of the 
Bengal Tenancy Act. In that particular 
case the Court was in no difficulty in find- 
ing an answer to the contention because on 
an examination of the lease it turnei out 
that it did not convey any interest in 
land over and above the mere grant of a 
right to fishery and on that view it was 
not necessary to straggle with any diffi- 
ouUy at all. We have also been referred 

(1) C19153 


to the case of Mahananda Chahrayarti 
V. Mongala Keotani (2),. where for rea- 
sons which do not appear to be veryeo- 
gent to me it was argued that because 
the rent was a definite ren>t per aamun 
the tenant talring the risk of being able 
to get enough fish from time tank, the 
letting was no-t the lettiDg; of a mere 
ialkar. On looking at the agreement 
before me it appears to me^ that it- 
is a question of fishery and nothing 
but fishery throughout. The language' 
of the section is not right of fishery but 
rights over fisheries and that expres- 
sion comes after such special lights as 
pasturage and forest rights ai^ is aao- 
cesded by the general phrase and the 
like,'* I have to refer to this document 
to see whether this is a case of rights 
over fishery or something more. 

I need not say that! quite agreft that ^ 
you look at a letting and find that ifis a| 
letting for residential purposes of wrtakij 
land coupled with a lotting of a ri^t toj 
fishery with a single rent resorvOT 
both, the case would not come within tbef 
purview of S. 193. In the sama way 
in this case it was open to the tenant to 
use the embankment for non-agjionltnral 
purposes with no reference to fishery 
e. g.. for industrial purposes^ ® 

consolidated rent for tho whole » 

would not come under S 193- When 
oome bo the agreement in this case it ap- 
pears to me perfectly true as the learn 
Additional District Judge says that bow 
sort of right in the soil may if oreaW 
by the grant. But what sort of right loj 
the soil ? If it refers to the 
user of the land and water 
pose of fishing, or if it refers to 

bility undertaken by of 

pair the embankment in the .. . 

fishing, it does not seam to me that ii n 

any way conflicts with principle to 

that the case is covaroi 

Sion “ rights over fisheries 

in S. 193. One of the conditions upo» 

which the considerable amount of 
was agreed to for the right of 
over this water was that the 8^ 
should be entitled to use the 
meat for the purposes of growing ^ 

oatohing them and also to use the emp 
meat for the purpose of keeping their 

llgatiou to repair the 
order that their fishing rights might 
hfl affected. There is no jugeMtionJB. 
ia> [19041 31 Cal. 937=S3 C, W. N. 804« 
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this documeut of the grantee having a 
right to use the embankment for pur- 
poses unconnected with fishing and un- 
connected with agriculture. 

I, therefore, think that the special 
rule of limitation does apply to this case 
and that this appeal must be allowed 
and that the suit must be dismissed with 
costs in this Court and in the Courts 
below. 

C. C. Ghose, J. — I agree. 

v.b./r.k. Appeal allowed. 
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Page and Malliok, JJ. 

Soorath Nath* Banerjee — Defendant — 
Appellant. 

V. 

Bhahasankar Goswami and others — 
Plaintiff and Defendants — Respondents. 

Appeal No. 2215 of 1926, Decided on 
15th August 1928, against appellate de- 
cree of Sub-Judge, Asansole, D/- 23rd 
August 1926. 

(a) Contract Act, S. ZO-^Mining lease for 
plot of 100 bighas— Plot actually less than 
100 bighas-*No connmon mistake held to 
exist. 

Wbera in a suit to recover rent due under 
a mining lease the mistake alleged by the 
defendant was that whereas under the patta 
the subjeot*m»tt6r of the lease was a plot of 
land measuring by reputation one hundred 
bighas while it turi^ed out that it was ao- 
tually less. 

Held : that the exact area of 100 bighas 
more or less was not essential for the colliery 
purpose for which the agreement was arrived 
at and that there was no common mistake 
with regard to an essential fact* CP 5^8 C 1} 

(b) Practice — New Plea — Entirely differ- 
ent and inconsistent defence in second ap- 
peal is not sustainable. 

Where the defence in the lower Court was 
fraudulent misrepresentation as to the area 
oonoerned and in second appeal S. 20, Con- 
tract Act, was pleaded for the first time, the 
defence was held to be unsustainable as the 
plea was Inconsistent. [P 518 0 2] 

N. Sarkar, Bankim Chandra Mukerji, 
and Kanai Dhon Dutt — for Appellant. 

S. C. Bose^ Jyotish Chandra Sarkart 
Panchanan Ghose St Batuk Nath Bhatta- 
charji — for Respondents. 

Page, J, This is a suit brought to 
recover royalties or rent due under a 
mining lease. The defence which was 
urged before us in this appeal was that 
the lease was void uuder S. 20. Con- 
tract Act, which reads as follows : 


" Where both the parties to an agreement 
are under a mistake as to a matter of fact 
essential to an agreement the agreement 
is void. 

The question that falls for determina- 
tion is whether having regard to the 
facts proved in this case, the defendant 
could sustain such a defence. It ap- 
pears from the evidence of the defendant 
himself that he had acquired possession 
of certain plots in this mauza with a 
view to being in a position to enable 
an assignee from him to carry on mining 
operations. There is no finding and it 
does not appear from the terms of the 
patta that it was intended by the parties 
to the patta that the colliery should ac- 
tually be situate on the land which was 
the subject-matter of the lease and 
under the terms of the lease, if the de- 
fendant at any time so selected, he could 
surrender the lease on giving six months’ 
notice and liquidating the dues that had 
accrued up to the date of surrender. The 
lease was effected in 1920 and uptill 
August 1923 and so far as we are aware, 
up to the present time the defendant has 
not surrendered the holding. That would 
have been an easy way in which he could 
have got out of any difficulty that he 
felt in having under the lease obtained 
possession of the lesser area than he 
could profitably use for colliery pur- 
poses. I have asked myself why did not 
be surrender this holding under the 
terms of the potta, if he felt that it had 
imposed upon him grievous obligations 
without commensurate compensation. 1 
think the answer may well be that as the 
defendant himself admitted in the course 
of his evidence that he was proposing 
to resell this land and to assign the 
benefit which he could obtain under the 
potta to some other person the reason 
why the defendant has retained posses- 
sion of the land under the potta was be- 
cause be was waiting to see whether the 
market might not turn in his favour and 
be was not prepared either to surrender 
the holding or after two years to pay rent 
because the coal industry had become in 
a less satisfactory condition. I oaauot 
help believing that if there had been a 
boom in the coal trade, there would 
have been no necessity for this suit to 
have been launched. Now, in order to 
bring the case within S. 20 it was in- 
cumbent upon the defendant to prove 
inter alia that there was a common mis- 
take of facts and that that common mis- 
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take was with respect to a fact essential 
to the agreement. The common mis- 
take which is alleged before us is that 
whereas under the potta the subject- 
matter of the lease was * a plot of land 
measuring by reputation one hundred 
bighas ” it turns out that it measures 
considerably less than 100 bighas. Ac- 
cording to one estimate it measures 20 
bighas and odd, according to the Settle- 
ment Khatian it measures 66 bighas and 
a gentleman employed in the coal trade 
called as a witness stated that on the 
20 bighas it was not feasible to erect a 
colliery. Now, what was this plot of 
land which was the subject-matter of the 
potta ? It is stated in the lease to be : 

a plot of land measuring by reputation one 
hundred bighas commonly known as the 
field of Kayattala in touzi No. 3532 of the 
Collectorate of Burdwau in the village of 
Mouia Kumardihi included in Pergannah 
Shorgath Police Station Ondal Sub* Registry 
Raneegange Ohowki Asansole in the Col- 
lectorate District of Burdwan and in the re- 
cent settlement it has been recorded -in out 
name from dag No. 1 to Reg. No. 9. *’ 

and later it is described as a plot : 

“ which has been presently measured from 
dag No. 1 to dag No. 9 in the recent settle- 
ment. 

Now what this land consisted of 
could have been ascertained by any 
body who elected to take the trouble to 
make the necessary inquiries from the 
office of the collectorate. But the com- 
plaint of the defendant is that he knew 
nothing about this, he never measured 
it and he made no enquiries for 3 years. 
Why not, if he really was placing reli- 
ance upon the exact measurement being 
100 bighas ? To that question no satis- 
factory answer has been given. In those 
oiroumstancesl approach the issue whe- 
bher there was a mutual mistake as to 
the fact essential to the agreement. I 
am not satisfied that the exact area of 
100 bighas more or less was essential 
for the colliery purposes for whmh the 
agreement was arrived at. But be that 
as it may, until the suit was argued m 
second appeal before this Court, there 
had never been any allegation or suges- 
tion on that the agreement was void 
upon the ground of the mutual mistake 
of the parties as to the extent of area 
leased Mutual mistake is not a ground 
set out in the memorandum of appeal, 
and not only has it never been the case 
presented on behalf of the defendant in 
the lower Courts, but it is inconsistent 


with the case upon which he sought to 
defeat the plaintiff’s claim for rent, for 
in the lower Courts the defendant ^ con- 
tended that he was the innocent victim 
of a fraudulent misrepresentation as to 
the area on the part of the plaintiff. 
Both the Courts have negatived the 
charge of misrepresentation, fraudulent 
or otherwise, but such an allegation is 
inconsistent with the contention that 
both the plaintiff and the defendant 
were executing the potta under a com- 
mon mistake of fact as to the extent of 
the area. In those circumstances, to my 
mind, the contention that the contract 
was void upon the ground of mutual 
mistake of fact essential to the agree- 
ment cannot be sustained and the d^ 
fence fails. It was further contended 
that in any case the plaintiff was only 
entitled to a proportionate sum for 
royalty or rent in respect of those 

premises inasmuch as minimum royalty 
was Rs. 2,000 and that was based upon 
the area being 100 bighas at the rate ot 

Rs. 20 a bigha. . 

For the reasons I have given I do noc 

believe that the exact area leased was 
of the essence of the contract and from 
a perusal of the terms of the potta, lo 

my opinion, a royalty of Rs. 2,000 
to be paid irrespective of whether tn® 
area in fact turned out to be 100 bighas 
or more or less than that area. In thoso 
circumstances, the -claim for propor 
tionate abatement also fails and, in my 
opinion, the defence which was pre- 
sented before us was misconceived and 
the appeal must be dismissed witb 

costs. 

MalHk, J . — I agree. 

p.r./r.K- Appeal dismissed.. 
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SUHRAWABDY AND GARLICK, JJ. 

Sisir Kumar Mallik and others De- 
fendants — Appellants. 

v. 

Naran Chandra Mallik and others 
Plaintiffs — Respondents. 

Appeal No. 1723 of 1926, Decided on 

15th August 1928, against appellate de- 

oree of Sub-Judge, Hooghly, D/- loth 
March 1926. 

(a) Deed— Construction— Sale or mortga^ 
—Where there is a conveyance and a promise 
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to reconvey, on receipt of purchase money, 
the transaction is a sale and not a mortgage. 

Vendor executed a deed of sale of immov- 
able property, simultaneously with an ekrar- 
nama, by whioh the purchaser agreed to take 
back the agreement and return the deed on 
payment of purchase money by the vendor at 
any time. The heirs of the seller, brought a 
suit to redeem the property, before the expiry 
of the limitation period of sixty years, on the 
ground that the transaction was a mortgage. 

Held : that the transaction was an absolute 
sale and not a mortgage : 12 All. 387 (P.C.), 

Rel. v>i. 22 All. 149 (P.C.), Dist. A. I. R. 1916 
P.C. 49, Ref. [P 550 0 2] 

(b) Deed — Construction. 

After lapse of considerable period, cogent 
evidence is required to hold that an instru- 
ment is not what it purports to be. [P 553 G 2] 

(c) Evidence Act, S. 92 — Evidence as to 
circumstances themselves is inadmissible. 

In construing a document evidence so far 
as it relates to prove how the language of the 
document is related to the existing facts and 
surrounding circumstances is only admissible 
and not the oiroumstances themselves as elu- 
cidating the document ; 22 All. 149 and A. I, 

R. 1917 P. O. 207, R«/. [P 553 01] 

Bijan Kumar Mukherjee^tor Appel- 
lants. 

Brojolal ChakravariVt Badha Benode 
Pal and Panohanan Ghose — for Eespon- 
dents. 

Garlick, J. — The facts of the case are 
these. The plaintiff’s grandfather Madu 
Sudan took Ks. 400 from his relatives 
Batneswar Mallik and Guru Dayal 
Mailik and executed in their favour a 
deed of sale of about 24 bighas of land. 
The deed was executed in the name of 
their benamdar Gopi Nath Sarkar. At 
the same time Gopi Nath executed in 
favour of Madu Sudan an ekrarnama in 
which the fact of sale was recited and it 
was agreed that if Madu Sudan repaid 
Bs. 400 at any time the property would 
be reoonveyed to him. In pursuance of 
this arrangement the purchaser had pos- 
session of the land for nearly sixty years. 
The document was executed in January 
1862. In 1918 the plaintiffs claimed the 
right to redeem the property by repaying 
Bs. 400. The original parties to the 
transaction were all dead. Six of the 
descendants of the original purchasers 
consented to reconvey their shares of the 
property to the plaintiffs. Six others 
refused to do so. Defendants 7 to 12 are 
those who did execute a deed of recon- 
veyance. Defendants 1 to 6 are those 
who refused to do so. The plaintiffs filed 
this redemption suit on 21th January 
1922 which was about a week before the 
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sixty years period of limitation expired. 
It was contested by defendants 1 to 6. 
Both the lower Courts have held that as 
the two documents were executed at the 
same time they must have constituted 
one transaction and that that transaction 
was a mortgage by conditional sale. They 
have therefore allowed the plaintiffs to 
redeem by a repayment of the original 
money that was borrowed. Defendants 
1 to 6 have appealed against that deci- 
sion. They assort that the transaction 
was an out and out sale and that the 
agreement in the ekrar for reconveyance 
was a purely personal agreement between 
Madhu Sudan and the purchasers and was 
not binding on the purchaser’s heirs. The 
kobala (Ex. A) taken by itself is a deed 
of out and out sale. 

The ekrarnama also recites that the 
transaction was an out and out sale 
transferring to the purchaser absolute 
rights over the property including all 
powers of alienation. But the learned 
Subordinate Judge says that unless there 
was an intention to treat the transac- 
tion as a mortgage by conditional sale 
there was no object in executing the 
ekrarnama (Ex. 3) at all. He also found 
circumstantial evidence to show that the 
transaction was intended to be a mort- 
gage. He pointed out that in 1901 the 
sons of Batneswar and Guru Dayal in a 
transaction between themselves described 
the property in suit as bandaki. He also 
pointed out that in a cess return filed by 
the defendants’ predecessors in 1905 this 
property was omitted. He mentioned 
again that the heirs of Batneswar and 
Guru Dayal once tried to establish their 
independent right to this property by a 
suit for possession against a third person 
but they withdrew the suit. He points 
out again that the heirs of the purchasers 
have not produced any of their collection 
papers to show that the property was 
treated by them as their own. He com- 
ments on the fact that six of the heirs of 
the purchaser have recognized the tran- 
saction to be a mortgage and have reoon- 
veyed their shares in the property. Two 
other points in the plaintiff’s favour were 
mentioned in the judgment of the Mun- 
siff. He pointed out that the stamp of 
the kobala was paid for by Madhu Sudan 
and he expressed the opinion that the price 
of Bs. 400 for 24 bighas of land must have 
been inadequate even 60 years ago. 
But the learned Subordinate Judge does 
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not attach any importano© to these last 
two points. He says that Madhusudan 
probably paid for the stamp of the 
kobala because he was in urgent need of 
the money and the stamp on the ekrar- 
nama was paid for by the purchaser. 
He says that it is impossible to say now 
whether Rs. 400 was an adequate price 
for 24 bighas of land 60 years ago or 

whether it wae not. 

In this Court the respondents’ advo- 
cate has supported the judgment by 
urging other reasons also why the trans- 
action must have been a mortgage and 
not an out and out sale. He argues that 
Madhusudan was in urgent need of 
money and Cook a temporary accommoda- 
tion from his relatives and gave the land 
as security for the loan. As the money 
was advanced by his relatives no period 
was fixed for repayment of the loan and 
there was no provision for interest nor 
was there any bargaining over the price. 
He argues that all the circumstances 
show that the intention of the parties 
was that the property should be given 
back if the mondy was repaid. 

The kobala taken by itself is a deed of 
out and out sale. It cannot be^ held to 
be a mortgage unless there is strong 
evidence that it was the intention of the 
parties that the transaction should bo 
only a mortgage. The property was in 
the possession of the purchasers for 
nearly 60 years and the presumption 
from long possession is that it was their 
property. What was both nominally 
and in effect a sale cannot be lightly set 
aside after the death of the contracting 
parties on an assertion that the land 
was given as a mere security for the 
small sum borrowed. One would think 
that if 24 bighas were given as security 
for Rs. 400, the mortgagor would have 
redeemed the mortgage long ago. The 
leairned advocate for the respondents 
quotes rulings in which it has been held 
that the Courts always lean strongly in 
favour of the persons who claim the 
right to redeem The reason for this 
is historical. In England in the Courts 
of common law mortgages were 
ginally recognized at all. 

Court of Chancery which 
mortgagee who had accepted land as 
security for a loan to give up the land 
when the money was repaid. The 
Courts are wont to leim in favonr of 
persons who claim the right to redeem 
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because the common law gave them n® 
such right and the Courts ^of Equity took 
upon themselves to protect them. But 
in this case there is no reason why tho 
Court should lean strongly in favour of 
the plaintiffs who have waited 60 years 
before asserting their claim. They hav» 
not paid any interest for the money. 

There seems to be no equity in their 
favour. If the transaction was a mort- 
ga^ge they could have redeemed the pro- 
perty any time within the last 60 years. 
The fact that they waited until a week 
before the expiry of 60 years before in- 
stituting a suit is a strong reason for 
suspecting that the transaction was not 
a mortgage. During the 60 years the 
heirs of the purchaser have been enjoy- 
ing the profits of the property, have 
been paying the rent, have received no 
interest and have had the full right of 
alienation. They could have sold the 
property to some one else at any time 
during these two generations. We can- 
not treat the transaction as a mortgage 
unless there are clear signs of the 
tence of the relationship of the creditor 
and debtor between the parties. I do 
not find any signs of the existence of the 
relationship of debtor and creditor 
except the apparent admission by cer- 
tain heirs of the purchaser which are 
mentioned by the lower appellate Court. 
An agreement which has not been assor- 
ted for 60 years must be strictly con- 
strued. In my opinion the agreement of 
the learned vakil for the appellants that 
the agreement in the ekrar for recon- 
veyance was a purely personal argument 
between the purchaser and Madhusudau 
should be accepted. The kobala purports 
to be an out and out sale and the ekrar- 
nama taken by itself is a document for 
which no consideration at all was given. 
It must, therefore, be strictly construed. 
It describes the transaction as a sale 
which is to bind the heirs of both thOj 
parties and then it goes on to say that if 
Madhusudan repays the money at any 
time a reconveyance will be made in his 
favour. It says nothing about 
tion by Madhusudan's heirs. If th« 
document is strictly construed the right 
to redeem is confined to Madhusudan 
himself. And he is dead In my opi- 
nion there is no reason whatever to ais- 
turb a transaction which ostensibly w^ 
an out and out sale and which 
all the effects of a sale for nearly 6U 


1929 


SisiR Kumar v. Naran Chandra (Suhrawardy, J.) Calcutta 551 


years. For fehese reasons I would allow 
the appeal and set aside the decree of 
the lower appellate Court with costs. 

Suhrawardy. J.— I fully agree with 
the view expressed by my learned bro- 
ther. I would only add a few words in 
order to explain the true nature of the 
transaction as evidenced by the two 
documents executed on 14tb Magh 1268 
B. S. (February 1862). The first is des- 
cribed as a deed of sale. It recites that 
on account of the expenses for the Sradh 
of the mother of the executant the 
vendor is in need of funds and, therefore, 
on receipt of Rs. 400 as purchase money 
he sells out the lands in suit. Then 
follows the usual term in a deed of sale 
that ; 

** the pacoha3dr, his heirs, etc., will be en- 
titled to sell or make a gift of the lands with- 
out any objeotion by the executant or his 
heirs, etc. The purchaser and his heirs and’ 
successors shall enjoy and possess all the 
lands with all their appertenant rights by 
either oultl^ating the same or settling tenants 
on the lands.** 

It concludes by saying that on receipt 
of the consideration of Rs. 400 the 
kobala is executed iu favour of the pur- 
chaser. The second document is headed 
ekrernama or a deed of agreement. It is 
executed by the purchaser in favour of 
the vendor. It recites that on account 
of funds for the Sradh, the vendor has 
sold to the purchaser the lauds and re- 
linquished all right, title and interest in 
the said property. 

" I have become entitled to sell the said 
properties and can enjoy with my sons and 
grandsons and possess the said properties 
either by cultivating the same in khas or by 
settling tenants on them. In that you or 
your heirs can never lay claim to it and if 
you do so that will be void and shall be 
refused.” 

This clause is followed by the follow- 
ing clause : 

In future if you pay the consideration 
money at any time I shall on acceptance of 
the same return to you the kobala and take 

»Bfoonient. Nobody will object to 

Reading the two documents it is clear 
that the intention of the parties was to 
effect an absolute sale, the vendee pro- 
mising to return the property on receipt 
of the purchase money and nothing more, 
i. 0 ., a sale with option of repurchase. 
It is conceded by the learned advocate 
for the respondents that in every case 
where there is a conveyance and a pro- 
mise to reconvey, it cannot be presumed 
that the transaction is not a sale but is 


a mortgage. But the learned advocate 
has^ pointed out certain circumstances 
which he says show that the transaction 
was really a mortgage and not a sale. 

(1) That the vendor and the purchaser 
were near relations and that the vendor 
was in need of money at the time. I do 
not see how this fact goes to support the 
view that the transaction was a mort- 
gage^ and not a sale, as it is as much 
consistent with the transaction being a 
sale. The parties were related, one of 
them was in need of money and the 
other probably in order to avoid the 
property going out of the family or to 
oblige his relative offered to purchase it. 

(2) In the ekrarnama there is a condition 
that on return of the purchase money 
the purchaser will return the kobala and 
take back the agreement. There is no 
condition that the purchaser should 
execute a reconveyance which must be 
necessary if the transaction was a 
sale. The absence of this condition 
does not necessarily signify that the 
transaction was anything but a sale. 
The parties might not have been so well 
versed in law as to invest the transaction 
with all legal character. It might also 
be that it was their idea that the return 
of the kobala executed by the vendor to 
him and the return of the agree- 
ment by the vendor to the vendee would 
constitute a good transfer. (3) It does 
not appear that there was any bargain 
for the price. A deed of sale does not 
ordinarily show that there was any bar- 
gain for the price. We do not know 
what happened at that time and there is 
no finding by any of the Courts below on 
this point. 

Reference has been made to several 
oases which have dealt with the question 
as to whether a certain transaction was 
really a mortgage or a sale. It is not 
necessary to go into the cases decided by 
the Indian Courts for we have so many 
pronouncements of the Judicial Com- 
mittee on this question that there can 
hardly be any difficulty in finding the 
real nature of a transaction like that in 
the present case. The earliest case which 
was referred to in this connexion is the 
case of Bhagwan Sahai v. Bhagwan Din 
(1). It seems to me that this case has 
the greatest resemblance with the case 
before us. The only difference between 

(1) [1890] 12 All. 887=17“ I. A. 98=6 Sar. 
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that case and this is that ia Bhagwan 
Sakai's case there was astipulation that 
if the money was paid within a period of 
10 years from the date 'of the deed the 
purchaser would accept it and cancel 
this valid sale;” and also that in the 
agreement it was mentioned that as a 
matter of favour, grace and indulgence the 
purchaser should execute a deed on tak- 
ing back the purchase money after 10 
years. It is argued on behalf of the res- 
pondents that the absence of these two 
points in the present transaction distin- 
guishes it from the case of Bhagwan 
Sakai (l). To my mind the distinction 
is very immaterial. Their Lordships re- 
lying upon certain features of that case 
which are also present in this case held 
that it was an out and out sale and not 
a mortgage. (1) there was no stipulation 
that the vendor should have the right 
to repurchase. (2) The right to repurchase 
was given on payment of the full amount 
of the purchase money and not what 
should be due at the date of the purchase. 
Their Lordships followed the English 
case of Alderson v. White (2) and quoted 
with approval the dictum of Lord Chan- 
cellor Oranworth laying down the rule 
which should be followed in construing 
cases of this nature: 

"The rule of law oa this aubjeot is one dio* 
tated by oommon sense that prims facie an 
absolute oonveyanoe oontaining nothing^ to 
show that the relation of debtor and creditor 
is to exist between the parties does not cease to 
be an absolute oonveyanoe and become a 
mortgage merely because the vendor stipulates 
that he shall have a right to repurchase.’* 

The next case is the case of Bal Kishen 
Das V. Legge (3). In that case there was 
a deed of sale accompanied by an agree- 
ment by which the purchaser promised 
to resell the property to the vendor on 
his paying him a certain amount by a 
certain date. In the oiroumstauoes of 
that case their Lerdships held that 
there was sufficient indication that the 
transaction was really a morbagage and 
not a sale. The points upon which the 
case of Bhagwan Sahai was distinguished 
in Bal Kishen s case (3) are pointed out 
by the Judicial Committee in the case of 
Jhenda Singh v. WhaidMd-din (4). In 
that case too there was a deed of sale of 
immovable property and an agreement to 



(4) A.'i; R. 1916 P. 0. 49=38 All. 570=43 I. 
A. 984 (F.O.). 


resell. Their Lordships held that there 
was nothing in the fact that these docu- 
ments were simultaneously executed or 
one after another to indicate that the 
transaction was not a sale but a mortgage. 
Bal Kishen's case was distinguished on 
the ground that there the amount to be 
repaid was not the same amount for 
which the property was sold bub an 
amount made up of the purchase money 
aud some subsequent advances, and the 
fact that the debt' was consolidated 
showed that it was not a case of out and 
out sale; and it was further remarked in 
Jhenda Singh's case (4) that the case of 
Bhagwan Sahai resembled the case be- 
fore their Lordships more than any other 
case. 

One of the facts on which the 
Judicial Committee were led to hold that 
the transaction was a mortgage in Bal 
Kishen s case (3) was that there was a 
stipulation that if the money for the re- 
purchase was nob accepted by the vendw 
the vendor would be entitled to deposit 
the money in Court. In Jhenda Singh s 
case (4) their Lordships held that the 
mere fact that in the event of the pur- 
chaser refusing to accept the money for 
repurchase it may be deposited in Court 
did nob necessarily indicate that the 
transaction was a mortgago. Next we 
have the case of Narasingerji 
gerji v. Panugenti Parthasaradhi W- 
In that case it was found that the priM 
for which the property was purchased 
was absurdly low, less even than what 
tho property would have realized upon 
a public sale and the vendor reserved to 
himself the sole right to the minerals 
and the mineral right including marble 
in the village and the right to repur- 
chase the said village as per agreement 
executed on the same date as the deed of 
sale.' lu oousideratiou of these facts 
and other clauses in the dooumenb the 
Judicial Committee came to the conolu- 
siou that the trausaotion was mertgaga 
and nob a sale. The most important 
term in that transaction which greatly 
influenced their Lordships was that the 
mineral right was reserved by the vendor- 
A case of absolute sale would be iucon- 
sisteut with the reservation of any right 
above or below the surface. ^ That oa^ 
accordingly has no appUoition, to the 
facts of this case. 

(5) A. I. R. 1924 P. 0. 926=47 Mad. 722=51 
I. A. 305 (P.C.). 
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The learned Subordinate Judge referred 
to several oiroumsfcanoes and pieces of 
evidence in support of the view that the 
transaction was a mortgage. The cir- 
cumstances which he points out are that 
in a certain document the sons of the 
original purchasers described this pro- 
perty as a mortgaged property; and that 
in certain road cess-returns this property 
was not mentioned as belonging to the 
family of the purchaser. It has been 
repeatedly held by the Judicial Com- 
mittee that evidence so far as it relates 
to prove how the language of the docu- 
ment is related to the existing facts and 
surrounding circumstances is only ad- 
missible. This rule was forcibly stated 
in BolI Kishen v. Legge (3) and also in 
Maunghyin v. Ma Shwe La (6), But it 
is argued on the authority of the decision 
of their tjordships in Baijnath Singh v. 
Hajee Vally Mahomed Hajee Abba (7) 
that S. 92« Bvidenoe Act does not fetter 
the Court’s pnwer to arrive at the true 
meaning and effect of a transaction in 
the light of all the surrounding circum- 
stances. On an examination of that case 
it will appear that their Lordships did 
not go back on what they stated in Bal 
Kishen’s case and in the Burma case 
above referred to. They have stuck to 
the rule that S. 92 does not preclude any 
evidence relating to the surrounding oic- 
oumstanoes. In the case before their 
Lordships the transaction extended over 
a long period and in construing the docu- 
ment which was executed in 19L2 their 
(Lordships took into account certain other 
documents executed in 1913 as part of 
•the original transaction. The case be- 
*fore us is very similar to the one that 
oame up for consideration before the 
-Bombay High Court Vaman Trimbak v. 
•Ohangi (8). Uoder similar oircum- 
■stances the learned Judges held that it 
was a deed of pure sale. 

There is one other circumstance in this 
-case which ought to debar the plaintiff 
drom contending that the transaction was 
not a sale but a mortgage. The suit was 
brought just a few days before the com- 
pletion of 60 years from the date of the 
transaction. It is impossible at this 
distant date to give evidence of facts and 
eurrouuding circumstances at the time 

(6j A. I. R. 1917 P. C. 207=15 Oal. 820=.44 
I. A. 286 (P.O.). 

(7) A. I. R. 1025 P, C. 75=8 Rang. 106 (P.C.). 
• (S) A. I. R. 1923 Bom. 97=19 Bom. 662. 


of the transaction. In Bhagwan Sakai's 
case their Lordships remarked: 

It doos soem contrary to all principles of 
equity and good conscience that when it was 
stipulated that the money should be repaid 
within the period of 10 years from 1835 the 
representatives of the vendors could lie by 
until the year 1881 and then claim that they 
had a right which was not barred by limita- 
tion to redeem that which they call a mort- 
gage at any time within the period of 60 
years.’* 

In Jhenda Singh's case the suit was 
brought 44 years after the period within 
which repurchase could have been effec- 
ted. Their Lordships quoted the remark 
of Lord Cranworth in Alderson v. White 
( 2 ). 

“I think the Court after a lapse of SO years 
ought to require cogent evidence to induce it 
to hold that an instrument is not what it pur- 
ports to be.’* 

It is needless to say that in the present 
case no evidence cogent or otherwise of 
the transaction at the time when it took 
place was given. On all these considera- 
tions I agree that the transaction should 
be held as an out and out sale and not a 
mortgage as contended for by the plain- 
tiffs. In this view it is not necessary 
to consider whether the right of repur- 
case was a personal right given to the 
vendor or it was a right which could bo 
claimed by his successors. Nor is it ne- 
cessary to consider if the absence of men- 
tion of any time within which the right 
to repurchase should be exorcised offends 
against the rule against perpetuity as 
the present suit is not a suit for speoido 
performance of a contract. I agree that 
this appeal should be allowed, the decree 
of the Courts below set aside and the 
plaintiff's suit dismissed with costs iu 
all the Courts. 

P.R /r.k. Appeal allotoed. 
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Rankin, C. J. and B. B. Ghose, J. 

Solaiman Moosaji Asmal and others^' 
Defendants — Appellants. 

V. 

Jaiindra Nath Mondal and others^" 
Plaintiffs — Respondents. 

Appeal No. 8 of 1927, Decided on 13th 
May 1929, from original decree of Sub- 
Judge, 3rd Court, 21 Parganas (Alipur), 
D/- 26th August 1926. 

(*) Landlord and Tenant— Tenant renew- 
ing lease after purchasing share of joint pro- 
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perty is tenant — On expiry unless definitely 
asking to change status he becomes tenant 
holding over—Transfer of Property Act, 

S, 116. 

If a tenant who has been granted a lease of 
a portion of land held jointly by the owners of 
that portion and the remaining portion is 
subsequently purchased by him from the 
owners of the remaining portion, takes a kabu* 
Hat after ho becomes a co-owner, he is defi- 
nitely attorned to the lessors in respect of 
their share and notwithstanding that he is a 
co-owner his possession of the land is that of 
a tenant under the provisions of the lease and 
on expiry of the lease unless he informs the 
lessor to change his possession is that of a 
tenant holding over within the principles of 
S. 116 liable to be converted into tenant by 
mere assent of the lessors and not that of the 
co-owner in possession of the whole property. 

[P 555 C 2; P 556 C 1] 

(b) Cosharei— Partition— Mode of divi- 
sion-improvement# by cosharer Improv- 
ing cosharer should be allowed to reap 
advantage of his improvements — But he is 
not by right entitled to it. 

Where a co-owner has expended money on 
the joint property and time comes for parti- 
tion it is reasonable and right to endeavour 
to give him such an allotment as may enable 
him to reap the advantage of what he has ex- 
pended upon improvements but it is not the 
ptima facie right of .such a co-owner who 
has improved the whole or greater portion of 
the joint land to have in one way or another 
recouped to him by his oo-owners the value of 
improvements which the other oo-owners*get 
in the shares alloted to them; the improver in 
the latter case is a mere volunteer and cannot 
without consent of his co-owners lay founda- 
tion for charging them with the improve- 

ments. J" , . . 

(c) Civil P.C., 0.5, R. 20--Substituled 

service— Unbusinesslike and rediculous use 
is prohibited. 

Substituted service is not to be used in any 
way which is unbusinesslike and 

Hira Lai Chakravarti, Surendra 
Nath Bose II, Shyama Das BkattaGharjee 
and Bern Chandra Senator Appellants. 

Surat Chunder Bose, Sarat Ghunder 
Jana and Bamendra Uohan Majumdar 
— for Respondents. 

Rankin, C. J.-Thia is 3 ° appeal 
from a judgment and decree of the Sub- 
ordinate Judge, Third Court ot the 24 
Parganas in a partition suit brought on 
20tb January 1920. It appears that the 
whole ot the land with which we are 
concerned is about three bighas m area 
and in 1893, a gentleman of the name 
Mel’osoh took a lease for nine years o 

•what was 

the three bighas and it was further said 

that the bigha which was not included 

was the share of Shyam Ijal and Kishori 


Lai Mandal. Melosoh was minded to- 
put up a rice-mill and he covenanted to 
erect a brick-built machine-room and 
rice and paddy godowns at his own ex- 
pense upon this land. He further cov- 
enanted that he should have the righti 
on the expiry of the term, to remove the 
buildings at his own costs and that he 
should not be competent to claim any 
damages in respect of the removal from 
the lessors. There is a clause which 

seems to operate nothing : 

“If it be necessary to sell the same, I^analJ 
sell the same to you at the market prioe.“ 

The lessors under that lease were, 
speaking substantially! the plaintiffs in 
the present suit, and, when that lease 
came to an end in September 1902, the 
present defendant 1 whom I shall call 
Musaji executed a kabuliat on the same 
lines. The covenant ran as follows : 

“In addition to the machine-room etc., 
standing on the said land which was pur- 
chased by me, I shall erect machine-rooms 

etc., according to requirements 

the expiry of the term within one montn 
thereof, I shall remove the buildings fjo** 
longing to me at my own cost. I shall not oe 
competent to claim any damages in respect oi 
the same from you ; and if it be necessary tc- 
sell the same. I shall sell the same to you at 
the market price.’* - 

Now, that term lasted till 1912. la 
the meantime in 1904, Musaji, defendant- 
1, purchased*a one third share of the en- 
tire property from two of the co-ownwe 
who had not been lessors to him. After 
that in December 1909, he entered into a 
fresh kabuliat with the plaintiffs exclud- 
ing certain property : vi.hori- 

•”the share of yonr cosharer Baba Kishori 

Lai Mandal specified in sohednle below. 

He covenanted again that, on erwting: 
houses as required by him he would en- 
joy the property. He covenanted that h& 
would remove the houses within on^' 
month of the expiry of the term at his- 
own cost and would not be competent to 
claim damages in respect of the same 
from the plaintiffs. This last lease ex- 
pired in October 1919 and the snit for 
partibion was brought in January 1920# 
la the written statement of defendant 
1, he set up as a defence, first of all, that 
there were some nine cottas of land 
which had not been comprised in any of 
his leases and that, as regards those nin® 
cottas, he had become entitled to 
by adverse possession apart 
from the one-third share which he hacJ 
bought as I have said. Th«a he we^ on 
to say that ho raised valuable atructurea 
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rind a rice-mill on a parfe of the land and 
that as far a possible, that portion of the 
land should be allotted to him. So far 
not much difficulty arises. In para. 9, 
he said that : 

‘‘the land in suit was low and jungly and 
this defendant reclaimed it, raised its level, 
covered the major portion ot the land with 
bricks and cement plaster lor the purpose of 
making a grain-yard ; the defendant values 
the said improvements at about Rs. 20,000 and 
submits that he is entitled to got the value of 
the same from the other cosharers according 
to their shares on. partition.” 

It will be seen, therefore, that the im- 
provements which he claims are in no way 
claimed as having been made at any 
particular time rather than another. It 
might have been as well that particulars 
of this allegation had been given ; but 
the allegation is that he reclaimed the 
whole land, raised its level and covered 
the major portion with bricks and cement 
plaster. There is no particular allega- 
tion about the nine cottas. There is no 
particular allegation that he did this be- 
fore or after 1904 or that he did this at 
one point of the land rather than another. 
In that position, the snit came on for 
trial and, when the plaintiffs’ witness 
was in the witness-box, the defendant’s 
pleader wanted to cross-examine him 
about the details of these improvements; 
but the learned Judge thinking this to be 
irrelevent had the matter argued and 
came to the conclusion that, in this suit 
the question of improvement did not 
arise. He gave to defendant 1 in the 
directions contained in his preliminary 
decree for partition a right to have as far 
as possible the land upon which these 
valuable structures had been erected and 
no complaint as regards the structures 
erected in the way of a rice-mill is now 
pressed before ua. The learned Judge 
was of opinion that in this case no other 
question could be entertained as regards 
the improvements ; and it is on that 
point that this appeal is directed. 

Mr. Hira Lai Chuckerburty for the ap- 
pellant says that without hearing evi- 
dence to find ont what these improve- 
ments are, when they are mode, what 
their value is and so fourth, it is not 
posssible to make a partition and to be 
sure that defendant 1 is not entitled to 
more than the right which has been 
granted to him, namely, to get as much 
as possible the land which has got the 
structures and the rice-mill npon it. 
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Upon that question the first thing that 
has to be carefully looked into is the 
question of the position of defendant 1 
as a lessee. The lease which I have re- 
ferred to of 1st December 1909 expired, 
in October 1919 and the first thing to 
see is whether that lease is still subsist- 
ing or not. Defendant 1 in his written 
statement objected that the plaintiffs 
were not in possession and, when one 
comes to the evidence given by the parties 
what one finds is that, in October 1919, i 
there is no suggestion that defendant 1 
wrote to the plaintiffs or to anybody else 
so as to change his status or position 
giving notice to them that he would be 
no longer their-tenant or anything of that 
kind. The evidence on the part of the 
landlords was that they regarded defen- 
dant 1 as a tenant and not as a trespasser 
and that defendant 1 was really in the 
position of a tenant holding over upon 
the terms of the kabuliat of 1909. In 
my judgment, that was his position. 
The principle at all events of S. 116, 
T. P. Act a principle which in no way 
depends npon that enactment, is clear 
enough. If a tenant bolds over, it only 
requires the consent of the landlord to 
keep him as a tenant upon terms which 
can be discovered from the proper source. 
In my opinion, the learned Judge was! 
entirely right when he dealt with this 
suit on the footing that at the time it 
was brought defendant 1 was a tenant of' 
the plaintiffs holding over with the con-' 
sent of the lessors. 

That being the position, there can 
be no doubt that the plaintiffs 
bad possession of the land to found 
a suit for partition and I see no ob- 
jection at all to this suit upon that score. 
In these circumstances, the learned 
Judge’s reasoning is this. We are here 
partitioning land which is in the occupa- 
tion, so far as the plaintiffs’ share is 
concerned, of defendant 1 as a tenant. 
The terms of the tenancy deal expressly 
with the question of improvement. At 
the end of the term, the various cove- 
nants or bargains that have been made 
with defendant 1 will take effect. He 
was to be entitled to put up any struc- 
tures ho liked on a part of his tenancy. 
Equally he was not to be entitled to 
make the landlords, the plaintiffs, pay 
for them. He was to have the right to 
take them away, if he wanted. Other- 
wise, as between the lessee and the les- 
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sors, when the terms came to an end, he 
was to have no further advantage for his 
expenses on the improvements. In these 
circumstances, the learned Judge says 
that it is not reasonable or possible in 
■this partition suit to -do more than to 
give to defendant 1 a one-third share 
directing that, as far as possible, his 
one-third share should be the land upon 
which these structures of his have been 
•erected. Mr. Hira Lai Chakraburty con- 
tends before us that that is not enough, 
because his client after 1904 was a co- 
owner. He says that his client, defen- 
dant 1 is to be treated as if he were a 
co-owner in possession of the whole aa 
such and he says further that it is a 
■general principle of equity that when a 
man, as co-owner, has made improve- 
ments over the whole, prima facie he is 
•entitled not merely to get an allotment 
•of his share which will carry with it, so 
lar as possible, the benefits of the im- 
provements but he is entitled prima facie 
•either to make the other co-owner pay for 
the improvements he has made upon the 
rest of the property or else the other co- 
owners must get a smaller share in order 
that the person who has made the im- 
provements may reap the value of his 
•expenses. 

In my opinion, this appeal fails 
upon two main grounds in that respect 
-as to which Mr. Chukerbutty in a 
very able and careful argument has not 
convinced me at all. First of all, it 
seems to me that, as between defendant 
.land the plaintiffs, defendant 1 who 
took his kabuliat after he became 
a co-owner, namely, in 1909, is not 
in the position of a co-owner in oconpa- 
tion of the whole as such. He is a per- 
son who has definitely attorned to them 
in respect of the plaintiffs' share. He 
has made a bargain with them, not- 
withstanding that he is a co-owner a 
bargain that he will get possession of 
the plaintiffs’ share as a tenant with the 
right to build what ho likes on the term 
that he is not to charge the plaintiffs 
with the costs that be may have ex- 
pended. It appears to me, therefore, 
that the general principle applicable to 
•a co-owner who is in possession of the 
whole as such is not to be applied to 
this case without qualification. Prima 
’facie, this matter of improvement is a 
matter upon which the plaintiffs and de- 
fendant 1 have long ago made their bar- 


gain with their eyes open and that is an 
important circumstance when we come to 
consider the equity in this case. In the 
second place, Mr. Chuckerbutry*s case 
here would require us to put the law too 
high. I am prepared to assent to the 
proposition that where a person has ex- 
pended money upon a joint property and 
a time comes to partition it, it is rea- 
sonable and right to endeavour to give 
him such an allotment as may enable 
him to reap the advantage of what hej 
has expended upon improvements. But 
when we are asked to go beyond that 
and to say that it is the prima facie 
right of such a oo*owner expending 
money to improve the whole or a grea- 
ter portion of the joint land to have 
in one way or another recouped to 
him by his co-owners the value of 
the improvements which they got in 
the shares which are allotted to 
them, then I say that that is not the 
law. In some oases it may be possible 
to go so far. In the case before North, 
J, for example, namely In re : Jonest 
Farrington v. Forrester (1) money had 
been borrowed at the instance of both 
the joint tenants, it had been se- 
cured on the share of one, it had been 
borrowed for the purpose of making im- 
provements and the property at the time 
of the suit had to be sold and the price 
was going to be enhanced by reason of 
the improvements which had been made. 
In such a case as that, it may be right 
enough to give to the person who has 
made the improvement not only his one- 
third of the purchase money but such afur- 
the sum as represents improvement which 
he has made. But ia a case which is notj 
such, in a case where the improvements 
have been made by a oo-owner at his own 
will I do not say improperly, in any way, 
but at his own will it is a very different 
matter ; prima facie it is not a thing 
which the Court will do to endeavour to 
make sure that the owner who has im- 
proved the property will get every penny! 
to himself of the advantage which hisj 
money has created. See, in this con- 
nexion, Freeman on Co-tenancy and 
Partition, Edn. 2, p. 680 : 

“If one joint tenant or tenant-in*oommon co- 
vers the whole of the estate with vaiaabla im- 
provements so that it is impossible for his 
tenant to obtain his share of the estate 
out inoladi ng a part of the improvements 

(1) C1833J 2 Ch. 461=62 I*. J. Oh. 996=69 L* 
T, 45. 
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made, the tenant making the improvements 
would not be entitled to oompenaatlon there* 
for, notwithstanding they may have added 
greatly to the value of the land ; because it 
would be the improver's own folly to extend 
his own improvements over the whole estate 
and because it would be unjust to permit a 
co-tenant at his pleasure to charge another 
co-tenant with improvements he may not 
have desired. In such a case, the improver 
stands as a mere volunteer and cannot, with- 
out the consent of his co-tenant, lay the 
foundation for charging him with improve- 
ments.” 

Prima faoie, it seems to me that such 
an owner will be given an allotment, so 
far as is possible, that may enable him 
to keep the advantage of his improve- 
ments. But it requires a special case 
and a very strong case for the Court to 
go any further than that . 

I notice that, in two cases of this 
Court which were cited to us in which 
Asutosh, J. Mookerjee, delivered judg- 
ment, namely, the cases of Upendra 
Nath V. Umesh Chandra (2) and 
Jagannath Marwari v. Chandni Bibi 
(3) there is no reason for saying though 
the language is undoubtedly wide 
in certain of the expressions, that 
Mookerjee, J, intended to lay down 
a proposition beyand what 1 have en- 
deavoured to state. He was most care- 
ful in one of those cases to say that the 
question whether one could go further 
and invoke the aid of equity so as to 
enable a cosbarer to get the whole ad- 
vantage of his own improvements was a 
question which did not arise. For these 
reasons, I think that, although the 
learned Subordinate Judge perhaps took 
a certain risk in striking so soon as he 
did and in refusing to go into evidence 
about these improvements, he arrived at 
a right conclusion. It does not seem to 
me that it is necessary or advisable that 
we should require the defendant-appel- 
lant to give particulars of the dates and 
the characters of the various improve- 
ments he claims to have made upon the 
property or to direct any enquiry the- 
reon because it is sufficiently clear that 
it is not in this case possible upon any 
principle of equity for the Court to do 
more for him than the decree of the 
learned Subordinate Judge has done. 

Certain other points have been taken 
by the learned advocate for the appel^ 
lant which are only minor points and 

(2) [1911] 15 O. W. N. 376=6 I. O. 846=13 
O, L. J. 25. 

(3) A. I. R. 1921 Oal. 647. 


need not be dealt with at any length. 
One is that there was a defendant Kha- 
tizi Bibi a married lady who lived at 
an address in Natal in South Africa- 
which appears to have been known to 
the parties. She was served quite pro- 
perly by a registered letter. I observe 
that this registered letter was appa- 
rently a registered post-card. It does 
seem to me rather inudvisable to send 
such a notice in the form of a post-card. 
But she was served in a way that com- 
plied with the rules under O. 5, Civil P.. 
C. Then, it is said that there was no 
acknowledgment of the return and ano- 
ther notice was sent again- That was- 
quite proper and was a fresh service 
under the rules. Thereupon the plain- 
tiffs getting somewhat excited about the- 
position appear to have gone to the 
learned Snbordinate Judge and got an 
order under the guise of an order for 
substituted service an order according 
to which a copy of the notice was put 
up in the Court House of the twenty- 
Perganas by way of giving information- 
to the lady who by all consent was then 
living with her husband somewhere in 
Natal in South Africa. That is an ab- 
surdity. It is certainly not a reasonable 
way of serving notice. Substituted ser- 
vice is not to be used in any way which 
is unbusiness like and ridiculous. But 
in this case, there is ample evidence 
that under O. 5, R. 25, Civil P. C., this 
lady was properly served by a proper 
notice being sent to hor and posted to 
her in the ordinary manner. In these 
ciroamstances, it was not necessary to 
have reoonrse to the somewhat peculiar 
prooednre that had been adopted in this- 
oase under the guise of substituted ser- 
vice. 

The last point which remains for con- 
sideration is with reference to a plot of 
9 cottas which does not appear in any of 
the leases granted to defendant 1 or his- 
predeossor Melosh. As regards that, de- 
fendant 1 makes a claim to have ac- 
quired a complete title thereto by ad- 
verse possession. That is not an easy 
thing to make out as against a co-owner 
at any time. But on the evidence of the 
defendant-appellant’s own witnesses in 
this case, it seems to me that that claim 
is wholly unsubstantial. This plot of 
9 cottas is a piece of land on which there< 
seems at first to have been a cattle-shed 
and it was not originally leased to Mr. 


55S Calcutta Eradat Sarakar v. Abu Ahamed (B. B. Ghose, J.) 


1929 


Melosoh for the purposes of his mill. As 
"time went oUi the owner of the mill 
seems to have taken to use it- He seems 
to have used it as a place where some 
of his coolies might sleep at night. I 
need not say that one co-owner by mak- 
ing use of the property in that way does 
not acquire adverse possession as against 
the other co*owners. The case of adverse 
possession on the oral evidence can safely 
he rejected. 

In the circumstances mentioned, it 
appears to me that this appeal fails and 
must be dismissed with costs to the 
plaint iffs-respondents. This hearing-fee 
is assessed at fifteen gold mohurs. The 
advocate for the minor defendant res- 
pondents says that he has been siding 

with the appellant, 

B. B. Ghoae, J-— I am entirely of the 


same opinion. 

v.b./r.k. 


Appeal dismissed^ 
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3. B. Ghose and Panton, JJ. 

Eradat Sarakar — Appellant. 

V. 

Abu Ahamed and others Respondents. 

Appeal No. 28 of 1926. Decided on 7th 
March 1929, against original decree of 
Sub-Judge, Birbhum. D/- 23rd December 

1925. „ ^ 

Cotharer— Fraud— CoiWcr* colluding to 

deprive other cosharera of property by pur- 
chase at Court sale for arrears of rent can- 
not retain property as against other co- 
aharers and aggrieved cosharers are entitled 
to mesne profits, while out of possession. 

A property was put up for sale for arrears of 
teat: One of the oosharars charged to deposit 

the amount in Oourt and avoid sale oolluded 

with the third person who was a*®® * 
sharer and with a view to deprive the other 

ooshaters of the property caused the 
to be sold. The property was purchased by 
the (third person) ooshatsr promising f^t 
annas share to the oosharet o^barged to depMit 
the amount. Aggrieved oosharots brought a 
suit for setting aside the sale. 

Held : that the purohasing oosharet J® 
be regarded to be in possession of the propersy 
for the beneat of the aggrieved eo*^ar®ta 
according to their several infeeresU at tne 

Lie. The putoh«ta| 

the colluding ooshaters ware in the posmon 
of trustee o®!. behalf of the ooshaters and as 
« sac the aegrieved ooshaters deposited in 

court oV tC%^trte““w“i:S 

?o^rst\®h:^eo‘u7he^ 


S. C. Basak, Gopendta Krishna, 
Banerji and Nasim AH 'for Appellant. 

Kanjilah Babindra Nath Chowdhury, 
aud Surji Kumar Aich for Respondents. 

B. B. Ghose, J.— This is aa appeal 
on behalf of defendant 1 which arises out 
of a suit brought by a large number of 
plaintiffs for setting aside a revenue sale 
of towzi No. 1080 of the Birbhum Ool- 
lactorate. This estate belonged to a large 
number of oosharars including several 
defendants in this case. It is not neces- 
sary to give the shares of the parties. 
The important fact is that defendant 3 
had a small share as proprietor and an- 
other share as purchaser of an interest 
which consisted of a mokarari mourashi 
ease in favour o£ defendants 20 to 26. 
There was a small arrear for the share of 
some of the plaintiffe.* There was no 
separate account, but by an arrangement 
among the several cosharers of the pro- 
perty, they used to pay revenue accord- 
ing to their shares in the 
The revenue of the March Kisb of 19^^ 
being in arrears, the whole 03*^^^® 
advertised for sale. Defendant 20 ap- 
plied for payment of the arrears to the 
oollectorate and the Oollootor granted 
permission to pay the arrears on 20th 
June 1922. But although the 
was a small one. it was not and the 

property was put up to sale on 26th June 
1922 and purchased by defendant 1 lot 
Rs. 1.600. It is found by the Court 

below that the property 
and would be worth about Bs. 

The plaintiffs alleged that they sent one 
of their oosharers whose name is Md 
Ahmed with suffioient 

deposit before the 
to^^sale. But this Md. Ahmed 
wifh Abu Taher, defendant 3, and did 
not pay the amount with the object that 
fcWnroperty would be sold at the revenue 
gale ”nd purchased by Abu Taher who 
would give four annas of the property to 
Md. Ahmed after the sale. Shortly 
stated, that is the story of the plaintiffs 
and they asked for setting aside the sale 
on the ground of fraud of Abu Taher who 
is alleged to have purchased the property 
in the beuami of defendant 1. The 
fondants denied every statement made by 
the plaintiffs. The pleadings of the 
parties are very lengthy and the issue 
framed in the Court below were numer- 
ous. The real questions which ^® 
to consider in this case are covered oy 
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issues 9, 10 and 11. The questions were 
^rst, whether deCeudaut 1 was a beuam- 
dar fordeieadant 3 and secondly whether 
the plaintiffs sent Md. Ahmed with 
money to make the deposit as alleged by 
them and, if so, whether Md. Ahmed 
and defendant 3 in collusion did not pay 
the arrears and caused the property to bo 
sold with a view to depriving the co- 
sharers of the property. Various other 
questions were raised before the Sub- 
ordinate Judge and those questions wore 
found mainly against the plaintiffs’ con- 
tention. The Subordinate Judge, how- 
ever, decided the three important ques- 
tions in favour of the plaintiffs. His 
judgment is a very well considered one 
and we do not think we need elaborate 
the facts dealt with very carefully by the 
Subordinate Judge. 

He has found that defendant 1 was 
lately a servant of defendant 3 and 
was his benamdar. He has also found 
by a careful analysis of the evidence 
that the plaintiffs did actually send 
the money required for preventing 
the sale by making a deposit of the 
arrears. But Abu Taher who is very 
rich and who went to Suri, where the 
sale was held, specially for the purpose 
of purchasing the property himself en- 
tered into an agreement with Md. Ahmed 
who was charged with the duty of de- 
positing the arrears, not to make the 
deposit and to cause the property to be 
sold. The purchase of the property being 
made under such circumstances the Sub- 
ordinate Judge quite rightly held that 
the purchaser was guilty of fraud towards 
his coaharers, and that he could not 
retain the property as against them. He 
has, therefore, made a decree, as was 
made by their Ijordships of the Judicial 
Committee of the Privy Council in the 
oases of Deo Nandan v.. Janhi Singh (1) 
and Satish Chandra v. Satish Kanta (2). 
He has made a decree to the effect that 
on payment of the share of the purchase 
money which amounted to Bs. 1,600 by 
the plaintiffs according to their shares of 
the estate, defendant 1 should reconvey 
to the plaintiffs at his own cost that 
share of the estate and it was also direc- 
ted that defendants 1 and 3 should pay 
to the plaintiffs a certain sum of money 
as mesne profit s with inte r est. 

(1) A. I. R. 1916 P. O. 227=41 Cal. 573*44 
I. A. 30 (P. 0.). 

(2) A. I. R. 1923 P. 0. 73. 


The contention on behalf of the appel- 
lant is that he is not the benamdar of 
defendant 3 and that there was no fraud' 
as found by the Subordinate Judge andl 
that the plaintiffs are not entitled to aj 
conveyance of the property. It is hardly, 
necessary to discuss the evidence as wej 
entirely agree with the findings of thei 
learned Subordinate Judge on those 
points. It was argued that the plaintiffs: 
are not entitled to any mesne profits as| 
they would only be entitled to get the 
property on payment of their shares of 
the purchase money. But the Judicial! 
Committee has laid down that in -such 
cases the defendant must be held to be in 
possession of the property for the benefit 
of the plaintiffs and the other cosharersj 
according to their several interests at the 
date of the sale. If that is so, defendants 
1 and 3 are in the position of the trus- 
tees on behalf of the plaintiffs and as 
soon as the plaintiffs deposit the money: 
which they have been ordered to pay,; 
they would be entitled to a reconveyance! 
of the property with respect to theirj 
shares as well as to receive the profits 
realized by those defendants on account 
of their shares. The last argument ofj 
the appellant also fails. 

There is, however, one small point 
which must be found in favour of the 
appellant and it is this : that the learned 
Judge has directed the plaintiffs to de- 
posit in Court seven annas odd share of 
the purchase money (Rs. 1,600) within 
three weeks from the date of the judg- 
ment. The learned advocate for the ap- 
pellant contends that he should have been 
allowed interest on that sum. That pro- 
position is quite correct and in accord- 
ance with the judgment of the Privy 
Council in the oases cited above. We 
therefore, make this variation that the 
plaintiffs are bound to pay into Court 
seven annas 16 gandas 2, 247/792 karas 
share of the purchase money (Rs. 1,600} 
plus interest at the rate of six per cent 
per annum from the date of the sale, that 
is. 26th June 1922, up to the date of their 
depositing their share of the purchase 
money into Court, that ia. 27th January 
1926. The learned advocate for the 
plaintiffs-respondents states that they 
have deposited a sum which would cover 
that interest. Whether that is so or 
not, it is unnecessary for us to decide. 
If the interest is not covered by the sum 
that has been deposited, the plaintiffs 
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must deposit the balance before the con* 
veyance is executed by defendant 1 in 
their favour. With this variation this 
appeal is dismissed with costs, payable 
only to the plaintiffs-respondents. 

Panton, J. — I agree. 

V.B./r.K. Appeal dismissed. 
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Rankin, C. J. and C. C. Ghose, J. 

Manmotha Kumar Bose — Plaintiff — 
Appellant. 

V. 

Abu JaferMahomed Hashin AH — De- 
fendant — Respondent. 

Appeal No, 8 of 1928, Decided on 27th 
April 1928. 

Presidency Small Cause Courts Act, S. 22 
—Suit cognizable by Small Cause Court in- 
stituted in High Court — S. 22 applies — Plain- 
tiff is not'entitled to costs unless Judge certi- 
fies the case for trial by High Court. 

Where the suit is cognizable in the Small 
Cause Court and where it is instituted in the 
High Court, the provisions of S. 22, Small 
Cause Courts Aot are attracted. In oases go- 
verned by S. 22 no costs are allowable to the 
plaintiff, unless the Judge who tri>-?s the suit 
certifies that it was one fit to be brought in 
the High Court. A party, having chosen to 
avail himself of O. 37, Civil P. C., in a suit for 
the recovery of a sum less than the amounts 
mentioned in S. 22, takes the risk of having no 
costs allowed to him unless he can induce the 
Judge to certify that it is a fit and proper case 
to be brought in the High Court. [P 560 C 2] 

B. K, Ckaudhuri — for Appellant. 

C, C. Ghose, J. — This appeal relates 
to a question of costs. It is settled law 
that the Court of Appeal will never in- 
terfere with the order of the Judge in 
the trial Court as to costs, unless the 
order offends against some well recog- 
nized principle or unless the Court of 
Appeal feels that it ' would be unjust to 
the party against whom it is made if the 
order be allowed to stand. 

In this case, the plaintiff’s suit was 
for recovery of a sum of Rs. 705 and it 
was instituted under O. 37, Civil P. C. 
The claim arose on a promissory note 
executed by the defendant on 23rd De- 
cember 1920, for Bs. 600 with interest 
thereon at 24 per cent per annum. Pear- 
son, J., made a decree on 9th January 
1928, for the amount claimed, but he did 
not allow any costs to the plaintiff. 

On appeal it is contended on behalf of 
the plaintiff that, having regard eo the 
words used in O. 37, R. 2, sub-Cl. (2), 
Civil P. C., the plaintiff was entitled, as 
a matter of right, to a decree for costs on 


the prescribed scale, i. e., costs on scale 
1. The plaintiff argues that O. 37, Civil 
P. C., does not apply to the Small Cause 
Court and that, therefore, he, having in* 
stituted the suit in the High Court, 
ought not to be held disentitled to costs. 

The question of procedure under O. 37, 
Civil P. C., and the question of the right 
to institute a suit for the recovery of a 
sum of Rs. 705 in the Small Cause Court 
are entirely different. Ordinarily, * the 
plaintiff who avails himself of the pro* 
oedure indicated in O. 37. in the event of 
O. 37, R. 2, snb-Ol. (2), being held appli- 
cable, is entitled to his coals ; but where 
the suit is cognizable in the Small Cause 
Court and where it is instituted in the 
High Court, the provisions of S. 22, 
Presidency Small Cause Courts Aot, are 
attracted. lu cases governed by the last 
mentioned section, no costs are allowable 
to the plaintiff, unless the Judge who 
tries the suit certifies that it was one fit 
to be brought in the High Court. I am 
unable to see why the provisions of S. 22, 
Presidency Small Cause Courts Act, 
should not be held applicable to this 
case. The plaintiff was not bound to 
avail himself of the procedure indicated 
in O. 37, Civil P. 0., but ho having cho- 
sen to avail himself of that procedure in 
a suit for the recovery of a sum leas than 
the amounts mentioned in S. 22, Presi- 
dency Small Cause Courts Aot, took the 
risk of having no costs allowed to him 
unless he conld induce the Judge to cer- 
tify that it was a fit and proper case to 
be brought in the High Court. In this 
case, it would appear from the minutes 
of the trial before Pearson, J., that the 
learned Jndge considered the matter of 
costs and being apparently of opinion 
that the case was not one fit to be 
brought in the High Court, disallowed 
costs to the plaintiff. It may be that 
in some instances of like nature costs 
have been allowed to the plaintiff, but, 
on fuller consideration, I am of opinion 
that the question of costs in a case of 
this description is regulated by the pro- 
visions of S. 22, Presidency Small Cause 
Courts Aot. 

The result is that this appeal fails and 
must be dismissed. As the respondent 
does not appear, there will be no order 
for costs. 

Rankin, C. J. — I agree. 

R,K. Appeal dismissed. 


1929 Jyotibupa v. Satish Kantha (B. B. Ghoso, J.) Calcutta 561 


A L R. 1929 Calcutta 561 

B. B. Ghose and Panton, JJ. 

J yotirupa Devi — Defendant — Appel- 
lant. 

V. 

Satish Kantha Roy and another — 
Plaintiffs — Respondents. 

Appeal No. 208 of 1927, Decided on 
26th April 1929, against the original 
decree of the Addl. Sub. Judge, Jessore, 
D/. 7th June 1927. 

^ Specific Relief Act. S, 21 — Covenant gran* 
ting right to realize rent, manage debuttar 
property, and perform Sheba on behalf of 
the covenantee, cannot be enforced. 

A Solenama provided that “ Sm. J, hands 
over the charge of realization of the income 
of the debuttar properties in her share to K 
and his brother. They shall realise the rents 
of the said debuttar properties from the 
tenants; as empowered by the said Rani as 
well as the produce, etc., of the Khamar 
lauds. And if necessary they shall be en- 
titled to exercise all rights of a proprietor or 
Shebait for recovery of possession in case 
they are dispossessed from any portion of the 
said property. That is to say they will hold 
possession of the said property and they 
shall perform the Debsheba from the income 
of the same as trustees and agents of the 
said Rani. The brothers sued the execu- 
trix for specific performance of the term. 

Held: that upon the proper reading of the 
language used the executrix did not desire 
to give up her interest as Shebait in favour 
of the plaintiffs. What she wanted to do 
was to clothe the plaintiffs with the right to 
realise rents, manage the property and per- 
form the sheba on her behalf as her trustees 
and agents* No right to any property was 
agreed to be conveyed but only the right of 
management as agent and therefore according 
to the provision of S. 21, -it was not a con- 
tract which could be specifically enforced. 

[P 562 C 2] 

Jogesh Chandra Boy^ Rupendra Ku- 
mar Mitter aud Renode Lai Mukherjee 
— for Appellant. 

H. D. Bose, Brojo Lai Chakravarti 
and Jatis Chandra Guha — for Respon- 
dents. 

B. B. Ghose, J. — This is an appeal 
by the defendant against the judgment 
and decree of the Additional Subordi- 
nate Judge of Jessore, dated 7th June 
1927. The suit was brought for enforc- 
ing specific performance of a contract 
embodied in a Solenama dated 6th May 
1920 by which two civil suits namely. 
Suit No. 295 of 1929 brought by the 
plaintiffs against the defendant and 
Money Suit No. 279 of 1919 brought by 
the defeudant against the plaintiffs were 
compromised. The plaintiffs in the pre* 
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sent suit are related to the defendant as 
brothers of her deceased husband. The 
defendant’s husband was separate from 
the plaintiffs. He died on 6fcli May 
1927 when defendant was probably a 
minor or had just attained majority 
having completed eighteen years of ago. 
On 7th August 1917 she applied for suc- 
cession certificate for about Ks. 9,000 
which, she claimed, was due to her hus- 
band from third parties. Tho plaintiffs 
put in an objection that she could not 
have the power of disposal of the money. 
It appears from the subsequent conduct 
of the parties that there was not much 
love lost between them: the defendant 
sued the plaintiffs for collections made 
by them and for some moveable proper- 
ties in her suit in 1919 and the plaintiffs 
sued the defendant for taking the pro- 
perties inherited by her from her hus- 
band out of her hands on the ground of 
waste and mal-administration. In their 
suit the plaintiffs alleged that Che de- 
fendant was a person of tender age and 
inexperienced in the conduct of business. 
The defendant had brought another suit 
against the plaintiffs, as appears from 
the Solenama itself for accounts and for 
a certain sum of money, which suit was 
not proceeded with, because she did not 
pay the proper Court-fees after the com- 
promise of the suits already referred to. 
After the petition of compromise was 
filed in those two suits they were dis- 
missed according to the terms of the 
compromise. 

Subsequently on 14th June 1920, the 
defendant executed three documents in 
favour of the plaintiffs in terms of the 
provisions contained in Cl. 2 of the peti- 
tion of compromise. Difference arose 
between the parties with regard to the 
terms of Cl. 3. There was some correspon- 
dence between tho pleader for the defen- 
dant 1 and the pleader for the plaintiffs. 
Ultimately, the plaintiffs wanted to 
enforce the terms by way of execution 
which was rejected on final appeal to 
this Court, which was of opinion that 
the terms of the Solenama could not he 
enforced in execution. The plaintiffs 
stated in their plaint that on that ac- 
count they have brought this suit for 
specific performance of the contract. The 
defendant took various pleas against the 
claim of the plaintiffs, and, as usual, a 
large number of issues was framed by the 
Court below. The Subordinate Judge 
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has decided all the important issues 
against the defendant and he finally 
directed specific performance of the con- 
tract and it was decreed that the defen- 
dant do execute within two months from 
the date of the judgment an Arpannama 
in favour of the plaintiffs in terms of 
the draft duly approved by the Court 
and within the said time she do further 
execute and register a kobala in respect 
of the rents in arrear in terms of the 
draft submitted by the plaintiffs. 

The defendant appeals from that de- 
cree and the points taken on her be- 
half are: 

(1) That there was no intelligent exe- 
cution of the solenama by the defendant. 

(2) That the terms of the contract are 
so unfair and so one-sided that specific 
performance should not be granted in 
the exercise of the discretion of the 
Court; 

(3) That the solenama requires regis- 
tration and as it is an unregistered docu- 
ment, it cannot be put in evidence; 

(4) That the agreement was only with 
regard to a deed of management and 
no specific performance can be enforced 
of such an agreement. 

(5) No specific performence should be 
allowed for executing a kabala for arre- 
ars of rent; and 

(6) That the agreement for certain 
properties which the defendant is alleged 
to have undertaken to make Debutter 
cannot be enforced by the plaintiffs but 
it can only be enforced by the idol. (His 
Lordship after discussing evidence with 
regard to first point proceeded). With 
regard to the second point, it is urged 
that the terms are unfair in that the lady 
gives up her interest in certain dwelling 
houses belonging to her husband and 
undertakes to grant a lease of certain 
properties to the plaintiffs and so forth 
and the main point is also that she 
undertook not to adopt a son to her 
husband although she insisted upon the 
fact of having due authority from him 
to make an adoption. She has actually 
executed the document of relinquish- 
ment with regard to those properties 
and has executed a lease as was agreed 
under the solenama. Nothing, there- 
fore, remains to be done in the oiroum- 
stances as to those terms and in this 
case we need not consider the question 
as to the validity of her agreement not 
to adopt a son to her husband although 
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she maintained that she had a proper 
authority from him. These are ques- 
tions which may be dealt with hereafter. 
Having regard to the view we are dis- 
posed to take in this case, it is not ne- 
cessary to go into any elaborate discus- 
sion on the points urged before us. We 
heard elaborate arguments on all the 
points but after the arguments were 
heard the ground was cleared with re- 
gard to the actual point for decision in 
this case and which appears to me to be 
a short one. 

The question is whether the agree- 
ment contained in Cl. 3 of the solenama 
is one which can be specifically enforced. 
It refers to the Debutter properties. 
The provision runs thus: 

*' Sm. Jjotirupi Devi hands over fcba charge 
of raalization of the ioooma of Dabubter pro- 
psrtias in her share to Kumar Satish Kanta 
Koy and Jyotish Kanta Roy. They shall 
realize the rents of the said Debutter pro* 
perties from .the tenants, as empowered by 
the said Rani as well as the produce, etc., 
of the khamar lauds. And if nsoessary the 
shall be entitled to exercise all the rights of 
a proprietor or Shebait for recovery of posses* 
sion in case they are dispossessed from any 
portion of the said property. That is to say 
they will hold possession of the said property 
and they shall perform the Debsheba from 
the income of the same as trnsteas and agents 
of the said Rani (the translation of this por- 
tion of the Bengali document in the paper- 
book is somewhat inaconrate}." 

Pausing here for a moment, we have 
to consider what is the agreement con- 
tained in these words which can be 
specifically enforced. If the lady desired 
to transfer her right in the property as 
Shebait of the idol, then questions might 
have arisen as to the validity of such an 
agreement under the Hindu Law, which 
is a question of some debate. But it 
seems to me upon a proper reading of the 
language used that she did not desire to 
give up her interest as shebait in favour 
of the plaintiffs. What she wanted to 
do is to clothe the plaintiffs with the 
right to realize rents, manage the pro- 
perty and perform the Sheba on her be- 
half as her trustees and agents. No 
right to any property was agreed to be 
conveyed but only the right of manage- 
ment as agent and, therefore, according 
to the provisions of S. 21, Specific Be- 
lief Act, it is not a contract which can 
be specifically enforced. The rest of thet 
clause in the Solenama referred to states 
that the income of the debutter property 
is not adequate for the expenses of the 
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Debsheba and hence she will make over 
to two Kumars the properties described 
in Sch. 3 below for meeting the said 
•expenses. This does not mean that she 
will convoy all her rights in the pro- 
perty in favour of the said Kumars. 
Therefore, reading the doonment in its 
proper sense, it seems that it does not 
amount to a contract which can be speci- 
hoally enforced. And what was the deed 
that the Bani undertook to execute? It 
is said that the Bani shall execute in 
favour of the Kumars a Trust Deed or 
any other document, required in respect 
of the above-mentioned debutter and ad- 
ditional property. A deed for what 
purpose? Not giving an absolute right 
toj’the property or to the Debsheba of her 
share. I, therefore, think that this suit 
for specific performance of the alleged 
contract must fail, even assuming that 
the lady did execute the solenama with 
full knowledge of its contents. 

With reference to the kobala in res- 
pect of the rents in arrears, the learned 
advocate appearing for the respondent 
has stated that it would be useless to 
make a decree with regard to that claim, 
because, the rents in arrears, even if the 
plaintifis succeed in getting a kobala for 
those arrears, are long barred by limi- 
tation and the kobala for such arrears 
would be a useless document in their 
hands. It is contended by the learned 
advocate for the appellant that this 
also is a contract which cannot be spe- 
cifically enforced, because it is an agree- 
ment for money. That argument is also 
of substance as a breach of the contract 
may be compensated by damages. 

On the grounds stated above, this 
appeal must be allowed and the plain- 
tiffs’ suit dismissed with costs in both 
the Courts. Hearing-fee Bs. 350. 

The cross-objections are not urged and 
are dismissed without costs. 

Panton, J. — I agree. 

v.B./r.k. Appeal allowed. 

A. 1. R. 1929 Calcutta 563 

Pearson and Maluk, JJ. 

Gopal Chandra Chakravarti and an- 
other — Petitioners. 

V. 

Suresh Chandra Sanyal and others — 
Opposite Parties. 

Criminal Bevn. 568 of 1929, Decided 
on 14tb May 1929, against order of De- 
puty Magistrate. Allipore. 


Criminal Trial — Criminal proceedings 
pending civil suit between 8ub»lan tially 
same parties and on same issue — Crown 
prosecution — Proceedings cannot be stayed. 

An aooused applied for stay of Criminal 
proceedings pending decision in a civil suit 
on substantially the same issues and between 
substantially the same parties. 

Seld \ that'in the case of a crown prosecu- 
tion with the Grown a party, whose interest 
and rights are not those of a private prosecu- 
tor, but of public justice, proceedings iu a 
criminal Court could not be stayed pending 
decision in the civil suit : 13 C. W, N. 30S- 
23 Cal. 610; 30 Bom. L. B. 962; 24 C.W.N. 418* 
2 Weir 415; 38 Cal. 106; A.J.R. 1922 Lah. 424- 
5 C. W. N. 44; 30 Mad. 226; 5 C. L. J. 233- a! 
J. f2. 1921 All, 365, Cons, [p ggQ q 2j 

N. K. Bose, Probodh Chandra Chat- 
terjee, Sures Chandra Taltiqdar and 
Susil Kumar Banerjee — for Petitioners. 

N. N. Sircar and Satindranath 
Mukerji — for the Crown. 

Asitaranjan Ghose, Dines Chandra 
Roy and Bijalibhusan Satiyal — for Op- 
posite Parties. 

Pearson, J. This is an application 
on behalf of two accused persons for stay 
of certain criminal proceedings against 
them and three others, one of whom 
joined in support of the rule, before the 
Court of the Deputy Magistrate at Ali- 
pore, pending the disposal of a civil suit 
No. 40 of 1929 before the Court of the 
Additioual Subordinate Judge, Alipore. 

Accused 1 was an ofiicer employed by 
one Sm. Sailasuta Devi, mother and 
certificated guardian of her two minor 
sons. The civil suit was filed by her on 
25th September 1928 on behalf of the 
minors against the present petitioners 
defendants 2 and 3 and accused 1, defen- 
dant 1. It was alleged that in February 
1928, defendant 1, the manager of Saila- 
suba, was instructed to purchase a 
touzi No. 151 notified for sale under the 
revenue laws, and was entrusted with 
Bs. 1,00,000 for the purpose but pur- 
chased in bis own name though inform- 
ing Sailasuta that it bad been purchased 
on behalf of the estate for Bs. 85,000. 
Then it is said she was further informed 
by the manager that there would be 
delay in getting the matter completed, as 
the defaulting proprietors had instituted 
proceedings to have the sale set aside, 
and for injunction meanwhile. Upon the 
injunction application, it is said, it came 
to light that defendant 1 had fraudulently 
declared himself as the purchaser. This 
led to further enquiries and it is alleged 
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that defendant 1 had collusively made 
certain further entries in the hooka and 
utilized the Rs. 1,00,000 to purchase the 
touzi in his own name, and for alleged 
payment upon a hand note for Rs. 36,000 
to Gopal Ch. Chakrabarty (accused 4)- 
none of which transactions were autho- 
rized by the plaintiff’s mother. It is 
then alleged that defendant 1 is attempt- 
ing to get the sale certificate in his name 
and deal with the property, while defen- 
dants 2 and 3 (the present petitioners) 
claim certain interests therein. Conse- 
quently the relief claimed is a declara- 
tion of the plaintiffs’ title and injunction 
restraining defendants from dealing with 
the property. 

It appears further that in October 
1928, plaintiffs applied for amendment 
of plaint and appointment of receiver. 
The petitioners replied to that applica- 
tion on 3rd December 1928, alleging that 
the original purchase was made to the 
knov/ledge of the plaintiffs’ mother and 
with her knowledge and that she knew 
of the handnote and had accepted it, 
and the subsequent transfer to him of a 
portion of the touz'i was with her con- 
sent and knowledge. 

On 29th January 1929, the petitioners 
filed their written statement to the same 
effect. On 12th March 1929, issues were 
settled in the suit and the next date 
fixed is 1st June. The issues are as 
follows: 

1. Have the plaintiffs any cause of action ? 

2. Is the suit maintainable if the plaintiffs 
are not in possession of the property ? 

3. Is the Court'fae paid sufficient ? 

4. Is the suit barred by the provisions of 
Ss. 36 and 8, Revenue Sale Law under the 
facts of the present case ? 

5. Is the suit barred by estoppel, waiver 
and acquiescence ? 

6. Have the plaintiffs their alleged title to 
the property in suit ? 

7. Did defendant 1 advance a loan of Bs. 
36,000 to defendant 3 out of the money of the 
estate on a pro-note in the name of the plain- 
tiffs’ mother in order to enable him to pur- 
chase the Ohhota Hudda and one-third share 
of the Burra Hudda in the revenue sale under 
instructions from the plaintiffs* mother and 
guardian Sailasuta Devi ? 

8. Did defendant 1 make over the pro-note 
to the said Sailusuta Devi ? 

9. Did the plaintiff purchase the whole of 
the touzi No. 151 in the name of defendant 1 
or two-third of share of Barra Hudda only as 
stated in the written statement under -ar- 
rangement made by their mother ? 

10. Did defendant 1 inform the mother of 
the plaintiffs on 23rd February 1928 that the 
touzi No. 161 had been purchased on behalf 
of the estate ? 


11. Did defendant 1 commit any aot ot 
fraud in the matter of the said purchase or 
make any fraudulent entries in the account 
book as alleged in the plaint ? 

12. Was the touzi No. 151 purchased by de* 
fendant 1 on behalf of the plaintiffs alone aa 
alleged in the plaint or was it purchased by 
defendant 1 as trustee and agent of the plain' 
tiffs and defendant 2 in pursuance of the ar- 
rangement as stated in paras. 12 and 13 of 
the written statement of defendant 2 ? If so, 
what are the respective interests of the plain- 
tiff and defendant 2 in the said touzi ? 

13. Are the plaintiffs entitled to the decla- 
ration and injunction as prayed for ? 

14. What reliefs, if any, are the plaintiffs 
entitled to ? 

On 7th December 1928 information 
was given to police regarding the tran- 
saction, and accused 1 was arrested on 
12th December 1928, accused 2 aud 3^ 
on 14th December and the present peti- 
tioners on 24th March 1929. The police on 
9th April 1929, after four months’ investi- 
gation submitted a charge sheet againab 
accused 1 under S. 409 for criminal 
breach of trust as an agent in respect 
of the sum of Rs. 1,00,000 and miaap- 
propriation by purchasing the property 
property in his own name and fraudu- 
lently tr.an 8 f 0 rring portion to accused 4- 
The further charge against all the w- 
oused is under Ss. 120-Band 409, with 
having entered into a criminal con- 
spiracy to commit the said offence under 
S. 409. There is also a charge of falsi- 
fication under S. 477-A against accused 
1 and 2 as to the entries in the account 

book. 

The petitioners then allege that the 
object of the criminal prosecution is to 
put pressure upon them in the civil suit. 
They add that the issues involved are 
the same and they will be prejudiced in 
the civil ‘suit if the criminal matter is 
first decided. They point to the fact 
that the civil proceedings were first in- 
stituted and say that the matter can best 
be disposed of by a civil Court. 

An affidavit has been filed on behalf 
of the Crown by the investigating officer 
to the following effect. It is there 

stated that on 25th February 1928 ac- 
cused 1 executed a conveyance in ^favour 
of accused 4 in respect of the Cboto 
Hudda” part of the property for 
Rs. 4.269 paid by accused 4 out of the 
Rs. 36,OCO and it is also recited that 
accused 1 had received Rs. 29,911 o 
l/3rd of the “Bara Hudda” part. A 
conveyance for the l/3rd was 
on 23rd August 1928 but not registerea- 
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On 12kh March 1928 accused 4, it is 
said, transferred to his father accused 5, 
half of the Chota Hudda thus restoring 
to him the interest which the latter 
originally had in the property. Accor- 
ding to the prosecution case the whole 
story of the handnote and the loan is a 
^gment. Then it is said the plaintiffs 
mother only became aware of the nature 
of the transactions in the course of an 
application in the suits hied by the 
owner for setting aside the revenue 
sale, namely on 10th September, and 
it therefore became necessary to file the 
civil suit forthwith to prevent further 
dealing with the property. 

Certain authorities have been placed 
before us by the learned Advocate 
G^eneral on behalf of the Crown and by 
the learned advocate for the petitioners 
to indicate the consideraUons by which 
a Court ought to be guided in such 
matters. The result is only to show 
that no hard and fast rule can be laid 
down, and that each case must be deter- 
mined upon its own facts. Even if some 
or all of the matter materially in issue 
are the same that in itself cannot be a 
reason for staying the criminal procee- 
dings; Brojohashi v. Emperor (l). 
There proceedings had been taken under 
S. 476, Criminal P. C‘, and accused tried 
to stifle them by filing a civil suit, 
and no stay was allowed. So no stay 
was granted in Rajkumari v. Bamasun^ 
dari (2) a case where the proceedings 
related to an injury ‘of an essentially 
personal nature under S. 499 of the 
nature of a private prosecution, and even 
there the subsequent filing of a civil 
suit by the accused relating to the same 
subject matter was not allowed as good 
cause for a stay. It was there pointed 
out that if the stay were granted the 
civil proceedings would be dragged out, 
and the decision would not affect the 
action of the Magistrate who must 
decide on the accused’s criminality for 
himself. It was also said that the dis* 
cretion to stay or not should ordinarily 
be left to the Magistrate. Ghose, J., 
says at p. 620; 

“ 1 am not myself prepared to say that 
as a general rule a proceeding in a criminal 
Court should be stayed ponding the decision 
of a civil suit in regard to the same subject 
matter; but what 1 think I might properly 

(1) [1909] 13 C. W. N. 393=1 I. 0. 485=11 
Cr. L. J. 4. 

(2) [189G] 23 0al. GIO. 


say is that ordinarily it is not desirable if 
the parties to the two proceedings are sub- 
stantially the same, and the prosecution be- 
fore the Magistrate is but a private pro- 
seoutioQ, and the issues in the two Courts 
are substantially identical, that both cases 
should go on at one and the same time. 
So in Jahangir v. Framji (3) another case of 
defamation, it was said that the test seems to 
be whether the prosecution is public or pri- 
vate. Where it is public the Court as a rul© 
iu the exercise of its inborent jurisdiction, 
would not stay criminal proceedings. Whore 
it was private (as in that case) there would not 
be the same reluctance of the Court to inter- 
fere.” 

The petitioners have relied on Liicas v. 
Official Assignee (4), where Jenkins, O.J. 
said : 

“ Though no invariable rule can be laid 
down, it is ordinarily undesirable to institute 
criminal proceedings until determination of 
civil proceedings iu which the same issues are 
involved. It is too well-known to need elabora- 
tion that criminal proceedings lend them- 
selves to the unscrupulous application of im- 
proper pressure with a view to influencing the 
oourse of the civil proceedings, and beyond 
that there is the mischief illustrated by this 
case of criminal proceedings being instituted 
with an imperfect appreciation of the facts 
where they have not been ascertained in the 
more searching investigation of a civil Court.” 

While agreeiag generally with the 
views there expressed, we must nob forget 
that that case was one where the penal 
sections of the insolvency law had been 
invoked against the insolvent much more 
in the nature of a private prosecution, 
and much more open to the suggestion 
of improper pressure for behoof of the 
creditors. So if the object of the cri- 
minal proceedings be in reality to pre- 
judice the trial of the civil suit or coerce 
'accused to a compromise the Magistrate 
should as a general rule postpone the 
enquiry Suhramanyan Chetty, In re (6). 
Then of other oases referred to, they are 
mostly of a particular class to which 
particular considerations would apply, 
relating to documents forming the basis 
of attack or defence in civil suits, where 
the other party says they are forgeries or 
fraudulently obtained or the like and the 
criminal proceedings on that count have 
been stayed ; See Sasi Bhusan v. Emperor 
(6), J anaki Das v. Emperor (7), Gobor- 
dhone v. Iswar Chunder (8), Anna Ayyar 

(3) [1927] 30 Bom, L, R. 962^ ' 

(4) [1920] 24 O. W. N. 418.=5G I. 0. 577=21 
Cr. Ij. J. 4S1. 

(5) 2 Weir 415. 

(6) [1911] 33 Cal. 106=7 I. C. 317=12 C.L.J. 
270. 

(7) A. I. R. 1922 Lah. 424. 

(8) [1901] 5 C. W. N. 44, 
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V. Emperor (9) Ram Charan v. Emperor 
(10), where however there was no appear- 
ance to show cause. In Dehi Mahto v. 
Emperor, a stay was ordered for proceed- 
ings under Ss. 193 and 209, I.P.C., pend- 
ing an appeal against an order of the 
civil Court revoking a succession certi- 
ficate on the ground that appellant was 
not related to deceased. In this case also 
no cause was shown. Then there may be 
cases where the proper course may be to 
expedite civil proceedings where a ques- 
tion of fact involved therein is also raised 
in criminal proceedings Raj Kumar v. 
Eviperor (11), 

An examination of these cases shows that 
no hard and fast rule can be laid down, 
and that each case must stand upon its 
own facts. Here one may agree that in 
some of the issues in the civil suit espe- 
cially 7, 11 and 12, the matters to be 
agitated will be in substance the same 
as in the criminal proceedings and the 
parties are substantially the same. It 
may be of course that the suit will fail 
upon one of the technical issues such as 
No. 4 when the merits would never be 
gone into. Again, itds all very well to 
say that the plaintiffs have the conduct 
of the civil suit and that it rests in their 
own hands to bring it to an early con- 
clusion, while the case is fixed for the 
1st June. At the very best it would take 
a considerable time before the trial would 
be completed and judgment could be 
given, and then the matter would not 
in the ordinary course be disposed of, up 
to the highest tribunal of appeal, for 
another 4 years at a moderate estimate.* 

I do not consider that it disposes of the 
matter to say that the criminal proceed- 
ings 'should be stayed because in the 
criminal case the accuseds’ mouths are 
shut, whereas in the civil case they will 
be able and ready to give their own evi- 
dence. If that argument were to prevail, 
it would apply in every case of this 
nature, and there would be no need to go 
further. Assuming the facts disclosed 
by the prosecution to be true, it was 
essential for Sailasuta with all speed, 
after what she discovered in the inter- 
locutory proceedings in the otiier suit, to 
file her civil suit to protect the title to 
and prevent dealings with the property. 
If her information to the police is at a 

(9) C1907] 30 Mad, 226. 

(10) [1907] 5 0. L. J. 233. 

(11) A. I. R. 1921 AH, 363=43 AH. ISO. 
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somewhat later date it was not unrea- 
sonably so. It is now a fact that it is a 
Crown prosecution with the Crown a 
party, whose interests and rights are-uot 
those of a private prosecutor, but of 
public justice. I agree that indirect 
motive or coercion by way of pressure on 
the defendants in the civil suit might’ 
lead a Court to stay criminal proceedings; 
but in the present case there is no room 
for that. It is a public prosecution and 
none the less so because the police have 
in the first instance no choice but to' 
enquire into the offences charged. Dastly, 
as pointed out by the learned Advocate 
Genera], an offence under S. 120-B is non- 
oompoundable. 

In the facts and circumstances of this 
case as pi*esented to us, I am of opinion 
that the decision arrived at by the learned 
Magistrate was right and should not be 
interfered with by this Court. The rul® 
is accordingly discharged. 

Mallick, J , — I agree. 

k.n./r.k. Rule discharged 
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Mitter, J. 

Bipul Behari Chakravariy — Plaintiff 
— Petitioner. 

mkhil Chandra Chakravariy and 
others — Defendants — Opposite Parties. 

Civil Rule No. 1568 of 1928, Decided 
on 17th April 1929, from decree of Ist 
Munsif, Comilla, D/- 11th September 
1928, in Small Cause Suit No. 219 of 

(a) InlcrpreUlion of Statutes — Act re eiv 
acted after judicially conetrued— Conitruc* 
tion should be deemed to be recognized. 

It is a well settled pnnoiple of constraotioa 
that the legislature must be presumed to 
know not only the general principles of law 
but the construction which the Courts hare 
put upon particular statutes and when a sec- 
tion of an Act which had received a judicial 
construction is re-enacted in the same words, 
auoh re-enactment must be treated as a legis- 
lative recognition of the construction. 

[P 567 C 2J 

(b) Civil P. C., S. 11 S. 11 is no bar 
to fresh suit for mesne profits though in the 
first suit the decree was silent in regard to 
future mesne profits. , 

In a suit for possession of certain land and 
future mesne profits a decree was obtained for 
possession of the land. On execution 
decree, decree-holder obtained possession of the 
land and then brought a suit for mesne pro 
fits for the period between the date of the 
prior suit and the date on which he obtained 
possession of the land through Court in exe- 
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oution of 6ha doorea obtained in previoas suit. 
A preliminary objeotion was raised that the 
claim for mesne profits was barred by S. H, as 
there was a prayer in the previous suit for 
future mesne profits and as the decree in that 
suit was silent in regard to mesne profits. 

JSeld : that the suit was not barred by S, 11: 
41 Mad, 18S ; 40 All. 292, Foil. ; 44 Bom. 954. 
Diss. from. [p 563 O ij 

Shyama Prasanna Deb — for Peti- 
tioner. 

Gunendra Krishna Ghose for Hiran 
Kumar Roy — for Opposite Parties. 

Judgment. — This rule which was ob- 
tained on behalf of the plaintiff relates 
to a suit in which the plaintiff claimed 
mesne profits for the years 1332 to 1334 
B. S. a period subsequent to the 
period when he obtained a decree for 
khas possession in title Suit No. 102 of 
1924 brought by him in the Munsif’s 
Court at Brahmanbaria. His case is 
that he took delivery of possession of the 
land decreed to him in that suit on 25th 
February 1929 which corresponds to 12 
Falgoon 1334 B. S. He consequently 
asks for recovery of mesne profits from 
1332 up to 1334 Falgoon the date of his 
taking possession. The defendants took 
a preliminary objection that the claim 
for mesne profits was barred by S. 11, 
Civil P. C., as there was a prayer in the 
previous suit for future mesne profits and 
as the decree in that suit No. 102 of 1924 
was silent with regard to future mesne 
profits it must be held that the claim 
was disallowed. This preliminary ob- 
jection prevailed with the Small Cause 
Court Judge who tried the suit and the 
Munsif exercising the Small Cause Court 
powers followed the decision of the Bom- 
bay High Court in the case of Atmaram 
Bhaskar v. Parashram Ballal (1), in 
support of bis view that plaintiff's suit 
was barred by the doctrine of res judi- 
cata. He accordingly dismissed the suit. 

The plaintiff has obtained this rule 
and it is contended on his behalf that 
the decision of the Bombay High Court 
does not take the correct view and is 
opposed to decisions of the Madras High 
Court and the Allahabad High Court. It 
is further contended that the decisions 
were unanimous under the Code of 1882 
that in circumstances like the present a 
fresh suit for future mesne profits would 
not be barred and that the change 
effected by the Code of 1908 does not in 
any way affect the decisions under the 

(1) [1920] 44 Bom. 954—58 I.O. 419=22 Bom. 

L.R. 982. 
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old Code. I think the contention of the 
petitioner is sound and must be given 
effect to. It appears that in a series of 
cases under the Code of 1882 it was held 
in this Court that S. 13, Civil P. C., of 
1882 did not bar a suit for future mesne 
profits which was claimed in a previous 
suit between the parties, but in regard to 
which the decree was silent, the mesne 
profits being for a period subsequent to 
the institution of the first suit. It is 
not necessary to refer to all the cases but 
reference may be made to one case as a 
type. 

The case of G. S. Hays v. Padmanand 
Singh (2), may so be referred to.* The 
question for consideration is if there is 
any change in the Code of 1908 which 
justifies the view which has been taken 
by the learned Judges of the Bombay 
High Court in the case which has been 
cited by the Munsif. It appears to me 
that the provision with regard to mesne 
profits was contained in Ss. 211 and 212 
of the Code of 1882 and O. 20, R. 12 of 
the present Code is, in my opinion, sub- 
stantially the same and all that has been 
done in the present Code is that the two 
sections of the old Code have been amal- 
gamated into one. The Legislature when 
enacting the Code of 1903 was certainly 
familiar or must be taken to have been 
aware of the unanimity of the decisions 
of all the High Courts in India as to the 
view, viz., that a fresh suit for mesne 
profits would not bo birred if the decree 
in the suit for recovery of possession is 
silent with regard to the same. It is a 
well-settled principle of constructioni 
that the legislature must be presumed toj 
know not only the general principles of 
law but the constructions which the| 
Courts have put upon particular statute 
and when a section of an Act which had 
received a judicial construction is re-en- 
acted in the same words such re-enact- 
ment must be treated as a legislative re-| 
cognition of the construction. If the 
Lsgislature had intended to overrule the) 
unanimous decision of all the High 
Courts on the point I should think that 
it would have used clear and apt langu- 
age for that purpose. Such intention 
would not be inferred indirectly or by 
mere implication. That being the posi- 
tion, I think the learned Judges of the 
Madras High Court took the right view 
and I agree with what has been said by 
(2) [1905] 32 Gal. 118. 
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Sir John Wallis, G. J., of the Madras 
High Court in this behalf in the case of 
Doraisrcanii Ayyar v. Subramania 
Ayyar (3). The learned Chief Justice 
said ; 

;“tbe word ‘relief’ in the explanation means 
;relief arising out of a cause of action which 
bad accrued at the date of suit and ou which 
!the suit was brought, and did not include re* 
lief such as mesne profits accruing after the 
date of the suit as to which no cause of ac- 
tion had then arisen, but which the Court was 
^uevertheless expressly empowered to grant. 
iThe explanation having been reproduced in 
icxactly the same words, the presumption is 
that it was intended to have precisely the 
same ebect. I do not find any suSioient indi- 
cation to rebut this presumption in the fact 
Chat Sss 211 and 212 of the old Code were am- 
algamated to form O. 20, R. 12. The change 
introduced by the new rule is that the award 
of mesne profits in all cases is to be prelimi- 
nary decree, and that when ascertained they 
ace to be embodied in a final decree, whereas 
iunder 3s. 211 and 212 they were to ba ascer- 
tained in execution. This change does not 
appear to me to affect the construction of 
Expln, 5. S. 11, nor do I think is affected by 
the omission in S. 47 of the new Code of the 
^proviso to the corresponding S, 244 of the old 
Code.” 

This view of the Madras Full Beach 
has been followed by the learned Judges 
of the Allahabad High Court in the case 
of Muhaynmad Ishaq Khan v. Muham- 
mad Rustam AH Eha7i{^). la that case 
sae learned Chief Justice Sir Henry 
Richards and Praoaada Charan Banerjee, 
J., maintained the view that there was 
nothing in the Code of 1903 which would 
suggest that the earlier decisions under 
the Code of 1382 were no longer good 
ilaw. I prefer to follow the view of the 
Madras and the Allahabad High Courts 

and with great respect I do not agree 
with the narrow view taken by the 
ilearned Judges of the Bjmbay High 
Court in J. L. R- 44 Bom. 951, which 
has already been cited. 

The result is that this rule must be 
;made absolute. The judgment and decree 
of the Small Cause Court Judge dismis- 
sing the plaintiff’s suit must be set aside 
and the case sent back to him in order 
that he may retry the suit on the merits. 
The petitioner is entitled to his costs of 
this rule the hearing fee of which I as- 
sess at one gold mohur. 

K N./R.K. Rale made absolute. 

(3) ri917] 41 Mad. 133=33 M.L.J. 699=6 M. 

L. W. 784=42 I. C. 929={1917) M. W. N. 

847 (F.B.). 

(4) [1918] 40 All. 292=44 I.O. 83=16 A.L.J. 

182. 
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Jack and Mitteb, JJ. 

Abhoya Charan Sen and others — Plain- 
tiffs — Appellants. 

V. 

Hem Chandra Pal and others — Defen- 
dants — Respondents. 

Appeal No. 597 of 1927, Decided on 
5th March 1929. 

Landlord and Tenant^Rent— 'Suspension 
—Tenant deprived of occupation of part— 
Rent due being entire sum, landlord not en- 
titled to any rent. 

The doctrine of suspension of rent depends 
solely on this that the rent due is In respect 
of the land demised. If therefore the tenant 
is not given occupation of the whole of the 
land demised, landlord has no right to the 
entire rent and unless be has a right or soma 
equity to an apportionment he can recover 
nothing on the contract. The whole basis of 
doctrine is that rent due is an entire sum. 

The landlord dispossessed the tenure-holder 
from a small part of the land demised and 
khas possession to a third parson. The land 
was included in the patta. 

Held : that the conduct of the landlord was 
malafide and he was not entitled to any rent 
at all : A. I. R, 1923 P. 0. 97, Rel. on.\ 24 
Cal. 296; UC. W, 77. 207 u.: 12 ^V, R. 103; 
46 Cal. 956; A. I. R. 1926 Cal. 903; A. I. 

1929 Cal. 335; A. I. R. 1925 Cal. 1187; A. I. R- 
1923 Cal. 479, Be/.', 23 Cal, 188, Expl.\ A, I. B. 
1927 Cal. 737, not Foil. [P 572 0 IJ 

(b) Practice — Hardship. 

It is always desirable to follow a definite 
rule rather than to bo guided by considera- 
tions of hardship in individual case : Buthef 
ford V. Richardson^ (L923) A. C. 1, q i] 

Brojo Lai Chalcrawartyt Gunada 
Charan Sen, and Bimal Chandra Das 
Gupta— lot Appellants. . 

Jogesh Chanadra Roy, Rajendra 
Chandra Guha and Prokas Chandra 
Majumdar — for Respondents. 

Mitter, J.— This is an appeal by the 
plaintiffs from a decision of the second 
Additional District Judge of Dacca dated 
4th October 1926 reversing the decision 
of the Subordinate Judge, 4bh Court, of 
the same place dated 11th December 
1924. 

The suit out of which this appeal arises 
was brought for recovery of rent with 
cesses and damages after apportionment 
in respect of a shikmi taluk more fully 
desoribel hereafter. The rant sued for 
was for the years 1323 to 1326 B. S. The 
plaintiff's case, as stated in the plaint, is 
this. The previous proprietors of touzi. 
No. 315 of the Dacca Gollectorata. having 
defaulted in the payment of the Govora- 
ment revenue, the mehal was sold and 
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'purchased by one Prosonna Ooomar Sen 
in the year 1287 JB. S. Prosonna Ooomar 
took possession of the property in due 
•course and thereafter created two tenures 
by registered pattas one in favour of 
^and Coomar Dutton 21st Baisakh 1289 
B. S. and the other in favour of Srish 
Chandra Das in the year 1290 B. S. 
Within this Zemindari, there had previ- 
ously been in existence a tenure in res- 
pect of which the present suit has been 
instituted which was Sikmi taluk of the 
name of Jagabandhu, Raj Chunder and 
Raj Coomar Pal and which carried, ac- 
cording to the arrangement between the 
proprietor and the tenure holders, a rent 
of Rs. 415 per annum. The main defence 
■of defendants 1 to 6 who along with 
others are the holders of this tenure is 
that the plaintiffs are not entitled to 
get any rent as they fdefendants) have 
been dispossessed from a portion of the 
demised premises. Their case is that 
they were dispossessed from about 60 
bighas of land by Prosonna Coomar Sen 
who had leased out the identical ohuks 
which are covered by these 60 bighas to 
Nanda Kumar Dutt and Srish Chunder 
Das as stated above. The Court of first 
instance gave a partial decree to the 
plaintifis. On appeal, the lower appel- 
late Court has dismissed the suit in its 
entirety. 

The findings of fact on which the 
lower appellate Court has rested its de- 
cision may be briefly summarized as 
follows. They are (1) that there can be 
no doubt on the facts on the record that 
Prosonna Coomar Sen dispossessed the 
tenure-holders and that he took khas pos- 
session of some of the lands of the taluk 
in question and settled them with Nanda 
Coomar Dutt and Srish Chunder Das; 
{2) that there is no dispute that the thak 
chuks Nos. 42, 43 and 90 which are in- 
cluded in the sikmi patta Ex. A (4) were 
included in the pattas granted by Pro- 
sanna-to Nanda and Srish and (3) that 
Prosonna s conduct was wholly mala fide 
and that he deliberately dispossessed the 
Sikmidars from a considerable portion of 
the taluk. On these findings, the lower 
appellate Court came to the conclusion 
that the defendants were justly entitled 
to a suspension of the entire rent till 
they are restored to possession of the dis- 
possessed lands since they had been 
wrongly and deliberately dispossessed by 
Prosonna from those lands. The conse- 


quences of the act of Prosonna in Sub- 
letting the tenure to Nanda and Srish 
will affect the plaintiffs who stand in 
the shoes of Prosonna, they having pur- 
chased Prosonna’s interest in the zemin- 
dary on 2nd Agharayan 1304 B. S., by 
a deed of sale. In this view as has al- 
ready been stated, the plaintiffs' suit 
was dismissed by ,the lower appellate 
Court. 

A second appeal has been taken to this 
Court on behalf cf the pliintiffs and the 
main argument addressed before us by 
their learned advocate has been that the 
lower appellate Court is clearly in error 
in not allowing apportionment of the 
rent as the defendants have been dis- 
possessed on the findings from a very 
small quantity of about 60 bighas of land 
out of a very large area of 2,500 odd 
bighas and that, in equity, the plaintiffs 
are entitled to get a proportionate rent 
or the area which is still in the posses- 
sion of the defendants — that is, the entire 
area covered by the patta Ex. A (4) less 
the 60 bighas from which they have been 
dispossessed. There is no question that, 
in the present case, the rental is a lump 
rental and it cannot be said that the 
rent is nob chargeable on evey bit of land 
covered by the lease. In these circum- 
stances, the respondents contend that the 
decision of the lower appellate Court is 
right having regard to the principle of 
the decisions which have been almost 
uniform in this Court, aamely, that 
where the rental is a lump rental and 
there is dispossession from a portion of 
the demised premises — however small 
that portion may be, such dispossession 
is to be regarded as an eviction of the 
tenant from the entire premises and, 
therefore, there should be a total suspen- 
sion of rent. The respondents have fur- 
ther relied on the recent pronouncement 
of their Lordships of the Judicial Com- 
mittee of the Privy Council in the case 
of Katyayani Debi v. Udai Kumar Das 
(1). The appellants, on the other hand, 
have relied on certain observations made 
in a recent decision of this Court where 
it was said that their Lordships of the 
Judicial Committee did not intend to lay 
down the broad proposition that there 
should be suspension of rent in every case 
where there was dispossession of the ten- 
ant from th e demised premises if the 

(1) A. I. R. 1325 P. C. 97=52 Gal. il7=52 I 
A. 160(P.C.). 
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rental was a lump rental. It becomes 
necessary, therefore, to examine the two 
contentions carefully. 

It appears to me that the weight of 
authority is on the side of the contention 
raised on behalf of the respondents. So 
far back as the year 1869 in the case of 
Gopanand v. Lala Govind (2), Sir 
Barnes Peacock, G. J., referred to the fol- 
lowing statement of the law in this be- 
half in Bacon’s Abridgment, Title Rent 
(M): 

“Where a lessor enters forcibly into part of 
the land, there are variety of opinions whe- 
ther the entire rent shall not be suspended 
during the continuance of such tortious entry 
and it seems to be the better opinion and the 
settled law at this day that the tenant is dis- 
charged from the payment of the whole rent 
till he be restored to the whole possession, 
that no man may be encouraged to injure or 
disturb his tenant in his possession whom by 
the policy of the law he ought to protect and 
defend.” 


This principle was followed uniformly 
till the decision of the case of Dhunpat 
Singh v. Mahommad Kasim (3). In 
that case, it was stated by the learned 
Judges that the principle to be gathered 
from the earlier cases was that, even if 
the landlord dispossessed the tenant from 
a portion of the demised premises', there 
should be no apportionment of the rent 
— the whole rent being equally charge- 
able on every part of the land demised. 
This principle was given a further exten- 
sion in the case of Hurro Kumari 
Choudhurani v. Purna Chandra (4) 
where Sir Francis Maclean, C. J., and 
Banerjee, J., applied the principle to a 
case where the tenure was held under a 
lease which reserved the rent at a oor- 
tain rate per bigha. The learned Chief 
Justice thought this conclusion was jus- 
tified on the principle laid down in the 
English and Indian cases referred to in 
the case of Dhunpat Singh v. Mahommad 
Kazim.(^)^ This decision was followed 
by Asutosh Mookerjee and Caruduff, JJ.. 
in the case of Surendra Nath Guha v. 
Kali Kanta (5). It must be said, how- 
ever, in view of the decision in Katyani 
Debi V. Udai Kumar Das (1) in which 
their Lordships of the Judicial Com- 
mittee said that the principle could not 
be extended to a case where the rent was 
paid at so much per bigha that this de- 


(2) 12 W. R. 109. 

(3) C1897’ 

(4) [1901 

(5) [1910 


24 Gal. 296. 

28 Cal. 188. 

14 C. W. N. 201n, 


cision of Maclean, C. J., and BannerjeCf 
J., in the case reported inHurro Kumari 
Choudhtirani v. Puma Chandra (4) 
cannot now be regarded as good law. For 
the first time, it appears to me that a 
dissenting note was struck iu the case of 
Annoda Prosad v. Mathura Nath (6), 
in which Chitty, J., questioned as to how 
far the technicalities to be found in the 
English law should be allowed to affect 
the relationship of landlord and tenant 
in this country. Even after this deci- 
sion, the course of authority has been in 
favour of the view that there should be 
an entire suspension of rent in case of 
dispossession by landlord from the de- 
mised premises held under a lump rent. 
In 1919 the case of Manindra Chandra 
Nundy v. Narendra Chunder Dahiri (7), 
Fletcher, T., with whom Cuming, J., 
concurred held, following the decision in 
Neale v. Mackenzie (8), that 

‘‘where the landlord having let out a portion 
of a land to an earlier lessee lets it out again 
to a subsequent lessee and fails to deliver to 
the subsequent lessee possession of the entire 
land leased to him, the entire rent Is suspsn* 
ded.” 


Fletcher, J., pointed out in that caso 
that the decision in Neale v- Mackenzie 
[8), had always been considered as good 
law; with reference to the argument 
that the decisions of the English 
Courts should not be applied to 
system of law in this country, the learned 
Judge said this : 

“But the rule that rent is suspended on ao- 
oount of the dispossession of the tenant by the 
landlord from a portion of the holding has 
been recognized in a number of cases in this 
Court and, in my opinion, it U not open to 
question now.’* 

It was in this state of the authorities 
that the matter came up for consideration 
before their Lordships of the Judicial 
Committee in the case of Katyayani 
Debi V. Udai Kumar Das (1), to which 
reference has already been made and Lord 
Salvesen in delivering the judgment of 
their Lordships said : 

“The doctrine of suspension of payment of 
rent where the tenant has not been pnt m 
possession of part of the snbject leased has 
been applied where the rent was a lump 
for the whole land leased treated as an indivi* 
sible subject.” 

(6) [1909] 13 C. W. N. 702=2 I. C. 123-® 

Ce 5SOe ^ 

(7) [1919] 46 Cal. 936=52 I. 0. 13=23 C. w. 

N. 585. ^ f 

(8) 1 M. & W. 747=2 Oale 174=6 L. J. 

263. 
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Ifc soems to me that these observations 
recognize the rule laid down by the 
Indian decisions that where the rent is 
fixed in a lump there would bo suspen- 
sion of rent oa the ground of disposses- 
sion of the tenant by the landlord from a 
part Jof the demised premises. In the 
case of Sushil Kumar Bisioas v. Rajani 
Gant (9), Bepin Behari Ghose, J., and 
Roy, J., expressed the opinion that these 
observations of their Lordships of the 
Judicial Committee were no authority 
for the proposition that there should not 
be any apportionment in every case of 
dispossession by the landlord of the ten- 
ant from a part of the demised premises 
where the rent was a lump rental. With 
great respect to these learned Judges, I 
should say tha*-* it is difficult to read the 
decision of the Judicial Committee in the 
way these learned Judges seem to have 
read it. It appears to me that there 
would be no point in their Lordships of 
the Judicial Committee referring to the 
law in this behalf unless they intended 
to lay down that that was a view from 
which they did not dissent, even if they 
did not actually prove the rule. Thus it 
seems to me that the Privy Council was 
really laying down the rule that there is 
to be a distinction between the two 
classes of cases and that, in the case of 
lump rental, the rule of suspensions 
should be applied and, in the case where 
the rent is so much per bigha, the rule 
has no application. It is to be noticed 
also that the observations made by B. B. 
Ghose and Roy, JJ., in the case reported 
in Sushil Kumar Biswas v. Rajani 
Kant (9), were not necessary for the de- 
cision of that case ; for, in that case, the 
rental was a rental of so much per bigha 
and the observations made therein are 
obiter dicta and cannot prevail against 
the concurrent decisions in a large num- 
ber of oases beginning with the case de- 
cided by Peacock, C. J., in 1869. It is 
also to be noticed that, in an earlier caae, 
Behari Ghose, J., said this : 

It is true that the rule of suspensioa of 
rent on account of eviction by the landlord of 
tbs touftnt ffozn a portion of tho deznisdd pro* 
misos has been adopted in this Court in a 
series of oases and it is too late to quostioQ 
the adoption of that rule in out Court now • 
see Bisesioar Sarkar v. Kali Churn Ash (10).” ' 

observations difficult to reconcile with 
the obiter dicta of the learned Judge in 

(9) A.I.R, 1927 Cal. 737. 

(10) A.I.R. 192C Cal, 903. 


31 Calcutta^ Weekly Notes 990. The 
later authorities to which reference may 
be made are the decisions of Page and 
Mallik, JJ., in the case of Bhirendra 
Nath Roy v. Bhabatarini Debi (ll), 
where the learned Judges were in favour 
of the view of total suspension of rent in 
oases of dispossession from part of tenan- 
cies carrying lump rentals and of Greaves 
and Cuming, JJ., in the case of Suresh 
Chunder v. Mathura Nath (12), where 
the same view was adopted. Reference 
may also be made in this connexion to an 
unreported judgment of this Court in 
appeal from Appellate Decree No. 2361 of 
1927 which was delivered by me sitting 
singly on a review of the authorities and 
in which I came to the conclusion that 
the decisions of their Lordships of the 
Judicial Committee of the Privy Council 
in the case of Katyayani Debi v. Udai 
Kumar Das (l), laid down the rule of 
suspension of rent in cases of lump ren- 
tals. This decision of mine alluded to 
above which was given on 10th Septem- 
ber 1928 was appealed from under the. 
Letters Patent and it has been affirmed 
the appeal having been summarily dis- 
missed by C. C. Ghose and Mallik, JJ., 
on 8th January 1929. It appears, there- 
fore, ou a review of the cases to which 
reference has just been made that the 
learned Additional District Judge has 
taken the correct view of the law in this 
behalf. 

It has been argued, however, on behalf 
of the appellants that the facts in the 
present case do not give rise to the legal 
inference that there has been such dis- 
possessiou by the landlords as to attract 
the operation of this rigid rule. It is 
said that Prosanna was a revenue pur- 
chaser and that, as he had not in his 
possession the aikmi patta, it cannot be 
presumed that the subsequent settlement 
of some chucks with Nanda and Srish 
was done with the deliberate intention 
of depriving the defendants of certain 
lands of their tenancy. The answer, as 
given by the learned District Judge, is 
that it was quite easy for Prosanna to 
discover after his purchase at the revenue 
sale what lands were covered by the 
patta which was granted to the defen- 
dants. It is also a significant fact in 
this case which has been fonnd by both 
the Courts below that no rent has ever 

(11) A.I.R. 1999 Cal. 395. 

(12) A.I.R. 1923 Cal. 1187. 
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been realize! by the plaiatiffs from the 
defendants. The Subordinate Judge at 
p. 3 line 40 of the printed paper-book in 
this case states that no rent was ever 
realized by the plaintiffs from the defen- 
dants after their purchase. 

It has been next argued on b^alf of 
the appellants that the rule of law indi- 
cated above seems to operate harshly on 
the plaintiffs in this case for, while 
the defendants are in possession of a large 
tract of land and are making profits out 
of it, it is sheer injustice that the plain- 
tiffs should be deprived of rent in respect 
of the portion which is in ‘the possession 
of the defendants. In these cases, the 
rule which is followed is that the land- 
lord must secure to the tenant quiet en- 
joyment of every part of the demised pre- 
mises. It does not matter in the least 
that the area from which the tenant has 
been dispossessed is a small area. The 
law does not encourage a landlord to dis- 
possess the tenant from land in respect 
of which he has been granted a lease by 
letting it out again to a third person 


But the whole basis of the dootrine is that the 
rent due is an entire sum Sajjdi Ahfn^d v ; 
Trailokhjfa (14).” 

In this view, I am of opinion that the 
decision of the lower appellate Court is 
right and that it must be affirmed. 

In final reply, the learned advocate 
for the plaintiffs appellants raised the 
point that whatever our decision might be 
with regard to the recovery of rent, it 
ought not to affect the right of the plaia- 
tiffs to recover cesses from the defen- 
dants* This point was not raised in 
either of the Courts below ; nor was it 
raised in the opening of the case before 
us ; and it would not be right at this 
stage to allow this large question to be 
raised in reply. We, therefore, do not 
allow the point to bo raised. 

The result is that the appeal fails and 
must be dismissed with costs. 

Jack, J. — I agree. 

v.b /r.K. Appeal dismissed* 

(U) A.I.R. 1928 C.kl. 479. 


after the original demise had been 
effected. It may operate harshly in in- 
dividual cases. But it is always desir- ^ 
able to follow a definite rule rather than 
to be guided by considerations of hard- 
ship in individual oases. As is pointed 
out in another connexion by Lord Bir- 
kenhead in Itutherfovd v. Hichardson 
(13), that it is undoubtedly true that it 
is even better that some slight degree of 
injustice should be done in an individual 
case than that the Courts should abandon 
the sure anchorage of a dependable rule. 
Once you begin to deviate from the rule 
on the ground that the area from which 
dispossession by the landlord has taken 
place is a small area you will not know 
where to stop. In the absence of any 
equity to apportionment the rigid rule 
has always been adhered to. The true 
principle which should guide us in cases 
of this kind is that laid down by the 
learned Chief Justice in a case to the de- 
cision in which I was also a party- The 
learned Chief Justice said : 

“Bub the dootrine of suspension of rent de- 
pends solely on this that the rant due is an 
entire rent in respect of the land demised. If 
therefore the tenant is not given oconpation 
of the whole of the land demised, the landlord 
has no right to the entire rent and unless ha 
has a right or some equity to an apportion- 
ment he can re cover nothing on the conbraot. 

(13) [1923] A.G. 1. 
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Shhbawardt and Jack, JJ. 

Baj Chandra Datta — Petitioner. 

V. 

Habij Mohamed and Opposite 

Parties. 

Civil Revns. Nos. 1620 and 1621 of 
L928, Decided on 4th June 1929, against 
3 rder of Munsif, Isfc Court, Moulvi Bazar 
[Sylhet), D/- 23rd August 1923. 

(a) Bengal Landlord and . Tenant Proce- 
duri Act (8 of 1869). S. S 2 -Mortgagee of a 

non-lransferable occupancy holding cannot 
make deposit. 

A mortgagee of a non-transforable ocou- 

pancy holding is not entitled to raaka deposit 

nnder S. 52, as it is there contemplated that 
the deposit must ba made by the tenant or 
on his behalfi A. Z* R> 1327 Cctl, 752, Folh 27 
C. L. J. 473, Ref., 23 C. W, N. 132; A. I.,B. 
1929 Cal. 133, DisL [P 573 C 1 & 2] 

(b) Precedent— Conflicting decision — Sin- 
gle Judge differing from decision of Division 
Bench should submit case to Division Bench. 

When a Judge sitting singly is unable to 
follow the decision of a division benoh the 
batter course for him is to send the case to 
a division bench and not pass a dissentient 
judgment which only governs the case in 
which it is passed. [P 574 G 1] 

Paresh Lai Shome aud Nirod Lai 

Shome — for Petitioner. 

Hemendra Kumar Das — for Opposits 

Parties. 
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Jack, J. — This application has arisen 
out of an order of the munsif holding 
that the petitioner as a usufructuary 
mortgagee is not entitled to make a de- 
posit under S. 52 of Act 8 of 1869 for 
the purpose of staying execution of a 
decree for ejectment for non-payment of 
arrears of rent. It turns on the question 
whether a mortgagee of a non-transfer* 
able occupancy holding is entitled to 
make such a deposit under S. 52, Act 
8 of 1869 for the purpose of staying ex- 
ecution of a decree for ejectment of the 
tenants on account of non-payment of 
arrears of rent. It has been held in the 
case of Kali Kishore v. Gopal Bam (l), 
that a transferee of a portion of a non- 
transferable occupancy holding is en- 
titled to make such a deposit. On the 
other hand it has been held in the case 
of Baneswar Singh v. Abdul Hassan (2) 
that the purchaser of a non-transferable 
occupancy holding is not entitled to make 
such a deposit and again in the case of 
Skailaja Sundari Rai v. Surja Kanta 
Chaudhuri (3) it has been held that the 
mortgagee of a portion of a non-transfer- 
able occupancy holding is entitled to 
make the deposit. 

The case of a mortgagee differs from 
that of a transferee inasmuch as in the 
case of a mortgagee the tenant still re- 
tains an interest in the holding and if 
the circumstances are such that the de- 
posit can bo regarded as made on behalf 
of the tenant, then certainly the mort- 
gagee would be entitled to make the de- 
posit. But I am of opinion that under 
S. 52, Act 8 of 1859 it wasfcontemplated 
that the deposit must be made by the 
tenant or on his behalf. We find this 
is the construction which has been put 
upon S. 66 (2), Bengal Tenancy Act 
where the wording is similar (c/. Bro- 
jendra Nath v. Arman Shaikh (4). 
There does not appear to bo any reason 
why^ in the case of a non-transferable 
holding the landlord should be forced to 
receive a deposit from a stranger whose 
interest he is not bound to recognize 
unless this is specially laid down in the 
Act. In S. 170, Bengal Tenancy Act, 
Cl. (2) of which is similarly worded, 
Cl. (3) has been added to show that not 
only the judgment-debtor but any per- 
il) [1919]^ 23 0. W. N. 132=49 I. C. 7C6. 

(2) A. I. R. 1927 Oal. 752. 

(3) A. T. R. 1929 Cal. 133. 

(4) [1918] 27 C. L. J. 478=44 1. C. 977. 


son having an interest in the holding 
voidable on the sale may make the de- 
posit to relieve the holding from attach- 
ment and, under this clause it has been 
held that while a transferee cannot make 
the deposit a mortgagee can do so. If 
it is intended by S. 170 (2) that any one 
can make the deposit the addition of Cl, 
(3) would be meaningless as already under 
Cl. (2) the person referred to therein or 
any other person could make the deposit 
Cl. (3) is apparently to enlarge the cate- 
gory of persons who can make the de- 
posit which otherwise would have been 
limited to judgment-debtors. As the 
learned Judges in Kali Kishore’s case 
(1) pointed out the decision in Sarada 
Prosad V. Nobin Chandra (5) may have 
referred to transferable holdings so that 
it is not necessarily an authority for the 
proposition that the transferee of a non- 
transferable holding is entitled to make 
the deposit. The learned Judges in Kali 
Kishore’s case (1) followed the decision 
in Inder Pershad Singh v. Campbell (6J 
(which was however under S. 78 of the 
Act} Qiod relied rather on the wor(3ing 
of the section itself and the principles 
laid down in the case of Dayamoyi v. 
Ananda M.ohan (7), Those were more 
directly applicable to that particular 
case inasmuch as it was held in Daya^ 
wioyi 's. case that the transfer of a part 
of an occupancy holding does not entitle 
the landlord to evict the purchaser. 

There is a good deal to be said from 
the point of view of equity for the con- 
struction which has been put upon the 
section by the learned Judges in Kali 
Krishna's case and by Mallik, J., in 
Shailaja’s case but with the greatest res- 
pect I think that the view adopted by the 
learned Judges in Baneswar s case is tbel 
correct one and their reasoning would 
also apply in the case of a mortgagee of 
a non-transferable occupancy holding. 

The Rule is accordingly discharged 
with costs one gold mohur. 

This judgment will govern Civil Re- 
vision Case No. 1621 of 1928 which is 
also discharged with costs one gold 
mohur. 


Suhrawardy, J.— I agree. I wish 
to add that it seems to me that when 
a learned Judge of this Court sitting 


(5) [1864] Maraball's Rep. 417. 

(C) [1881] 7 Cal. 474, 

(7) [1915] 42 Cal. 172=20 0. D. J. 52 
I. C. 61=18 C. W. N. 971 (P.B.). 
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jsingly is unable to follow a decision 
of a Division Bench the better course 
for him is to send the case to a 
Division Bench and not to pass a dis- 
sentient judgment which governs only 
the case in which it is passed, I need 
not give my reasons here in support of 
jfchis procedure I have suggested but they 
are many. 

V.B./r.K. Rule discharged. 
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Rankin', C. J. and C. C. Ghose, J. 

Kalyanee Debi — Appellant. 

V. 

Hari Mohan Ghose — Respondent. 

Appeal No. 25 of 1928, Decided on 23rd 
April 1928, from a judgment of Pearson, 
J , in Original Suit No. 1616 of 1922. 

Civil P. C., O. 21, R. 89— Sale* held in 
execution of mortgage decree of High Court 
on Original Side — Amount to be recovered, 
or costs not specified in sale proclamation— 
Application to set aside sale can be made on 
depositing five per cent of purchase money 
and amount of decree. 

Order 21, R. 89, though well adapted to 
Mofuail practice is not in terms applicable to 
the practice of the High Court on its original 
side as regards sales held in execution of 
mortgage decrees inasmuch as no amount is 
Bpecified in the proclamation of sale as that 
for the recovery of which the sale was ordered, 
nor the amount of costs before they are taxed* 
In such circumstances what Court has to do 
is to apply the words oi the section as fairly aa^ 
possible and the mortgagor applying to set 
aside sale can do so on deposit of a sum equal 
to five pet cent of the purchase money and the 
amount of decree. ^ 

H. D. Bose, B. K. Ghose, S. C. Mitter, 

N. C. Mitter and N. C. Chatter ji — for 

Appellant* ^ .,-r ^ 

B, L, Mitter and J. C. Hazra—loT 

Mortgagor. 

S. Ghosh— iox Mortgagees. 

Rankin, C. J. — In this case an' appeal 
is brought by the purchaser at a sale held 
in a mortgage suit. It appears that the 
appellant purchased the property that 
was put up for sale and thereafter, with- 
in thirty days from the sale, the mort- 
gagor judgment-debtor applied under 

O. 21, R. 89, Civil P. 0., to have the sale 
set aside on paying the amount due to 
the decree-holder mortgager and five per 
.cent, compensation to the purchaser for 
the loss of the property. It appears that 
the auction purchaser thinks so highly 
of his bargain that he is not content 
with the five per cent and this appeal is 


brought to set aside or vary the order of 
Pearson, J. permitting 0. 21, B. 89, to 
take effect. 

The main difficulty arises by reason of 
the fact that that rale is framed io 
language, which though well adapted to 
mofussil practice, is not in terms appli- 
cable to the practice of the High Court 
on its original side as regards sales held 
in execution of mortgage decrees. The 
amount to be deposited for payment to 
the decree-holder, it is said by the rule 
Is the 

" amount specified in the proclamation Cf sale 
as that for the recovery of which the sale was 
ordered,’* 

and it is expressly provided by the last 
clause of the rule that nothing in B. 89, 
shall relieve the judgment-debtor from 
any liability he may be under in respect 
of costs and interest not covered by the 
proclamation of sale. There are authori- 
ties which say that as this rule is a con- 
cession to judgment-debtors it is to be 
applied strictly ; and there can be no 
doubt of the correctness of this in oases 
to which the rule can be applied strictly. 
When by reason of the fact that no am- 
ount is specified in any proclamation of 
sale as that for the recovery of which the 
sale was ordered, it is impossible to apply 
those words strictly, it appears to rne 
that in a matter of this kind what this 
Conrt has to do is to apply those wordsj 
as fairly as possible to the circumstances 
of the sale on the original side. 

Now, in the present case, the position 
is this There had been a preliminary 
and a final decree. Those decrees were 
adjusted by an arrangement scheduled to 
an order made on 23rd March 1926, and 
under that arrangement the plaintiffs 
were to accept a certain sum — Bs. 36,000, 
in full satisfaction. The defendant was 
also to pay all costs. The amount of 
Bs. 36,000, however, was to be adjusted 
and satisfied as to a part by the sum of 
Bs. 17,000 in the hands of one Mohini 
Mohan Bay ; the balance being a sum of 
Bs. 19,000 and costs and a sum of 
Bs. 1,000 which was to be paid by the 
plaintiffs to one Jokhiram was to be re- 
alized by sale of the properties comprised 
in the mortgage. As regards this Es. 1.000 
it seems that one Jokhiram was a credi- 
tor — creditor, as I understand, of the 
defendant — and the sum of Bs. 1,000 was 
to be paid by the plaintiffs and was to 
continue to remain a charge on the pro* 
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Perfeies comprised in fche mortgage in 
favour of the plaintiffs — "to be realised by 
the plaintiffs out of the sale proceeds 
thereafter. In these oiroumstauoes, the 
defendant applied to the learned Judge 
and obtained an order which directed him 
to pay a sum of Bs. 582, being the com- 
psnsation to go to the purchasers and a 
of Bs. 13,082 for payment to the 
plaintiffs of the balance of the amount of 
principal and interest payable to them 
under the decree. Nothing was said in 
the order about the costs of the suit. It 
appears that thereupon the defendant, 
instead of paying that money to the 
Eegistrar of the Court in his capacity as 
Accountant-General, paid it to the Begis- 
trar of the Court as such and it appears 
that no commission became at any time 
payable to the Accountant-General. The 
order had directed it to be paid to the 
Begistrar to be by him paid to the Con- 
troller of Currency with the privity of 
the Accountant-General and had also 
directed the commission of the Account- 
ant-General to be deposited. So far as 
the deposit with the Eegistrar was not in 
terms of that order it is a variation which 
we have ascertained results in no harm to 
the present appellants because they can 
without any deduction take the sum of 
money which was intended for them out 
of Court if the order of the learned Judge 
stands. In these circumstances I dismiss 
that question from our consideration. 

It appears next that as regards the 
actual amount to go to the plaintiffs the 
dispute centres upon two points only. 
The first complaint is that no sum was 
paid as costs and the second complaint is 
it is not a very meritorious complaint 
that the Bs. 1,000 to go to Jokhiram 
was not paid into Court. 

As regards the question of costs what 
we have to consider is what is the 
amount for the recovery of which the sale 
was ordered ; and. in my judgment, it is 
wrong to say that on the original side 
of this Court a person desiring to take 
advantage of B. 89 is obliged to pay in a 
lump sum making a guess of the amount 
or to go to the attorneys for the plaintiff 
and find out from them how much they 
are prepared to consider as correct. In 
my judgment, sales are not ordered for 
recovery of the amount of costs before 
they are taxed and it would be 
unreasonable and unfair in apply- 
ing this rule to say that a person in- 


tending to take advantage of E. 89 has to 
pay into Court an amount which is not 
yet ascertained. In this respect it may 
well be that the rules and orders of this 
Court now that it has been decided that 
B. 89, O. 21 applies to mortgage suits — 
require some further consideration and 
amendment. Speaking for myself I will 
have nothing to do with any doctrine 
which involves paying in an amount 
arrived at either by guess or by agree- 
ment with either side’s attorneys or by 
getting an order for taxation in the ab- 
sence of other side’s attorneys. I do not, 
therefore, think that the learned Judge, 
in the circumstances, was wrong in fail- 
ing to include a direction as to costs. 

The remaining question is the question 
of this Es. 1,000. It does not appear 
that the plaintiffs had paid the sum of 
Bs. 1,000 to Jokhiram or anybody. In 
these circumstances, I do not think that 
the learned Judge was wrong in refusing 
to hold that that was a sum for the reco- 
very of which the sale was ordered. 

This disposes of the appeal. In my 
opinion, the appeal must be dismissed 
with costs— two sets— the plaintiffs’ 
costs being limited to one counsel only. 
The plaintiffs and the purchasers are at 
liberty to take their respective moneys 
out of Court. 

C. C. Ghose, J. — I agree. 
v.b,/r,k. Appeal dismissed. 
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Bankin, C. J. 

Ram Charan Qoldar and others — Ap- 
pellants. 

V. 

Hamid Ali and others — Bespondents. 

Application in Appeal from Appellate 
Decree No. 809 of 1925. Decided on 26ti 
April 1928, for leave to appeal under S. 
15 of the Letters Patent. 

Court- fe« Act Sch. 2. Art. II (b)-Appeal 
from order rejecting leave for further ap- 
peal— Application not referred to in the de- 
cree— Art. 11 (b) applies. 

A memorandum of appeal against an order 
rejecting an application for'certiflcating under 

°° '“'‘her appeal „hea the 
decree m appeal does not make any reference 
to the applicatione is governed by Sch. 2, Art. 

[P 576 C IJ 

Jitendra Kumar Sen Gupta and Pro- 
nodh Chandra Kar — for Appellants. 
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Order . — In this case two learned 
Judges differed in the decision of a 
second appeal and in the end 
Cuming, J., under the amended letters 
prevailed and the appeal was dismissed 
Thereupon an application was made to 
Patent for a cetificate that the case was a 
fit one to be taken on further appeal. That 
application was made subsequently to 
the learned Judge upon a separte peti- 
tion. It was rejected and the rejec* 
tion was recorded in the order sheet ; 

“Read an application filed on 23rd February 
1923, and moved to-day. It is rejected.” 

The order is dated 24th February 1928. 

From that an appeal has been brought 
and the memorandum of appeal when 
lodged was excepted to by the stamp 
reporter on the ground that it was in- 
sufficiently stamped. It does not appear 
to have been sufficiently stamped, but 
the question of the correct Court-fee 
has been referred to me by the Taxing 
Officer under S. 5, Court-fees Act. 

It is contended for the appellant that 
this case is governed by Art. 11 (b), Sch. 
2 of the Act, which applies to a memo- 
randum of appeal when the appeal is not 
an appeal from a decree or an ‘order hav- 
ing the force of a decree. I have exa- 
mined the decree which has since been 
drawn up in the matter of the second 
appeal and I find in it no reference to 
the application for leave to appeal. In 
these circumstances it appears to me 
that the Court-fee is chargeable on this 
memorandum of appeal under Art. 11 (b), 
Sch. 2 to the Court-fees Act as has been 
contended for on behalf of the appellant. 

Accordingly the deficit Court-fee will 
be accepted if put in by Monday next. 

m.n./r.k. Order accordingly. 
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B. B. Ghose and Panton, JJ. 

Gopiram Bhotica — Creditor — Appel- 
lant. 


V. 


Biraj Mohan Chatterjee — Insolvent — 
Bespondent. 


Provincial Insolvency Act (5 of 1920)» 
Ss. 41 and *42 — Before ordering discharge 
Court must satisfy of facts given 
in S. 42. 

Before passing-au order of final discharged 
under S. 41 it is necessary for a Court to 
examine the insolvent and to be satisfied 
of certain facts which are to be found in 
S 42. [P 576 0 21 

Bhupendra Kumar Ghosh and Benbe* 
hari Kundu Chawdhury — for Appellant. 

Sitangshu Bhusan Bose and Bijan 
Behari Milter — for Bespondent. 

B. B. Ghose, J. — This is an appeal by 
the creditor against the order of final 
discharge of an insolvent under S. 41, 
Prov. Ins. Act. This insolvent, it is 
stated was indebted to a sum of over 
eight lacs of rupees and it is also stated 
that his assets amounted almost to noth- 
ing. The receiver made a report object- 
ing to the final discharge. An objection 
was also made by a creditor. The learned 
Judge has observed that the objections' 
to discharge put forward by the creditor 
and the receiver do not appear to me to* 
have any weight and I do not see that 
any good purpose would be served by the 
postponement of the order of discharge. 
The learned Judge, however, has not 
taken into consideration the facts which 
are necessary for him to be satisfied 
about before be makes an order of final 
disohai’ge. Those are to be found in 
S. 42, Prov, Ins. Act. The insolvent 
has not at all been examined. One of 
the creditors stated that he had got pro- " 
perties in the benami of third persons. 
Those facts should be considered. It 
also appears that the insolvent’s assets 
are not of a value equal to eight annas in 
the rupee on the amount of his unsecured 
liabilities and that being so he had to- 
satisfy the Court that it is due to cir- 
cumstances for which he cannot justly be 
held responsible. There are other things 
to be considered before a final discharge 
of an insolvent is made. We, therefore, 
set aside the order of the learned Dis- 
6rict Judge datod 16th January 1928 and 
send back the case for decision according 
to the provisions of the law after taking 
evidence in the case. 

Panton, J. — I agree. 


Appeal No. 126 of 1928, Decided on c v /o ir ^ , j 

23rd April 1929., from original order of Case remanded. 

Dist. Judge, 24-Parganas, D/- 16th Ja- 
nuary 1928. 
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B. B. Ghose and Panxon. JJ. 

_ Narendra Narain Choudhuri — Plain- 
tiff — Appellant. 

V. 

Nagendra Narain Choudhuri and 
others — Defendants — Respondents. 

Appeal No. 53 of 1925, Decided on 21st 
December 1928, against the original 
decree of Sub-Judge, Dhubri, D/- 17th 
September 1924. 

^ (a) HiAdu Law — Applicability — Family 

Rajbansis of Bengal of non~Hindu origin 
alleging to be governed by Hindu Law — 
Hindu names — Hindu priests — Hindu castes 
and gotras— Observed Hindu ceremonies 
and Hindu secular and ritual observances — 
Hindu Law held applicable. 

It was alleged that Rajbansi family of 
Bengal of non-Hindu origin was governed by 
Hindu Law. It was found that the family 
bora Hindu names, castes and gotras and 
had Hindu priests. They observed Hindu 
festivals, and ceremonials on marriages, on 
deaths and at shradh, as prescribed bv the 
Hindu rituals. 
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(d) Custom — Succession — Proof of primo- 
geniture. 

A custom of primogeniture might by proved 
by the fact that there were cadets of the 
family who had no share in the estate or 
that on any previous occasion a right to par- 
tition was asserted and successfully resisted. 

A custom as to primogeniture diQorent from 
the Hiniu Law of Succession was pleaded by 
a family. It was found that the partition on 
the basis of Hindu Law was at one time let 
in. Oral statement of persons, family priests 
was forwarded in support of the custom. 

Held: that the custom was not proved. 

LP 583 C 1 ] 

(e) Evidence Act, S. 115— Conduct — Ad- 
vantage taken under partition — Party es- 
topped from setting imparlibilily. 

The father of the plaintiff entered into 
a partition and the deed was acted upon for 
over 40 years, the plaintiff asserted bis claim 
to entire property as .being entitled by law of 
primogeniture and estate being impartible, 
but kept quiet for about 13 years and dealt 
with his share of the property as having been 
derived under the deed of partition. 

Held: that he cannot reasonably be heard 
to say^ that ha is entitled to succeed by pri- 
mogeniture which is the subsisting custom 
of the family. [P 594 q gj 


Held: that the Hindu Law was applicable 
and they were governed by the Dayabhaga 
School of law. [P 580 O 1 ] 

(h) Custom — Family custom of primogeni- 
ture — Maxim ** Cessat ratis cessat lex ” 
does not apply — Alteration in tenure of 
estate alters law of succession. 

Where a custom has originated in a family 
for certain reasons it cannot be said that 
those reasons being non-existent the custom 
itself should cease to exist. The principle 
embodied in the maxim cessat ratis cessat 
lex does not apply. But when in the case of 
zamindari of military tenure the nature of 
tenure is altered the rule of succession 
governing the zamindari is altered but whore 
in a zamindari family there was a family 
custom of primogeniture that system cannot 
be wiped out by the fact that the zamindari 
took a new settlement. [P 581 C 1, P 584 0 1 ] 

(c) Custom — Family custom of primogeni- 
ture — Service tenures — By Regulation 11 of 
1793 succession by general law was intro- 
duced — Prior succession by eldest son held 
not sufficient to prove custom of primo- 
geniture. 

The practice of succession by primogeniture 
WAS rabolisbed by Regn. 11 of 1793 which 
enacted that henceforth the succession to the 
estate would be in accordance with the 
Mabomedan or Hindu Law to which the 
patties were subject. The service tenures were 
therefore altered and became ordinary za- 
mlndaris subject to the general law of sue- 
oeaaion, so that tho fact that before passing 
of the regulation the eldest son was recog- 
nized as succeeding to tho zamindari estate 
is not sufdoienb to establish the custom of 
primogeniture in the family. [P 582 C 1] 
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Langford James, U. L. Sen Gupta, 
K, C. Chakravarti, Panchanan Ghosal 
and Durga Charan Hoy Chowdhury — for 
Appellant. 

Binode Mitter, Jatindra Nath Sa 7 i- 
yal, N. Sircar, S. C. Hoy, Saiiti Kumar 
Boy Chowdhury. Sarat Gha^idra Roy 
Choivdhury, S- N. Guha and Syed 
Nasiii AH — for Respondents. 

Sures Chandra Taluqdar — for Deputy 
Registrar. 

B. B. Ghose, J . — This is an appeal by 
the plaintiff against the judgment and 
decree of the Subordinate Judge, Assam 
Valley Districts, dismissing the plain- 
tiff's suit for recovery of possession of 
an estate which has been described as 
the Mechpara Estate. Plaintiff’s suit is 
based upon the allegations made in the 
first paragraph of his plaint that the 
Mechpara zemindars belong to a well 
known Rajbansi caste and the Mechpara 
Estate has been impartible and inalien- 
able since time immemorial by virtue 
of the kulacbar or custom governing the 
same family. Plaintiff then goes on to 
state that his grandfather Prithiram, 
was married to three wives and he had 
some children begotten of a maid ser- 
vant by the name of Pnrnimeswari. His 
grandfather died in 1875 and dis- 
putes broke out among the sons of Pri- 
thiram and in order to purchase peace, 
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his father, Khagendra, the other legiti- 
mate sons of Prithiram and the son born 
of the lady, who was called the maid 
servant, entered into a compromise, evi- 
denced by a solenama, dated 14th De- 
cember 1875, by which they had divided 
the estate into different shares. Kha- 
gendra died in February 1910, and the 
plaintiff has been since then in posses- 
sion of one anna odd share of the estate. 
He novv brings this suit for recovery of 
possession of 14 annas odd share of the 
estate as against his own brothers, who 
are defendants 1 to 5 and the other des- 
cendants of Prithiram. He asks for a 
declaration that he is entitled to the 
property as the eldest representative of 
the eldest line of Prithiram’s descen- 
dants. A short genealogy would be use- 
ful in understanding the claims of the 
parties: 


defendant 9, Prithiram had only one eon 
born of his wife Debeshwari named 
Uddhab Ram, who is dead, and is re- 
presented by his sons, defendants 6, 7 
.and 8. Defendants 1 to 5 do not contest 
the plaintiff s suit. They are, as I have 
already stated, the brothers of the plain- 
tiff. Barring them, all the other defen- 
dants contest the plaintiff’s claim. De- 
fendant 14 is a manager of the estate 
under the management of the Court of 
Wards. 

The defendants who contested the suit 
in the Court below and who also appear 
as respondents in this Court deny the 
allegations of the plaintiff as regards the 
kulachar or family custom of primogeni- 
ture or impartibility. Some of the de- 
fendants also contest the allegations of 
the plaintiff that Purnimeswari was not 
the married wife of Prithiram. On the 
RuQoaram 


Indreswari. 


I 

Mahiram 

Prithiram (died 1875) 
Debeswari. 


Kbogendra 
(died 1910). 


Purnimeswari 
(marriage questioned), 


Narendra 

Plaintiff. 


1 


I 

Kamalakanta Bbadreswar 
(dead). (dead). 

1 


Defts. 
1 to 5. 


Deft. 10. 
Deft. 10 (a). 
Deft. 10 (b). 


I 

Deft. 9. 


I 

Tilokram 
(dead). 
=Govindra Priya 
Deft. 12. 

I 

Adopted son 
(disputed) 
Deft 13. 


I 

Lokeuatb 

(dead). 


- j 

Bholanatb 
Deft. 11. 


Uddhab Ram. 
_ \ 


1 I 

Deft. 6. Deft. 7. 

The plaintiff describes Purnimeswari 
as a maid servant who was the mistress 
of Prithiram. His story is that the sons 
born of Purnimeswari, Tilokram, Lake- 
nath and Bholanatb were all illegiti- 
mate. Tilokram is dead and is now re- 
presented by his widow, Gobinda Priya 
defendant 12, and an adopted son defen- 
dant 13. Lokenath is dead. He died 
without leaving any descendants. Bho- 
lanath is alive and he is defendant 11 in 
this suit. Of the sons born of Prithi- 
ram s wife, Indreswari, Kbogendra was 
the father of the plaintiff and his 
brothers, defendants 1 to 5. The second 
son was Kamala Kanta who is dead and 
is represented by his son, defendant 
10 and defendants 10 (a) and 10 (b). 

The third son was Bbadreswar, who 
is dead and is represented by his son, 


Deft. S. 


allegations of the parties several issues 
were framed in the Court below, bub the 
only issues of importance which have 
been discussed before us are three. Those 
are issues 7, 8 and 10 which are in 
the following terms: 

Issue 7- Is there any custom or kula- 

Mechpara family asal- 

M®<^hp.ara Estate Im- 
partible and inalienable by reason of aneh 
custom and Kulachar ? 

i.* SQccessioa to the 

Mechpara Estate governed by the rale of pri* 

mogeniture as alleged or by the ordinary rales 

qL® to th- Dayabhaga 

bcbool of Hindu Law 7 ** / e 

and 'T,"" Tilokram, Lokenath 

illegitimate sons of the lata 
Prithiram Choudhuri and as such excluded 

trom inheritance ? *’ 

Subordinate Judge decided issue 
10 in favour of the plaintiff and hede- 
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oided the other two issues 7 and 8 against 
liim. In the result, as already stated, 
■the entire suit was dismissed. It should 
be stated at the oommencement that Ti- 
lokram and Lokenath were older than 
Khagendra. If they were the legitimate 
sons of Prithiram, then Khagendra 
would have no title to the estate, as- 
suming that the rule of primogeniture 
<5revailed in the family and the estate 
-was impartible. 

Mr. Liangford James, the learned 
counsel for the plaintiff contended be- 
fore us that the Subordinate Judge is 
wrong in his view that the estate was 
not impartible or inalienable and that 
this family is governed by the Hindu 
Law of Succession. His contentions 
were : (1) Impartibility may be due to 
the origin of the estate or it may be by 
custom created by agreement among the 
founders of the family. Inalienability 
in the same way may be an incident of 
the tenure and it may be also by custom 
tind {2} where the family is not Hindu 
by origin, any person alleging that the 
succession to the estate of that family 
is governed by Hindu Law has to prove 
that it has adopted the Hindu Law of 
Succession. His contention, with re- 
gard to the second point, is that 
this family is Kajbansi and, therefore, 
non-Hindu by origin ; and the Subordi- 
nate Judge has not approached the deci- 
sion of the questions involved in this 
case from this point of view. 

I will take up the second point first 
as to the applicability of the Hindu 
Law of Succession to this family, whether 
the members of the family are Hindus 
-and whether they are governed by the 
ordinary rules of Dayabhaga as found 
by the learned Subordinate Judge. 

In my opinion, the question whether 
the family is governed by the Hindu 
Law of Succession or not is a matter of 
secondary importance with regard to 
the question of the plaintiff’s right to 
the whole of the estate; bub as this 
question has been elaborately argued be- 
fore us by both sides, I think it is pro- 
per to record an opinion on the question. 

It was argued by Mr. James that as the 
family is Rajbansi, it is non-Hindu in 
origin and the defendants, who alle‘»o 
that it is governed by the Hindu Law, 
must prove that they have adopted the 
Hindu Law of Succession. Reliance is 
placed upon the case Fanindra Deb 


Raikat V. Rajeswar Dass (l) in support 
of this contention. The question is 
really one of fact whether those people 
assuming that their origin is aboriginar 
have adopted the Hindu Law as a whole 
in matters of succession. The evidence 
in this case, however, leaves no room 
for doubt that whatever might be the 
origin of the facnily they adopted Hin- 
duism in its entirety and it will ho idle 
^ say that they are not governed by the 
Hindu Law. They are in aU essential 
purposes Bengal Hindus. First, it is 
only necessary to see what names they 
bear : and it would appear that their 
names can hardly be distinguished from 
the usual Bengali names. It is undis- 

. _ priests and their 

priests are Bsngali Brahmins. The evi- 
dence of both sides shows that their 
last priest was Hara Prosad Chakravarty 
and it is also stated that they have got 
a priest at present, but his name does 
not appear in the evidence. Exhibit 
20, which is the Budget Estimate for 
the year 1320 of this family shows the 
religious ceremonies of the family for 
which money was spent. These reli- 
gious ceremonies include Jagannath Puja, 
Satyanarain Puja, Mansa Puja, Janmas- 
tami Puja, Durga Puja. Punya, Bastu 
Puja and Saraswati Puja and then Dol- 
jabra, Kamdeb Puja, Rasjatra, monthly 
Kali Puja and so forth. All these Pujas 
are performed in well-to-do Bengali 
families. 

The pedigree which the plaintiff 
produced and which was alleged to 
have been obtained from their deceased 
family priest, Hara Prosad Chakravarby, 
begins by stating their gotra as Kasyap 
Gotra and there is mention of their 
sapindas in that list. The aborigines 
have nob been fJroved to oare for sapin- 
das nor have they any gotras so far as 
I am aware. This is peculiar to Hindus. 
Then whenever the plaintiff and the 
other members of the family describe 
themselves, they describe themselves as 
belonging to the caste of Rajbansies. 
There is a large number of documents 
on the record executed by Khagendra 
and his brothers and the other members 
of the family in which they describe 
themselves as belonging to that caste. 

It is only the Hindus who speak of 
caste. 

(1> [1885J 11 Cal. 403=12 I. A. 72=4 Sar, 

610 (p.c.;. 
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Then coming to the oral evidence it 
will appear that these people observe 
mourning on the death of any member 
of their family and that mourning .is 
observed for 30 days. During the 
period of mourning they do not take 
meat or fish, or milk or produce of the 
milk of buffaloes. That is the practice 
in orthodox Bengali Hindu families. 
Then they have the performance of the 
sradh after the expiry of the period of 
mourning. The evidence of both sides 
shows that on the death of a member of 
the family, before the funeral pyre is 
lighted, there is the Mukhagni ceremony 
which, I believe, is peculiar to Bengal 
Hindus and it consists of putting lighted 
reeds to the face of the corpse before the 
funeral pyre is set on fire. This is 
generally performed by the eldest son if 
he is present at the time of the orema< 
tion. There is also direct evidence on 
behalf of the plaintiff as to the family 
being Hindu. Santoram Burman (wit- 
ness for the plaintiff) says in answer to 
question 16. ** The owners of the Mech- 
para Estate are Hindus by creed, ” 
Raja Abhoy Narain Dev, a witness 
examined on behalf of the plaintiff, and 
son-in-law of Khagendra Narayan Ghou- 
dhuri, states in answer to question 
16 “ I know the owners of the Mech- 
para Estate to be Hindus by creed’* and 
he speaks of himself “ I am myself a 
Hindu/’ 

*'I know the owners of the Mechpara Estate 
to be Bajbansia. My marriage was duly cele- 
brated by calling priests and others. In my 
marriage my father-in-law gave away the 

bride.” 

Kamini Mohan Guha, another witness 
on behalf of the plaintiff, says in answer 
to question 11. 

” 1 think that the zamigdars that are at 
present in Mechpara are governed by the 
Dayabhaga.” 

It is unnecessary to pile up further 
evidence. There cannot be the least 
shadow of doubt that whatever the 
parties may state in order to serve their 
own purposes, upon the evidence on the 
record, the family is governed by the 
Hindu law and being residents of Bengal, 
they must be governed by the Daya- 
bhaga School of Hindu Daw. 

This finding, however, as I have al- 
ready stated, does not put an end to the 
plaintiff’s case : because assuming that 
the family is governed by the Daya- 
bhaga School of Hindu Daw, the plaintiff 


is still entitled to prove that the oustom 
of primogeniture prevails in the family 
and the estate is impartible and inalien* 
able by custom. That there are imparti- 
ble estates in Bengal in the possession 
of Hindus cannot be and is not denied. 
That such estates exist was recognized 
by Regulation 10 of 1800, which enacted 
that the provisions of Regulation 11, 
of 1793 as regards the rule of succession 
did not supersede the custom of primo- 
geniture. We have therefore, to see 
whether the plaintiff has been able to 
prove the existence of the custom as 
alleged. In the plaint, as I have already 
stated, the plaintiff based his claim upon 
the kulaohar or family custom, but dur- 
ing the argument in the Court below it 
seems that the plaintiff’s pleader also 
claimed that primogeniture may be 
established by the fact that this Meob- 
para zemindari was originally a mili- 
tary tenure and , therefore, by the nature 
of the tenure, the estate is impartible 
and succession would be by the rule of 
primogeniture. In support of the con- 
tention that the estate was a military 
tenure, reference has been made to cer- 
tain publications mentioned in the judg- 
ment of the Subordinate Judge. The 
question is whether it is still a military 
tenure. 

In addition to those historical works 
referred to by the learned Subordinate 
Judge, the learned counsel for the plain- 
tiff also refers to the Permanent Settle- 
ment kistibundi, which describes the 
mabal Mechpara as mahal Topkhana '* 
and from those it is contended that it 
is still a military tenure. There can- 
not, however, be any doubt that the es- 
tate is not held under a service tenure. 
There are well known estates known as 
the Khargapur Ghatwali Estates, which 
are impartible and inalienable by the 
very nature of them. Is this Mechpara 
Estate like oue of those ? There is 
nothing to show that it is so. It is 
really an ordinary zemindari and suc- 
cession to it must follow the ordinary 
law unless a special family custom is 
proved. I need hardly discuss the inci- 
dents of a military tenure and how such 
incidents may be lost even if its origin 
was a military tenure by taking a differ- 
ent sort of grant from the Government. 

In the case of Rajkishen Singh v. Ram* 
joy Surma Mozoomdar (2), their Dord- 
””(2) [1875J 1 Cal. 186=19 W. B. 8. ” 
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ships made the following observations 
(at p. 191) : 

“ In the present oase the estate was held 
•dirootly from the Government^ there beinc 
no in^bermediate lord. And it appears to 
their Lordships that upon this settlement. 
«ny incidents of the old tenure as a military 
]agir requiring the render of services, if any 
suoh ever existed, were as oonditioas of 
tenure, impliedly at an end and that the 
jemindari so far as relates to tenure, was 
thenoeforth held under the Government as 
an ordinary zemindari free from any suoh 
•conditions. The settlement would not how- 
ever, ‘of itself, have operated to destroy a 
faniily usage regulating the manner of des- 

The argument, therefore, that is ad- 
vanced on behalf of the appellant that on 
account of the nature of the tenure it 
should be held that it is impartible and 
succession is according to the rule of 
primogeniture, cannot bo maintained. 
It is quite true as was observed ia the 
^86 of Bao Kishore Singh v. ML 
Gahenabai (3) that where a custom had 
jorigiuated in a family for certain rea^ 
sons, it cannot be said that those rea- 
sons being non-existent the custom 
itself should cease to exist. In such a 
case, as their Ijordships observe, the 
principle embodied in the expression 
Gessat ratio cessat lex, does not apply. 
But it is quite different where the claim 
is made on the basis of the nature of 
the tenure. When the nature of the 
tenure is altered then, as their Lord- 
ships observe in the case of Bajkishen 
Singh v. Bamjoy Surma Mozoomdar (2) 
the rule of succession is altered. The 
plaintiff mast, therefore, in order to 
succeed rest his case upon a family cus- 
tom as he had actually pleaded in his 
plaint and we have, therefore, to see 
whether the plaintiff has succeeded in 
establishing a family custom of primo- 
geniture and inalienability. The learned 
counsel for the appellant relied upon 
certain documentary evidence in sup- 
port of his contention that the plaintiff 
has been able to establish the custom 
pleaded. He refers first to Ex. 2, dated 
6th April 1790 in which the Board of 
Revenue asks the Collector to furnish 
them with a statement of the family of 
Runnaram who had died before that. 
The next document is Ex. 4, dated 17th 
June 1790, the report of a local official 
called Roy Royan, which runs thus • 
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His eldest son Mahiram is his suooessor 
zemindari. Respecting any other 
heirs the deceased zemindar may have left 
1 am not prepared to report correctly. " 

Subsequently the Commissioner makes 
this report which is found at the top 
of the paper : 

liiat of the family of the deceased Run* 
naram. Zemindar of Maohpara, Sobun the 
aefunot s mother, two wives, Mahiram a 
lagibimaba son, aged 9 years, Gumburam a 
legitimate son aged 4 years, a legitimate 
son aged 4 years, a legitimate son whose 
name is unknown aged one and a half 
years, Rupram an illegitimate son aged 15 
years and an illegitimate son whose name is 
unknown aged 12 years. N. B. The defunct 
has not left any other relations. ” 

Upon this report the Board of Reve- 
nue made this direction : 

“ We direct that Mahiram the eldest 
legitimate son of the late Runnaram be al- 
lowed to succeed his father in the zemindari 
of Meohpara after the usual publication 

has been made in the district and at the 
Khalsa. 

This is dated 2l3t July 1790. The 
next document is Ex. 6, which confirms 
this report : 

“ Governor-General having directed 
that; the dlddsfc son Mahiram should be al- 
lowed to succeed bis father in the zemindari 
of Mechpara after the usual publications, I 
am directed to desire that you will make the 
same at the Khalsa and report the result. 

This is signed by the Secretary of the 
Board. This is followed by the report of 
the Commissioner, Ex. 7, that proclama- 
tion was made respecting the succession 
of Mahiram the eldest son of the late Ruu- 
naram and the next document ia Ex. 8, 
a letter from the member of the Board 
of Revenue to the Commissioner of Gooch 
Behar to the effect that no objections 
having been made to the succession of 
Mahiram, the Commissioner would al- 
low him to succeed his father in the 
zemindari of Mechpara agreeably to the 
orders of the Governor • General in 
Council. Upon these documents it is 
contended that it was recognized by the 
Government at the time that the suc- 
cession to the estate was only to the 
eldest son of the deceased* proprietor and 
that the rule of primogeniture prevailed 
in the family. I do not think any suoh 
inference can at all be drawn from these 
proceedings. If one looks at the pre- 
amble of Regn. 11 of 1793 it shows that 
the custom had grown under the pre- 
vious administration of the country be- 
fore the coming of the British, that 
upon the death of a proprietor of an es- 
tate, it devolved entirely on the eldest 
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son to the exclusion of all other sons. 
This pi'actice was on account of the in- 
convenience felt about the division of 
the estate and of the revenue. Regn. 11 
of 1793 enacted that henceforth the 
Isuccession to the estate would be in 
accordance with the Mahomedan or 
Hindu law to which the parties were 
|Subject. The fact, therefore, that be- 
|fore the passing of Regn. Il of 1793, the 
jOldest son was recognized as suc- 
jCeeding to the estate of Runnaram 
jdoes not establish the custom of primo- 
geniture in the family as this practice 
was followed by the Government in the 
case of every estate. The next matter, 
however, is directly against the conten- 
tion of the plaintiff. Mahiram died in 
1828 leaving a legitimate son Prithiram 
and an illegitimate son Madhoram. It ap- 
pears from Ex. E, dated 22nd January 
1832, a report of the Collector of Rung- 
pur of Mechpara Pergana, that : 

“ Mahiram died leaving a son born of his 
wife, named Prithiram and another son 
Madhoram born of Runga, a Jul Chittona. or 
left-handed wife. " 

It goes on to say that : 

“an enquiry was set on foot to establish the 
right of Madhoram which was proved and 
agreeably to a bewasteh (the opinion) ob* 
tained from the Pundits of Assam, two-thirds 
of the father’s property was allowed to 
Prithiram and the remaining one-third to 
Madhoram. To this no objection has been 
made by either party. I, therefore, assume 
this point as settled. " 

This shows beyond any doubt that 
the estate was not considered descendi- 
ble according to the rule of primogeni- 
ture, nor was it impartible. The ille- 
gitimate son was allowed one-third 
share of the property left by Mahiram. 
It is contended on behalf of the appel- 
lant that at that time Prithiram was an 
infant and therefore, no objection could 
have been taken on his behalf. The 
estate wa^ taken charge of by the Court 
of Wards on behalf of both the minors 
and their mothers were appointed their 
guardians. It is quite true that Prithi- 
ram himself could not object to this 
division of the estate, he being a minor. 
But if the custom of primogeniture 
in the family was so well established as 
the plaintiff would ask us to believe, is 
it conceivable that the Collector who had 
made enquiries about the right of the 
illegitimate son and went into the trou- 
ble of taking the bewasteh of the Pandits 
of Assam as regards his rights could not 


have been cognisant of the well establish*- 
ed custom of the family of primogeniture 
and can it be believed that if there was 
such a custom, he would not have repor- 
ted that by the custom of the family 
Prithiram would be the sole owner, even 
if he had a brother born of a lawful wifo 
of his father. It is next argued on ’be- 
half of the appellant that the fact that 
one-third of the property was allowed to- 
Madhoram, the illegitimate son of Mahi- 
ram, is of no consequence, because 
Madhoram died in 1834 and after that 
Prithiram claimed the entire estate to- 
the exclusion of the mother of Madborana 
who would have been his heir. The. 
learned Subordinate Judge in dealing 
with this argument has observed that 
probably the lady was* living in the 
family and did not care to assert her own 
rights. That may be one explanation- 

But assuming that the lady was put 
aside it would not prove primogeniture. 
The utmost that the plaintiff could urge 
was that widows did not succeed to the 
estate. This one fact that Madhoram got a 
share goes strongly against the claim of 
the plaintiff. Reliance is next placed upon 
theoral evidenceon behalf of the plaintiff. 
This oral evidence consists of the state- 
ments made by three persons the first of 
them being Santoram Burman. He gives- 
his age as 90 or 91 years. His position 
19 that he was menial servant of Prithi- 
ram on a pay of Rs. 3 per month, and 
speaks about the rule of primogeniture 
in a zemindari estate of considerable 
value. Under what circumstances this 
man came to know of the custom, which 
could never have been a topic of conver- 
sation daring his time, it is difficult to 
say. Apart from the social position of 
this man, he is an absolutely ignorant 
person. He does not know anything^ 
what a year is, what a date means, what 
a month is. He was in service under 
Prithiram for only about four years. 
How this man could possibly have known- 
about the rule of succession is difficult to 
understand. The next witness on whoso 
evidence the plaintiff relies is Kamini 
Mohan Guha. This man is of a better 
position in society. He was at first a 
tutor of the plaintiff under Khagendra 
Narayan Choudhuri. Then gradually h© 
served the estate in other capacities. 

He gives evidence to the effect that the 
custom is that the lawful eldest sou of 
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the Meohpara zemindar would inherit 
the property: the estate is impartible and 
inalienable. Then when ho was asked 
from whom he had heard it he said ‘'From 
Khagendra Narayan Choudhuri,” that is 
the father of the plaintiff, and from suoh 
other persons who would naturally know 
of the existence of the custom in the 
family. As regards Khagendra Narayan’s 
knowledge, the Subordinate Judge truly 
observes that his knowledge is of no ac- 
count, because that man himself had 
entered into a partition deed with his 
brothers. This oral evidence, therefore, 
^n be dismissed without much comment. 
The last witness on whom the plaintiff 
relies is another person named Krishna 
Mohan, who says “l simply hear that 
the succession goes to the eldest son.” 
Apart from that, there is the oral evi- 
dence of the plaintiff, who, of course, 
does not know anything about the custom 
bufc ho says thSit ho hotird of ifc from his 
father. In order to establish a custom 
varying the rule of ordinary descent, 
better evidence should have been put for- 
ward. A custom of primogeniture might 
be proved by the fact that there were 
cadets of the family who had no share in 
the estate, or that on any previous occa- 
sion a right to partition was asserted 
and successfully resisted. Nothing like 
such evidence is available in this case. 
There was an illegitimate son of Mahiram 
along with a legitimate son and the 
illegitimate son was allotted a share. 
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The next event which disproves this 
claim of primogeniture is Ex. A the parti- 
tion deed entered into by all the sons 
of Prithiram dated 16th December 1875. 
In that document it is stated that Prithi- 
rarn Ohoudhuri Eai Bahadur, zemindar 
died leaving the seven brothers as his 
heirs. Then it speaks of dissensions 
haymg broken out among them and so 
forth. By that deed in para. 1 it was 
stipulated that Khagendra. Kamala 
iianta, Bhadreswar and Uddhob would be 
jointly entitled m equal shares to an 

eleven annas share and Tilokram, Loke- 

Bholanath would be equally 
entitled to a five annas share in the pro- 
perty. This was followed by applications 
for mutation of names in the Oollectorate. 
iijx. 1 18 a petition of Khagendra and 
others dated 16th December 1875, where 
the same expression is repeated that 
Prithiram died leaving seven sons as his 


heirs surviving. Ex. J is the petition hy 
lilokram of the same date. Ex. K dated 
17th July 1876. is a petition by Khagendra 
for opening separate accounts and in it 
it is stated that Khagendra had inherited 
moveable and immovable properties of 
th& shtiros stated in the petition as heir 
to the properties left by Prithiram. After 
that suits were brought by Khagendra 
and all the other descendants of Prithi- 
ram for rent against tenants and these 
documents range from the year 1880 to 
1907 which have been filed as exhibits in 
this case. In 1885 Bhadreswar presented 
a petition for registration of his name 
after attainment of majority. That is 
Ex. YYY. Then Ex. DDD. dated 13th 
May 1892 shows that the widows of some 
of the heirs, some of the descendants of 
Prithiram collected rents and Khagendra 
entered into an ekrarnama with two of 
the widows for collecting rents on their 
behalf. In May 1907 Khagendra mort- 
gaged one anna share of the property, 
stating that he was entitled to two annas 
15 gandas share in the property and he 
subsequently executed another mortgage. 
All these transactions show that Khagen- 
dra not onlyjentered into a partition with 
the branch born of Purnimeswari bufc 
stated throughout that all the seven sons 
of Prithiram were his heirs and he as- 
serted title to only his fraction of two 
annas 15 gandas which was a fourth share 
of the 11 annas which were allotted to 
him and his other cosharers. After the 
death of Khagendra, Narenda the plain- 
tiff in the case, applied for muta- 
tion of his name for one-twenty-fourth 
share in the 11 annas of the property 
(Ex. 11). There is a note at the end 
that Narendra claims 16 annas interest 
but he was actually in possession of one- 
twenty-fourth share of the 11 annas and 

he stated later on in a petition dated 
13th November 1911 that he reserved 
the right to apply for his name being re- 
gistered with regard to the remaining 13 
and odd annas share. This, hosvever, 
was rejected. Subsequently the plaintiff 
mortgaged his share to others. 

The matter, therefore, comes to this, 
assuming that the estate was a military 
tenure at the commencement as soon as 
the zemindar took a permanent settle- 
ment, the nature of the tenure was alter- 
ed and he became an ordinary zamindar- 
subject to the general law of succession. 
This would be a complete answer to the 
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argument based on the fact that primo- 
geniture and impartibility must be as- 
sumed from the nature of the tenure. If 
there was a family custom of primogeni- 
ture, that custom certainly could not 
have been wiped out by the fact that the 
zemindar took a new settlement from 
jthe Government. The authority for that 
proposition will be found in the case of 
Bao Kishore Singh v. Mt. Gahenabai (3) 
already referred to. But if the case is 
that the rule of primogeniture was ac- 
cording to the custom of the family, 
then the question is what would be the 
result of the acts of Khagendra supposing 
that the custom has been proved. I have 
alteady shown that the custom has not 
been proved by the evidence which has 
been adduced. But if there was such a 
custom, then by the acts of Khagendra 
that custom was given up. The autho- 
rity for this proposition will be found 
in the case of Rajkrishen Singh v. Ram- 
joy Surma Mozoomdar (2), which has 
already been referred to. Sir Binode 
Mitter who appeared on behalf of some 
of the defendants laid stress upon the 
observations of their Lordships at p. 195 
of the report which run thus : 

Their Iiordships cannot find any principle 
or authority for holding that in point of law a 
manner of descent of an ordinary estate, de- 
pending solely on family usage, may not be 
discontinued, so as to let in the ordinary law 
of succession. Such family usages are in 
their nature diSerent from a territorial cus- 
tom, which is the lax loci binding all persons 
within the local limits in which it prevails. 
It is of the essence of family usages that they 
should be certain, invariable, and continuous, 
and well established discontinuance must be 
held to destroy them. This would be so when 
then the discontinuance has arisen from ac- 
cidental causes : and the effect cannot be less, 
when it has been intentionally brought about 
by the concurrent will of the family. It would 
lead to much confusion, and abundant litiga- 
tion, if the law attempted to revive and give 
effect to usages of this kind after they had 
been clearly abandoned, and the abandon- 
ment had been, as in this case, long acted 
upon.” 

It is conteaded ou behalf of the appel- 
lant that the arraagemeut entered into 
by Khagendra was due to oompulsion. 
On the death of Prithiram there were 
disputes among the brothers and on that 
account the Deputy Comissioner inter- 
vened and they were compelled to enter 
into this arrangement. Now, it is not a 
lease of the arrangement having been en- 
Jte.'ed into by coercion or undue influence. 
Khagendra also, as 1 have already shown, 


after having entered into that arrange-) 
ment, continued to act upon it for nearly 
40 years and the documents which have 
been produced in this case state distinct- 
ly that he came into possession as one of 
the heirs of Prithiram. It is true that 
Narendra, the plaintiff, after the death 
of Prithiram stated that he asserted a 
claim to the whole of the property. As- 
suming that that assertion of the claim 
reserved his right to bring the suit about 
three days before the period of limitation 
had expired, had he any subsisting right ? 
If the custom had been discontinued by 
his father and had been acted upon for 
such a long period of time, no other mem- 
ber of the family of the succeeding gene- 
ration could assert that the family cus- 
tom still subsists. The explanation of 
Narendra, the plaintiff, is that he kept 
quiet for about 12 years, and dealt with 
his share of the property as having been 
derived under the deed of partition for 
want of funds. Whatever that may be 
he cannot now reasonably be heard to 
say that he is entitled to the entire 
property according to the rule of primo- 
geniture which is the subsisting custom 
of the family. In my judgment, there- 
fore, the Subordinate Judge is quite right 
in bolding that the plaintiff is not enti- 
tled to succeed in his claim. 

This finding finishes the appeal of the 
plaintiff. 

But defendant 11 and defendants 12 
and 13 who have appeared separately 
contend that the Snbordinate Judge is 
wrong in his finding that Pnrnimeswari 
was not the married wife of Prithiram 
and they seek to support the decree of 
the Snbordinate Judge on another ground 
that assuming that the plaintiff’s story 
is true that succession to the estate was 
according to the rale of primogeniture, 
the plaintiff would have no right as his 
father was really a junior member of the 
family, Tilokram, Lokenath and Bhola- 
nath being older than Khagendra, the 
father of the plaintiff. Bholanath is 
the only direct descendant of Prithi- 
lam now alive. The learned Advo- 
cate General who appears for him 
contends that the Subordinate Judge 
ought to have held upon his own findings 
that Purnimeswari was the married wife 
of Prithiram. The learned Subordinate 
Judge has stated that there is no evi- 
dence worth the name that Parnimqwari 
had been a maid servant. In my opinion 
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the name Pumimeawari ifcself would 
show fchafe she could not; have been a 
maid servant. The name is too aristo- 
cratic for a maidservant. However, the 

Judge has found that 
itPrithiram married her at 'all. he must 

have married beneath his rank. That is 

quite possible. This mirriage again, as 

the learned Subordinate Judge hnds, if it 

place, must have taken place 
100 years ago. Bholanath, the last sur- 
viving son, is 71 and it is very difficult 
to find any person alive after this long 
lapse of time, who could possibly 
speak to the fact of the marriage, 
If It had actually taken place. The 
evidence is, therefore, mainly on the 
point as to how she was treated and 
how her sons were treated during Prithi- 
ram s lifetime and also subsequent to 
his death. There is uncontradioted evi- 
denoe that the sons born of Purnimes- 
wari were treated in the same way as 
the sons born of the other two wives of 
Prithiram. ‘ They were married to girls 
of respectable families as the learned 
Subordinate Judge has found. Even 
after Prithiram s death the lady was 
regarded as the mistress of the house 
After her death all the sons of Prithiram 
observed mourning (asouch) as can only 
be observed in the case of persons be- 
longing to the same gotra. If she was a 
maid servant and was never married to 
Prithiram, the other members of the 
family the legitimate descendants of 
Prithiram, however they might have 
regard for their father’s mistress, would 
have no occasion to observe asouch or 
mourning according to the Hindu custom 
after her death. It is unnecessary to 
restate the instance given by the Subor- 
dinate Judge when Bholanath was trea- 
ted with the respect due to a legitimate 
son of Prithiram. 

4 . Subordinate Judge, however, sta- 

tes that if Prithiram chose to take 
Purnimeswari as his wife without a 
formal marriage, no one within the 

limits of Meohpara would dare to 

show her disreepeob during his lifetime. 

Stated ® k T’ >>8 

etated that nobody would show her the 

respect which is due to a married wife of 

Prithiram. Then it appears that one of 

the defendants who has been examined 

and who says that Purnimeswari was 

not the married wife of Prithiram, had 

to admit that he had married into the 
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^naily of the Raja of Jalpaiguri and tho 
Raja of Jalpaiguri himself has married a 
daughter of Bholanath. It would be im- 
possible to suppose that the Raja of 
Jalpaiguri, holding such a respectable 
position among his community, would 
marry the daughter of a person who has 
such a blot in his pedigree. An attempt 
has been made Jto show that the Raja of 
Jalpaiguri has discarded the daughter 
of'BhoIanath as his wife, but the witness 
Jatindra, who gave evidence, as regards 
this marriage, could not venture to make 
such an allegation. Then there is the 
evidence of Tilokram having performed 
the mukhagni ceremony of Prithiram. 
which he would naturally do as a legiti- 
mate son being the eldest when Prithi- 
ram s dead body was cremated. Kamini 
ICumar Guha the witness of the plaintiff, 
on whom much reliance was placed by 
^e appellant, says that on the death of 
Khagendra Babu all the zemindars of 
Meohpara along with Bholanath Babu 
sat together and dined. There is no 
question and not a title of evidence that 
Bholanath wag at any time looked down 
upon as a man born out of wedlock. 

The defendant’s witness, Rebati Kanto 
Chakravarty, who is the manager of a 
different estate, was in the service in 
the Meohpara Estate from the year 1287 
to 1319. He gives evidence as to the 
position which Purnimerwari occupied 
during her lifetime. He says that Kha- 
gendra used to call Purnimeswari 
mother” and the witness lived with 
Khagendra for a longtime. Then there 
is the evidence of this very witness 
that after the death of Tilokram, all the 
members of the family observed asouch, 
which would not be the case if Tilokram 
was not a legitimate son of Prithiram. 
There is also the evidence of Kamini, 
plaintiff’s witness, who says that Bhola- 
nath Babu and Khagendra Babu have 
the same guru (spiritual guide) and 
purohit. This also would not be tho 
case if Bholanath had not been the 
legitimate son of his father. Taking all 
these things into consideration it seems 
to me absolutely wrong to say, after this 
lapse of time, that Bholanath or his 
brothers were the illegitimate sons of 
Prithiram. It is not stated that Purni- 
meswari belonged to a different caste. 
The only assertion made is that she 
came as a maid servant. Now even' if 
that be so, as these people belong to the 
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lower casfce of the Hindu community, no 
elaborate formal ceremony is necessary 
for a legitimate marriage and I do not 
see that there was any difficulty in 
having the marriage performed between 
Prithiram and Purnimeswari. At any 
rate, she was never treated as a mis- 
tress of Prithiram, nor were her sons 
treated as illegitimate. 

The Subordinate Judge after stating 
the facts came to the opposite conclusion 
merely upon the ground that by the 
partition, Tilokram and his brothers 
took a little more than the share of 
illegitimate sons, and a little less than 
the legitimate sons. In settling the dis- 
pute some one must make concessions 
and it is stated that at the time Tilok- 
ram was ill and he was asked by certain 
pleaders as the eldest member of the 
family to make some sacrifice in order to 
purchase peace. That might have been 
a reason for his giving up a small share. 
It is not improbable that the dispute was 
with regard to ornaments in the hands 
of Purnimeswari, she was the last survi- 
ving wife of Prithiram and it is not im- 
probable that after the death of two 
wives of Prithiram she got all the orna- 
ments belonging to those ladies and after 
the death of Prithiram, Khagendra and 
others would naturally ask for a share of 
those ornaments. That might have been 
the cause of the dispute and if she had 
those ornaments, Tilokram might very 
well have given up a small share in the 
property instead of giving up those orna- 
ments. However that may be, there 
may be many other reasons why this 
reduced share was taken and I do not 
think that the inference of the Subordi- 
nate Judge that this concession was 
made because Tilokram and his brothers 
were illegitimate, can be the only in- 
ference as to why this concession was 
made. 

I do not think that this inference is^ 
legitimate. Having regard to these cir- 
cumstances, in my opinion, the plaintiff 
has failed to establish that Purnimes- 
wari was not the married wife of Prithi- 
ram and Bholanath and his brothers 
were his illegitimate sons. That being 
80 , the plaintiff’s claim should also fail 
on the ground that Tilokram !was the 
eldest surviving son of Prithiram at his 
death. This appeal must, therefore, 
stand dismissed with costs. There will 
be two sets of hearing fees. Defendants 


7, 8 and 10 represented by Sir Binode 
Mitter, will get one set of costs. Defen- 
dants 9 and 11 represented by the learned 
Advocate'General, and defendants 12 and 
13, represented by Mr. Roy Choudhuri 
will get another set of costs, to be divi- 
ded equally among them. The minors^ 
costs have already been paid. 

Panton, J. — I agree. 

v.b./r.k. Appeal dismissed 
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Jamilennessa Khatun and others — 
Appellants. 

V. 

Ijjatennessa Khatun and others — Res- 
pondents. 

Appeals Nos. 254 and 320 of 1922, and 
No. 58 of 1924, Decided on Slst Janu- 
ary 1929, against original decrees of 
Addl. Sub-Judge, Backarganj, D/- 3rd 
May 1922. 

(a) Civil P. C., O. 32, R. 3 — Decree with- 
out guardian ad litem is nullity. 

A decree passed against a minor without a 
proper guardian ad litem being appointed for 
him is a nullity : 31 All. 572 (P. C.). Ref. 25- 

Bovi. 337 (P. O.), Expl. [P 539 0 1] 

(b) Specific Relief Act, S. 42 — Partitiora 
decree affecting plaintiff's rights — Declara- 
tory suit to declare it nullity is not barred. 

Section 42 does not bar a declaratory suit 
declaring the previous decree in a partition 
suit throwing clouds on the rights of the 
plaintiffs as nullity on the ground that the 
plaintiff can bring a suit for partition -and 
olaim any share in the property treating the 
former judgment as non-existent. fP ^83 Cl 1] 

(c) Cosbarer — Partition — Evidence Act, 
S. 115. 

A cosharer under a partition decree cannot 
reprobate the decree after having obtained an 
advantage to the detriment of the other co- 
sharer. But if the decree was a nullity it can- 
not be affirmed by anything that a cosharer 
does short of obtaining an advantage under it 
to the detriment of others. CP o99 O 2} 

H. D. Bose^ Oirija Prosanna Hai 
Ghowdhuri, Abinash Chandra Ghoshy 
Sachindra Kumar Roy, and Probodh- 
Chandra Kar — for Appellants. 

S. N. Banerjee, Ambica Pada Choio- 
dhuri, Jatindra N^ath Jjahiri, Dhirendra- 
Lai Kkastgir, Nasim Ali, Nagendra- 
Nath Basu, Mahendra Kumar Ghose, 
Radhika Ranjan Guha, Mukunda Behari 
Mullick, Bhupendra Chandra Guha — 
for Respondents. 

S. C. Taluqdar and Surja K. Aich — 
for Deputy Registrar. 

B. B. Ghose, J. — This is an appeal 
arising out of a suit instituted br the 
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appellant for a declaration that the de- 
cree passed in a suit brought in the year 
1912 for partition which was numbered 
137 of 1912 and re numbered as 7 of 1920 
was a nullity so far as she was concerned. 
The matter, shortly stated, stands thus : 
The property of which the pirtition was 

sought originally belonged to one Golam 
AH Ghoudhury who died in the year 1295 
B. S. corresponding to 1888. He had 
three wives, Azajannessa Khatun, Ijjatan- 
nessa Khatun and Jamidanneasa Khatun. 
It is not necessary to state the names of 
all the parties concerned in this litiga- 
tion : these will be found in the geneo- 
logioal table given at pp. 152-153 ia the 
paper book of appeal from original de- 
cree No. 254 of 1922. The appellant is a 
descendant of Golam Ali Chowdhury by 
his first wife. There was a dispute among 
the members of the family that the second 
wife Ijjatannessa was not validly mar- 
ried to him under the Mahomedan law, 
she having been the sister of his first wife 
and the marriage having taken place 
during the lifetime of her sister. 

We are not concerned with that dis- 
pute at present. The suit of 1912 was 
brought by a daughter of Golam Ali 
Chowdhury by his third wife for parti- 
tion of the estate left by him. The 
present plaintiff was made defendant 17 
in that suit. Proceedings went on for 
a considerable number of years. This 
lady, then defendant 17, was a minor 
at the time of the suit. The whole 
dispute arises with regard to the fact 
whether she was a minor at the crucial 
moment or- not. It is alleged that the 
appellant Jamilennessa Khatun was 
born on 27th May 1898. On 20th March 
1902, her father named Md, Hashein was 
appointed guardian of her person and 
property under the Guardians and Wards 
Act ^ the District Judge of Paridpur. 
Md. Hashem died on 13th May 1909. 
Alter his death it appears that no other 
guardian was appointed for that lady. 
The result, however, of the appointment 
^.guardian under the Guardians and 
Wards Act was that under the Majo- 
rity Act, the minority of the lady 
Jamilennessa Khatun was extended up to 
21 years of age. When the suit for parti- 
tion was brought in 1912 by Majidan- 
nessa the daughter of Golam Ali by his 
third wife, the present plaintiff was ad- 
mittedly a minor. Her father’s mother 
Jiarimannessa who was also one of the 


daughters of Golam Ali by his second 
wife, the validity of whose marriage was 
in question, was appointed her guardian- 
ad-litem. Evidently that lady had an 
interest adverse to that of the minor de- 
fendant Jamilennessa Khatun. Having 
realised that, she informed the Court 
of the fact and asked to be relieved oi 
her office as guardian ad litem of defen- 
dant 17. She was removed and an officer 
of the Court was appointed guardian-ad- 
litem. Put, as the learned Subordinate 
Judge observes, within four days of that 
appointment, one Md. Salem, the father’s 
brother of the infant Jamilennessa, was 
appointed guardian ad litem. This gentle- 
man also^ had an interest adverse to that 
of the minor in the sense that he was in- 
terested that his mother should get a. 
share in the property left by Golam Ali, 
in which case the share of the infant 
would be diminished to a certain e.'ctent. 
Nothing, however, turns upon the fact of 
his being appointed guardian because on 
28th April 1916, Md. Salem filed a peti- 
tion in the partition suit alleging that 
Jamilennessa Khatun had attained her 
majority in Palgoon preceding and ho 
could no longer continue as guardian- 
ad-litem. 

It may be mentioned that this gentle- 
man was also a party defendant to tho 
suit. Apparently, the learned Judge- 
required a petition from the infant her- 
self \yho was alleged to have attained 
majority and a petition is on the record 
dated 2nd June 1916, filed on behalf of 
the lady defendant 17 stating that she 
had attained majority and she desired to- 
continue the suit as sui juris with certain 
other prayers about giving her time for 
filing written statement and so forth. 
This petition was also supported by an 
affidavit by Mr. Salem dated 5bh Juno 
1916 in which the correct date of the- 
birth of Jamilennessa Khatun was given 
as the 14th Jaistha 1305 corresponding 
to 27th May 1898 and it was alleged that 
she had completed her 18th year on the- 
14th Jaistha 1323 which corresponds to 
some date preceding the date of the affi- 
davit in the year 1916. The fact that- 
the lady wotild not attain majority on 
her completing 18 years of age was lost 
sight of, and the lady was treated as if 
she was sui juris. As a matter of fact,, 
under the law Jamilennessa Khatun did 
not attain majority till the 27th May 
1919. It is not necessary to state tbei 
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■various defcails about the proceedings in 
the partition suit ; bub a preliminary 
decree was made on 31st July'1916. The 
^luestion now turns upon the fact that 
the lady was in the eye of the law an 
infant and she was not properly repre- 
sented in the suit by a guardian ad litem 
^uly appointed. It is contended that 
under the circumstances all the proceed- 
ings held from the 28th April 1926 in 

"the partition suit are null and void so 
far as this defendant is concerned. The 
allegation of the plaintiff (in the suit out 
of which this appeal No. 58 of 1924 
arises) is that she did not know of the 
various proceedings that were taken in 
the partition suit as she was living with 
her uncle and father’s mother whose in- 
terests were adverse to hers and she be- 
came aware of her legal right only after 
her marriage in the year 1921 when her 
husband informed her of the facts, and 
the suit out of which the present appeal 
has arisen was brought on 31st March 1922 
for a declaration that the proceedings in 
the previous suit for partition of 1912, 
taken after the date of the removal of 
her guardian ad litem are null and void. 
Various issues were raised in the Court 
below bub the Subordinate Judge really 
decided the suit upon issues 3 and 4, 
namely ‘.‘whether the suit is barred by 
estoppel and res judicata” (issue 3) and 

"Is the plaintiff estopped from saying that 
-the decree in Title Suit No. 1S7 of 1912 is not 
binding against her" (Issue ^). 

Before the lady brought this suit, she 
made an application in the partition suit 
xinder S. 151, Civil P. C , for the reliefs 
ehe asks for in her owu suit. The Sub- 
ordinate Judge dismissed her application 
and it seems to me rightly, because the 
questions raised would not come within 
the provisions of S. 151 of the Code. An 
application in revision was made in this 
Court which was rejected on the ground 
that the plaintiff had another and a 
fuller remedy. Then the plaiutiff brought 
the present suit. 

With regard to the question of res 
Judicata, it is only necessary to observe 
that the present sait is for a declaration 
that the decree in the previous suit is 
null and void. The decree in the pre- 
vious suit, if null and void, cannot ope- 
rate as res judicata with regard to the 
present suit. If the decree is a valid one, 
lihe present suit fails without any refer- 
ence to the rule of res judicata. The 
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learned Subordinate Judge relies upon 
the case of Malharjun v. Narhari (l), 
and says that as the Court had jurisdio- 
tioQ in the previous suit to decide whe- 
ther Jamilennessa Khatun had attained 
majority or not and as it had wrongly 
decided that she had attained majority, 
plaintiff is precluded from questioning 
that finding in the present suit. It seems 
to me that the reasoning of the Subordi- 
nate Judge is not correct and the present 
controversy is not covered by the decision 
of their Lordships of the Privy Council 
in the case of Malharjun v. Narhari (l), 
nor by the other cases of that type which 
the Subordinate Judge has cited. The 
question about the majority of the lady 
was not put in issue in the previous suit. 
Her real age was given there and in the 
petition of one of her guardians-ad-litem 
as I have pointed out, it was said that 
she had attained the age of 18 years 
only. As there was no decision of the 
Court ou the question of the majority of 
the lady, there cannot be any applica- 
tion of the rule of res judicata. The Sub- 
ordinate Judge has not dealt with the 
question of estoppel against the lady on 
the ground of her having made a repre- 
sentation in Court which was accepted 
by the Judge. 

It has, however, been argued before 
us that there cannot be any estoppel 
by representation as against a minor. 
The decisions of all the Courts in India 
except those of the Bombay High Court 
are in favonr of the view that the 
rule of estoppel laid down in S. 115, 
Bvidenoe Act does not apply to the case 
of minors. The latest case on the point 
was decided by the Lahore High Court 
in the case of Khan Gul v. Lakha Singh 
(2), in which all the previous cases have 
been cited. But I do not think it neces- 
sary to discuss that point in the view I 
take in this case. The question of estop- 
pel by representation under S. 115, Evi- 
dence Act, does nob arise in the present 
case. The decision in this case depends 
upon the general principle of procedure 
that no decree can be passed against a 
minor without his being represented by 
a proper guardian ad litem. The Court 
throws its protection over a minor in any 
suit brought against him and even if the 
guardian ad litem enters into a compfor 

(1) C1901] 25 Bom. 337=27 I. A. 216=2 Bom. 

L. R. 927=7 3»r. 739 (P.C.l. 

(2) A. I. R. 1928 Lah. 609=9 Lah. 701 (F.B.). 
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mist) ifc^ IS for the benefit of the minor. 
There IS no question, and it has not been 
contested before us on behalf of the res- 
pondent t^hat a deoree passed against a 
minor without a proper guardian-ad-litom 
^ing appointed for him is a nullity : see 

y Muhammad Umail 
Khan (3) But the judgment of the Sub- 
ordinate Judge IS sought to be supported 
on two grounds ; first, that no deoree 
Should be made under S. 42, Specific 
Relief Act, declaring that the previous 
deoree was a nullity because the plain- 
tiff. if she so desires, may bring a suit 
for partition and claim any share in the 
property treating the former judgment 
as non-existent. I do not consider that 
there is any substance in that conten- 
tion. There is the decree of the Court * 
on the face of it, it is a good decree and 
It throws a cloud on the rights of the 
plaintiff, if she has any. And she is 

certainly entitled to remove that could 
m her title by having a declaration that 
the decree originally passed is a nullitv 
[as against her. 

The second ground urged is of more 
substance. It is stated that this lady 
has approbated the decree and cannot 
reprobate it by the present suit. With 
regard to the question of approbation the 
learned advocate pointed out that by 
various petitions she had asked for cer- 
tain allotments of the property and for 
money from the receiver for her main- 
^nance according to the order of the 
Court and so forth. I do not think that 
those matters can be considered as ap- 
probating the deoree. She was not bound 
to give up possession of the joint pro- 
As regards asking for money for 
subsistence allowance, it may very well 

u j L making the best of 

a bad bargain and, instead of begging of 

other people for her subsistence, tried to 

o( the joint property as 
the Oonrb would allow. It is next 

petition in 

nly 1920 this plaintiff along with other 

defeudants filed a petition giving a list 

of the properties which had belonged to 

Chaudhuri. a 

hta ^ * Choudhnry, and which 

had been sold away to different persons. 

At the end of the petition, after giving 

T* ^ V A _ • » « j were 

parties to the suit, it was stated that the 
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balance which remained was 8 gandas 
odd, which fact would go against the 

“^^Pl'^^tiff now claims. 
We are however, not concerned whether 
the actual share now claimed by the 
plaintiff IS her legitimate share or not 

sonable claim but I do not find that 
there 13 anything in the petition which 
may be said to have affirmed the decree 
after she had attained majority. Further 
no one can be said to affirm even a voidable 
contract, unless one knows the oiroum! 
stances under which he was entitled to 
avoid the contract. Here, in my opinion, 
the matter goes further. If the deoree 
was a nullity, then it could not be affir- 
med by a,nythmg that the plaintiff might 
have said. Of course, if it could be 
shown that the plaintiff had obtained an 
advantage to the detriment of any other 
oosharer, it might be argued that this 
Court, lu the exercise of its discretion 
would not make a declaratory decree in’ 

thl^h ‘k® Plamtiff. But nothing like 
^ happened in this case. The 
plaintiff, if she has got money from the 
receiver for her subsistence has receive! 
less than what she says, she was entitled 

mnd allotment had been 

made of the property, she has never ap- 

piled for taking possession of the allot- 

ment. Xu these circumstancos, it can- 

h* 1 - plaintiff wag pre- 

eluded by her act from claiming the 
relief that she is entitled to get 

'If r fu was addressed on 

behalf of the respondent by Mr. Banerjee 

that if we hold that the Subordinate 
Judge was wrong in his judgment we 
should remand the case for trial of the 
other issues. The only issue that re- 
quires to be tried is as to the age of 
Jamilennessa Khatun. An issue was 
raised on the question whether she had 
attained majority or not at the time 
when the preliminary decree in the 
partition suit was passed. The defend- 
ants. however, stated in their written 
statement that the date of birth of 
Jamileunessa : Khatun was not I4tb 

1 QOQ u , corresponding to 27th May 
1898 but she was really born in 1303 

B. S. (1896-1897). That is, what is 

stated in para. 42 of the written state- 
menfe. Taking that to be the correct 
date of the birth of the lady, she will 
still be below 21 years in 1916 when the 
preliminary decree was passed. It ig^ 
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therefore, not necessary to remand the 
■case for taking evidence on any ques- 
tion of fact. 

The judgment and decree of the Sub- 
ordinate Judge must, therefore, be set 
aside and the suit of the plaintiff decreed. 
And it is declared that the preliminary 
decree made in the title suit No. 137 of 
1912 on 31st July 1916 is null and void 
as against the present plaintiff and all 
subsequent proceedings taken in that suit 
from April 1916 and after that date 
must be set aside as null and void as 
against her. 

The result, therefore, is that the ori- 
ginal suit No. 137 of 1912 is restored so 
far as the plaintiff is concerned and the 
case sent back to the lower Court to 
proceed with it as from the date of the 
dismissal of the guardian ad litem of 
minor Jamilennessa Khatun, defendant 
17, in that suit i. e. from about April 
1916. The Subordinate Judge will ac- 
cept a fresh written statement of Jamil- 
ennessa Khatun in suit No. 137 of 1912 
and proceed to try the case as regards 
her interest. It is, however, unneces- 
sary now, as she has attained majority, 
to have any guardian ad litem appointed. 
If she succeeds in obtaining a greater 
share than what was given to her by the 
preliminary decree in the above suit 
the sharers of other parties would of 
course be affected. 

The appellant is entitled to her costs 
of this appeal as well as of the Court 
below bearing fee being assessed at 15 
gold mohurs. 

Appeals Nos. 254 and 320 of 1922 
arise out of Suit No. 137 of 1912 which 
was renumbered as 7 of 1920. It is not 
necessary for us to give a detailed judg- 
ment in these two appeals, because in 
cur judgment in appeal No. 58 of 1924, 
we have set aside both the preliminary 
and the final decree of the Court below, 
and have directed that the suit be re- 
manded to the trial Court for bearing 
from the stage where it was as from 
April 1916. The Court below will ac- 
cept a fresh written statement of Jami- 
lennessa Khatun defendant 17, and pro- 
ceed to try the case as if no decree had 
been passed, as regards her interest. We 
make no order as to costs in these two 
appeals. The cross-objecbion was not 
pressed. This is dismissed without costs. 

Panton, J. — I agree. 

v.b./r.k. Order accordingly. 
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B. B. Ghose and Bash, JJ. 

Phani Bhusan Dhar — Petitioner — 
Appellant. 

V. 

Anukul Mukherjee and others — Res- 
pondents. 


Appeal No. 424 of 1928, Decided on 
22nd May 1929, against appellate order 
of District Judge, Murshidabad, D/- 
11th June 1928. 

# Civil P. C,, S. 144 — Suit for ejectment— 
Suit decreed and possettion obtained in 
execution Decree finally reverfed-^-Pro- 
perty leased in meantime to third persons— 
Application under S. 144 — Possession can be 
recovered from the third persons and mesne 
profits from ejector only. 


A brought a suit against P for ejeotmont. 
The suit was decreed andP was dispossessed 
in execution of decree. The decree was finally 
reversed. But in the meantime A granted a 
lease of property to third persons. P made 
an application under S. Ii4 against A and 
third persons. 


Held', that he was entitled to recover pos- 
session as against all including the third 
persons and to mesne profits for the period he 
was kept out of possession from A and not 
from third persons for they were not respoosi- 
ble for depriving P of his possession of 
property. [P 591 0 1] 


Gopendra Nath Das — for Appellant. 

Amarendra Narayan Bagchi — for Res- 
pondents. 

B. B. Ghose, J. — This is an appeal by 
an applicant. The application was made 
under S. 144, Civil P. C- A suit was 
brought by respondent 1 against the 
appellant for ejectment. The suit was 
decreed and the appellant was disposses- 
sed in execution of that decree on 6th 
September 1926. That decree was re- 
versed finally on 26th March 1927. In 
the meantime, respondent 1 granted a 
lease of the property to respondents 2 
and 3. The appellant made the applica- 
tion against all the respondents. The 
learned Munsiff allowed the petition as 
against respondent 1 and he directed 
that the petitioner would get possession 
as against him, but he dismissed the 
petition against respondents 2 and 3 
The result of it might have been that 
the appellant Phani Bhusan would not 
get possession of the property of which 
he was deprived in execution of a decree 
which had been reversed. Thereupon 
Phani Bhusan appealed to the learned 
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Distric6 Judge. The learned Digtricfc 

decided that 

ihaui Bhusaa is entitled to recDver pos- 
session as against all the respondents 
including respondents 2 and 3 who 
claimed to have been put into possession 

by respondent 1 under a lease. Having 

learned Judge 
ought to have further added that the 

appellant would be entitled to a refund 
of any costs that ho had to pay in execu- 
tion of the decree or damages and mesne 
prohts which were properly consequen- 
ciai on the variation or reversal of the 
decree; It seems to have been an un- 
intentional omission in the judgment of 
the learned District Judge. Only res- 
pondents 2 and 3 appear and they say 
that they should not bo made liable for 
any mesne profits as they did not dis- 
possess the applicant, nor were they in 
wrongful possession. In my opinion, 
that position taken by respondents 2 
and 3 is quite sound. It was respon- 
dent 1 who was responsible for depriving 
the applicant of his possession of the 
property. 

We therefore direct that in addition 
Co the order made by the learned Dis- 
trict Judge that the petitioner should be 
put into possession of the house ora 
portion thereof in guestion, he would 

that he might have paid to respondent 1 
with interest and mesne profits for the 
period be was kept out of possession of 
Che property from respondent 1. The 
petitioner is entitled to his costs of this 
appeal as against respondent 1. Respon- 
dents 2 and 3 will bear their own costs 

Ld * 1 bearing fee is asses- 

sea at three gold mohurs. 

oasu, J. — j agree. 

P-N,/r.k. Appeal allowed. 
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must be oousiderod to be one which iq k 
by hmitatiou : 41 Oal. 727. 

Appellate Court should reject deposition 

position was not taken in trial Court Cour^ 

‘ objeotion being taken bv triol 

Court the decisiou of the lower Cou'’rt' wis 

D , CP 592 Cl] 

iranchanan Ghose and Duraa Da<t 
Iiay~{oi- Appellant. ^ 

Brojolal Chakravarty aad Bejou 
Kumar Bhaltacharjya - for ill 
pondents. 

C. C. Ghose, J. • This appeal must 
be disimssed and for the following rea- 
sons. The appeal arises out of a suit for 
entopement of a mortgage. The ori- 
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C. C. Ghose and Panckridge, JJ, 
Gtri.s Chandra Kit— Plaintiff— Ap- 


pellant. 


V. 


is?- 


^ . mortgagor was one Eamdayai' 
Maju^mdar. The mortgagees were two^in 
number and they were Ajodhyanath and 
Pareshuath Biswas. It is said that the 

pt*rL/ viz.. Ajodhyanath, 

Therl’- Gopinath Biswas. 

There is no finding either in the jud". 

ment of the lower appellate Court that 
Gopinath was interested in the mo-tga^e 
or in the moneys which were advanced 
on mortgage. Now. Ajodhyanath died 

nath'd- without issue, Gopi- 

nath died leaving a widow and without 

issue and Paresh Nath died leaving a 
widow and four sous The plaintiff pur- 

chased the mortgage-bond from the 

rnd°frm°Hj Nath 

Nath °f «opi 

Nath. Defendants 1 to 3 are the sons 

original mortgagor 
who 13 now dead. Defendant 4 is the 

purchaser of the equity of redemption. 

Defendants 5, 6, 7 and 8 who were not 
originally on the record are the sons of 
Paresh Nath and they were subsequently 

Thoiare r " <J«f0ndants to this suit 
The date of payment under the mortgage 

IS 13th April 1913. Therefore, if a suit 

to enforce the mortgage in question had 

to bo instituted it was to be instituted 

within twelve years from that date under 

"■as in- 
stituted in April 1925. The first Court 
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decreed the suit, the lower appellate 
Court has dismissed the suit on, among 
others, the ground of limitation. One 
of the points taken in the lower appel- 
late Court was that the attestation of the 
execution of the document by the mort- 
gagor has not been proved and that being 
so, the plaintiff was not entitled to en- 
force the mortgage. The ground urged 
is this, that the only witness who proved 
the attestation of the execution of the 
document was one who had been ex- 
amined on commission and there were 
indications apparent on the record to the 
effect that at the time when the suit 
came on to be heard in Court, the wit- 
ness was not ill and, therefore, was not 
entitled to claim that he should be ex- 
amined on commission or that his exami- 
nation on commission should be received 
in evidence. On this point the first Court 
did not say anything for the reason, as 
we are informed, that no objection to the 
admissibility in evidence of the deposi- 
tion of the witness concerned was taken. 
The lower appellate Court has gone into 
the matter and, as indicated above, has 
held that the deposition of the witness 
could not be received in evidence. In 
my opinion, the lower appellate Court is 
wrong in the conclusion to which it came 
on the point in question. 

To start with, no objection was taken 
in the trial Court and besides if such 
an objection had been taken, I have 
no doubt the trial Court would have 
taken measures to see that the defect, 
if any, was cured or that the witness 
in question was summoned to give evi- 
dence on the point referred to above 
There is no substance whatsoever in 
the point taken by the lower appel- 
late Court and we must, accordingly, 
negative the point and uphold the con- 
tention urged before us by the appellant. 
The lower appellate Court has, however, 
gone into the question of limitation and 
has held that the suit is barred by limita- 
tion. The facts bearing on the question 
of limitation are these : It appears that 
on the date the suit was instituted by 
the plaintiff, he had not got an assign- 
ment of the interest of the sons of Paresh- 
nath in the mortgage moneys. The posi- 
tion, therefore, was (and it may be stated 
in passing that there is nothing on the 
record to show that Gopinath was in- 
terested in the mortgage moneys) that on 
the date of the institution of the suit, 
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the plaintiff was the assignee of the in- 
terest of one of the mortgagees. It is 
true that on a date subsequent to the in- 
stitution of the suit, the plaintiff was 
successful in obtaining a consequence of 
the interest of two of the sons of Paresh- 
nath and he obtained release from the 
other two sons of Pareshnath (defen- 
dants 5 and 6) and it is also true that 
on a date subsequent to the institution 
of the suit, these four sons of Pareshnath 
had been made parties to the suit. But 
in law the position on the date of the 
institution of the suit was this. The 
plaintiff had instituted a suit as assignee 
of one of the mortgagees and he had not 
taken any steps whatsoever within the 
time limited for the institution of suite 
on mortgages to bring on the record the 
representative of the deceased mortgagee 
Pareshnath ; in other words, in law his 
suit on the date of the institution thereof 
was an incompetent suit. It is unneces- 
sary to refer to cases or oven to the sec- 
tions. Tbe suit on the date of the in- 
stitution being an incompetent suit, the 
question is whether the addition of de- 
fendants 5 to 8 on a date subsequent to 
the institution of the suit had the effect 
of curing the defect in question. In my 
opinion, it had no such effect. The dis- 
tinction really is between proper and 
necessary parties. If a necessary party 
is left out and is not impleaded tillj 
limitatation had run out, the suit must 
be considered to be one which is barred 
by limitation : see in this connexion tbe 
case of Debi Prosad Sahi v. Dharmajit 
Narayan Singh (1) where the identical 
question arose. 

In my view, therefore, the addition 
of defendants 5 to S on a date sub- 
sequent to the expiry of limitation as 
parties defendants to the suit had not 
the effect of making the plaintiff’s 
suit which was an incompetent one on 
the institution thereof a competent one 
on the date when the parties in question 
were added. That being so, there cannot 
be any doubt whatsoever that the plain- 
tiff s suit was barred by limitation and 
this appeal must, therefore, stand dis- 
missed with costs. 

Panckrldge, J.— I agree, 

v.b./r.k. Appeal dismiaeed. 


(1) [1914] 41 Cal. 727=22 I. C. 570=19 a 
I/. J. 437. 
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oi;iars— Aocuaed— 

V. 

Emperor— Opposite Party. 

Criminal Revn. No. 192 of 1929. Deoi- 

February 1929. against order 
of Chief Presy. Magistrate, D/. 8th Feb- 
ruary 1929. 

(a) Criminal P. C.. S. 208 (2)— In an en- 

.‘l.d?arno ChapWs. Ihe L^u- 

•ed bat no right to reserve cross-examinMii’n.. 
of protecution witnesses. nomination 


fn ‘® entitled and ought 

will seldom interfere in sueh a o^ee 

CP 535 c 1 ] 

1,,^^ Chandra Ta. 

^ ,nl' ^/^*'^'<^l°yChattopadhva aad Go- 
pal Chandra Mukherjee — for Petitioners 

Debendra Narayan Bhatlaoharjee— 
tor the Crown. 


The provisions of chapters dealing wifi, 
enquiry into oases triable by Court of slasion^ 
and those relating to summons cases and war- 
rant oases are not interchangeable and pro- 

ting » particular chapter rolL 

fchaft 1 cannot safely be imported into 

that relating to enquiry.” [p 59^ C 1 2] 

The wording of Cl. 2, S. 203. does not lend 
support to the view that it assumes that the 
accused shall be at liberty to cross-examine 
^o witnesses for the prosecution after all the 
Witnesses have been ezamined-in-ohiaf. 

A Magistrate may be justified in allowing 

the accused even in a trial under Chap 18 fn 

reserve cross-examination for a future ocoa^ 
Sion in the special circumstances of a case and 
mthe interests of justice. That will how 

enactment but 

in the exercise of the inherent power of the 
Court in administering justice. But the Ma- 
gistrate IS justified in refusing a prayer for 
^osa-examination of prosecution witnesses 
when the defence had declined .to cross^exa! 

mine them after the oxaraination-in-chief of 

[P 596 0 1, 2] 
c.. S. 213 (2)— Expression 

witnesses for the defence ” does not in- 

cro..%x‘.m1“ d/"' -I-o -re 

dooi'nofFnMf,!?'" ‘‘ for the defence '■ 

who er» 'aolade witnesses for the prosecution 

the dtfL witnesses for 

the defence referred to in 01. 2 S 213 

witnesses whom the Court may. in lie disore- 

of the“u^'^?“ examine under S. 212 out 

Snd„ s 21, t^he '’5' aooased 

examined on his behalf 
the trial in the Court of Session. [p 595 0 23 

S*. 215, 435 and 439- 
*2^ • commitment High Court will 
interfere only when any provi.io®n of “aw ha. 
boon contravened and not otherwise. 

® Magistrate, in making an order of 
commitment, has contravened any provision 

1929 0/76 & 76 


is direct- 

dL CJhief Presi. 

eaoy Magistrate of Calcutta committing 
the accused to the sessions. The ground 
on which we are invited to quash the 
comuaitment is that the petitioners were 
not given an opportunity to cross exa- 
mine the witnesses for the prosecution. 
In order to understand the ground upon 
which this revision application is based 
It IS necessary to state the facts. The 

^ against one of 

the persons who were originally placed 
on trial was withdrawn under S 4^4 

P- C., end he was examined as 
the first witness in the case. Iq the 

course of the examination of this witness 

the learned Magistrate intimated tharon 
the completion of the evidence he Lu°d 
commit the accused to the sessious. The 
learned counsel appearing for the accused 
then asked for permission to reserve 
cross-examination at that stage and lo 

cross-examine at a later stage. The peti- 
tioners in their petition say that on such 
request being made the learned Ma^ 
trate remarked that he would consider 
the application later. But the Magia- 
trate in his explanation says that he rl 

prayer. We take it 
that that was so and the prayer for re 

serving cross-examination was refused 
It appears from an examination of the 
record hat after each witness was exa! 
mined the defence was asked to cross- 
examine him and on their declining to 
do so, there is a note made by the Magis- 
trate at the end of the examination^ of 
each witness that cross-examination was 
declined. The examination of the witness- 
es went over several days the last batch 

having been examined on 
4th February 1929. Thereafter the ac- 
cused were examined under S. 342 and 
charge .was framed. On that day the 
Magistrate passed the following order* 
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Fout'acousdd are digobatged. Bemaiadar 
wiil be committed to the High Court Sdssions 
under Ss. 420, 120-B and 511, I. P. 0. to- 
morrow,” 

Oq the following day the order of com- 
mitment was formally passed. On 4th 
February an application was made on be- 
half of the accused for permission to 
cross-examine the approver namely, the 
first witness and some other witnesses 
before commitment. This application 
was rejected by the Magistrate with the 
following order: 

The corraot time to cross-examine has 
passed. I do not think it necessary at this 
stage to allow the prayer.” 

The accused were committed to take 
their trial at the High Court Sessions 
which is now sitting and their case ap- 
pears in the list for the present Sessions. 
On 8th February this rule was obtained 
from us for settiug'aside the commitment 
on the ground stated above. It is con- 
tended on behalf of the petitioners that 
the Magistrate was wrong in rejecting 
their application on 4fch February, and 
refusing to grant them permission to 
cross-examine some of the witnesses for 
the prosecution before committing them 
to the Sessions.' 

In considering the point raised before 
us I should like first to refer to the law 
as embodied in the Criminal Procedure 
Code before commenting on the case law 
.on the subject. It may safely be assum- 
ed that Chap. 18, Criminal P. G., dealing 
with enquiry into oasestriable by Court of 
Session is complete in itself and lays down 
the procedure to be followed in such an 
jenquiry as do chapters relating to trials 
of'summons oases and warrant oases. It 
cannot be argued that the provisions of 
these chapters are interchangeable and 
that the provisions appearing in a parti- 
cular chapter relating to '* trial can be 
imported safely into that relating to 
“ enquiry.” The only section which 
deals with examination of witnesses in 
Ian enquiry into oases triable by the 
Court of Sessions is S. 208. Cl. 1 of that 
section says: 

” When the aoonsed appears or is brought 
before the Magistrate he shall prooeed to hear 
the oomplainant, if any, and take in manner 
hereinafter provided all snoh evidence as may 
•be produced in support of the prosecution or 
in behalf of the aoonsed or as may be called 
by the Magistrate.” 


The course to be followed by the Ma* 
gistrate in recording the evidence under 
that clause is what is indicated after- 
wards iu the sections under that chapter. 
The second clause says that the accused 
shall be at liberty to cross-examine the 
witnesses for the prosecution and in such 
cisejthe prosecutor may re-examine them. 
Cl. 3 is to the effect that if the com- 
plainant or the accused applies to the 
Magistrate to issue process to compel the 
atteudauce of any witness or the produc- 
tion of auy document or thing the Magis- 
trate shall issue such process unless he 
deems it unnecessary to do so. S. 209 
indicates that when the evidence has 
been recorded in accordance with Ols. (1) 
and (3), S. 208, the Magistrate shall if 
he finds that there are not sufficient 
grounds for committing the accused per- 
son for trial record his reasons and dis- 
charge him unless it appears to the Ma- 
gistrate that such person should be tried 
before himself. This section enables the 
Magistrate to discharge the accused after 
recording evidence for the parties under 
S. 208 (l) and the evidence of witnesses 
called under Cl. (3) if he is not satisfied 
that there are sufficient grounds for’com- 
mitting him to the Sessions. Bat if the 
Magistrate is satisfied that there are 
sufficient grounds for oomitting the accu- 
sed he shall frame a charge under S. 210. 
Under S. 211 the accused shall be requi- 
red to give a list of witnesses whom he 
wishes to be summoned to give evidence 
at his trial before the Sessions Court. 
The Magistrate may in his discretion 
summon any witness named in the list 
under S. 212. 

Under S. 213, the Magistrate may 
make an order after all the prelimi- 
naries have been observed commit- 
ting the aoonsed to the Sessions or if 
after bearing the witnesses for the de- 
fence be is satisfied that there are not 
sufficient grounds for committing the ao« 
cased he may cancel the charge and dis- 
charge the accused. This is all the pro- 
cedure laid down in Chap. 18 for the 
examination of the witnesses and the 
conduct of the proceedings before com- 
mitment. We are asked in this case to 
quash the commitmeut in the exercise of 
our power under S. 439 read with S. 435, 
Criminal P. C,, and this power in a case 
like the present should be exercised io 
accordance with the provisions of S. 215, 
Criminal P* G., which enables the High 
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Court to quaah a oonvictioa only on a 
point of law. If the Magiatrate has con- 
travened any provision of law we are cer- 
tainly entitled and we ought to set aside 
the commitment on the ground. But if 
|On the other hand he has not violated 
.any provision of the law and has only 
jerred in the exercise of the discretion 
vested in him the Bigh Court will sel* 
dom interfere in such a case. 

Section 208 does not say of reservation 
■of cross-examination of witnesses for the 
-prosecution till a future occasion. The 
ordinary rule of examination of witnesses 
■in Courts is that after a witness is exa- 
minated he is cross-examined and if ne- 
oessary. re-examined (S. 138. Evidence 
Act). In civil Courts there is no depar- 
ture from this rule. But in the adminis- 
tration of criminal law it has been re- 
laxed in the trial of warrant cases where 
under S. 256, Criminal P. C., the accused 
after the charge has been framed against 
him shall be asked if he wishes to cross- 
■examine any witness for the prosecution 
Uiod if he says that he so wishes the 
witnesses named by him shall be recall- 
•ed. This procedure has not been incor- 
porated in Chap. 18 relating to enquiry 
into cases triable by the Court of Ses- 
-sions, 01. (2), S. 208 does no more than 
indicate the ordinary rule as to how exa- 
mination of witnesses should be con- 
ducted. After witnesses for the prosecu- 
tion have been examined the accused 
shall be at liberty to cross-examine them 
and the prosecutor to re-examine them. 
The wording of that clause does not lend 
support to the view that it assumes that 
the accused shall be at liberty to cross- 
examine!the witnesses for the prosecu- 
tion after all the witnesses have been 
examined in chief. Cl. (1). S. 208, refers 
to the examination of witnesses produced 
by th© pro96ou6ion without th© procossos 
of the Court; and Cl. (3) refers to com* 
polling the attendance of witnesses under 
process from Court; otherwise there is no 
difference between the two clauses as re- 
gards the procedure to be followel under 

intention 

of the legislature to insert in Chap. 18 

? contained 

in S. 266, Chap. 21, the several clauses 
•of S. 208 would have been differently 
worded* Iq th© absence of any such 
-enactment in Chap. 18 and in view of the 
■express enactment to that effect in 
'Chap. 21 relating to trial of warrant 
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^see, it will not be wrong to assume that 
the legislature did not intend to give the 
accused the right to reserve cross-exami- 
nation in a case triable by a Court of 
Sessions. I should not like to lay down 
that a Magistrate is not justified inal- 
Wing the accused even in a trial under 
Chap. 18 to reserve cross-examination 
for a future occasion except in the special 
circumstances of a case and in the interest 
of justice. That will not be under any 
express enactment but in the exercise of 
the inherent power of the Court in ad- 
ministering justice. 

In the present case the Magis- 
trate asked the accused to cross-examine 
each witness before he left the box 
and they persistently refused to cross- 
examine the witnesses. At the end of 
the examination of all the witnesses they 
wanted to cross-examine some ef them 
but the Magistrate refused their prayer. 

I invited Mr. Chatterjee who conducted 
the case on behalf of the petitioners to 
point out any express provision of law 
which gives him the right to demand 
cross-examination of witnesses in an en- 
quiry under Chap. 18 after all the wit- 
nesses have beeta examined. He pointed 
out Cl, (2), S. 213, which says that if the 
Magistrate, after hearing the witnesses 
for the defence is satisfied that there are 
not sufficient grounds for committing the 
accused he may cancel the charge and 
discharge the accused. The learned coun- 
sel s contention is that the exuression 
witnesses for defence" inclu'ies not 
only the witnesses who are examined as 
defence witnesses but also the witnesses 
for the prosecution who are cross- 
examined. This seems to me to be a 
forced construction of the plain words of 
the section. Reading Ss. 211, 212, 213 
together it would be clear beyond any 
possibility of doubt that the witnesses 
for the defence referred to in Cl. (2) 

S. 213, are witnesses whom the Court 
may in its discretion summon and exa- 
mine under S. 212 out of the list of 
witnesses given by the accused under 
S. 211 to be examined on his behalf at 
the trial in the Court of Sessions. Therei 
being ‘no express provision of the lawj 
entitling the accused to reserve cross- 
examination till after the examination of 
all the witnesses under Chapter 18 has 
been completed, the learned Chief Pre- 
sidency Magistrate in my judgment has 
committed no error of law. 
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la this counesioa several cases have the accused exercised the right to re- 
beea referred to at the Bar which ia the serve cross-examinatioa after charge If 
view of the law I have taken does not in the midst of the trial or immediately 
seem necessary to examine minutely, but after finishing the evidence for the pro- 
as they have laid down certain general!, flecution the Magistrate decides to oom- 
zations I should like to say a few words mit the accused to the sessions it does 
with regard to them. The point that not seam just to the accused that he- 
has now been raised before us did not should at that stage, because the Magis- 
come up directly for examination in any trate has come to a certain deoiaion lose 
of the cases of this Court except in the right which he had before such 
Pha7iindar Nath Mttra y. Emperor (l). decision. In such a case S. 347 should 
There witnesses for the prosecution were not be held as compelling the Magis- 
examined but no attempt was made by trate to refuse to allow the accused to 
the accused to cross-examine them. But cross-examine the witnesses and to com- 
an application to cross-examine the mit at once the case to the sessions, 
witnesses was made to the Magistrate This view has been taken in a recent 
after the prosecution had closed its case case to which I will presently refer, 
and the Magistrate had decided to commit Phanindra’s does not help either 
them to the High Court. It seems that party; but it lends some support to the* ■ 
in that case the Magistrate had originally view that the Magistrate is not bound to 
proceeded with the trial of the case as give facilities to the accused for cross- 
before himself. But at a certain stage examination after the witnesses for the 
he decided to commit the accused to the prosecution have been examined QO 
Court of Sessions. As the application attempt is made by the accused to cross- 
was made after he had so decided, the examine them earlier. This case has 
learned Judges were of opinion that been disapproved and in my opinion 
S. 347, Criminal P. C., applied and under rightly, in The Sessions Judge of Coim- 
fchat section if it appeared to the Magis- batore v. Irumuddi Kumara Kangaya 
trate at any stage of the proceedings Mantridiyad (2). 


that'the case was one which ought to be 
tried by the Court of Sessions he should 
commit the accused under the provisions 
relating to commitment. The learned 
Judges seem to be of opinion that as 
soon as the Magistrate has decided that 
the case should be committed to the 
sessions he shall stop further proceed- 
ings and commit the accused to the 
sessions at once. The learned Judges 
laid some stress upon the words “ho 
shall stop further proceedings” which 
appeared in the Code but which have 
now been omitted by the Amending Act 
of 1923. In that view they held that 
the Magistrate need not therefore follow 
the procedure laid down in S. 208. I 
am unable to agree in this construction 
of S. 347. It is possible, and it gene- 
rally so happens, that the Magistrate 
starts a case before him with a view to 
try it himself; but in the midst of the 
trial when certain facts have been dis- 
closed he makes up his mind to commit 
the accused to the sessions. When the 
trial was commenced before him he 


A strong case in favour of the peti- 
tioners is the case of Jogendra Nath v. 
Moti Jjal (3), which is a reverse case to 
the present. In that case the Magis- 
trate after drawing up the charge in a 
case triable by the Court of Sessions 
allowed the accused to cross-examine the- 
prosecution witnesses and thereafter 
acquitted him. Against the order of 
acquittal or discharge the prosecutor 
moved this Court. The learned Judges 
discharged the rule holding that the 
Magistrate had the right to allow the 
accused to cross-examine the witnesses 
for the prosecution even after charge 
under S. 213 ( 2 ), Criminal P. C. Their 
Lordships observed: 

“No doubt the subseotion refers to witnes- 
ses for the defence; but in our opinion these 
words are wide enough to cover evidence 
extracted by cross-examination from the 
witnesses for the prosecution.” 

For the reasons given above, with 
great respect I am unable to adopt the 
construction put by the learned Judges 


treated it as one of a warrant case and 

(1) C1909] 36 Oal. 48=1 I.C. 469=12 O.W.N. 
1014. 


(2) [1913] 36 Mad. 321=23 M. L. J. 368=17 
,,, I. O. 410=(1912) M. W. N. 1243. 

(3) [pi2] 39 Oal. 885=17 I. O. 406=16 
0. W. N. llo5. 
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on S. 213 (2). Criminal P. 0. In that 
•^se the question as to whether the 
Magistrate is bound to give opportunity 
•to the accused to cross-examine the 
witnesses for the prosecution after they 
have all bean examined-in-ohief, before 
_or after charge, does not seem to have 
been raised and discussed. In fact the 
reliance put by the learned Judges upon 
■sub-S. (2J, S. 213 shows that they were 
of opinion that it was in the discretion 
of the Magistrate to give this opportu- 
nity to the accused, in view of the provi- 
sions of S. 212. Criminal P. O. In that 
•case reference has been made to In the 
T^atter of Surya Narain Singh (4). 

Ihat was a case in which the applica- 
tioQ. was made for the transfer of an 
-enquiry from the Court of the Magis- 

ground amongst others that 
tho Magistrate had refused permission 
•-0 the accused to cross-examine the 
witnesses for the prosecution. 


The question as to whether the Magis- 
trate is bound to do so was not raised or 
discussed. But it was assumed that the 
accused should have been given an 
opportunity of cross-examining the wit- 
nesses for -the prosecution with a view 

-o obtaining a cancellation of the charge. 
In «hat case the learned Judges expressed 
the view that after the drawing up of 
the charge the Magistrate is not bound 
to commit the accused but that he can 
also discharge him. The point before 
us was not there raised and as it has 
not been laid down that it is the duty of 
the Magistrate to allow an opportunity 
to the accused for cross-examining the 
witnesses for the prosecution, though he 

reference in that case to 

/ II I am not prepared 

^o follow it as an authority on the ques- 

lon before us. A much recent case on 

I? ^yoUna l^ath 

SzAdar v. Emperor (5). The decision in 

that case supports the view that I have 

innn: ‘J'scretion of Magistrates in 

inquiries under Chap. 18. There the 

c T""? as in a warrant 

?^^>*gewas framed and 
the Magistrate decided to commit the 

Sessions the 

-accused applied to cross-examine the 
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witnesses for the prosecution. This 
prayer was refused and the learned 

that in the circumstances 
of that particular case the Magistrate 
had no discretion in the matter having 
regard to the fact that the application 
cross-examine was made: 

framed and before 

decided to commit the 
acoused to the Court of Sessions.” 

But he should have allowed the ac- 
cused to cross-examine the prosecution 
witnesses. The learned Judges refused 
to follow the case oi Phanindra Nath 
Mitter v. Emperor (l), as also the 
case of Fazarali v. 'Mazaharullaifo) on the 
construction of S. 347. The last men- 
tioned case was also a case of transfer. 
There i.s an observation there of the lear- 
ned Judges distinguishing Phanindra 
Nath Mtira's case (1), that if the accused 
had applied after all the witnesses for 
the prosecution had been examined to 
cross-examine them he should have had 
no right under S. 347 but as in that case 
the application was made before the 
prosecution case was absolutely closed 
and all the witnesses had been examined, 
the accused should have been granted the 
indulgence of cross^examiaing the wit- 
nesses. The learned Judges cited no 
authority and did not discuss the several 
sections of the Code bearing upon this 
question. For my part I do not see any 
difference in the application of law bet- 
ween a case where the accused asked 
permission to cross-examine witnesses 
for the prosecution after they had all 
been examined and that in which he asks 
for such permission after some of them 
have been examined. It seems to me that 
decisions like these are only calculated 
to confuse as they seem to usurp the 
function of the legislature. The case of 
Jyotsna Nath Sikdar v. Emperor (6) is 
not also relevant as in that case the 
application for cross-examination was 
made before the charge was framed and 
before the Magistrate had decided to 
commit the accused to the Court of 
Sessions. In the case before us the 
Magistrate had on the very first day de- 
clared that he would commit the accused 
to the sessions. The view that I have 
ventured to take finds support in a deci- 
sion of the Patna High Court in the case 
of Sasdat Mian v. Emperor (7) where it 

(6) [1912] 16 C. L. J. 46=16 I. 0. 336=.18 
Or. L. J. 688. 

(7) A. I. R. 1927 Pat. 243=6 Pat. 329. 


fi) [1901] 5 0. w. N. no. 

45) A. I. R. 1924 Oal. 780=51 Oal. 442. 
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has been distinctly held that in an 
enquirys into oases triable by a Court of 
Session the accused has no right to re> 
serve cross-examination. In that case 
too the defence counsel had declined to 
cross-examine the witnesses after each of 
them had been examined. I should like 
to quote that portion of the judgment 
with which I entirely agree : 

* Tbe ordinary rule as laid down in the 
Evidence Act is that the witnesses will be 
examined* in-ohief, cross-examined and re- 
examined. There is no express provision for 
postponing tbe cross-examination of witnesses 
till all prosecution witnesses are examined-in- 
chief. A special provision has been made 
Dnder certain circumstances with respect to 
trials in warrant cases (Chap. 21) entitling the 
accused to postpone the cross-examination of 
the witnesses till a certain stage, ^o such 
provision has been made with respect to an 
enquiry into the cases triable by a Court of 
Sessions in Chap. 18 of the Code. The Magis- 
trate, however, to my mind has the discretion 
to allow the accused to postpone the cross- 
examination of witnesses in suitable ciroum- 
Btanoes. 

Iq the view that appeals to me as 
stated above this Rule fails and is dis- 
charged. 

Graham, J. — The Rule ia this case 
was issued to show cause why the peti« 
tiouers should not be givea an opportu- 
nity of cross-examining the witnesses for 
the prosecution before commitment to 
the sessions. 

The facts are shortly these : 

The petitioners were sent up for trial 
before the Chief Presidency Magistrate 
on charges under Ss. 420 and 120-6, 
Penal Code. At the outset the learned 
Chief Presidency Magistrate intimated 
that he would upon tbe completion of the 
evidence commit the case to the High 
Court Sessions. Thereafter counsel for 
the accused is said to have verbally prayed 
for permission to cross-examine the wit- 
nesses for the prosecntion, and it is said 
the learned Magistrate remarked that be 
would consider the appplication later. 
There appears to be some doubt about 
this, however, as the learned Magistrate 
Bays in his explanation that the appli- 
cation was refused, and we may proceed 
on that basis. The record shows that 10 
witnesses were examined for the pro- 
secution on different dates from 20th 
December to 25th January, and on 4th 
February 1925 more prosecution wit- 
nesses were examined. In the case of 
each witness there is a note at the foot 
of the deposition that cross-examination 


was declined. On the last mentioned- 
date, however, an application was made by 
the accused G. V. Raman praying for" 
permission to cross-examine the approver 
and some other witnesses before commit- 
ment to the Sessions Court. That appli- 
cation was rejected by the Magistrate on 
the ground that the time for cross-exa- 
mination had passed, and that he did not 
think it necessary at that stage to allow 
the prayer. It is this order which is- 
now assailed on behalf of the petitioners,^ 
and the contention shortly is that tbe 
learned Magistrate bad no option or dis- 
cretion in the matter, and that he was 
bound to allow the accused to cross- 
examine the prosecution witnesses so as 
to give them an opportunity of breaking 
down tbe case against them and so obvi- 
ating the necessity of their being com- 
mitted to tbe Court of Sessions. 

In my opinion this contention is with- 
out substance. An accused certainly has 
under S. 208 (2), Criminal P. C., a right 
to cross-examine tbe witnesses for tbe 
prosecution, but he must exercise that 
right at the proper time, that is to say,, 
after the close of the examination-in- 
chief. That is the ordinary construction 
to be put upon the section, and it finds 
support in S. 138, Evidence Act. 

Mr. Chatterjee for the petitioner urged 
that inasmuch as S. 208, Criminal P. 0- 
does not say when the right of cross- 
examination is to be exercised, it is open 
to the accused to exercise it at any time, 
and that he may, if be so desires, reserve 
it until after all the prosecution wit- 
nesses have been examined. There is noth- 
ing, however, in the section to warrant 
this view. The right if exercised must 
be exercised in the normal manner. 

It cannot be argued that because in 
the case of warrant trials an accused is 
allowed under S. 256, Criminal P. C., to 
reserve his cross-examination, he must 
necessarily have the same privilege when 
an inquiry is held under Chap. 18. In- 
deed the very fact that that chapter con- 
tains no provision similar to that in 
S. 256 (1) is an argument for holding 
that no such right exists. It may be 
inferred that the omission was inten- 
tional and not a mere accident. More- 
over the record plainly shows that the* 
accused declined to cross-examine, and 
they cannot afterwards revive that right 
and claim to exercise it at any time they 
please. The Magistrate might, if he 
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considered ifc necessary or desirable, have 

allowed oross-epnaiaatiioa, bub it cannot 

be held that in refusing he committed 
any error of law. 

It is to be borne in mind moreover 
that under S. 347, Criminal P. G.. the 
Magistrate is empowered at any stage of 
the inquiry to commit for trial, which 
furnishes an additional reason for hold- 
ing that the claim now preferred by the 
petitioners is not well founded. It seems 
to me that they are claiming a right 
which has not been given anywhere in 
the Code. Certain authorities were cited 
before us on their behalf and these have 
been dealt with by my learned brother. 
It is nob therefore necessary for me to 
refer to them. 

I agree that the Pule fails and should 
be discharged. 

K.n./ a K. Rule discharged. 
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fact made the alleged domioile of choice bis 

intention of establishing him- 
fn fW family there, and ending his days 

(“90^) 

(e) Divorce Act (6 of 1869). S. 34— Ap- 
plication for dUeolulion and damage* — 
Court having no jurisdiction to grant dis 
•olution^Damages alone can be granted. 

It cannot be said in view of the plain pro- 
visions of the Divorce Act. S. 34, that because 
the Court has no jurisdiction to grant a decree 
for divorce, it cannot treat the application for 
dissolution of marriage and damages as an 
application for damages alone. It can be so 

treated and further the damages sufiered 
by the petitioner will be different according 
as he 13 getting a decree for divorce oris 

it : Bernstein v. Bernstein 
Bist. \ Monsell v. Monsell, (1922) 
B, 34, Ref. [p e03 C 2 ; P 604 C 1] 

(f) Divorce Act (6 of 1869), S. 13—“ Col- 
lusion.” 

^ Collusion between the parties canuofc bo 
inferred from such ordinary acts between 
them as a solicitor would naturally regard 
as unoffansive and unobjectionable : Church- 
xoardv. Churchxoard, (1895). P. 7 and Harris 
V. Harris, (1862) 31 I,. J, Br. {N.S.), ICO. Ref. 

[P 605 C 1] 

(g) Divorce Act (6 of 1869), S. 13— Ob- 
ject of insisting on no collusion is to ensure 
fair trial. 


V. 

Guderian — Raspoadeut. 

Appeal No. 30 of 1928. Decided on 
Slat July 1928, from judgment of Cos- 
tello, J., in Matrimonial Suit No. 3 of 
1928. 

(a) Divorce Act (6 of 1869), S. 2— Domi- 
cile in India at time of petition is essential 
for granting jurisdiction. 

Domicile in India at the time whan the 
petition is presented is an essential condition 
fotthe jurisdiction of Indian Courts in cases 
of diasolution of marriage* [P 603 C 2] 

(b) Divorce Act (6 of 1869), S. 2— “ Domi- 
cile.” 


Domicile of the parties to a marriage ii 
pracjioo means the domicile of the husband 
^anderdale Peerage Case, (1885) 10 A. C. 692 
Udny V. Udny, (1869) 1 H. L. {Sc.) 441 ; Bell ^ 
Kennedy, (1868) 1 -H. L. (Sc.) 307, Ref. 

, , [P 601 C 1 

(c) Divorce Act (6 of 1869) — Change o 
domicile~Onua. 

proving that the peti 

^nor had changed bis domioile lies on him 
Wxnans v. Attorney-Oeneral, (1904) A. C. 287 

, CP 602 O 1 

(d) Divorce Act (6 of 18S9), S. 2-Domicil« 
—Change of domicile -Change of domicils 
uMne determination to make alleged domi 
cilehome. with clear intention of settling 
there and ending his days there. 

To establish change of domioile it must b® 
proved that the person whose domioile was in 
question had determined to make and had in 


The object which the legislature had in mind 
i^Q insisting that there should be no collusion 
hetwQ6tx the parties to a matrimonial peti- 
tioQ was to compel the parties to come into 
the Court of Divorce with clean hands. It is 
to oblige them to bring all material and por- 
tioent facts to the notice of the Court, to 
prevent their blinding the eyes of the Court 
in any respect ; to oblige them so to act as 
will enable the Court to be in a position to 
do justice between the parties : Butler v. 
Butler, (1890) 15 P. D. 66, Foil. [P 606 C 1] 

^Vestmaoott Skxxdi. R. C. Bonner jee~~’tov 
Appellant. 

C. Bagram d»ndi Moore — for Respondent. 

Rankin, C. J. — In this oase, we have 
to deal with a husband’s petition for 
divorce filed in this Court under the 
Indian Divorce Act, on 20th January 
1923. The petitioner was apparently 
born in a part of Poland, which has been 
referred to as being at that time German 
Poland. It appears that when he was 
very young, only 2 or 3 years old, his 
family removed to Rerlin and when tho 
petitioner was about 27, namely, in 1912, 
he went to London. In 1914, he was 
married in London to the respondent. It 
appears that for a time he went to New 
York, and afterwards to Honolulu. In 
1916, he went to New Zealand, where, 
apparently, bis wife’s people had some 
property or connesions. His evidenoe 
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is that he had been endeavouring to do 
business in New Zealand in connexion 
■with exportation of goods from Germany, 
But, as the political condition after the 
war was not favourable for that kind 
of business, he, in 1923, abandoned' all 
hopes of continuing that business in New 
Zealand and accordingly ho removed 
with his family from New Zealand to 
Berlin. He seems to have gone to Berlin 
in 1920 and gone back to New Zealand 

appears to have abandoned 
definitely New Zealand and gone back 
to Germany in 1923. He went back to 
Germany with the idea that he would 
go to some other part of the world and 
make his living in connexion with ex- 
portation of goods from Germany, Ac- 
cording to him, in 1926, he made up his 
mind to go to India and take his wife 
and two children with him. As they 
■vfere starting out from Europe, he 
learned of the possibility of business in 
Bweden and went to Stockholm— his wife 
"'“^.children going out to India mean- 
while. Apparently he expected them to 
go to Co.ombo, but, in fact, they came to 
Galcutta and the wife was living in the 
Grand Hotel. The husband followed 
soou after and arrived there towards the 
end of November 1926. It appears that, 
when he left Europe, he had two agree- 
ments one of which only is in evidence 

one for the sale of German typewriters 
and other for the sale of motors, I under- 
stand, Swedish motors. 

The agreements — both of them 
were of a preliminary and tem- 
porary character, lasting only for 
one year. In this way. the petitioner 
came out to start life in business in 
India. To put the matter quite shortly, 
at the Grand Hotel at the end of No- 
vember there* was staying the co-res- 
pondent. It appears that he made ac- 
quaintance of the respondent in the 
hotel. Before very long, namely, by 
il0|b January, one way or another, he 
coolc the respondeat to his fiat at the 
Galstaun Mansions and there miscon- 
duct occurred and from that time onward 
it would appear that these parties com- 
mitted misconduct at various places. 
More than one visit to Darjeeling was 
made by them and it would appear that 
the respondeat was constantly living 
with the co-respondent at his fiat. This 
appears to have gone on for the best part 
of the year and at the time when the 


citation under this petition was served 
upon the wife in 1928, she was living 
with the co-respondent at Galstaun Man- 
sions. The husband, it would appear, 
having come to the Grand Hotel at the 
end of 1926, had a quarrel with his wife, 
because, according to him, bis wife's 
reference to the co-respondent made him 
suspicious. He says that he told his 
wife that she must leave the hotel, but 
she refused. He went away, taking with 
him both the children and it does not 
appear that nntil the time when these 
divorce proceedings were commenced, he 
saw anything of his wife. That matters 
little to our present purpose. He appears 
to have travelled about in India in the 
endeavour to open agencies for the sale 
of these German typewriters. He ap- 
pears to have been ill and he had gone 
during the course of 1927 to Kashmir to 
recover. It does not appear that he had 
any fixed abode in India. He had taken, 

I think, an office in Bombay and the 
evidence as to his living and conduct in 
India is within a very narrow compass- 
It would seem that, in February 1927, 
he had been expecting to go to Europe 
either to London or Berlin to settle 
about one of his agencies. He expected 
that this arrangement would take a sub- 
stantial time. He thought it that would 
be a year or more befcre he could come 
back to India, in any event, and he wanted 
his wife to go back with him, but she 
was unwilling. la these circumstances, 
he brings his petition for divorce on the 
ground of adultery and he asks for dam- 
ages against the co-respondent. 

The first question that arises for deci- 
sion in this case is whether or not this 
is a case in which the Courts in British 
India have any right to give a decree for 
dissolution of marriage. Upon the face 
of the amendment made in 1926 to 
S. 2, Divorce Act. nothing in the Di- 
vorce Act authorizes any Court to mak^ 
a decree for dissolution of marriage, 
except where the parties to the marriage 
are domiciled in India at the time when 
the petition is presented. There ap- 
pears to be a certain amount of confusion 
upon the subject. It seems to me neces-i 
sary to point out that domicile in India 
at the time of the presentation of the 
petition is an absolutely necessary con- 
dition of jurisdiction so far as regards 
divorce. We are in no way concerned 
whether or not a person not domiciled 
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India is put to hardship for lack of 

tish divorce from Bri- 

•tish Indian Courts. It is manifest that 

matrimonial laws of diCfe- 
jent countries vary widely, as they do 
IS necessary that for every marriage 
^here should be an ascertainable forum 
lor the purpose of adjudicating upon the 

take All countries do not 

take same view of international law. But 

the view of international law which 

with divorce rests 

with the Court of the country in which 

the parties are domiciled at the date of 

diff countries may take 

different views of international law L 

I ‘he View upon which the 
^nghsh law proceeds and that view, for 

withniT'®" ‘he law 

without exception or quali6cation by the 
command of the Indian Legislature. 

Now, there are two parties to every 
marriage and the domicile of the parties^ 
in practice, means the domicile of the 

may or may not be subject to exception. 

But It IS evident that the rule that the 

wife a domicile follows that of thehus- 

‘’’s uotu'il fact 

^han any other rule and it is necessary 
that one Court should be found which 
has jurisdiction over both the parties for 
the purpose of divorce. In these circum- 
•stances It is very plain to me chat this 

the Divorce Act. entertain any ap- 
plication for divorce except it be first 

tharth‘‘®''7-‘‘‘‘''®^^ satisfaction 

is a ru^» f domiciled in India 
irom ‘r departed 

■dooTrine wS ®g^iust the 

Crn^ before the 

oTse ^a hi^^ ‘""'I Court in this 

that tha nn. ‘hat, if the Court finds 

iile or natfonlr ^am biguous do m i - 

of persona domestic status 

Indi^ Anv d in 

domiciled in India is r’’.® 

the view of international law^which'this 
Court entertains, can be disregaitd tr 

together m the country of thf parties’ 

ofleot that persons who in the countrv 
•of their domicile are married are in India 
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idl^tf tLk ^ ®‘®P ‘‘ 'S 

Idle to talk of justice in connexion with 

won).I features of such an order 

would plainly be disorderly confusion of 

inheritance and rights on the part of the 

oreigners. The consequence would be 

of tlr^A- ‘bo decrees 

of the Indian Courts would have to be 

regarded as nullities. I cannot, there! 

the U ®PP^°y® °f ‘be language in which 
he earned Judge has expressed his con- 
clusion upon this question. 

It appears fo me that we have 
to find, as a fact, cold hard fact— 
one way or the other whether, in 
this ease, the domicile of the husband 
at the time of the presentation of the 
petition 13 shown to have been in India. 
Ine learned Judge has stated that he is 
very dubious as to whether he ought to 
hold that the petitioner is domiciled io 
this country at all. He has said that 
the facts upon which he is asked to infer 
that the petitioner is possessed of Indian 
domicile are very slender indeed. He 
has said that he is disposed to take a 
somewhat lenient view of the evidence 
of the petitioner with regard to his in- 
tentions in the matter and that, in order 
to do justice in the matter, he feels that 
he ought to accept what the petitioner 
has said. He confesses that he is prob- 
ably stretching the point in the peti- 
tioners favour ; but ho says that, having 
regard to all circumstances in this case, 
it 13 right that he should take that view 
of the matter, and, accordingly, in order 
to conclude the point, he finds as a fact 
upon the evidence of the petitioner that 
he IS domiciled in India. Upon this 
finding, both the parties, the co-respon- 
dent and the petitioner have, as it seems 
to me, a certain grievance. Mr, West- 
raacott for the co-respondent says that 
the learned Judge has found against his 
client, though it is evident from the 

judgment that the learned Judge has no 

great belief that this petitioner was 
domiciled in India. In like manner, the 
petitioner has, I think, a grievance in 
that, inough the learned Judge believed 
his evidence as to his intentions, he 
expressed no great firmness in that 
belief. I collect from the learned Judge’s 
judgment that generally speaking he 
regarded the evidence of the petitioner 
as worthy of credence and with that I 
go to the evidence to see whether, in my 
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judgment, there is enough to entitle this 
Court to hold that, in January 1928, this 
man was domiciled in India. 

It appears that this man was origi- 
nally a "Pole. Ho had been taken to 
Germany when very young. As a young 
man, he had gone to England and. after 
travelling in various parts, ho, subsequ- 
ently to his marriage, lived for several 
years in New Zealand. His prospects 
in New Zealand having ceased, he comes 
back to Berlin and there apparently he 
takes steps to get business connexions, 
upon the strength of which ho could go 
somewhere else with regard to the 
export of German manufactures. He 
had never been in India in his life, 
nor had his wife either. He had no 
friends in Bombay, Calcutta or any- 
where in India. He had a chance in 
this respect that he had an agreement 
for one year for the sale of German type- 
writers. Apparently, he had another 
agreement which has not been properly 
proved of an equilly temporary character 
in connexion with Swedish motors. 
There appears to have been no office of 
either of these concerns in India. It 
was his business to do what he could 
to open agencies. He went about and, 
so far as we know, he opened agencies 
in Kashmir, Delhi, Calcutta, Bombay 
and, I think, Lucknow. One would 
naturally suppose that this man had 
come to India to see if he could make a 
living and that in coming to India, he had 
no occasion to make up his mind as to 
whether he would live and die in India. 
Like a large number of people, who 
come from parts of Europe he had to 
make his living and he proposed at the 
time to do so in India. 

Before considering whether his domi- 
cile was changed or not, we have to see 
what is meant by change of domicile. 
In my judgment, we may take all the 
law that is required on this point from 
the decision of the House of Lords in 
the case of Winans v. Attorney ^General 
|Cl). There can be no doubt that the 
'whole burden of proving that the peti- 
tioner had made up his mind to come 
to India and treat it as his ultimate and 
permanent home is on him. As was 
pointed out in the case to which I have 
referred, it was necessary for him to 


(1) [1904] A. C. 287=73 L. J. K. B. 613=20 
T. L. R. 510=-90 L. T, 721, 


satisfy the Court that he had a fixed an^ 
certain purpose. 

A change of domicile is a serious matter 
-^serious enough when the competition is. 
between two domicils both within the ambit 
of one and the same kingdom or oountty— 
more serious still when one of the two is al*^ 
together foreign. The change may involve 
far-reaching consequences in regard to snoces* 
aion and distribution and other things which 
depend on dcknicil.” 

The question has been put in the 
language of Lord Cairns in this way : 

*' Whether the person whose domicil wasj 
in question had * determined * to make, and! 
had, in fact, made the alleged domicil of 
choice * his home with the intention of, estab- 
lishing himself and his family there, and end- 
ing bis days in that country.” 

In other words we have to ask whether 
the petitioner has satisfied us that he 
had not come to India to be a Pole or 
German making his living, but that he 
intended to come to British India to be 
domiciled there as being a person whosej 
ultimate and permanent home was to be; 
in India. In my judgment, the evidence- 
in this case falls far short of what is 
rsquired. We have here a husband who 
is anxious, I do not doubt, to obtain a 
decree for divorce and very anxious, it is 
plain, to obtain reparation from the co- 
respondent at the hand of the Court. 

In both these matters, the guilty wife* 
is in agreement and her interest coincides- 
with his. The evidence that they bring, 
forward to induce this Court to believe- 
that the petitioner was making India 
his permanent home consists mostly in 
saying " yes ” when the words ** perma- 
nent home'* are put to them. They made 
the most unconvincing effort to explain 
the intention which they had arrived 
at when they set oat for India. The- 
case made is that, although they knew 
nothing of India, the man had read 
about India, that he was interested in 
Yoga philosophy, that his own country 
Poland or Germany had not seen much 
of him and was of no great value to him 
as a place of residence, that he was- 
seeking somewhere to make a permanent 
home and that before reaching India at 
all the petitioner decided that he was to- 
be of Indian domicile. Accordingly, on 
^ ^hen he finally stepped on to 

the quay at Bombay, he became a person 
who was domiciled in India. It appeara 
to me that the circumstance that they 
sold their house in Berlin and their 
furniture before they came out to India- 
13 small corroboration of so improbable 
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a story. It appears to me that, on this 
evidence, the Court would find itself 
dispensing matrimonial justice to all 
sorts of people who have arrived in India 
very recently. It is most necessary in 
this case to find whether the story that 
the man’s permanent home was to be in 
a country of which he knew nothing and 
in which he might be little successful 
is a story which is to bo treated as 
proved by the evidence that these two 
highly interested parties have given to 
the Court. I cannot doubt that this is 
evidence which should be regarded as 
altogether insufficient. I think the peti- 
tioner may possibly have deceived him- 
self into thinking that his intentions 
were different from what they really 
were. But I do not believe this story 
that he came to India with a fixed and 
settled resolution to be of Indian domi- 
cile so that his domicile of origin had 
been departed from the moment he 
arrived in India. Most unfortunately, 
he had hardly set foot in India before 
he suffered the very serious wrong with 
which we are now concerned. It appears 
that, in the beginning of 1927 — within 
a couple of months of his arrival in this 
country — his wife was committing adul- 
tery with the co-respondent. It does not 
appear to me that throughout the year 
1927 anything happened which streng- 
thens his case to the effect that he had 
become of Indian domicile. 

Stress has been laid upon certain 
words in a letter which has been put 
forward as showing the agreement bet- 
ween the owners of the typewriters and 
the petitioner where it is stated “ when 
he emigrates (or removes) himself to 
British India ” — the German words be- 
iug wenn sie naoh British India uber- 
siedeln." It does not seem to me that 
that adds very much to the evidence in 
this case. I come to the conclusion 
that this evidence critically looked at is 
not sufficient to entitle this Court to 
proceed to deal with the personal status 
of these parties on the basis that their 
domestic arrangements in the matter of 
divorce are subject to the jurisdiction 
of this Court. 

The next question which arises is 
whether, if that bo so, this petition can 
bo allowed to stand as a petition for 
damages against the co-respondent under 
S* 34, Divorce Act. Now, oases have been 
Cited to us, particularly the well known 


case of BernHein v. Bernstein (2) to 
show that, in an ordinary case where the* 
English Court has jurisdiction — if the. 
petitioner fails to make good his right 
to a decree for divorce, he will not be 
allowed to recover damages from the co- 
respondent. The explanation of the 
clauses of the Matrimonial Clauses Act 
of 1857 given by Lord Justice Lopes and 
other authorities makes it clear that the. 
right to damages is a right which is sub- 
ject to the same defences as the right to 
other matrimonial reliefs. In other 
words, if there has been condonation or 
connivance or collusion, the right to 
damages would be defeated equally with 
the right to a decree for divorce or judi- 
cial separation. So much seems to me- 
clear and, in this country, we have an 
express direction that we are to act and 
give reliefs on principles and rules con- 
formable to those of the English Divorce 
Act. 

It is said, however, that the Eng- 
lish oases oblige ns to hold that this 
petition as a petition for damages must 
be dismissed, if by reason of lack of 
jurisdiction we are unable to grant a de- 
cree for divorce. That seems to me to 
be an entirely different proposition and 
I am not of opinion that there is any 
authority for it or that* it is correct. If 
by reason of the death of the wife bet- 
ween the decree nisi and the decree 
absolute no ultimate decree for divorce' 
can be given, it has been decided Mon- 
sell V. Monsell (3) that nevertheless the 
judgment for damages may take effect. 
There can be no doubt that the causes of 
action to use the common law expression 
against the co-respondent for damages 
and against the wife for divorce are 
different and distinct, although, upon a 
true construction of the Divorce Act, 
the same defences are open to these 
claims. But I am not of opinion, in view 
of the plain terms of S. 34, which says 
that the husband may claim damages in 
a petition limited to such object only, 
that it can be right in a case of this 
character to say that, because the Court 
has no jurisdiction to grant a decree for 
divorce, it cannot treat this petition as 
a petition for damages alone and award 
damages upon it. It is quite clear, 
however, that the damages suffered by 
the petitioner will be different according 

<2) [1898] P. 292=63 L. J. P. 8=69 L.T. 513. 

(3) [1022] P. 34. 
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las he is getting a decree for divorce or is 
not to get a decree for divorce. It ia 
quite clear that, upon this basis, the 
question of damages must be reviewed 
and has to be regarded upon other facts. 
It will be necessary no doubt to take 
account of the real position of the peti- 
tioner in view of the finding that this 
Court has no jurisdiction to grant him 
a decree for divorce. 

So far, I have not said anything about 
one of the defences taken by the co-res- 
pondent the appellant before us — I 
mean the defence that, in this case, 
there has been collusion between the 
petitioner and the respondent. I have 
no doubt that, if there has been collusion 
that is an equally good answer to the 

claim for damages as to the other form 
of relief; and, in this Court Mr. Westma- 
cott for the co-respondent, has argued 
that there is evidence of collusion which 
disentitles the petitioner to get any relief 
at all. He has relied not so much upon 
any suggestion that this petition was 
brought or initiated under or bv virtue 
of any agreement between the petitioner 
and his wife, or upon any suggestion of 
the adultery being caused or induced by 
any connivance on the part of the hus- 
band, but upon certain matters which 
took place in the course of the prosecu- 
tion of this suit. He says that counsel 
for the petitioner knew that the solici- 
tors for the respondent had subpoenaed 
the co-respondent. . He says that the 
petitioner only called himself and the 
caretaker of the Galstaun Mansions evi- 
dently relying upon the wife’s evidence 
to prove the fact of adultery. He says 
that, in the wife’s answers, there are 
some irrelevant matters volunteered with 
the sole object of assisting the petitioner 
“*”SUoh as the fact^she was pregnant by 
the co-respondent. He says too that in 
the wife s answers there is an endeavour 
to prove the case against the co-respon- 
dent. He has applied to us to let him 
introduce additional evidence upon this 
point, because he says that, in the bills 
• of costs which have been rendered by 
■ the attorneys, it can be seen that the 
wife’s attorneys were furnishing certain 
documents to the husband’s attorneys — 
documents showing that the co-respon- 
dent was guilty of adultery on other 
occasions; and it is said that, in these 
bills of costs, one would find other sus- 
^ pioious matters, namely, the fact, am- 


ongst others, that the petitioner, before 
be had taken a copy of the co-respon- 
dent’s answer, was asking for an early 
date to be fixed for the hearing of the 
case. We have to consider whether or 
not this is a case in which we ought to 
refuse all reliefs to the petitioner on the 
ground that collusion between the peti- 
tioner and the respondent has been made 
out. Here, again, if I were satisfied that 
collusion between the petitioner and the 
respondent had been made out I wonld 
regard it as my clear duty to refuse all 
relief to the petitioner. But I am not 
of opinion that this is a case in which 
there has been more than a certain am- 
ount of purely meobanical assistance 
given by one set of advisers to another. 

I do not think that it vitiates all the 
proceediogs because the attorneys for 
the wife gave the attorneys for the hus- 
band copies of certain documents which 
they had got. I think that the fact that 
the learned counsel got to know that the 
attorneys for the wife subpoenaed the 
co-respondent is a very narrow ground 
for supposing that any collusion bad 
taken place. 

Having examined carefully each 
of the grounds set forth as evidence 
of collusion by Mr. Westmacott, I can 
only say that, in my opinion, they fall 
far short of proving any open or secret 
agreement between the husband and the 
wife. I quite agree that collusion may 
be snlficiant if it is oollnsion in pro- 
secution of a perfectly true case. I 
do not think it necessary here to 
examine the authorities which have 
been brought to onr notice, because 
I am not of opinion that this judg- 
ment can be based upon any view of 
the law to the effect that, if the case is 
true, collusion does not matter: Church^ 
ward V. Churchward (4). I am quite 
satisfied that there might be collnsion in 
the mere prosecution as distinct from the 
initiation of a true case ; but I am not 
of opinion that mere furnishing of docu- 
ments or, as in Harris v. Harris (5)* 
mere furnishing of photographs or that 
kind of small assistance between the 
attorneys does amount to collusion in 
the sense with which we are concerned- ^ 
I see nothing in this case which ia con- 
trary to good faith. I see nothing which 

(4) tl895] P. 7=64 Ii. jTp. 19=43 W. B. 

380=71 L. T. 782. 

(5) [1862] 31 L. J. Pr, (n.s.) ICO. 
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appears to me to take the colour of an 
attempt to oouoert a case and put it for- 
ward before the Court. I am, .therefore, 
of opinion, looking at the facts of this 
particular case that the word "co-opera- 
tion** used in the learned Judge’s 
judgment is too strong (as the learned 
Judge himself appears to have thought) 
and the learned Judge’s finding that 
there was no collusion is one which 
should be supported. It is quite 
true that in this case both the 
parties the husband and the wife had 
the same interest. Both desired to get 
a divorce. Both desired that the co- 
respondent should be made to pay hea- 
vily, if possible, for his conduct. That 
common object would not justify collu- 
sion between the'parties. But it is very 
necessary in such a case as this to be 
careful before imputing collusion bet- 
ween the parties from ordinary acts 
which a solicitor would naturally regard 
M inoffens ive and unobjectionable. 

The next question which arises is 
whether this petition for divorce is to 
be amended by asking for damages alone 
or by asking for judicial separation and 
damages. As to that, I propose that 
both the husband and the wife ^shall be 
given time to consider the position. We 
are not going to ask them to make any 
decision as to this on this afternoon or 
oven tomorrow. This decree will not be 
drawn* up until they have had at least a 
fortnight from to-day to consider the 
position Subject to that the result of this 
judgment is that the question of dama- 
ges must be gone into over again. It 
Will not be necessary to take evidence 
over again, but it will not be right that 
this question should be entered into 
again until it is known whether these 
parties are or are not going to be sepa- 
rated. I do not think it will be fair to 
Che learned Judge who tried this case or 
CO either of the parties that the ques- 
«on of damages which has been dealt 

trial Judge on one hypo- 

be dealt 

with by him agaia on another. This 
Mse should, m my opiuion, he sent hack 
°”gmal side to another Judge 

*“ ‘ba light of the present 

^8»1 ^l‘b it 
tnga of the learned trial Judge. Ho is 
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given power to take further evidence on 
any point, if he thinks it desirable 

As regards the costs of this appeal, I 

am of opinion that each party must pay 

Its own costs. The order of the Court. 

below as regards the costs of the trial 
will stand. 

The sum of Rs. 12,500 which has been 
paid in Court by the co-respondent will 

remain in Court, subject to his right to 

withdraw it on giving security to the 
satisfaction of the Registrar. 

. Page, J. — I agree. As we are differ- 
ing from the decision of the learned trial 
Judge, and having regard to the argu- 
ments that have been presented to us, 

I desire to add a few words upon the 
issue of jurisdictioQ. 

It is not pretended that the domicile 
of origin of the parties was in India. 
Now, Ijord Bindley in Winans v. Attor- 
ney-General (1) observed : 

“Itake it bo be olearJv safcblad by feha 

Ca« (6j, Ud.ty v. Udn„ 
(7), Bell V. Kennedy (P) that the burden of 
proof m all inquiries of thia nature Jies upon 
those who assert that a domioil of origin has 
been lost, and that some other domicil has- 
been acquired. Further, I take it bo be cloarJv 
settled that no person who is sui juris can 
change his domioil without a physical change 
of place, coupled with an intention to adopt 
the place to which he goes as his homo or 
fixed abode or permanent residence, which- 
ever expression may be preferred. If a change 
of residence is proved, the intention necessary 
to establish alohange ofdomicil is an inbentiou 
to adopt the second residence as home, or, in 
other words, an intention to remain without 
any intention of further change except pos- 
sibly for some temporary purpose.” 

Ijord Macnaghfcen in the same case,, 
stated that : 

“such an intention, I think, is not to bo in- 
ferred from • an attitude of indifference ora 
disinclination to move increasing with in- 
creasing years, least of all from the absence 
of any manifestation of intention one way or 
the other. It must be, to quote Lord West- 
bury again, a fixed and settled purpose ’* 
And” says his Lordship [1863] 1 H, Sc 

321 unless you are able to shew that with 
perfect clearness and satisfaction to your- 
selves. it follows that the domicile of origin 
continues.’* So heavy is -the burden cast 
upon those who seek to shew that the 
domioil of origin has been superseded by a 
domioile of ohoioo ?’* ^ 

Now, in my opinion the evidence in 
this 03,96 is inconsistent with the exis- 
tence of an intention on the petitioner’s 


(6) [1885] 10 A. O. 692. 

(7) [1869] 1 H. L. (Sc.) 441. 

(8) [1868] IH. L. (So.) 307. 
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parti at the time when he presented the 
petition, to reside and establish himself 
in India for the rest of his days. In- 
deed, to my mind, the reasonable con- 
clusion to be drawn from the evidence 
is that the petitioner had come to .India 
to earn a living, and intended to remain 
in India so long as an opportunity to 
obtain a livelihood in this country was 
open to him ; that he had formed no in- 
tention to settle in any one place rather 
than in another, and that he realised 
that his movements in the future might 
well be as uncertain as his wanderings 
in the past. 

On the issue of collusion I would add 
that the object which the legislature 
had in mind in insisting that there 
should be no collusion between the par" 

ties to a matrimonial petition was : 

“to oompol the parties to oome into the Court 
of divorce with clean hands. It is to oblige 
them to bring all material and pertinent 
facts to the notice of the Court, to prevent 
their blinding the eyes of the Court in any 
respect ; to oblige them so to act as enable the 
Court to be in a position to do justice between 
the parties Butler v. Butler (9), per Lopes, L. J.’* 

In my opinion, having regard to the 
authorities, the evidence in this case 
does nob disclose such facts as would 
have disentitled the petitioner to a de- 
cree for divorce on the ground of colla- 
tion of the Court has jurisdiction to 
grant him such relief. 

v.B /e.K Case remanded. 

(9) [1890] 15 P. D. 66. 
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Cuming and Pearson, JJ, 

Brindaban Misra Adhikary — Ap- 
pellant. 

V. 

Dhruha Charan Boy and others — Res- 
pondents. 

Appeal No. 4=87 of 1927, Decided on 
2l9t March 1929, against appellate de- 
cree of Sub-Judge, Third Court, Midna- 
pur, D/- 30th November 1926. 

(a) Limitation Act, Art. 91 — Document 
•executed by misrepresentation and hence 
-void — Art. 91 does not apply in suit for re- 
covery of property. 

Where it is established that the plaintiff or 
his transferrer was induced by defendant's 
misrepresentation to execute a deed of gift of 
the property in question and he executed the 
same beleiving it to be a document of a dif- 
ferent kiad altogether, the transaction is void 
and not voidable only and Art. 91 has no ap- 
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plioatioQ to plaintiff's application for recovery 
of the property : 23 O. W, N, 93; 35 OaU 551. 
Foil,; 42 Bom. 638, Bef; 33 Cal. 257, Dist, 

[P 607 0 2] 

(b) Bengal Tenancy Act, S. 103-B— Pre- 
sumption of correctnese arises with respect 
to each entry and not whole Record-of- 
Rights. 

^^^Vhat is presumed to be oorreot by the words 
• in t he Beoord-of-Bights so pub- 

lished shall be evidenoe of the matter referred 
to in snob entry and shall be presumed to be 
oorreot," is each entry and not the whole 
Beoord-of-Bights." [P 608 C 2] 

Santosh Kumar Pal — for Appellant. 

Apurba Charan Mukerji — for Res- 
pondents. 

Judgment.— This appeal arises out of 
a suit for a declaration of title and con- 
firmation of possession and in the alter- 
native for recovery of possession. The 
plaintiff's case briefly was that he had 
purchased this land from defendant 3 by 
a kobala dated 16th September 1923 and 
after his purchase he bad been receiving 
rent from defendant 4 who was actually 
in possession of the house and was his 
tenant. But since then defendant 1 bad 
induced defendant 4 to pay rent to him. 
Defendant 1 who contesbed the suit con- 
tended that he bad purchased the pro- 
perty from defendant 2 and that defen- 
dant 2 derived his title under a deed of 
gift of the property executed in bis favour 
by defendant 3. The trial Court held 
that there had been a valid deed of gift 
by defendant 3 to defendant 2 and there- 
fore as defendant 3 bad at the time of the ^ 
plaintiff's pnrohaae no title to the pro- 
perty the plaintiff had acquired no title 
to the property by his parchasefrom her; 
so be dismissed the plaintiff's suit. The 
plaintiff appealed to the District Court. 

The learned Subordinate Judge who beard 
the appeal wonld seem to have come to 
the finding that defendant 3 never really 
executed a deed of gift in favour of defen- 
dant 2. He would seam to find that de- 
fendant 3 when she executed this docu- 
ment was under the impression that she 
was exeenting a power-of-attorney and 
that she did not realize that what she 
was executing was a deed of gift. He 
held that the document was taken by 
misrepresentation and undue infineooe 
and that defendant 2 had practically 
practised fraud, misrepresentation and 
undue influence on defendant 3 in getting 
the deed of gift executed whereas she in- 
tended to exeente a general power-of- 
attorney. One would perhaps think that 
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these findings were sufficient to dispose 
•of the case even though perhaps the find- 
ings of undue influence, fraud and mis- 
representation were somewhat contradic- 
•tory. The learned Subordinate Judge, 
however, goes on further to find that as 
there was no acceptance of the gift the 
«ift was void. This finding is perhaps 

‘unnecessary m view of what he has al- 

ready found. He goes on further to find 
■somewhat unneoessarily that the gift 
being a conditional one and the donee not 
having performed the condition when 
defendant 3 has subsequently sold the 

iand to the plaintiff she has evidently 
revoked the gift. ^ 

1 ,.^ e ®'PP®a'‘'3 for the appellant 

has first of all contended that the suit 

limitation. He contends 
that the period of limitation applicable 

An q 1 provided in 

Art. 91, Lim. Act. The plaintiff, he con- 

ends, cannot succeed in his suit unless 

he first of all sets aside the deed of gift 
and as the deed was executed more than 
three years before the institution of the 
suit. The suit was out of time. In support 

oi his contention the learned vakil relies 

upon the case of Harihar Ojha v Dasa- 

rathat Mtsra {1) ^ith special reference 

to the remark of Woodroffe. J.. at 

pp. 266 and 266 where the learned Judge 
states as follows : 

a person 

seeks to recover property against an instru- 
ment executed by himself or one under whom 

tion^ ''be cancolla- 

years^ rn?« and that the three 

«u?t 91 appIies to any 

TnLtl person. The reason why 

owS ;®0bmg to recover property against his 

orvoid voidable 1 

instance for fraud, is that as 
ialfd^his^ instrument creating a later titli is 
*iir ^n'^nier title cannot prevail.” ' 

Mr. Pal arguea on the strength of this = 

In H plaintiff’s suit must * 

deoiaion lends con- • 
®“PP°>^“° ‘he contention of the ‘ 

«TOr ^ fact, how- « 

whfch T if particular point i 

Which I have just referred to was not ^ 

necessary, as far as can be seen, for the ° 

deoisiou of that particular ease ; ani "I 

be oon“^ the deoision must “ 

faLdTh as obiter. On the other ^ 

«3atn ( 2) a decision direofclv in point ^ 

I- C. 76=29 
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r "7hea it is esta- 

blished that the plaintiff by defendant’s 

™'srepresentation %yas induced to execute 
!- a deed of sale believing the same to hive 
1 . been a deed of a different kind the tran- 

a Trb 'r voidable only, and 

t no application to 

3 nis suit to recover the property. It will 

- be seen that that decision ia directly in 

i point, because in this case the plaintiff 
t sues as the transferree of defendant 3 and 
b stands in her shoes. Defendants was 
1 induced by the misrepresentation of de- 
j fendant 2 to execute a deed of a different 
r kind to what she thought she was execut- 
ing It has been found that she thought 
; that she was executing a power-of-at* 

; torney when she was really executing a 

deed of gift. A further support to the 
case of the respondent would be found in 
the case Petherpermal Chetty v. MuniA 
andy Servai (3j a decision of the Privy 
Council. On p 659 of the report Lord 
Atkinson in delivering the judgment of 
the Judicial Committee remarks : 

As to the point raised on the Limita- 
tW Lordships are of opinion 

that the conveyance of nth Juno 1895, boine 

an inoperative instrument, as in effect, it has 

rfnhf the plaintiff's 

51®“''..*'.® possession of his land and 

that It IS unnecessary for him to have it sot 

reHeU\%Vims.”^ 

If I understand this deoision the Judi- 
cial Committee held that where the in- 
strument was inoperative it was not 
necessary to set it aside as a preliminary 
^ his obtaining a decree for possession 

Ihe document before us is obviously an 
inoperative instrument. It purports to 
be a deed of gift whereas it is really 
nothing of the sort, because the person 
who executed it was under the impres- 
sion that she was executing not a deed of 
gift but a power-of-attorney. The same 
principle has been laid down by the Bom- 
bay High Court in the case of Narsa- 
gounda v. Chawagounda (4) with special 
reference to p. 657 a decision of the Full 
Bench which follows the Privy Council 
case already referred to reported in (l). 
This point, therefore, seems to be con- 
cluded by authorities, and must be deci- 
ded against the appellant. 

The next point argued on behalf of the 
appellant is that the plaintiff should not 

(8) [1908] 35 Oft I. 651=85 I. A. 98=12 0. W 
N. 562(P.O.). 

(4) [1918] 42 Bom. 638=47 
Bom. L. B. 802 (P.B.). 


I. 0. 581=20 
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be allowed to make a case different from 
the case set out in his kobala. In the 
kobala under which the plaintiff claims 
certain references were made to the deed 
of gift and the plaintiff or rather his 
vendor there apparently gave a different 
version about this deed of gift. The ap- 
pellant contends that it is not open to 
the plaintiff to make out any different 
case whatever in tbo plaint. Whether 
the case made in the plaint differs mate- 
rially from the cise made in the kobala 
is not necessary to be determined. It is 
obviously open to the plaintiff to make 
out any case that he chooses in the plaint. 
The fact that the case made in the plaint 
does or does not differ from the case as 
would appear in the document on which 
he relies would obviously be a point to 
be taken into consideration by the Court 
in considering the truth or falsity of the 
plaintiff’s case. But there is nothing to 
prevent him from making out any case 
he wishes to make. Whether he could 
substantiate it is quite another question. 

The next point urged by Mr. Pal is 
that the plaintiff is now estopped from 
saying that there is no legally valid gift 
and that defendant 3 did not execute a 
deed of gift, because, he states, that the 
plaintiff in his kobala referred to the deed 
of gift and therefore it is not open to 
him now to say that defendant 3 never 
executed any deed of gift. I entirely fail 
to understand how this statement in the 
plaintiff’s kobala that defendant 3 exe- 
cuted a deed of gift can in any way stop 
the plaintiff from saying that there is 
no deed of gift. It has not been shown 
to us, nor was it ever alleged before the 
case came up here in second appeal that 
defendants 1 and 2 were in any way in- 
fluenced or misled by the statement in 
the kobala. In fact there is no sugges- 
tion defendants 1 and 2 ever saw the 
statement in the kobala before defen- 
dant 1 purehased the property from de- 
feudant 2. The only suggestion made 
by the learned vakil for the appellant is 
that they might have seen it. Clearly 
that is not sufficient to create an estoppel. 

The appellant has lastly contended that 
the learned Judge in the Court of appeal 
below was wrong in saying that : 

*‘aader the oiroumatanoes no presamption 
of defendant 2*s possession oan be based upon 
it (the Beoord-of-Bigbts).'* 

Now it appears that in the Beoord-of^ 
Bights one plot is shown in the posses' 


sion of defendant 2 and the other plot i» 
shown in the possession of the landlord. 
It was no doubt the case of defendant 1. 
that defendant 2 was in possession of 
both the plots. There is no doubt that^ 
the Becord-of-Rights raises a presump- 
tion in favour of defendant 2 so far as- 
regards the one plot which has been re- 
corded as in the possession of defen- 
dant 2, Defendant 1 no doubt has ohal- 
lenged the correctness of the Reoord-of- 
Rights so far as regards the other plot- 
recorded in the name of the landlord, but- 
for that reason it cannot be said that no- 
presumption arises in favour of defen- 
dant 2 in respect of the other plot which 
has been recorded in his name the cor- 
rectness of which has not been challenged 
by defendant 1. It is not the whole Re- 
cord-of-Rights but each entry of the Re- 
cord-of-Rights with respect to which the 
presumption of correctness arises. The 
words used in S. 103-B, Ben. Ten. 
Act are : ' 

“Evary entry in a Baoord-of-Bigbts so pnb- 
lisbad shall be evidence of the matter referred 
to in such entry and shall be presumed to be 
oorreot." 

What is presumed to be correct is each 
entry and not the whole Reoord-of- Bights. 

In this respect no doubt the learned 
Subordinate Judge has fallen into an 
error. I do not think, however, that for 
this reason alone we should send back 
the case to him for a consideration of th& 
question of possession after taking a. 
proper view of the presumption as regards 
the entry in the Beoord-of-Bights, for the 
learned Subordinate Judge seems to have- 
gone into this question of possession of 
defendant 2 independently of the Beoord- 
of-Bigbts and have found on the evidence 
that defendant 3 had been in possession 
all along. He has found that : 

*'t;he evidenca leaves no room for doubt that 
defendant 3 was all along living in the houae- 
and also admittedly was in possession after 
the execution of the deed.*' 

I do not therefore think that it is^ 
necessary to send the case back to the 
learned Subordinate Judge for abiding 
on the question of possession. 

The result is the appeal must fail and. 
is dismissed with costs. 

v.B./a.K. Appeal dismissed,- 
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Full Bench 

Eankin, C. J. andC. C. Ghose, Buck- 

land. B. B. Ghose and Mdkerji, JJ. 

Sayamali A/oZ/a— Plaintiff — Appel- 
lant. 

V. 

Anisuddin Molla and others — Defen- 
dants — Respondents. 

Pull Bench Ref. No. 2 of 1929, Decided 
on 4fch July 1929 in Letters Patent 
Appeal No. 105 of 1928 from Appeal No. 
431 of 1928 against the decree of Mitter, 
J., D/- 10th September 1928. 

Limitation Act, Art. 148— Puisne 
mortgagee getting decree for sale without 
joining prior mortgagee— Subsequent suit by 
him to redeem prior mortgagee is governed 
by Art. 148 and not by Limitation Act 
Art. 132. ’ 

Where the puisne mortgagee has already 
obtained a decree for sale on his mortgage 
without making prior mortgagee a p.arfcy, he 
IS entitled to redeem a prior mortgagee iu a 
subsequent suit and the subsequent suit is 
governed hj Art. 148 and not by Art. 132 : 14 
C, TY. N, 439, Kxi)l, and held righllt/ decided 
on Us fads. {Case law Referred). [P 611 C 1] 

Hira Lai Chuckerburtty and Syama^ 
das Bhattacharj i — for Appellant. 

Surendra Nath Bose 2 — for Respon- 
dents. 

B. Ghose, J. The facts of the case 
giving rise to this reference are these; 
One Bainuddin mortgaged a plot of land 
to defendant 1 in 1904. In 1903 he again 
mortgaged this piece of land with another 
plot (No. 2 in the schedule of the plaintj 
to the plaintiff. Defendant 1 (who will be 
referred to as the defendant) brought his 
suit on his mortgage in 1911 without 
impleading the plaintiff and obtained a 
decree for sale against tlie mortgagor 
alone on 30th November 1911. Plaintiff 
brought a suit to enforce his mortgage in 
1915. He made the present defendant a 
nefendant in the suit along with the 
mortgagor and a transferee from him. 
The defendant set up his prior mortgage 

Plaintiff’s suit as against him was 
dismissed as the plaintiff did not ask for 
any decree against him. Plaintiff ob- 
tained the usual decree for sale as against 
the other defendants in that suit on 8th 
May 1915. Defendant in this case put 
the property mortgaged to him to sale in 
execution of his mortgage decree and 

it himself on 15th August 
Ayio, and obtained possession. 

1929 0/77 
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Plaintiff afterwards executed his decree 
and purchased both the mortgaged pro- 
perties on 19tb November 1920 but ob- 
tained possession only of plot 2. Plain- 
tiff brought_ the suit out of which the 
appeal to this Court arose on 17th July 
1925 for redemption of plot 1 of the 
plaint on payment of the mortgage money 
due on the mortgage of defendant and for 
possession. Defendant 2 is a brother of de- 
fendant 1 and defendant 3 is said to be a 
tenant under the other defendants. Tiieso 
two may be left out of consideration. 

Various points were raised in defenca 
by the written statement of the first two 
defendants. Defendant 3 did not appear. 
All the Courts have thrown out the suit 
on ^ the ground that it is barred by limi- 
tation, and this question has caused the 
reference to the Full Bench. 

All the three Courts concurred in 
holding that the suit was barred under 
Art. 132. Lim. Act, purporting to follow 
a decision of this Court in Nidhiram v. 
Sarhesxcar (l). The questions referred 
to the Full Beach are ; 

(1) Whether Art. 132 applies to this ea< 5 fl • 

Si“ 27:d/n'; am’s case was rightly 

decided ; (3) Whether the suit is barrid by 
limitation. ^ 

I think it necessary to make some- 
preliminary observations as to the rights 
of the parties under the circumstances 
stated above. It seems to have been 
suggested that plaintiff’s right has been 
affected in some manner as ho did not 
redeem the defendant when be brought 
this suit. Under O. 34, R. I. Civil 
P. C. a puisne mortgagee may sue for sale 
without making a prior mortgagee a 
party to the suit. No doubt if he seeks. 

to redeem a prior mortgagee in his suit 

for sale he may make the prior mort- 
gagee a party and a complete decree may 
then be made as in Form No. 8, Appendix. 

D, Civil P. C. But if a person is joined 
as a defendant for enforcement of the 
right on a mortgage he should be dis- 
missed from the action as soon as he sots 
up a prior title : see Nilakant v.^ 
Suiesh (2). The fact that plaintiff’s suit* 
on his mortgage was dismissed as against 
defendant does not affect his right of 
redemption if it is not extinguished in 
any other manner. 

When a puisne mortgagee is not made- 
a party to a suit by the first mortgagee. 

(1) C1910J 14 C. W. N. 439=55 I. CTstT^ 

(2) U885J 12 Cal. 415=12 I. A. 171=4 Sar 
685 (P.O.). 
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his rights are not affected by the decree 
or sale thereuader, aai the puisne mort- 
gagee has still the right to redeem 
the prior mortgage : Ram Narain v. 
Bandi (3). He may notwithstanding the 
prior decree bring a suit on his mortgage: 
Debendra y. Ram Taran {i). The rights 
of rival purchasers when the first mort- 
gagee brings his suit without impleading 
the puisne mortgagee, obtains a decree 
against the mortgagor only and purchases 
the property himself and the mortgaged 
property is sold a second time at the in- 
stance of the puisne mortgagee and pur- 
chased by himself were considered in the 
case of Gopee Bandhu v. Kd'eepudo 
Banerjee (5). The purchaser under the 
first decree purchases the outstanding 
interest of the mortgagor only and the 
puisne mortgagee’s rights are not affec- 
ted in any way. It should be noted that 
in the present case the puisne mortgagee 
eeeks to redeem as the purchaser of the 
equity of redemption and the suit of the 
plaintiff as against the mortgagor was 
properly constituted, for whan he brought 
his suit the equity of redemption of the 
mortgagor had not passed away from 
him. There can be no question that the 
plaintiff would have the right to redeem 
if his suit is not barred by limitation. 

Now I shall consider the question as 
to which article of the Limitation Act is 
applicable to this suit for redemption. 
Plaintiff's suit has been dismissed on the 
ground that Art. 133 of the Act is appU- 
.cable to this case. That article refers 
to a suit * to enforce payment of money 
charged upon immovable property. ' In 
my judgment by no straining of language 
can a suit for redemption fall under that 
article, as it is not a suit to enforca pay- 
ment of money. The special article appli- 
<jable to a suit for redemption is Art. 143, 
which gives 60 years as the period from 
the date when the right to redeem 
accrues. In this case the due date under 
the first mortgagee’s bond is not in evi- 
dence but the suit was brought within 
•'60 years of the date of the mortgage. So 
if this article is applicable there is no 
question that the suit is within time and 
is not barred by limitation. 

But it is said that the case of Nidki^ 
jram v. Sarbeswar (1) as authority 
ior the proposition that Art. 133 applies 

(3) C19D4] 31 Cal. 737. 

(4) C13031 30 Cal. 599=7 0. W. N. 706 (P.B.). 

45) 23 \V. R. 333. 


to this case. It seems to me that if 
the facts of that case are properly an- 
alyzed it would appear that the learned 
Judges did not profess •to lay down any 
such rule. There the suit on the first 
mortgage was brought ou 38th March 
1892 and the sale at which the mortgagee 
purchased was held ou Slst March 1893. 
The puisne mortgagee was not made a 
party to the suit. The first mortgagee 
sold his interest to another person on 
14th July 1893. The puisne mortgagee 
then brought his suit on 6bh November 
1891, that is to say, after the proceedings 
in the suit ou the prior mortgage had 
been brought to an end, and himself pur- 
chased the property at the sale on 20th 
July 1895, without making the previous 
purchasers a party to the suit. In the 
result the owner of the equity of redemp- 
tion not being impleaded the only right 
that was transferred by the decree on 
the puisne mortgagee and the sale there* 
under was the right under the plaintiff’s 
own mortgage. The second mortgagee 
could no doubt briug a fresh suit against 
the owners of the equity of reiempfcion 
to enforce his mortgage within the period 
of limitation, which suit would be go- 
verned by Art. 132, Limitation Act. But 
he did not do so. He brought a suit 
after his right to enforce his mortgage 
was barred, for a declaration of his right 
to redeem the prior mortgage. The 
question which the learned Judges were 
asked to consider was, whether 

“th9 time within which the aeoond mort- 
gagee who has purchased the proparty in exe- 
outioD of a doorso in ^ suit subseqnotitly 
brought by him, to enforce his mortgage, or 
as in this case, his transferee, has to bring a 
suit, oommaucas to run from the dua date of 
the mortgage debt or from the date of his 
purchase. " 

They held, and in my opinion rightly 
that limitation to enforce bis mortgage 
would run from the due date on the mort- 
gage. The learned iJndges proceed to say; 

"The second mortgagee, by his purchase at 
the sale in sstisfactiou of his mortgage debt 
cannot acquire auy right of redemption which 
ha bai not as mortgagee.'* 

I think what they meant was. as the 
right to enforce the pnisne mortgage was 
barred by limitation, the transferee from 
the mortgagee had no right in the pro- 
perty to enable him to redeem the prior 
mortgage. The same observation^ was 
made by the learned Chief Justice in bis 
order of reference, with which I folly 
agree. It is unfortunate that the 
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guage used by the learned Judges in 
Ntdhtramjs case (l) lends itself to mis- 
construction if dissociated from the facts 
of the case. But I think they never 
meant to lay down a rule of limitation 
for an action to redeem which is not 

provisions of the Limi- 
tation Act. It seems to me what they 
intended to say was that the plaintiff 
had no subsisting right to redeem. 

I do not consider it necessary to ela- 
borate the discussion but it seems to me 
whenever a suit for redemption is 
brought by a person entitled to redeem 
against a mortgagee Art. 148. Lim. Act, 
and no other article applies to it. 

I have now only to refer to Fisher on 
Mortgages ( para. 1448 ) cited by the 
learned Judge who 6rst tried the case in 
second appeal. The learned Chief Justice 
has pointed out the reason why in 
Gngland the mortgagor is a necessary 
party to a suit by a puisne mortgagee to 
redeem the prior mortgagee. The cases 
cited in Fisher show that the reason of 
the rule that if a puisne mortgagee seeks 
to redeem he must foreclose all subordi- 
nate rights including the ultimate equity 
of redemption, is that the right to re- 
deem of those persons would otherwise 
remain open, thus exposing the prior 
mortgagee to another suit. Where, as 
■in this case, the puisne mortgagee has 
already obtained a decree on his mort- 
he is entitled to redeem a prior 
mortgage in a subsequent suit. The 
law in England is thus stated in Fisher 
on Mortgages para. 1693. 

1 *® second or other puisne mortgagee may 
those subsequent without joining 
themselves, for the latter can 
aaoo The subsequent mortga- 

A true, are left without the opportuni- 

suit prior to them in the same 

The answers I propose to the ques- 
tions pufc fco us are : 

foi applicable. 

-i case (1) was rightly 

cided on its facts. If, Tiowever, it is 
supposed that it was decided in that 
case that a suit for redemption such as 
this is governed by Art. 132, then it was 
wrongly decided. 

j3) The suit is not barred by limi- 

tajoQ» 

The case has been referred to this 
^anch for final decision. But the suit 
having been dismissed on the ground of 
limitation the other issues raised in the 
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cap have not been decided by the Courts 
below, and no other question was argued 
before us None of the parties, however, 
examined any witness at the trial. The 
questions therefore whicli now require 
decision are covered by issues 4 and 
D and the case should be remitted to the 
trial Court for decision of those issues. 
Beferpce may be made to the cases of 
^mesh Cha7tder v. Zahur 2at{ma(G), 
V Safda?- Ghula7yi(2),Jnanen. 
dra V. Shorashi Charan (8), regarding 
the rights of the parties subsisting under 
their respective mortgages. 

The defendant has claimed to redeem 
the plaintiff in his turn and his right to 
redeem the plaintiff would depend on the 
question as to the preferential right to 
the equity of redemption under the res- 
pective sales held under the decrees oh- 
tained by the parties on their mortgages. 
In deciding that question reference may 
^ made to the following cases ; Gopee 
Bayjrfpu V Ealeepada (5) Dirgopaly, 
Bolaki (9;, Bam Narain v. Bayidi (3). 
If the defendant is held entitled to re- 
deem he would be able to do so on pay- 
ment of a proportionate part of the mort- 
gage money chargeable on plot 1, as 
the pl.aintiff has himself purchased a 
portion of the property under his mort- 
gage viz , plot 2. It would then be 
necessary tojtake evidence as to tlie res- 
pective value of the two plots. The case 
should be finally determined by the trial 
Court after taking into consideration all 
the circumstances. 

The appellant must get his costs of 
the second appeal to this Court, of the 
Letters Patent Appeal and of this Bo- 
ference. 

Rankin, C. J. — I agree with the 
judgment of B. B. Ghose. J. and have 
only to make clear that the observations 
made by me in the order of reference are 
to be taken to be superseded by this 
judgment. 

C. C. Ghose, J. — I agree with the 
judgment delivered by B. B. Ghose, J. 
Buckland, J. — I also agree. 

Mukerji, J. — I also agree. 

Order accordingly. 


(6) [1891] 18 Cal. 164=17 I. A. 201=5 Sar* 
507 (P. C.). 

(7) A. I. R. 1922 P. 0. 11=43 All. 469=48 
I. A. 465 (P. C.). 

(8) A. I. R. 1922 Cal. 23=49 Cal. 626. 

(9) [1680] 5 Cal. 269. 
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Graham and Mitteb, JJ. 

Monohar Das Mohanta — Defendant — 
Appellant. 

y. 

Tarini Charan Nandi — Plaintiff — 
Eespondent. 

Appeal No. 982 of 1927, Decided on 
4th June 1929, from appellate decree of 
Sub- Judge, 2Qd Court, Hooghly, D/- 12bh 
January 1927. 

(a) Religious Endowment — Alienation by 
mohant — Permanent lease is not binding on 
successors unless for necessity. 

It is beyond the power of a mohant of an 
endowment to create a now and fised rent for 
-all time, though adequate at the time, in 
lieu of giving the bene&Q of an augmentation 
-of a variable rent from time to time unless 
there is some special circumstance of necos* 
-sity justifying the permanent lease. Such an 
act is a breach of duty in the mohant and Is 
void as against succeeding mohauts : 35 Cal, 

1003 (P. C.), Foil.’, A. 1. B. 1922 P. C. 123, 
Bef. [P G13 C 2] 

(b) Religious Endowment — Alienation by 
mohant — Benefit for estate is synonymous 
with necessity. 

The words “ for the benefit of the estate ’* 
should be construed in a sense almost synony- 
mous with necessity and that they mean 
something which is necessary for the protec- 
tion and preservation of the estate : A. I, B. 
1922 P. C. 123 IP. C.) and 36 Cal. 1003 (P. C ), 
Foil. [P 612 C 2, P 613 0 IJ 

(c) Contract Act, S. 196 — Lease void in it- 
self cannot be ratified. 

There cannot be any ratification of a lease 
which is in itself void. [P 613 C 1] 

(d) Hindu Law — Alienation — Minor’s es- 
tate — Guardian is not competent to alienate 
And contract cannot be enforced against 
minor — Minor. 

It is not within the competence of a guar- 
dian of a minor to bind him with a contract 
to alienate property and such contract if en- 
tered into cannot be enforced against the 
minor ; 39 Cal. 232 (P. C.), Foil. [P 614 C2] 

S. C. Bose and Narendra Krishna 

Basu—icr Appellant. 

Bupendra Kumar Milter and Nalin 
Chandra PfltuZ— for Respondent. 

Graham. J. — This appeal is by the 
defendant and arises out of a suit for 
specific performance of a contract. The 
land to which this contract related has 
an arei of six oottahs situated at Chin- 
surah and was formerly in the posses- 
sion of Madbusudan Das, Mohunt of 
Asthal, Burdwan. Plaintiff alleged that 
the mohunt leased out the land perman- 
ently to him on his paying a sum of 
Es. 155 as selami and agreeing to pay 
rent at Es. 11-8-0 per annum. Subse- 


quently, a patta and a kabuliyat were 
executed but were not registered. la 
the meanwhile, the mohant died and 
was succeeded by the defendant Monohar 
Das Mohunt. 


The defence to the suit was that the 
land was not the personal property of the 
former mohunt but that it was debuttar, 
that the defendant was not the successor 
and heir of the former mohunt, that, 
therefore, the suit did not lio against 
him, and that, inasmuch as the land was 
debuttar property and not personal pro- 
perty and contract for a pernaanent lease 
of the land was not binding upon the 
mohunt’s successor. The trial Court 
held that the plaintiff was entitled to a 
decree for specific performance and gave 
a decree accordingly, and that decree was 
affirmed on appeal by the learned Sub- 
ordinate Judge of Hoogly. 

The main contention which has been 
urged before us on behalf of the appellant 
is that the Court of appeal below was 
wrong in holding that a permanent lease 
was within the powers of mohunt if it 
was for the benefit of the estate, and it 
is argued that the real question is not 
whether there was benefit to the estate, 
but whether there was necessity. Re- 
ference has been made to the decision of 
Judicial Committee of the Privy Council 
on the subject in the case of Abhiram 
Goswami v. Shyama Charan Nandi (1). 
Their Lordships of the Privy Council 


observed in that case ’ , ^ , 

“ 16 is well settled law that the power of 
;he mohant to alienate debuttar property is, 
like the power of the manager for an infan. 
aeir, limited to oases of unavoidable neces- 

lity.” , rr-, 

Again, in the case of Vidya Varuthi 
Vhirtha v. Balusami Ayyar (2), Ameer 
\li, J., who delivered the judgment of 

:be Court observed : 

“ According to the well settled law of India 
apart from the qnestion of necessity, which 
loes not here arise) a mohunt is incompetent 
o create any interest in respect of the matt 
sronartv to ennae bevond his life.” 


There can be no doubt from these 
decisions, and other decisions to which 
reference has been made in the course of 
argument, that the words* for the benefit 
of the estate” should really be construed 
in a sense almost synonymous with ne- 
cessity, and that they mean some thing 

7l) [190JJ 36 CaH003=4 I. C. 419=36 I.X 
US (P.C.). 

(2) A. I. R. 1922 P. C. 123=44 Mad. 83l=:43 
I. A. 302 (P. 0.). 
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which Is neoegsary for the profcectioQ or 
preservation of the estate. It certainly 
cannot be held on the facts of the cre- 
sent case that anything has been estab- 
lished to prove beneat of the estate in 
lihis sense. There is no evidence, for 
•example, to shosv that the interest of the 
estate would not have been equally 

earved by a lease which was something 

other than a permanent lease. In reply 
to this centention Mr. Mitter on behalf 
of the respondent has urged that the lease 
Which was intended to be granted by 

"-“s not a permanent 

wet that the word mokorari ” is no- 
Wheretobe found in the lease. But 

ba found it 

thtT the patta and 

the kabuhyat together that the lease is 
* wokoran or permanent lease. 

It was next urged on behalf of the 

+ 1.1 powers of the former mohant 

sent a ratification of it by the pre- 
aent mohunt and that that being so the 
ease wou d enure at all eVents for the 
offipp^f present incumbent of the 

Jevnp “ohant. There could not, how- 
mas ratification of a lease which 

exfirfl!’ ^ already said, that 

^ interpreted in its 
cannot be construed 

Bnr« ^ or lease which may brin« 

erate ‘bo 

the judgment, the decision of 

8nLor?M “""not be 

lowed anfl ‘?® ^P.P®^' be al- 

with nn ► bo plaintiff’s suit dismissed 

direct We further 

reslnden; + P^*'^ ‘bo 

^ 1 ° ‘t^® previous mohunt. 

brother tha+’fi.^ ^®™® 7*'^*’ learned 
lowed La ®PP®'‘‘ ®bould bo ai- 

de Parforl‘^® plaintiff’s suit for speci- 
The an«t?“® ^‘.=“'sood with costs. 

by thrnre^® ‘^® outored into 

went tan k ® .wobaut of an endow- 

itg been attf f^'^»l‘*bip it not ® hav 

«aterod in^o ftt tht* contract was 

**cavoidahlfl r% ^ purpose of meeting 

6 necessity. It appears that 
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the previous mohunt Madhusudan Das 
ojiant of Asthal, Burdwan. contracted 
CO ^rant a permanent and mokorari lease 
to the present plaintitf after talcia® 
a certain premium and fixing a 
certain rental annually. He executed a 
patta and a corresponding kabuliyat was 
also executed by the plaintilT, but before 
these two documents could be registered 
no died and he was succeeded in his 
mohaotship by the present appellant 
ihe respondent consequently instituted 
the suit in which this present appeal 
arises for the purpose of specifically en- 
torcing the contract entered into by 
Madhusudan witli him to grant a per- 
manent mokorari lease. It is now finally: 
established on the authorities to some of' 
which reference has been made by rny- 
learned brother that it is beyond the* 
power of a mohant of an endowment 

to croita a new and fixed rent for all time 
though adequate ai the time, in lieu of giving 
the endowment the benefit of an augmenta- 
tion of a variable rent from time to time.” 

_ Such an act has been Iiold by the Judi- 
cial Committee of the Privy Council in 
the case of Abhiram Gosiuami v. Shyarna 
Charan Nandi (1) " to be a breach of 
duty iu the mohant Such an act is' 
void as against a uiceeeding mohant andi 
no Court would bo justified in enforcing 
the specific performauca of a contract; 
which is illegal and void under the law. 
The illegality of a contract furnishes a 
good defence to a suit for specific per- 
formance. In the present case there is 
no allegation in the plaint showing that 
there were special circumstances of ne- 
cessity in this c.\s 0 which would justify 
the grant of the mokorari patta which 
the predecessor-in interest of the present 
appellant intended to grant. In such 
circumstahees, it will not be right for 
any Court to grant specific performance. 

It has been argued on behalf of the 
respondent that there has been some 
profit to the estate and that is sufficient 
to justify the grant of the mokorari patta 
by the previous mohant and that such a 
mokorari patta, if executed, could un- 
doubtedly be binding on his successor. 
There is no authority for this conten- 
tion. All the cases in the books show 
that whereever a mokorari patta of a 
debuttar land has been upheld as 
against the successor of the shebait 
granting a patta it -has been supported 
on the ground that it was granted in 
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consideration of money said to be re- 
quired either for the repair and com- 
pletion of a temple, for which no other 
funds could be obtained or for the pur- 
pose which fell into the category of pro- 
tecting of the estate from injury or de- 
terioration. One of the earlier instances 
in which such a mokorari lease has been 
upheld was in the case of Docrga Nath 
Boy V. Ram CJuuider Sen (3) which 
went before the Judicial Committee of 
the Privy Council where a mokorari 
patta of a debuttar lease was supported 
on the ground that money was required 
for the repair of the temple and that it 
was not possible to get money from 
other sources than by granting a per- 
manent mokorari lease. Quite recently 
their Lordships of the Judicial Commit- 
tee of the Privy Council had to consider 
the circumstance under which a lease by 
the head of an endowment could be 
justified where the lease was granted for 
the purpose of benefiting the endowment. 
In the case of Palaniappa Chetty v. 
Deivasikamony Pandara (4), their Lord- 
ships of the Judicial Committee after 
stating that it was not possible to give a 
precise definition of the word “ benefit 
said this : 

" The preservation, however, of the estate 
from extinction, the defence against hostile 
litigation aSecting it, the protection of it or 
portions from injury or deterioration by in- 
undation, these and such like things would 
obviously be benefits.’* 

As I have already stated, there is not 
a single allegation in the plaint which 
would suggest that the mohant was 
under any necessity of granting this per- 
manent mokorari patta depriving the 
Asthai of the benefit of an augmentation 
of a variable rent. The only fact on 
which the lower Courts have drawn the 
inference that the endowment has been 
benefited is that the debuttar estate has 
made a certain profit out of the alleged 
contract of the mohant That, in my 
opinon, is wholly insuflBoient to justify 
the granting of the mokorari lease. 

It has next been argued by the learned 
advocate for the respondent that even if 
this lease be regarded as binding on the 
present appellant still as he did ratify 
the intended lease on behalf of his pre- 
decessor-in-interest he is bound to 
execute the lease on behalf of bis pre- 

(3) [1379] 2 Cal. S4l=4 I. A. 52 (P.C.). 

(4) A. I. R. 1917 P. O. S3=10 Mad. 709=44 
1. A. 147 (P.C.). 


decessor as his successor in the gadi. 
There is no substance in this contention*, 
for, as has been pointed out by my 
learned brother, the lease is altogether 
void. It is wholly ineffective as against 
the successor and no question of ratifica- 
tion could possibly arise with reference 
to a void instrument. No authority has- 
been shown and none can really be found 
where the question of ratification can 
arise where the instrument which is 
said to be ratified is void and not merely 
a voidable instrument. It seems to me 
that there has been no ratification at all 
for the present appellant never ratified. 
The ratification, if there was any, was by 
his guardian at the time when be was 
an infant and all that is alleged is that 
the guardian asked the present respon- 
dent to execute thekabuliyat in terms of 
the patta which was intended to be 
granted by the former mohant. I do| 
not think the facts also lay any founda- 
tion for the ratification. It is argued 
that there was a now contract by the 
guardian of the appellant. Assuming 
there was this ' contract cannot be en- 
forced against his ward, the appellant : 
see Mir Sarwanjan v. Fakruddin Maho- 
med (5) For these reasons, I agree with 
my learned brother in allowing the 
appeal. 

v.b./r.k. Appeal allowed- 

~T5) [1912] 39 Oal. 232=13 I. 0. 3Sl=3i> I. 

1 (P.C.). 
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Rankin, C. J. and Mukehji, J. 

Nafar Chandra Pal Choudhury and 
another — Plaintiffs-^Appellants. 

V. 

Jatindra Nath Das and others — De- 
fendants — Respondents. 

Letters Patent Appeal No. 10 of 1929,. 
Decided on 29th May 1920, from decree 
of Mitter, J., D/- 29th November 1928, 
in Appeal No. 190 of 1923, reported in 
A. I- B 1929 Cal, 206. 

Bengal Tenancy Act, Ss. ISO-A and 180'B 
— Liability arises to pay a fair and equit- 
able rent for lands held in utbandi system 
by a tenant after he has acquired a right of 
occupancy therein under S. 180. 

There is nothing in Ss. 180-A or IfiO B 
which takes away the rights which are ooa- 
ferred by S. 180 upon an utbandi raijat whu 
has acquired a right of occupancy and, even 
if resort is net made to the provisions of Ss- 
180‘A and 180-B for the purpose of fix***® • 
uniform annual money rent in reapset o 
utbandi lands,the general liability of an oce 
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pauoy raiyat to pay a fair and equitable rent 
for the lands that ho holds will accrue to a 

person who was in the position of an utbandi 
raiyat and has acquired aright of ocounanov 
under the provisions of S. 130. [P 616 (? l, 2] 

(b) Bengal Tenancy Act, S. 24 — Suit 
rJaintiff cannot in appeal claim fair rent 

Kancy'rVgMs 

originally framed Is not 

one for recovery of rant under S. 24 but is a 

bv Vu*" agreed uoon 

ann«*V tenants, plaintiffs cannot' in 

rl^t on equitable 

defendants by 

holding the lauds for a continuous period of 
® acquired a right of occupancy 
therein and that they were consequently lia^ 

S 24 equitable rent under 

H. 24, Ben. Ten. Act. [P gig c 2] 

Amarendra Nath Bose and Madhika 
Marian Guha—for Appellants. 

Panchanon Ghose and Sitanshu Bhusan 
Bose for Respondents. 

Mukerji, J.— This appeal has arisen 

I plainfciefs 

landlords are the appellants in the ap- 
peal. In order to appreciate the con- 
tentions^ that have been urged in the 
-case, It IS necessary to set out the plead- 
iQgs somewhat in detail. 

The plaintiffs instituted the suit for 
recovery of rent ou the allegation that 
«hay were 12 annas 16 gandas cosharer 
landlords and that the defendants were 

ti?u certain lands under them in 
andi system. In the plaint, certain 
rates were mentioned as being the rates 
Of rent payable by utbandi tenants in 
respect of different kinds of land and a 
ecree for rent was prayed for on the 
oting that separate collections used to 
oe made on behalf of the plaintiffs from 

The main defence of 
coe defendants was to the effect that 

lands in suit were patit, 

naw^u? lauds, that no rant was 

® lands, that the rate for 

aufl lands was 8 annas per bigha 

at the rate for the asha lands was 
P®^ '?>gba. The trial Court held 

hflbaif produced on 

0 establishing the rates at which they 
aimed rant m respect of the lands in 

8mt was not satisfactory and, being of 

ceedfl^^ *’^^*.*^ defendants had suc- 

DaviM ®3*‘®lJli3hing that no rent was 

rat«t i and that the 

warn khioha and the asha lands 

were what ware stated in the written 
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plamtilTg a decree on the defendants’ 

admission j . . 


uuiCUUtinLs 

admission. This decree was uphold ou 
appeal by the leirned Subordinate Judge 
and, on a second appeal being preferred 
to this Court, my learned brother 

decision. 

Ihe plaintifls have thereupon preferred 
Paten appeal under the Letters 

Of the two grounds that have been 
urged in support of the appeal, one is to 
the efloct that the plaintiffs are entitled 
to a decree for fair and equitable rent as 
against tbe defendants, inasmuch as the 
defendants by holding the lands for a 
continuous period of twelve years have 

acquired a right of occupancy and that, 

therefore, under tlie provisions of S. 24 

Ben. Ten. Act, they are liable to piy a 

fair and equitable rent. This contention 
has been dealt with by my learned bro- 
ther Mitter, J. as well as by the 

Courts below and has been held as be- 
long answered by the provisions of 
Ss. 180-A and 180-B, Ban. Ten. Act. It 
appears that the suit was uot based upon 
an allegation to the effect that the plain- 
tiffs wore entitled to get fair and equit- 
able rent from the defendants inasmuch 
as they were no longer utbandi tenants 
bub had acquired a right of occupancy. 
Such a contention did not appear in the 
pleadings and it was only at the time of 
the argument in the trial Court that it 
was put forward. The Courts below, 
however, have dealt with this matter 
and, inasmuch as it has been argued be- 
fore us, I may as well express my 
opinion upon it. 

What is contended is that S. 160, 
Ben. Ten. Act states — and here I read 
only that part of the section which is 
relevant : 

“ notwithstanding anything in this Act a 
raiyat who in any part of the country whore 
tho custom of utbandi prevails holds land 
ordinarily let under that custom and for the 
time being let under that custom shall not 
acquire a right of occupancy until he has hold 
the land in question for 12 continuous years 
and, until ho acquires a right of occupancy 
in tbe land, he shall be liable to pay such 
rent for bis holding as may bo agreed on bet- 
ween him and his landlord." 

It is contended that the ‘section pro- 
vides that an utbandi raiyat shall not 
acquire a right of occupancy until he 
has held the land in question for twelve 
continuous years and that it further pro- 
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Tides that, until he acquires a right of 
occupancy in the land he shall be liable 
to pay such rent for his holding as may 
be agreed on between him and his land- 
lords ; and it is said that from this it 
follows, in the absence of any other 
provision in the Act, that, when a right 
of occupancy is acquired by a raiyat 
who had been an utbandi tenant, his 
status as well as all the other incidents 
of the tenancy are to be governed by 
those provisions of the Act which deal 
with occupancy raiyats. This in sub- 
stance is the contention that is urged on 
behalf of the appellants and, in support 
of this, what is stated is that, prior to 
the amendment introduced by Act 10 
(B. C.) of 1923 which for the first time 
inserted Ss. ISO-A to 180-G in the Ten- 
ancy Act, there was no provision in the 
Act which could regulate the rent etc. 
in respect of utbandi raiyats who had 
acquired a right of occupancy. S. ISO. 
it is said, limits the liability to pay the 
agreed rent until such time as the right 

of occupancy is acquired by an Utbandi 

raiyat. 

Now, the Courts below appear to 
have been of the view that, inasmuch 
as S, 180-A provides for an application 
to be made for the fixing of uniform 
annual money rent in respect of utbandi 
lands either by the landlord or by the 
raiyat and inasmuch as S. 180-8 says 
that whenever an order under S. 180-A 
is passed determining a uniform annual 
money rent for any lands such lands 
shall cease to be held as Utbandi lands 
with effect from the date frrm which the 
new rent takes effect and the tenant 
shall bold them as an occupancy raiyat 
from the date of th3 order, the effect of 
these provisions is to lay down that, 
although under S. 160 a right of occu- 
pancy may be acquired by an utbandi 
raiyat he is not liable to pay a uniform 
money rent or a fair and equitable rent 
until proceedings have been taken in 
accordance with the provisions of Ss. 
180-A and 160-B of the Act. I am of 
opinion that this view is not sustainable. 

In my opinion, there* is nothing in 
S. 160-A or 160-B which takes away 
the rights which are conferred by S. 180 
upon an utbandi raiyat who has acquired 
a right of occupancy and, even if resort 
is not made to the provisions of Ss. 180-A 
and 180-B for the purpose of fixing a 
uniform annual money rent in respect of 


utbandi lands, the general liability o/f 
an occupancy raiyat to pay a fair and! 
equitable rent for the lands that hef 
bolds will accrue to a person who wasf 
in the position of an utbandi raiyat andl 
has acquired a right of occupancy underf 
the provisions of S. 180. This view,|i 
however, would not help the appellants 
in the present case, iuasmuoh as the 
suit that they instituted was not OQO 
for recovery of rent in accordance with 
the provisions of 3. 24, Ben. Ten. Act 
but a suit for recovery of rent at rates 
agreed upon by all utbandi tenants. To 
have a decree for rent at fair and equit- 
able rates the plaintiffs will have to ask 
first of all for assessment of rent in a 
properly constituted suit with their co- 
sharers as parties. In view of the nature 
of the claim that they had put forward, 
the question whether they are entitled 
to recover a fair and equitable rent is a 
question which cannot ariss in the pre- 
sent case. Although, therefore, I am 
not prepared to agree with the view that 
the Coarts below have taken as regards 
Ss. 180-A and 180-B, Ben. Ten. Act, I 
am clearly of opinion that the decree' 
that has been passed in the present case 
is correct. ‘ 

Another argument has been pnt for-* 
ward to the effect that, in the judgment 
of my learned brother Mitter, J« 
there is a passage indicating that th» 
plaintiffs are not entitled to get any 
rent on account of the patit lands as it 
has been established that by custom 
such rent is not payable. It has beei> 
argued before us that there is no evidence 
of a custom properly so called and that 
the question as to whether there haa 
been a custom to the above effect is & 
question which was not gone into in any 
of the Courts below. What appears^ 
however, is that my learned brother 
Mitter, J. intended to mean that 
there was evidence to that effect and 
that it was proved by the plaintiffs' 
evidence that no rent was, in point of 
fact realized on account of the patit 
lands. 1 am of opinion, therefore that* 
there is no substance in this oontention- 
The result is that the appeal fail^ 
and is dismissed with costs. 

Rankin, C. J. — I agree. 

E.n/.r.s. Appeal dizmieseA^ 
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Special Bench 


Banicik C. J. and C. C. Ghose, Suhra- 

WARDHY, MUKHERJI AND JaCK, JJ. 

Padam Prashad Upadhya i/a~App\i~ 
canfc. 



Opposite Party. 

Pull Bsoch Ref. Decided on 3rd July 
1929, against the decision of Jack, J., 
D/- 9th January 1929. 

* (a) (Per Full Bench) Criminal P. C.. 
a. 286— Matter of whicb evidence is not in- 
tended or cannot be produced should not be 
by counsel for prosecution in his 
opening of case — Topics as to accused's 
character should be excluded — P prosecuted 
under Ss. 193 and 471, Penal Code— During 
Sessions Trial prosecution insisting on read' 
>ng complaint against P by R under S. 372, 
Penal Code— Complaint containing highly 
prejudicial statements allowed to be read — 
Judge omitting to warn jury not to pay at- 
^ntion to the contents of the complaint—* 
Omission amounts to misdirection — Criminal 
P. C., S. 297 {Jack, J., coutra). 


Per Rankin, G. /.—So far as criminal cases 
are concerned the opening for the prosecution 
ought always to ba confined to matters which 
are necessary to establish the jury to follow 
the evidence when it is brought before them. 
This is not the stage of a case where a doubt* 
ful question of admissibility should be either 
raised or decided. Whether a document is 
admissible or inadmissible is a matter which 
should always be ruled upon at the time when 
the document is being proved or put in or the 
question asked of the witnesses. lu many 
oases a thing may be good evidence at one 
stage of the cases and inadmissible at an- 
other. It is frequently necessary to give evi- 
dence to lay the foundation which justifies a 
question or the putting in of a document. 
The opening speech of the counsel for the 
pros^ution does not afford a proper occasion 
for the determining of such questions. 

[P G20 C 2] 

Per C. 0, Ghose, /. — In a criminal trial 
counsel for ths prosecution, in opening the 
esse to the jury, can only state all that it is 
propo^d or intended to prove in the case, so 
that ths jury may see if there is any discrep- 
ancy between the opening statement of the 
counsel and the evidence afterwards adduced 
in support of them and it is wholly improper 
for the counsel for the prosecution .to open 
any matter to the jury in respect whereof no 
evidence is intended to be read or can be ad- 
duesd at the trial. Very great care must be 
taken by counsel for the prosecution in the 
observation to be made to the jury and that 
topics of prejudice connected with the charac- 
ter of the prisoner should be carefully ex- 
cluded. '' 


P'was prosecuted for selling R for immoral 
purposes under S. 372, Penal Code. In this 
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trial P had managed to put iu a copy of birth 
register showing that was of IS years. P 
was ultimately acquitted. Proceodiugs were 
subscqucucly taken against P uudor Ss. 103 
aud 471, Peual Code for having used as 
genuine a forged document (copv of birth ro- 
gister of R) knowing it to be forged dooninent. 
\yhen the case began before the Court of Ses- 
sions, the counsel for the pro.secution insisted 
upon reading to the jury in bis opening spi.ch 
the whole of R'-i compliiut against I' in 
S. 372 Penal Code case, which contained 
highly prejudicial matters that P was of loose 
inoials, that he was notorious for sediicin<' 
girls, that he used to keep such girls as con- 
cubines and that ho had assaulted and raped 
R on diverse occasions. Counsel for th' ac- 
cused objected to its being road but the objec- 
tion was overruled. 

Held : that an atmosphere of prejudice had 
beau allowed to be created and tliat there were 
8J*ve reisons for concluding that the chances 

ofPin obtaining a fair trial at the hands of 
the jury were seriously jeopardized. The al- 
legations in the petition of R wore such as 
must have and could not but have influenced 
against P at the very beginning of 
the trial. The jury in the circumstances 
could pot possibly get out of their minds the 
fact that P was a depraved person. This 
was specially unfortunate because the Judge 

m the course of his charge to the jury did 
not tell the jury, as he should have done, 
that the petition of complaint had not bean 
admitted as evidence in the case, that the 
contents thereof which were objected to were 
irrelevant to the matter in issue at the trial 
before the jury, and that the jury ought not to 
pay any attention whatever to the contents of 
that petition. This was non-direction and it 
was non-direction of such a character as to 
amount to misdircotion. [P 625 C 2J 

ijs (b) {Per Full Bench) Criminal P, C 

7^, D ” . under S». 193 and 

471, Penal Code for using copy of birth re- 
gister of R showing R to be 18— Evidence of 
R s granomother in another case against 
third person that R waslSallowed to go in— 

P acting as interpreter at that time— Infer- 
ence that P knew R to be 15 (that is below 
18) attempted to be drawn — Judge while 
charging jury not leaving to them to find 
out whether P knew R to be below 18 but 
stating that if jurors were of opinion that P 
must have known R to be under 18 that 
could be a reason for concluding that P 
knew that the copy was forged — Charge to 
juiy was held to be misdirection. {Jack, J., 
contra.) 

P was prosecuted under Ss. 193 and 471 
Penal Code for having used a forged docu- 
ment (a copy of birth register of P) in a pre- 
vious prosecution by R under S. 372 for show- 
ing that n was of 18 years. During the course 
of trial in the forgery case evidonoo of the 
grandmother of R in another case, in whiob 
a stranger was prosecuted for kidnapping R 
and in which P acted as an interpreter, to 
the effect that R was of 15 or 16 years was al- 
lowed to be put in for showing, that P, who 
heard R’s grandmother making the statement 
knew that R was not of 16 years and there- 
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fore he knew that the copy of the register 
showing R's age as 18 was a forged document. 
Judge in his charge to the jury as to this 
evidence said : 

“some evidence has been adduced to show 
that P knew perfectlj' well that the girl was 
under 18. That is not very material ; but if 
he knew that she was under 13 that would be 
an additional reason for supposing that he 
knew the document to be forged. The evi- 
dence of the grandmother that the girl was 
at that time 15 has been put in and some 
other statement of R about her age in which 
she said she was 14. We are not concerned as 
to whether R had stated her age correctly or 
what her age was. If on that evidence you 
are of opinion that P must have known that 
she was under 18, that would bo a reason for 
concluding that he knew the document was 
forged.” 

Held : that the question arising on the evi- 
dence of the grandmother of R, whether P 
knew that R was under 18 should not have 
been left to the jury in the words which the 
Judge saw fit to use, and that it would have 
been advisable if the jury had been told that 
it was a matter for them to find out on the 
entire evidence on record whether there was 
any justification for the theory that P knew 
that R was uuder 13, seeing that the prosecu- 
tion did not adduce any substantive evidence 
on the point. [P 027 O 1] 

(c) Interpretation of Statutes — Words 
plain and clear— Court should not raise any 
doubt as to what statute means. 

Prr Jack, J , — If the words of a statute be 
plain and clear it is not for the Court to raise 
any doubt as to what they mean. [P 630 C 1] 

(d) Interpretation of Statutes — Contem- 
poraneous interpretation. 

Per Jack, J . — It is well recognized that a 
contemporaneous interpretation is the best 
and strongest in law. [P 631 O 1] 

^ (e) Letters Patent (Calcutta), Cl. 26 — 
Scope of, discussed. 

Per Rankin, C. /. — The verdict of the jury 
cannot be. allowed to stand unless the High 
Court in review under Cl. 26 be of opinion 
that the same verdict would have been arrived 
at, had they been correctly and sufficiently 
directed. It is not open to direct retrial. . in 
such a case : 47 Cal. 671 (P. B.), Rel. on. 

[P 622 C 2] 

Per C. C, Ghose, J”,— The word : “there- 
upon,” means that the determination of the 
point or points of law reserved or. certified 
must bo in favour of the prisoner before the 
Court can interfere with the conviction and 
sentence. If it be found that the opinion of 
the trial Judge on the point or points reserved 
or certified cannot be supported it is not open 
to the High Court to direct a retial. No doubt 
the High Court has power under Cl. 26 to ex- 
amine evidence and determine for itself whe- 
ther after the exclusion of the evidence or 
matter which may be considered inadmissible, 
the residue and the record are sufficient to 
justify the conviction. The Court will not sub- 
stitute its own finding for the verdict of the 
jury. It must consider whether the evidence 
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on record improperly admitted was of such a 
nature that it possibly may have considerably 
influenced the minds of the jury and whether 
it was reasonably certain that the jury would, 
not might, have acted on the unobjection- 
able evidence if the wrongly admitted evi- 
dence or matter had not also been presented 
to them. S. 537, Criminal P. 0., has no ap- 
plication to a case under Cl. 26 : 44 Cal. 477, 
(F. B.), Api)r.; A. I. R. 1926 Cal. 470 (P. B.), 
not Appr, [P 623 0 1] 

Per J ac , J, — The Court can, on review, ex’ 
amine evidence for itself and determine with* 
out reference to the probable verdict of the 
jury, whether, exclnding inadmissible evi- 
dence, the residue is sufficiently justifiable 
for the conclusion. If the Court is convinced 
on the evidence that the accused is guilty, be 
should not be acquitted merely on account of 
a defective charge. The unanimous verdict of 
the jurors should not be set aside on the mere 
speculation that certain allegations might 
have influenced them to some extent when 
it is clear that the verdict is entirely justifi- 
able by the evidence. S. 167, Evidence Act is 
imperative and applies oven to the decision 
of the High Court when exorcising its powers 
under Cl. 26. [P 630 C 1] 

(f) Evidence Act S. 80 — S. 80 does not 
deal with admissibility of documents— Only 
formal proof is dispensed with. 

Per C, C. Ghose, J”,— 3. 80 does not deal 
with the question of the admissibility of evi- 
dence but simply dispenses with the necessity 
of a formal proof by raising the presumption 
that everything in connexion with them had 
been legally and correctly done. [P 626 C 2J 

(s) Criminal Trial — Omission to direct 
jury. 

Per C. C. Ghose, J. — A grave omission to 
direct the jury on a vital point cannot be 
made good merely by calling oounsePs atten- 
tion to it at the termination of the sumiog 
up ; Jack, J., contra; i?. v, Willett, (1922) 16 
Cr. App. Rep. 146, Rel, on. CP 626 Cl] 

B. C. Chatterji — for Petitioner. 

A. K. Basu — for the Grown. 

A. C, Mookerji — for Complainant. 

Rankin, C. J.— In thia case Padam- 
prasad was tried at the High Court Ses- 
sions by my learned brother, Jack, J., 
and a common Jury on charges laid under 
Ss. 193 and 471, I. P. C., together with 
Sujauddin Ahmed and Kanhyalal. He 
was convicted on the unanimous verdict 
of the jury of abetment of the offence of 
fabricating false evidence and also on the 
substantive charge of dishonestly using 
as genuine a forged document knowing 
the same to bo forged. Kanhyalal was ac- 
quitted of both charges and Sujauddin 
Ahmed was convicted of abetment of the 
offence of fabricating false evidence and 
also of abetment of the offence of dia- 
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honestly using as genuine a forged docu- 
ment knowing the same to be forged 

On 19th March 1927, a Nepali girl 

called Raj Kumari presented a petition 
of complaint to the Additional Chief 
Presidency Magistrate charging Padam 
Prasad with divers otfences and in parti- 
cular with the offence of having sold lier 
to one Hiralal Agarwala for immoral 
purposes. She alleged that she was of 
the age of about 14 years and asked that 

against the accused under 
b. d72, 1. P. 0,, that is for the offence of 
selling a minor girl for immoral pur- 
poses. The Magistrate commenced the 
^lal of the accused on 14th April 1927. 
On 17th May 1927, he framed charges 
against the accused including a charge 
under S. 372, On 6th August 1927 he 
gave judgment acquitting the accused. 

VT- prosecution at the 

^igh Court Sessions was that Padam- 

course of the trial before 
the Magistrate had filed and made use of 
a document purporting to be a certified 
copy of an extract from the daily regis- 
ter of births of the year 1908 kept in 
thana Dasaswamedh, Benares with a 
view to show that the girl Raj Kumari 
was oyer the age of 18 years at the time 
at which it was alleged that she had 
been sold; and that at the time when the 
document was filed and used as aforesaid 
lb had been altered in four places, in two 
places 1909 had been altered to 1908 and 
iQ two places the name “Baber” had 


been inserted in front of the names “Jung 
Bahadur,” the effect of the forgery being 
that whereas the genuine entry recorded 
the birth as on 196h June 1909 and the 
tather as being Jung Bahadur, the docu- 
meat as forged showed the date of birth 
as 19bh June 1908 and the father as Baber 

proved at the 
trial that application had been made for 

the certificate on 26th April 1927 by 

Sujauddin who was acting as Padam 

Prasad s tadbirkar in the case before the 

Magistrate. The certificate is in Urdu 

script and the alterations made in it have 

been so made as not to be noticeable. 

^ examination discloses 

that the document has been tampered 

1 however, that Padam 

the evidence there can be no doubt that 

Sujauddin obtained the certificate in order 
that it might be altered and used as part 
of the defence of Padam Prasad The 


sole question so far as Padam Prasad is 
concerned was the question whether or 
not Padam Prasad bad been proved to 
have ^Qown that the document had been 
altered at the time when he used ifc for 
the purpose of his defence before the 
Mag.strato Upon fch.t questfon the 

evidence before the jury was almost eti- 

tire y circumstantial. The sole purpose 
of the forgery was to defeat the charge 
under S. 372 and the jury had to consider 
wheUier in all the circumstances of the 
case It was a safe and reasonable infer- 
ence to hold that the document had not 
been forged m the interest of Padam 
Prasad without Padam Prasad being well 

aware of what was being done in his in- 
terest* 

The proseoution was able Uo re- 
inforce this oonsidaration hy the evidence 
of Mr. Pashupati Bhattioharjee the ad- 

“inducted his defence be- 
fore the Magistrate Mr. Bhattaoharjee's 
evidence makes it clear that Padam Pri 

htl of “"’-Yf i-J^portance to 

him of showing if he could that the girl 

was above 18 yeaar of age at the time of 
the offence charged; that Padam Prasad 
came from Benares and attended the oon- 

onibehalf of the defence, that 
Sujauddin also attended at these con- 
ferences when the question of the proof 

Q ^ discussed; that 

bujauddm was the person who read .the 
Urdu documents and that the csrtiflcate 

produced afc fchese conferences and was 
discussed. The defence on the other 
hand contended that there was no direct 

to show that Padam Prasad 
knew what Sujauddin had been doing on 
hi9 behalf; that he was, wholly unable to 
read a word of the document inguestion- 
that he was relying upon Sujauddin for 

the preparation of the defence and for 
obtaining all documents which might 
assist the defence. They relied upon a 
statement of Mr. Bhattacharjeo that 
Padam Prasad s instructions to him we-e 
that he was quite ready to cite witnesses 

from Benares Gollectorate to prove the 

certificate which they were putting in. 
They relied also on the fact that at the 
close of the trial in the Magistrate’s 
Court no attempt had been made by 
l^dam Prasad to get the document back 
though it would have been quite easy to 
do this before the question of forgery had 
been raised by Rajlcumari. They relied 
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further upon a statecneut made by Padam 
Prasad on 2J:bh September 1927 when the 
investigiting officer first questioned him 
about this document — the statement be- 
ing that Sujauddin had told him that 
Eajkumari’s birth certificate would be 
available at Benares Collectorate and 
that he had asked Sujauddin to take a 
copy of the extract and to make it over 
to Mr. Bhattacharjee. 

Broadly speaking these were the con- 
siderations upon either side. It seems 
clear to me that the question was entirely 
for the jury who had to make up their 
minds whether it was proved that Padam 
Prasad when he used the document was 
aware that it had been altered. Thera 
was evidence upon which the jury were 
entitled to find him guilty but it cannot 
be said in this case that a verdict of ac- 
quittal would be unreasonable. The ac- 
cused had a serious case to meet but he 
had at the worst a good fighting chance. 

It may here be emphasized that at no 
time did the prosecution as part of their 
case allege or undertake to prove what 
the age of the girl was. No evidence was 
called upon that point. Rajkumari her- 
self could nob very well prove the date of 
her birth but in any case no question was 
asked of her in examination-in-ohief bea- 
ring upon the question of her age. Some 
questions were asked of her in cross-ex- 
amination for the purpose of showing 
that she had given different dates at diffe- 
rent times. It is true that each of these 
different statements if true, made her 
out to be a minor at the material time. 

In the fiat of the Advocate-General, 
which has led to these proceedings under 
Cl. 26, of the Letters Patent, a number 
of matters are referred to as grounds of 
objection taken by Padam Prasad to the 
learned Judge’s conduct of the trial and 
to his charge to the jury. Excepting upon 
two points it is reasonably clear to me 
that these objections have no substance. 
The charge of the learned Judge was fair, 
lucid and accurate, well calculated to 
apparise the jury of the real questions in 
the case and the state of the evidence 
upon the points in controversy. These 
objections, ‘however, require careful con- 
sideration. 

The learned counsel who opened the 
case for the prosecution insisted upon 
reading to the jury in his opening the 
whole of Rijkumari's petition of com- 


plaint against Padam Prasad in the 
S. 372 case. That petition alleged 
against Padam Prasad various highly 
prejudicial matters — that he was a man 
of loose morals, that he was notorious 
for seducing Nepalese girls, that hej 
used to keep such girls as concubines 
that he had assaulted and raped the com- 
plainant on diverse occasions. It was 
clearly necessary that the jury should 
know that the procoediugs before the 
Magistrate were proceedings upon tho 
charge of selling a minor girl for im- 
moral purposes but these other allega- 
tions had prima facie no bearing upon 
the question whether the certificate of 
birth was forged or not and if so whether 
this was known to Padam Prasad. The 
reading of this petition was objected tof 
by the counsel for the accused and iu the 
circumstance I confess to bing some- 
what astonished that the Crown Counsel 
did not at once appreciate that the in- 
troduction to the notice of the jury at 
the beginning of the case of all these 
highly prejudicial matters was unneces- 
sary and unfair to the accused — a thing 
which could'do no good wbatever'and was 
highly calculated to complicate the is- 
sues. The course adopted by counsel for 
the Crown threw upon the Judge at the 
very oommencemout of the case the neces- 
sity of coming to a decision immediately 
and in advance of the evidence. So far 
as criminal cases are oonoeroed the opea*| 
ing for the prosecution ought always to! 
be confined to matters which are neces- 
sary to enable the jury to follow the evi- 
dence when it is brought before them. 
This is not the stage of a case at which 
doubtful questions of admissiblity shouldf 
be either raised or decided. Whether aj 
dooumeot is admissible or inadmissible 
is a matter which should always be ruled 
upon at the time the document is being 
proved or put in or the question askedl 
of the witnesses. In many cases a thing' 
may be good evidence at one stage of the: 
case and inadmissible at another. It is! 
frequently necessary to give evidence to 
lay the foundation which justifies a! 
question or the putting in of a document < 
The opening speech of the counsel for; 
the posecution does not afford a proper* 
occasion for the determining of such* 
questions. 

It appears to me that the petition of 
complaint of Rajkumari was a document 
which the prosecution were entitled to 
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put in. Even if it had been put in there 

was no reason, however, why the whole 

of It should be read to the jury as its 
only reliance was that it showed that 
Fadam Prasad was being prosecuted 
on a charge which involved that the 
girl was a minor girl. The unfortunate 
consequence m this case of the learned 
counsel insisting upon reading this 
document to the jury in his opening 
was, first, that when the time came 
to prove the document the learned 
counsel apparently forgot to prove it. 

ihe record shows that when Mr. Bhat- 

tacharjee was giving evidence the docu- 
meat was marked for identification. A 

was that at the end 
of the trial the matter was overlooked 
The learned Judge did not have it in 

mind to caution the jury that they must 
not allow these unproved accusations 
against Padam Prasad to affect their 
judgment. The result is that the de- 
fence is in a position to complain before 
us that prejudicial matter was read to 
the jury and was not properly proved 
thereafter; also that no warning was 
given to the jury. Now it is quite true 
that the jury had before them the fact 

that the Magistrate had acquitted Padam 
Prasad. 

Unless, however, some caution was 
given to the jury this circumstance 
by itself would not necessarily efface 
from their minds the impression created 
by the accusations which they had heard. 

They may have thought that Padam 
Prasad had been acquitted merely be- 
cause the girl was not shown to be a 
minor, that his acquittal may have been 
due in part or in whole to the forged 
certificate of birth which had been pro- 
dnoed in his defence. The Judge’s charge 
contains no discussion which would 
clarify the minds of the jury upon any 
such point though it is quite true that 
an intelligent juryman listening to the 
charge of the learned Judge and appre- 
ciating it properly would see that the 
learned Judge proceeded in no way upon 
these accusations and invited them to 
deal with the case on the footing that 
the jury were not concerned as to the 
age of the girl and were not concerned 
whether Padam Prasad was acquitted or 
not or on what grounds he was acquit- 
ted. This the learned Judge in one 
passage stated to the jury expressly but 
it is nob equivalent to a caution to the 
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matters 

it • '’""“Sht before them and that 

it was their duty to see that their ver- 
diet was in no way affected by it. 

The second point which required exa- 
mination 13 this; The prosecution, as I 

undertook to prove 
that the girl m fact was a minor. They 

were not therefore in a position to ask 
the ]ury to hold that because the girl 
was a minor, because Padam Prasad was 
related to the girl or had other means of 
knowing the truth, he must have known 
that she was a minor. Rajkumari was, 
however, recalled at the instance of the 
prosecution to give evidence that in 
ugust 1926 Padam Prasad was acting 
as interpreter in a Court at Benares 
which was investigating a charge against 
certain persons of having kidnapped 
Rajkumari; ana that in the course of 
that case Rajkumari’s grandmother, 
bethirani, gave evidence and stated that 
Ra/kuman’s age was 15 or 16. This 
evidence was objected to by the defence 
but was allowed by the Judge and it 
appears from the shorthand notes, that 
counsel for the prosecution stated that 
he did not want the statement of Sethi- 

raui to go in for the purpose of proving 
the truth of that statement of fact bub 
only for the purpose of proving that such 
a statement was made and Padam Prasad 
knew of it. The recorded deposition of 
ethirani was produced and accepted as 
evidence. Whether or not this deposi- 
tion was properly proved and accepted 
under S. 80, Evidence Act is a matter 
about which a question has been raised. 

I am not myself satisfied that there is 
under S. 80, Evidence Act, any objection 
to this document on the mere question 
of sufficiency of proof but it is unneces" 
sary in my opinion to discuss that matter.! 
The learned Judge in his charge dealt! 
with this portion of the evidence in the! 
following manner : 

“Some evideuoe has been adduced to show 
that Padam Prasad know perfectly well that 
the girl was under 18. That is not very, 
iDatori^I but if ho know th^t sho UQclor 18 
that would be an additional reason for sup- 
posing that he knew the document to be forged. 

The evidence of Sethirani, who gave evidence 
in Benares that the girl was at that time 15, 
has been put in and some other statements of 
Rajkumari about her age, one which deals, 
with a statement sho made in a petition, not 
on oath in which she said she was 14. We 
are not ooncerned as to whether Rajkumari! 
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stated hor age correctly or what her age really 
Nvas. If on the evidence you are of opinion 
that Padam Prasad must have known that 
she was under IS, that would be a reason for 
concluding that he knew the document was 
forged.” 

In my opinion this passage in the 
charge of the learned Judge amounted to 
a misdirection. It was not open to the 
jury to find that the girl was in fact 
under 18 and it was not open to them to 
conclude that Padam Prasad knew that 
the girl was under 18. If on some occa- 
sion he had heard the girl’s grandmother 
make a statement about her age — a state- 
ment which might be true or false — 
which he might believe or disbelieve, it 
in no way follows that when a certificate 
purporting to be a certificate of her birth 
was produced, he would know that the 
certificate was forged. In this case the 
prosecution had to rely entirely upon 
circumstantial evidence arising out of 
the fact that the document had been 
forged for the benefit of Padam Prasad 
and that Padam Prasad had been -shown 
to be taking a close interest in the pre- 
paration of his own defence. Padam 
Prasad knew at least from March 1927 
that he was being prosecuted on the 
footing that the girl was under age. 
This was being solemnly alleged against 
him as a thing which the prosecution 
would attempt to prove in a Court of 
law. It added nothing whatever to the 
prosecution case to offer proof that he 
had heard the girl’s grandmother say 
that she was 15 or 16 unless that state- 
ment was to be taken as a true statement 
and unless the jury were to be invited 
to hold first that the girl was in fact a 
minor and secondly that Padam Prasad 
in the circumstances knew of this fact. 
In my opinion it was not open to the 
jury to conclude that Padam Prasad knew 
the certificate to be forged because ho 
knew that she was under 18- If such a 
statement as Sethirani’s was admissible 
in evidence at all it was very necessary 
that the jury should be cautioned that 
they must not take that statement as in 
any way tending to prove the ago of the 
girl. No such warning was given to 
them ; on the contrary they were told. 

‘‘If on that evidence yon are of opinion that 
Padam Prasad must have known that she was 
under 18, that would be a reason for conclud- 
ing that he knew the document was forged.” 

As the case was conducted at the trial, 
the prosecution, while, not professing to 


prove the girl’s age in the end, were 
given the benefit of Sethirani's evidence 
in anottier case upon that very point. 

In my opinion it is not possible to 
suggest that the verdict of the jury may 
not very well have been affected by the 
direction given to them upon this matter. 
I have a suffici ntly high opinion of 
common juries in Calcutta to induce me 
to doubt whether the absence of a oau' 
tion with reference to the prejudicial 
matter in Bajkumari’s petition of com* 
plaint would by itself have made it 
necessary to interfere with the verdict. 
But on the point as to Padam Prasad’s 
knowledge of her age I think the case is 
very different The verdict of the juryj 
cannot be allowed to stand unless we are 
of opinion that the same verdict would 
have been arrived at had they been cor- 
rectly and sufficiently directed. Emperor' 
V. Panchu Das (1). It is not open to us 
to direct a retrial and I am not prepared 
to hold that the jury, assuming it to be a 
reasonable jury, would have convicted 
the accused if the direction complained 
of had not been given. In my opinion 
the verdict and sentence must be set 
aside and Padam Prasad must be acquitted 
and discharged. 

It was contended before us that Art. 
162, Sch. 1 of the Lim. Act 1908, applied 
to proceedings under Cl. 26, Ijetters Pa- 
tent. This contention was overruled at 
the hearing. The phrase *' to review 
the case ** as sued in Cl. 26 applies as 
much where a point of law is reserved by 
the trial Judge as where the Advocate- 
General has given a certificate. 1 am 
far from saying that inordinate delay 
may not be a matter for consideration 
by the Advocate-General at the time 
when he is called upon to consider whe- 
ther a certificate should be granted. But 
wo are not now dealing with an “ appli- 
cation for review of judgment ” within 
the meaning of Art. 162. 

C. C. Ghose, J. — This is an applica- 
tion for review of a criminal case on the 
certificate of the Advocate-General of Ben- 
gal under Cl. 26, Letters Patent of 1865^ 
The petitioner Padam Prasad Upadhya, 
was tried on 8th and 9th January last at 
the Criminal Sessions of this Court by 
Jack, J., and a common jury on charges 

(1) [1920] 4.7 Cil. 671=^31 C. L. J. 402— 5S 
I. C. 929=24 C. W. N. 501 (F.B.). 
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under Ss. 193 and 109 read with 193, 
and 471 and 109 read with 471 I P C 
The accused pleaded not guilty *to‘the 
said charges. There were two other 
persons named Sujauddiu and Kanhya 

A along with the accu- 

sed ^epry brought in a unanimous 
veidict of guilty against the present 
petitioner and Sujauddin and of not 
guilty in favour of Kanhya Lai. The 
present petitioner was sentenced by the 
learned Judge to undergo rigorous im- 
prisonment for a period of three years. 

It appeared at the trial that one Eaj- 

kumari had filed a petition of complaint 
against the petitioner in March 1927. in 

Additional 

hief Presidency Magistrate. Calcutta, 
charging him with having committed an 
otience punishable under S. 372, I. P. C. 
The petitioner was tried by the said Mr! 
Khan, the trial having lasted from 14th 
April 1927, to 6th August 1927; but 
ultimately the petitioner was acquitted 
An application to the High Court for 
leave to appeal was against the said 
order of acquittal rejected. It was alle- 
ged that during the trial of the above 
mentioned case before the Magistrate the 
present petitioner had fabricated false 
evidence for the purpose of being used in 
judicial proceedings by inserting a word, 
namely. Babar " and by altering a cer- 
tain date in two places in a document 
purporting to be a certified copy of an 
entry m a Register of Births kept in 
Benares relating to the birth of Raj- 
Kumari and with having used as genuine 
the said document knowing or having 
reason to believe the same to be forged. 
An application was subsequently made 
on behalf of the said Rajkumari to the 
said Magistrate in order that a complaint 

against the petitioner might be made 

P. C.. but the 
Magistrate rejected the same on 3lst Oc- 

in ft.*** an application 

to this Court in its Revisional Jurisdic- 

tion. This Court directed the prosecu- 
1 m ® P^®sent petitioner on 3rd May 

1 928. The learned Chief Presidency Ma- 
pstrato took .cognizance of the case 
and ultimately committed the peti- 
tioner to stand his trial at the Ori- 
minal Sessions of this Court. At the 
trial before Jack, J., the entirety of the 

foAL complaint of Rajkumari dated 
lyth March 1927, was read out to the 
jury. This was objected to on behalf of 


the petitioner but the objection was 
overruled by the learned Judge. 

The petition of complaint of Eajkumari 

which initiated the proceedings against 

the present petitioner in 1927 contained 

among other things the following alle- 
gations; 

be a m'an i'fV knev/ the accuaed to 

be a man of loose morals, notorious for sedu- 

ne used to keep as concubines and som^ of 
whom he used to sell to others Tad “ as 
such , your petitioner did not like to go to the 

according^ wUh 
^0 help of one Gobind Kishori’s wife she --o- 
moved to the house of Gobind Kishoti with a 

eo over to the 

house of the accused. That thereafter the ac- 
cused had your petitioner forcibly removed to 
his own house at Benares where she was inti- 
midated. assaulted and raped by the accused 

W your Vtitiouer was 

kept in a state of complete confinement for 

petitioner found 
herself absolutely without any help to protest 

n^eted o^ut t^hor! 
That m the month of September 1020, your 

l^'ought do wu to Calcutta by the 
accused along with six, or seven other young 
Stopped with Hiralal and after some 

Calcutta along with the 

said selling your petitioner to the 

^id Hiralal Agarwalla for Rs. 1,300 for im- 
moral purposes. ” . « vu 

There was aoofcher incident at the 
said trial before Jack, J. to which 
attention has been cilled. It ap- 
peared that a criminal case had been 
started in Benares against one Ram 
Prasad and others for having kidnapped 
Rajkumari. This was in August 1926, 
just before Rajkumari came to Calcutta. 

In that case the grandmother of Raj- 
kumari named Sethirani, gave evidence 
and the present petitioner acted as an 
interpreter in that case. It was alleged 
that Sethirani in her deposition in that 
case had stated that Rajkumari was lo 
or 16 years of age. Learned counsel for 
the Crown wanted to recall Rajkumari 
and to ask her about the said statement 
of Sethirani for the purpose of showing 
that the petitioner knew that such a 
statement had been made. In this con- 
ne.xion the following discussion took 
placo beforo the learned Judge: 

Mr. A. K. Baau: — I want , to recall Raj- 

questions about 
tue Benares case. Padam Prasad was the iu- 

tbat case and as such was aware 
that Sethirani, the grandmother of Raj- 
kumari, said in her deposition that Rajkumari 
was 15 or 1C years of age. *' 

Mr. Chatterjee :—-l object to any state- 
ment of Sethirani supposed to have been 
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made by ber in the Benares Court being prov- 
ed here by Rajkumari. Such a thing cannot 
be legally done in view of the fact that Sethi* 
rani is living, and further that any statement 
by her cannot in any way be relevant to any 
issue in this case between the Crown and the 
accused. ” 

“ Mr. Basu: — I do not want the statement 
of Sethirani to go in for the purpose of prov- 
ing the truth of that statement of fact, but 
only for the purpose of proving that such a 
statement was made and Padam Prasad knew 
of it. ” 

Court: — I allow that. 

The learned Judge allowed the evi- 
dence of Sethirani in the Benares case 
to be put in evidence and it was marked 
Ex. 13. Apparently it was sought to be 
argued on behalf of the prosecution that 
it had been proved through Kajkumari 
that the petitioner had heard Sethirani 
say in the Benares Court that in August 
1926 she (Rajkumari) was 15 or 16 years 
of age and that that fact went to show 
that although the petitioner knew Raj- 
kumari to be below 18 at the time of her 
sale for immoral purposes, he was trying 
to rely on a document which purported 
to prove that she was above 18 at the 
time and that in the ciroumstances, it 
could be inferred th^it the petitioner 
must have known that the said copy of 
the Birth certidoate was a fabricated or 
false document, The learned Judge re- 
ferred in the course of his charge to the 
Jury to the evidence of Sethirani in the 
following words : 

Some evidence has been adduced to show 
that Padam Prasad knew perfectly well that 
the girl was under 18. That is not very 
material ; but if he knew that she was under 
IS that wouli be an additional reason for 
supposing that he knew the document to be 
forged. The evidence of Sethirani, who gave 
evidence in Benares that the girl was at that 
time 15 has been put in, and some other state- 
ments of Rajkumari about her age, one of 
which deals with a statement she made in a 
petition, not on oath, in which she said she 
was 14. We are not concerned as to whether 
Rajkumari stated her age correctly or what 
her age really was. If, on that evidence you 
are of opinion that Padam Prasad must have 
known that she was under 18, that would be 
a reason for concluding, that he knew the 
document was forged, ” 

At the hearing of the present applica- 
tion for review under Cl. 26, Letters 
Patent, it was strenuously argued by 
Mr. Chatterjee on behalf of the peti- 
tioner (1) that under no circumstances 
could counsel for the prosecution have 
been allowed to read to the jury the 
entirety of Rajkumari’s petition of com- 


plaint dated March 1927 and that the 
procedure adopted by the prosecution 
was wholly wrong and unjustifiable in- 
asmuch as the petition of complaint was 
not tendered in evidence and con- 
sequently the petitioner was deprived of 
the opportunity of cross-examining 
Rajkumari ou the statement made by her 
in the said petition of complaint and of 
removing from the minds of the jury the 
unfavourable impression that must have 
been created by the reading of the peti- 
tion of complaint. Mr. Chatterjee fur- 
ther argued (2)that Setbirani's evidence 
in the Benares case was not admissible 
in evidence in this trial and had not been 
legally admitted and (3) that the portion 
of the learned Judge’s charge to the jury 
set out above was calculated to material- 
ly prejudice the jury against the peti- 
tioner. 

Before I proceed to consider the three 
objections summarized above, I desire to 
make a passing reference to the scope of 
Cl. 26, Letters Patent. I do not desire 
to go through the numerous cases 
on this point and it is sufficient 

for me to observe that the available 
authorities are collected in the cases 
reported in Fateh Ghand v. Emperor (2), 
Emperor v. Panchu Das (1) and Em- 
peror V. Barendra Kumar (3). The 
trial Judge may reserve a point of law or 
points of law for the opinion of the High 
Court or the Advocate-General may certi- ■ 
fy that in his judgment there is an error 
in the decision of a point or poin^fcs of 
law decided by the trial Judge or that a 
point or points of law which has or have 
been decided by the trial Judge should 

be further considered. The Court then 

reviews the entire case or such part of it 
as may be necessary and finally deter- 
mines such point or points of law re- 
served or certified as the case may be and 
“thereupon” may alter the sentence 
passed by the trial Court and pass such 
judgment and sentence as shall seem 
right to the Court. The word “there- 
upon” has been construed to mean that 
the determination of the point or points 
of law leserved or certified must be in 
favour of the prisoner before the Court 
can interfere with the conviction and 
sentence. 

(2) [1917] 44 Cal. 477=24 G.L.J. 400=33 I.C. 

945=21 C.W.N. 33 (P.B.). 

(3) A.I.R. 1924 Cal. 257 (F.B.). 

4 
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, Ifc has been deBnitely held that if it be 
|fouQd that the opinion of the trial Judge 
, on the point or points reserved or certi- 

6ed cannotbesuppotted.it is not open 

^ direct a re-trial. No 

idoubt, the Court has power under Cl. 26 

ito examine the evidence and determine 
for Itself whether, after the exclusion of 
the evidence or matter which may be 
considered inadmissible, the residua on 

il thTlonvic“ 

fcioa. But there is a large mass of autho- 

rity m support of the view that the 

?oTtL substitute its own Budiug 

fcr the verdict of the jury and that it 

must consider whether the evidence or 

matter improperly admitted was of such 

may have con- 
jSiderably influenced the minds of the 

jury and whether it was reasonably cer- 
tain that the jury would, not might 
lhave acted on the unobjectionable evi- 
|dence If the wrongly admitted evidence 
or matter had not also been presented to 

a bus been held that 

b. Sd7, Criminal P. C., has no application 
|to a case under Cl. 26. Letter Patent [per 
IMookerjee, J.. in Pateh Chasid v. Em- 
peror {2)i although I am not unmindful 
of the fact that a contrary view has been 
taken by Rankin, J., as he then was, in 
the case reported in Emperor v. Colin 
Maokemte Mackay (4). 

These being the guiding considerations 
determination of an application under 
L/1. zb, Eetters Patent, I now proceed to 
consider the objections taken on behalf 
of the petitioner seriatim. It is a rule 
of universal application that in a criminal 
trial, counsel for the prosecution, in open- 
ing the case to the jury, can only state all 
that It IB proposed or intended to prove 
m the case, so that the jury may see if 
there is any discrepancy between the 
opening statements of counsel and the 
evidence afterwards adduced in support 
of them and that it is wholly improper 
or counsel for the prosecution to open 
any matter to the jury in respect whereof 

intended to be or can be 
adduced at the trial. In this case, learned 
counsel for the prosecution has explained 
before us that his only object in placing 
the petition of complaint of Eajkumari 
before the jury was to draw attention to 
the fact that she had stated therein that 
s^was 14 years of age. If that was the 

U) A.I.R. 1926 Cal. 470=53 Cal. 350 ^(F\bX 
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sole object. It was a grave error, in mv 
op.aion, on the part of learned counsel 
for the prosecution to road out to the 
jury the eutiroty of the petition of co.n- 
plam, b> Rijkuman containing, as it did 
the statement set out above and it was a 

'‘Sbtly objected to 
by Air. Chatterjee on behalf of the peti- 
tioner It was a procedure which should 

never have been allowed. It is elemen- 
tary that very great care must be taken 
by counsel for the prosecution in the ob- 

to the jury (i?.v 
Hudland {o) Q.nd that topics of prejudice 
connected with the character of the pri- 
^ner should be carefully excluded [f?. v 
Bloojn (6J]. The fiction of law, in cri- 
minal cases, is, that the Judge is cnunscl 
for the prisoner. It may not he inappro- 
priate in this connexion to recall tha 

famous words of Kenyon, C. J., in li.y, 

Wakefield (#), where he observed : 

J. Have been remiudod that I sit here aq 

counsel for defendant. I certainly do so so 
far as to interpose between him and counsel 
for the prosecution and to see that no imort 
per use of the law is made against hirrad 
that ^no improper evidence is given to the 

jury, 

These words have been quoted with ap. 
proval in R. v. O' Connell (8). ft is also 
beyond the region of doubt that counsels 
for the prosecution ought not to struggle 
to obtain a conviction luit should regard 
themselves rather as ministers of justice 
assisting him in its administration than 
as advocates R. v. BanU (9). In my 
opinion, there can he no doubt that the 
allegations in the petition of Rajkumari 

were such as must have and could not' 

but have mflueuced the Jury against the 
petitioner at the very beginning of the 
trial. The jury, in the circumstances,' 
could not possibly get out of their minds 
the fact tliat the petitioner was a de- 
praved person. This was specially un- 
fortunate because of the fact that the 
learned Judge in the course of his 
charge to the jury did not tell the jury, 
as ^ he should have done, that the 
petition of complaint had nob been 
admitted as evidence in the case, that 
the contents thereof, which were ob-r 
jected to, were irrelevant to the matter; 

(5) [1S65] 4 F & F. 495. ~ 

(6) [1910J 74 J P. 183=4 Cr. App. Rep. 30 
(7J [1793] 27 St. Tr. 679. 

(8) [1843] 5 St. Tr. N.S. 702. 

(9) [1916] 2 K.B. 621=85 L.J. K.B. 1657=25 
Cox. C.C. 635=80 J.P. 432=115 L.T. 457. 
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[in issue at the trial before the jury, and 
that the jury were not to pay any atten- 
tion whatsoever to the contents of that 
petition. This was non-direction and 
it was non-direction of such a character 
as to amount to misdirection. It was 
'stated before us that counsel for the pro- 
Iseeution had warned the jury that they 
were not to act on the allegation in the 
petition of complaint. This, in my opi- 
nion was not enough. The learned Judge, 
in the events which have happened, 
should have himself warned the jury 
and taken steps to repair the mischief 
that had been done. It was further 
stated before us that learned counsel for 
the petitioner did not ask the learned 
Judge to caution the jury in the matter 
of the contents of the petition of com- 
plaint of Rajkumari. I do not agree that 
after what had happened when the peti- 
tion was read out to the jury, it was not 
possible or practicable for learned 
counsel for the petitioner to submit any- 
thing further to the learned Judge. In 
my opinion it was open to the learned 
counsel for the petitioner to draw the 
attention of the learned Judge to the 
matter at the time when he charged the 
jury. 

But the fact that learned counsel 
did not do so is, in the circumstances, 
{really immaterial. A grave omission to 
direct the jury on a vital point cannot 
jbo made good by counsel’s calling atten- 
tion to it at the termination of the sum- 
ming up [22. v. Willet (10)] : It is not 
jreally necessary for me to pursue the 
question raised by learned counsel for 
the petitioner as to whether or not in 
the circumstances he should have been 
given an opportunity of cross-examining 
Eajkumari for the purpose of showing 
that the allegations in her petition were 
not founded on fact. In my opinion, as 
indicated above the allegations in that 
petition to which objection had been 
taken, were clearly irrelevant ; it 
would have been sufficient if learned 
counsel for the prosecution had briefly 
opened the matter to the jury by saying 
that a case under S. 372, I. P. C., had 
been started against the petitioner on 
the complaint of Bajkumari and that he 
had been acquitted of that charge. It is 
not necessary to elaborate the matter 
further but it is impossible to resist the 
aonolusion that an atmosphere of prejn- 
UOJ [1922] 16 Cr. A. Rap. 116. 
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dice had been allowed to be created by 
reason of what has been referred to 
above and that there are grave reasons 
for concluding that the chances of the 
petitioner in obtaining a fair trial at the 
hands of the jury were seriously jeo-' 
pardisod. 

As regards Ex. 13, being the evidence 
of Sethirani I am not prepared to say, 
having regard to the provisions of S. 80, 
Evidence Act, that the document, which 
purported to be a record or memorandum 
of the evidence of Sethirani in the Bena- 
res case, could not be admitted in evi- 
dence without formal proof. S. 80, Evi- 
dence Act does not deal with the question 
of admissibility of the documents re- 
ferred to therein but simply dispenses 
with the necessity of their formal proof 
by raising the presumption that every- 
thing in connexion with them had been 
legally and correctly done i. e , (i) that 
the documents purporting to be record 
of evidences or statements or confessions 
are genuine (ii) .that the statements as 
to the circumstances under which they 
were taken made by the officer who 
affixed his signature are true and (iii) 
that the evidence, statement or confes- 
sion was duly taken. Assuming that the 
identity of the deponent Sethirani was 
established on the evidence of Hajkn- 
mari the evidence was admissible. In 
the circumstances of the present case 
however, the effect of the evidence of 
Sethirani against the petitioner was so 
slight that the^jnry ought to have been 
properly cautioned. Padam Prasad was 
not a party to ••the Benares case ; he 
acted merely as an interpreter and he 
might or might not have remembered 
when the copy of the birth certificate 
was produced in the Magistrate’s Court 
what Sethirani bad stated about Haj- 
kumari’s ago. The learned Judge, how- 
ever used words, in the extract from his 
charge to the jury set out above wherein 
there was an undercurrent of suggestion 
that the petitioner knew or had the 
means of knowing that Bajkumari was 
under 18 and that itself was a reason for 
concluding that he knew the docament 
referred to at the trial namely the copy of 
the birth certificate was forgel on the re- 
cord as it stood it was not in my opinion 
open to the jury to conclude that Padam 
Prasad knew that she was under eighteen 
years of age. Further the learned Judge 
made a reference to Bajkumari’s peti* 
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tion which had not been admitted in 
videnoe although marked for identi- 
fioation. I am not unmindful that 
the charge has to be taken ae a whole 
but I do not find m the charge any 
neutralizing expressions. These cir 

Sd^hef®' what has been 
s ated before, are m my opinion, suffi- 

cient for coming to the conclusion that 

the rufe Iaid“.l"® ‘’'’““Sht within 

n /'ll * Emperor y. Pan-hu 

Das (1) and that this Court will hesitate 

‘“/"'^^‘•tute its own finding on the A 

Wr°In m the 

i n7o-n the r question aris- 

Vh!, p A of Sethirani, whe- 

^er Padam Prasad knew that Eaiku- 

'betnleTrt “°t have 

thrien ‘a the words which 

E winM“t^ Judge saw fit to use and that 
It would have been advisable if the jury 

d been told that it was a matter for 

,them to find out on the entire evidence 

, on record whether there was any justifi- 

oatiOQ for the theory that Padam Prasad 

■snew that Rajkumari was under 18, see- 

|ing that the prosecution did not adduce 

any substantive evidence on the point. 


In conclusion it is impossible for me 
to say that the jury were not very con- 
siderably influenced against the accused 

on the matter referred to above and, that 

being so, I would, therefore, set aside the 

conviction and sentence and direct that 

the petitioner be acquitted and dis. 
charged. 

— I agnee in the order 
which the learned Chief Justice has 
passed. ^ 

' ^ukerji, J. I concur in 
ment delivered by my I^ord 
Justice. ’ 

Jack, J. — Padam Prasad 
under S. 372, I. P. C., on the 
having sold Eajkumari a girl la 

years of age for purposes of prostitution. 

■ 0 was acquitted. Ho was subsequently 

charged at the High Court Sessions with 
naving dishonestly used at the trial (and 
abetted the fabrication of) a forged birth 
oertihcate which purported to show that 
ttajlcumari was over 18 years of age. His 

defence and that of his co-accused Suja- 

S^o 7 o|^‘®*=^?birkar in the case under 

0 o/j; was that they were unaware that 
toe birth certificate was forged. They 
were both convicted. (Padam Prasad 

01 the principal offence under S. 471 and 


fciie judg. 
the Chief 

was tried 
Cfiarge of 
under IS 


Sujauddin of abetment and both of abet- 
™ta ) certiti- 

In the present application under S. 2fi 

principal ground 
urged for review ol Padam .Pras.rd's con- 
viction IS that the trial was vitiated by 
the adcnisiion in evidence of Rijkuraari's 
complaint in the case under S. 372, I, P. 
C., and by the omission to warn the jury 
not to be influenced by the allegations 
therein against the accused. 

The original record of that complaint 
produced at the trial bears the Magis- 
trates endorsement to the efl'ect that 
Eajkumari stated its contents on oath. 
Under S. 80, Evidence Act therefore the 
Uourt shall presume it to be genuine and 
under S. 4, Evidence Act the Court shall 
presume it to be proved unless and until 
It IS disproved. It was admitted in evi- 
dence in that it was read over to the jury 
in opening the case by the counsel for 
^e Crown. It was admitted under S. 9. 
Evidence Act to show that there was 
such a case under S. 372, I. p. C. It is 

as there are al- 
legations in the complaint which might 

prejudice the jury against the accused 
^ should not have been ad- 

mitted. These allegations are that the 
accused was notorious for seducing Na- 
paleso girls and that Eajkuruari was in- 
timidated, assaulted and raped by him 
while in his custody previous to bain^ 
sold for purposes of prostitution. These 
allegations, bad as they are, did not add 
m reality very greatly to the charge that 
he had sold her, a girl under 18, for pur- 
poses of prostitution — a charge which ne- 
cessarily had to go to the jury being the 
charge at the trial of which the forced 

certificate was used. The trial cann^ot, 
therefore, be said to have been materially 
affected by the reading over of the com- 
plaint in its entirety. 

As regards the omission in the charge 
of a caution to the jurors not to allow 
their minds to be influenced by the al- 
legations in this petition against Padam 
Prasad s character, no great weight can 
be attached to this omission when it is 
borne in mind that at the time the peti- 
tion was admitted it was expressly stated 
by fcho Court and by the advocate for tho^ 
Crown that the petition was put ia 
merely to prove that there was a com- 
plaint under S. 372, I. P. C. by Raj- 
kumari, and the jury were told not to 
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allow themselves to be prejudiced .by the 
allegations against the accused contained 
therein. Further the learned counsel for 
the defence who addressed the jury (as 
stated in the charge) at considerable 
length, warned them (as he has told us) 
not to let their minds be influenced by 
"these allegations. The jurors must have 
realized that the Judge approved of this 
part of his address which was unchal- 
lenged and that the learned advocate 
was entitled to warn them to totally dis- 
regard these allegations. Finally the jury 
were informed that the accused Padam 
Prasad was acquitted in that case and 
no attempt was made to lead the jury 
to believe that he was acquitted merely 
because it was found that the girl 
was .above 18 years of age. Had this 
omission to warn the jury finally been 
felt to be of any importance at the time 
I have no doubt the learned and ex- 
perienced advocate for the defence would 
have directed the attention of the Court 
to the omission. I do not think it at 
all probable that the jurors were influenc- 
ed by these allegations which were 
merely included in the original petition 
of Rajkumari read out to them at the 
opening of the trial and not specifically 
alluded to thereafter. Nor do I think 
the unanimous verdict of the jurors 
should be set aside ou the mere specula- 
tion that these allegations might have 
influenced them to some extent when it 
is clear that the verdict was entirely 
justified by the evidence. 

The only other ground for review 
which has been seriously pressed is that 
Sethirani’s evidence in that case (in 
eluding a statement that Kajkumari's 
age was fifteen or sixteen) was not pro- 
ved, and was not admissible in evidence 
in that case nor was Bajknmari’s evi- 
dence about it admissible. 

Sethirani's statement was that of a 
witness in a judicial proceeding pur- 
porting to be signed by a Magistrate and 
produced before the Court. It mast 
therefore be taken bo be proved under 
S. 60, Kvidence Act read with &. 4. 

The fact that Padam Prasad bad re- 
ason to believe the girl to be below 18 
was relevant under S. 11, Evidence Act 
since it might make it highly probable 
that he knew that the birth certificate 
which showed her to be above 18 was 
forged. The fact therefore that Padam 
Prasad heard the girl's grandmother 
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state on oath before a Magistrate that 
her age was 15 or 16 was relevant and 
admissible in evidence. Rajkumari's 
statement in this connexion was neces- 
sary and admisihle to show that it 
was this Padam Prasad who was pre- 
sent in the Court interpreting Seth- 
irani’s evidence on that occasion and 
that the Sethirani who deposed was 
her grandmother and was referring to 
herself. Kajknmari's evidence as to the 
statements of Sethirani was only neces- 
sary to show that it was this partionlar 
occasion to which Rajkumari was re- 
ferring and her evidence was of coarse 
not admissible to prove what statements 
were made. 

It was however urged that the jury 
were misdirected regarding the applica- 
tion of this evidence in the following 
passage in the charge; 

“ Some ovideace has been adduced to show 
that Padam Prasad know perfectly well that 
the girl was under 18. That is not very 
material. But if bo knew that she was under 
13 that would be aa additional reason for 
supposing that he knew the document to be 
forged. Th) evidence of Sethirani, who gave 
evideuce in the Bonares Court that the girl 
was at that tim3, 15, has bean put in with 
some statements of Rajkumari about her age, 
one of which deals with -a statement made 
in a petition, not on oath, in which she said 
she was fourteen. We are not concerned as 
to whether Rajkumari stated her age correctly 
or what her age really was. If on that evi- 
dence, *you are of opinion that Padam Prasad 
must have known that she was under 18, 
that would be a reason (or oonaluding that 
be kuew the document was forged.*' 

It mast be borne in mind that the 
jury could haVo been under no misap- 
prehension as to the purpose for whiph 
Sethirani’s evidence was admitted inas- 
mnob as this was discussed in their 
presence when its admission was objec- 
ted to by the defonoe, and they were told 
that it was not admissible in proof of 
the age of Bajkamari but merely to 
prove thtt Padam Pr.isad heard her 
grandmother make this statement. This 
appears from the statement of the lear- 
ned Crown Counsel which the learned 
defence advocate has admitted to be 
correct. Now in this passage in the 
charge to which objection has been made 
the jury are direotai that if they think 
that Padam Prasad (having beard her 
grandmother Sethirani make this state- 
ment about the girl’s age or on account 
of statements made by the girl herself) 
must have considered the girl to be 
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under 18 that would go to show that he 
knew the birth certificate was forged. 
J.his IS what that passage in the charge 
was obviously intended to convey to the 
jury and what I believe it did convey 
to them when taken with the remainder 
of thenharge. It is, I think, in no sense 
a misdirection. 

The jury were told that this evidence 
was not very material nor was it; for 
it was not really necessary to support 
the charge in this case that Padam Prasad 
^^ve any opinion as to the age 
of the girl and, in any case, since Padam 
Prasad was Rajkumari’s uncle by marri- 
age and used frequently to visit Sethi- 
rani his mother-in-law while Rajkumari 
was living with her at Benares, it was 
clear that he had every opportunity of 
knowing the girl’s age. In these cir- 
cumstances the admission of Sethirani’s 
statement in evidence can, I think in 
no way have affected the decision of the 
case, for the jury would, most probably 
have judged Padam Prasad’s belief as to 
the age of the girl, if they thought it of 
any consequence at all, by their own 
opinion of her age on seeing her in the 
witness box. It was probably her appear- 
ance which led to^the Court to use in the 
charge the words “must have known” in- 
stead of must have thought” in refer- 
ence to Padam Prasad's opinion. Even 

if it IS held that the jurors were wrongly 
led to conclude that Padam Prasad be- 
lieved the girl to be under 18 by the 
direction in the charge regarding the ap- 
plication of Sethirani’s evidence, the fact 
of such belief on his part would only be a 
very minor point bo be considered in de- 
ciding whether he knew the certificate to 
be forged. The jury were, I think, bound 
to base their finding as to his guilty 
knowledge almost entirely on the manner 

certificate was obtained and 
used by him and, as reasonable men with 
some experience of human affairs, they 
would most certainly I think on that 
evidence, alone conclude that he must 

have known that the birth certificate was 
forged. 

Under S. 167, Evidence Act, the im- 
proper admission or rejection of evidence 
snail not of itself be a ground for a new 
trial or reversal of any decision in any 
case if it shall appear to the Court before 
which such objection is raised, that, in- 
dependently of the evidence objected to 
and admitted, there was suffioieot evi- 
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dence to justify the decision or tiuit if the 
rejected evidence h.id been received, it 
ought not to have varied the decision.’ 

Ihe section is imperative and ap )lie? 
to any decision in any case and therefore 
necessarily to the decision of the High 

®^®»‘cising its powers unler 

U. 2b Letters Patent. It seems te me 
that the circumstances in which the fot'- 
ged birth ceitificate was obtained and 
used in the case make it practically cer- 
tain that Padam Prasad as well as 8uja- 
uddiu must have known it to ho forged. 

Agents at consentientes vO'fipoenaplect- 
entur Reference has been made to the 
fact that the accused had offered to bring 
evidence to prove the birth certificate, 
ihis was I think merely bluff. Padam 
Prasad was throughout in close consult' 
ation with the pleaders conducting the 
case, and, if he thought the certificate 
genuine, why did he not put it in evi- 
dence to rebut the elaborate expert evi- 
dence of the two I. M. S. doctors who 
said she was under 18. If genuine, this 
piece of evidence would have made his 
acquittal certain : in fact the prosecution. 

case must have been withdrawn imme- 
diately. 

Again great virtue has been attached* 
to the omission of the accused to with- 
draw the forged birth certificate imme- 
diately, but in fact, its withdrawal after 
the case would by no moans have pre- 
vented his successful prosecution for fiU 
log It, for the fact that it had been filed 

was on record, and the evidence of forgery 
was independent of the appearance of th& 
document. On the one hand to leave the 
certificate on the record would disarm 
suspicion, on the other hand an applica- 
tion for its return would have reminded, 
the authorities of its existence and of the- 
allegation that it was forged. The de- 
fence. in the absence of Sujauddin, have- 
now skilfully thrown the blame on him 
and would have the Court believe that 
Padam Prasad was carefully kept in the- 
dark as to the immense risk his a'^ent 

Sujauddin was running on his behalf in, 

obtaining and using a forged birth cerbifi- 
^te. The jurors did not take this view. 

On the other hand they naturally con- 
cluded that in the circumstances Padam 
Prasad must iiave known of the forgery 
and their opinion could not, I think, have 
been influenced by want of detail in the^ 
charges. The charge was intentionally 
abbreviated, as stated in the opening, in, 
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view of tho exhaustive manner in which 

the defence case had been presented to 

the jury by the learned advocate for the 
defence. 

The powers of the High Court under 
Cl. 26, Letters Patent are perfectly clear. 
The Court is to review the entire case or 
such part of it as may be necessary, and 
finally determine the point or points of 
law reserved or certified and thereupon 
may alter the sentence passed by the 
trial Court and pass such judgment and 
sentence as shall seem right to the Court. 
A statute must be taken to mean what it 
jsays, and it must be remembered that, if 
the words of a statute be plain and clear, 
it is not for the Court to raise any doubt 
as to what they mean. I have discussed 
the case with reference to the probable 
verdict of a jury had there been no defect 
or omission in the charge, in deference to 
the views of the learned Judge who holds 
that this should bo the criterion, but, 
with very great respect to these views it 
must always be remembered that it is 
open to the Court, in the words of the 
statute, to pass such judgment and sen- 
tence as shall seem right to the Court. It 
would therefore be superfluous to cite 
decisions such as Queen-Empress v. O’ 
Hara (11) showing that the Court can, 
jon review, examine the evidence for it- 
self and determine without reference to 
the probable verdict of a jury whether 
excluding the inadmissible evidence, the 
residue is sufficient to justify the convio- 
■ tion. As pointed out by Sir Asutosh 
Mookerjee, J., in Emperor v. Pan^ 
chu (l) 

“The Judicial Committee did not by their 
decision in Subramaiiiya v. Emperor (12J over- 
rule by implication the series of oases in Cal- 
'cutta and Bombay ^vhere the High Court had 
in cases reserved or certified reviewed the evi- 
dence and determined the guilt of the ac- 
cused.” 

In the same case Walmsley, J., being 
satisfied on the merits that the accused 
were guilty, said : 

“I do not think it necessary to ask what 
view a jury would take of the evidence except 
io so far as the opinion of a hypothetical jury 
a0ords a standard of reasonableness.** 

There might be some exouse for hesit- 
ating to deprive' the accused of the bene, 
fit of a jury trial where the demeanour 
of the witnesses was of any importance, 
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but in a case like the present, one in 
which the evidence is entirely circum- 
stantial, no -importance is to be attached 
to the demeanour of the wij^nesses and we 
are in as good a position as the jurors to 
decide on the evidence as to the guilt of 
the accused. On the one band tbe prose- 
cution has been deprived of the right to 
retrial which would certainly have been 
ordered had the case been tried in an 
ordinary Sessions Court and, on the other 
hand, it is insisted that the case should 
be determined by the probable verdict of 
a hypothetical jury. The fact that a re- 
trial cannot be ordered ought to make 
the Court in the interests of justice, care- 
ful to avoid setting aside a conviction on 
grounds which, however, plausible they 
have been made to appear, have no solid 
foundation in fact. Therefore, it was, I 
think, that by making the terms of the 
statute 30 wide the legislature intention- 
ally provided that the Court should be 
unhamparod by technicalities, and any 
attempt to introduce restrictions on the 
powers of the Court where there are none 
in the statute is I think, to be depre- 
cated. Great respect is due to the views 
expressed by Sir Barnos Peacock, Chief 
Justice in the case of Elahee Buksh, In 
re (13) and quoted with approval by Sir 
Erancis Maclean, C. J., in the case of 
Emperor v, Charu Chunder Muker- 
jee (14). 

“Although I am of opinion that -the legis- 
lature iotended that ibe Sudder Oonrt should 
have the power of setting aside a verdict of 
guilty pronounced by a jury upon an arrono- 
oua or defective summing np of the evidence 
by the presiding Judge, yet I think it was not 
their intention that a verdict of guilty should 
be set aside in every case in which there is a 
defective or erroneous summing up. it was 
their intention to provide protection for the 
innocent but not chances of escape for the 
guilty if every convict against whom a verdict 
of guilty is pronounced by a jury has a right 
to have that verdict set aside upon appeal and 
to obtain his discharge whenever it can be 
shown that the presiding Judge has notpro- 
perly directed the jury as to the degree of 
weight which ought to bo given to particular 
evidence, a wide door would be thrown open 
^r the escape of guilty men. and the duo ad- 
ministration of the criminal law of this 
country should be placed in the creatsst ieo- 

Elahee Buksh, In re 

This was the interpretation put upon 
the statute in 1866 and it is well recog- 


(11) [1890] 17 Cal. 642. 

<12) [1912] 25 Mad. 61=28 I.A. 257=10 M.L 
J. 147=8 Sar. IGO (P.C.). 


S0Cr.=B.Ii.R. Sup. Vol 
(14) [1904] 33 C-.Ii.J. 309 (F.B.). 
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I lized that! a cootemporaneous infeerprefca- 
'ti(m IS the best and strongest in law 
irom this point of view if the Court is 
oonvinced on the evidenoe that the ac- 
cused 13 guilty he should not be acquitted 
merely on account of a defective charge 
i think, therefore, with great respect to 
the views of my learned colleagues to 
whom I have submitted this judgment in 
advance, that this application for review 
ought to be refused. 

Accused acquitted. 
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Special Bench 

Rankin, C. J. and and C. C. Ghose 
AND B. B. Ghosh. JJ. 

Basana Sen — Petitioner, 

V. 

Aghore Nath Sen — Respondent. 

Declatory Suit No. 7 of 1927, Decided 
on 6th August 1928, made by the Dist 
Judge, Dacca. 

(a) Special Marriage Acl (3 of 1872 as 
amended by Acl 30 of 1923) S. 17— Bride be- 

Where the bride at the time when tha mar- 

‘8 above 14 but below 
21 and the girl has not obtained the oousenfc 

of her father it is but right for the Court to 
pronounce the order that the marriage was 
null and be dissolved. £p q 2 ] 

(b) Special Marriage Act (3 of 1872) Sch 2 
Amenament suggested, ^ 

application prescribed 
lu the Sch, 2 as to statement of actual age of 
the parties and whether or not each partv is 
of the age of 21 is pointed out-and brought* to 
uotioe and necessary amendments suc- 

[P G 31 c I] 

D. N. Sen, Srish Chandra Sen Gupta 

and Satyendra Kishore Ghose~iot Peti- 
tioner. 

the 

learned District Judge of Dacca has had 
before him a petition under the Special 
Marriage Act of 1872, asking that a cer- 
tain marriage may be declared null on 
the ground that the woman at the time 
o the marriage in 1926 had not com- 
pleted the age of 21 years and had not 
obtained the consent of her father. It 
appears that this girl was a pupil of the 
^den Intermediate College at Dacca and 
K ^'©spondent was a person who 

nad been employed as her tutor and that 
on 9th April 1926, they went before the 


Registrar and marie declarations under 

are Hin^ Act. Both of them 

Hindus and the Special Marria-^e 

at alf bufc^ therefore, apply to them 

Act SO icoQ legislation, namely, 

of tlm d ^ \ appaars that the form 

dnl« ? the end of the sche- 

ule to the Special Marriage Act of 1S72 

contains a paragraph wliich has to he 

tl at H e say 

that the consent of the father or guar- 

dian has been given. I„ this case, the 

declaration was correctly filled up, but 

h<ive been 

omitted altogether. Neither of the par- 
ties appears to have committed perjury 

therefore, lu this matter. But iUs cer-' 

ta.aly_ very remarkable that the forms 

tn ^ 1 .^° require the parties 

to state what their actual age is, and. in 

paitioular whether or not each party is 

t the age of twenty one years. All that 

room is to 

hrtde -'®f ! the 

do IS to state that she is II years old. 

This appears to me to open the door to 

^reat laxity. In this case, it appears to 
me that there has been some remissuess 
in respect of the fact that the paragraph 
dealing with the consent of the father 

has apparently been omitted from the 
declaration altogether. I think this case 

IS one which might usefully be made an 
occasion for a careful consideration of the 
working of this Act, in view of the recent 

i ^ SOnd 

a copy of the judgment of this Court in 

this case to the. Government of Bengal in 
Older that they may have an opportunity 
of considering the matter 

petition, r am 
satisfied that it has been now properly 

pioved that at the time this pretended 

marriage was entered into, the girl didi 

not have the consent of her .father and ( 
accordingly, under the express terms ofj 
b. 17, Special Marriage Act, it was right! 
for the earned District Judge to pro- 
nounce the order which he has pronoun, 
ced and which in my judgmont. ought, 
now to be confirmed. The petitioner will 
have the costs of this applications. The 

costs will be assessed at three gold 
mohurs. 

n* o J.— I agree. 

13. o. Lkhose, J. — I agree. 

.B./b.k. Order confirmed. 
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SUHEAWARDY AND GrAHAM, JJ. 
Suruj Alian — Petitioner — Party 2. 

V. 

D. Tulloch — Opposite Party — Party 1. 
Criminal Eevn. No. 49 of 1929, Deci- 
ded on 6th February 1929. 

Criminal P. C., S. 145 — Tenants, who at* 
torned to some of the second party, in pos- 
session of portion of disputed land — Magis- 
trate declaring the possession of the first 
party in respect of the whole land — Right of 
tenants to be maintained in possession was 
not disturbed. 

Where a proceeding under S. 145 was drawn 
in respect of certain land, a portion of which 
was in possession of tenants who had attornsd 
to sorne of tho second party and where the 
Magistrate had declared the possession of the 
first party in respect of the whole of the dis- 
puted property. 

Held'- that in a summary proceeding of this 
kind the right of tho tenants to bo maintain- 
ed in possession of the laud of which they 
were in occupation was not afiected and the 
order of the Magistrate was modified inas- 
much as the lands iii possession of the tenants 
were concerned the possession of the first 
party was declared through those tenants. 

[P 632 C 2] 

B. G. Chatterj i and Priyanath Dutt — 
for Petitioner. 

N. K. Bose, Amhica Pada Chowdhurij 
and Prokas Gha^idra Mitter — for Oppo- 
site Party. 

Graham, J. — This rule was issued in 
connexion with certain proceedings under 
S. 145, Criminal P. C. in the Court of the 
Sub- Divisional Officer of Habiganj in the 
District of Sylhefc. Those proceedings 
related to a large tract of land compris- 
ing about 11000 acres, part of which con- 
sisted of tea gardens and part of forest 
lands. Two parties claimed possession 
of these lands, namely, the Baraoora Tea 
Co. through Mr D. Tullook of Rashidpur 
Tea Estate, first party, and one Suruj 
Mean alias Abdul Rahamau Choudhury 
and 27 other persons being the second 
party. Included among the second party 
there were some Tipras and the present 
rule was issued in the interest of five of 
those tipras. The Sub-Divisional Magis- 
trate made a very elaborate and careful 
enquiry and on a consideration of the 
evidence, both oral and documentary came 
to the conclusion that the first party was 
in possession of the disputed land and 
made an order accordingly. ThereaRer 
some of the second party moved the Ses- 
sions Judge of Sylhet but the learned 
Judge rejected their applicati^. The 
petitioners then moved this .Court and 
obtained this rule which was granted 
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upon ground 2 as set out in the petition 

to this Court, which is in these terms; 

“ For that in view of the admitbed faoba 
the second party Tipras are in actual posses- 
sion of a portion of the disputed lands by 
erecting their homesteads aud cultivating 
jhums the order of the Magistrate directing 
the first party to be in possession of the dis- 
puted lands till evicted by a competent Court 
of law is improper, illegal end without juris- 
diction.” 

It appears that this same contention 
was urged' befoie the Sessions Judge who» 
however, rejected it on the ground that 
the tipras 

*' had not claimed possession as tenants of 
the first party but had put forward a claim to 
possession which was entirely inconsistent 
and mutually exclusive of the claim put for- 
ward by tho first party.” 

We do not think that the view taken 
by the learned Sessious Judge can be sup- 
ported. Iq proceedings under S. 145. 
Criminal P. C., all that the Court is con- 
cerned with is tho actual de facto posses- 
sion of the land in question. It does not 
appear to have ever been disputed by tho 
first party that these tipras are. or wero 
at the date of the initiation of the Pro- 
ceedings in possession of certain punjis 
or homesteads and of certain jhum land 
as tenants of the first party. Indeed that 
was also part of the case of the first party 
before the Sub-Divisional Officer. It may 
be true that the tipperas did not acknow- 
ledge the first party as their landlords 
and had attorned to the second party. 
That, however, iannpt affect the right of 
the tipperas in a si^mary proceeding of 
this kind to be maintained in possession 
of the land of which they were found to 

bo in occupation. ** 

So far as petitioners 3 to 7 are con- 
cerned this rule must therefore be made 
absolute and the order of the Sub-Divi- 
sional Magistrate declaring the first 
party to be in possession of the disputed 
laud is confirmed subject to this modifi- 
cation that, so far as the homesteads and 
jhum cultivation in occupation of peti- 
tioners 3 to 7 at the date of the initia- 
tion of the proceedings is concerned, the 
possession of the first party is declared 
through those petitioners. 

The rule is discharged as regards the 
petitioners other than petitioners 3 to 7. 

In view of the order which we have 
made petitioners 3 to 7 will not be liable 
for any portion of the costs awarded by 
Court below in favour of the first party. 

Suhrawardy, J. — I agree. 

p.r./r.k. Buie partly made absolute. 


Suruj Mian v. D. Tudlock (Graham, J.) 
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Suhrawardy and Graham, JJ. 

Superintendent and Remembrancer of 
Legal Affairs^ Bengal — Petitioner. 

V. 

Bisxcamhhar Brahmin and another — 
Aooused — Opposite Party. 

Cricniaal Reva. No. 1064 of 1928, De- 
cided on 25th January 1929, against 
order of Chief Pres. Magistrate, Calcutta. 

(ft) Criminftl P. C., S. 195 — Forged acknow- 
ledgment receipt — Suit on its strength in 
tbe original side of the High Court dismis- 
sed for non*prosecution-~Complaint by the 
complftinant before the institution of the 
suit — Sanction is not necessary. 

Where the aooaaed oa the strength of a 
forged ftoknowledgmeat receipt instituted a 
aait in the original side of the High Court 
olaiming equitable mortgage on the basis of 
it, and allowed the suit to be 'dismissed for 
non^proseoution, and where the complainant 
had lodged the complaint before the institu- 
feion of the suit : 

Held : that the accused ca<\ be prosecuted 
for offenoa under S. 471, I. F. G., though he 
may have used documeot prior to the institu- 
tion of the suit and that no sanction was ne- 
oessary under S. 195, the complaiut having 
preceded the institution of the suit : 44 Cal. 

1002, Dist, CP 634 C 2J 

(b) Criminal P. C., S. 195 — Some offences 
requiring sanction, others not requiring — 
Complainant may proceed only with latter. 

When upon the facts the -commission of 
several offences is disolosed, some of which 
require sanotion, ana others do not, it is open 
to the complainant if he so wishes, to proceed 
in respact of those only ^hioh do not require 
sanotioQ. [P 635 0 1 ] 

D* N. Bhattacharjee — for the Crowa. 
A. 0. Mukerjee, Birestvar Ghatterjee 
aad Satindra Nath Mukerjee — for (Op- 
posite Party. 

Suhrawardy, J. — This rule has been 
issued on the application of the crown 
against an order of the Chief Presidency 
Magistrate of Calcutta discharging the 
accused persons under S. 253, Criminal 
P. 0. The facts are that on 10th Janu- 
ary 1928 one Gulzari Mull Thakur laid 
a complaint before the Chief Presidency 
Magistrate against the accused in res- 
pect of offeuoes under Ss. 380, 411 and 
403, I. P. C. The learned Magistrate 
ordered the Deputy Commissioner of 
the Detective Department for enquiry 
into the matter. On 10th February 
tbe police produced the two accused 
under arrest before tbe Magistrate 
who remanded them to bajut. On 
13th February 1928 tbe police submitted 
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charge-sheet against the two accused. It 
appears from the charge sheet that 
accused 1 was charged under S. 380 
for stealing a deed of conveyance or in 
the alternative for dishonestly retain- 
ing it in his possession. The first ac- 
cussed wis farther charged with an of- 
fence under S. 471 for fraudulently and 
dishonestly using as genuine two ’forged 
documents namely, one acknowledgment 
receipt dated 2nd July 1927 and one 
counterfoil of rent bills book. The se- 
cond accused was charged under S. 414 
read with S. 511 for voluntarily assist- 
ing each other in attempting .to dispose 
of the stolen deed of conveyance and he 
was also charged under S. 471 read with 
S. 114 for aiding and abetting accused 
1 in the fraudulent use of the for- 
ged document. On 17th February 1928 
accused 1 instituted., a* suit in the 
original aide of the High Court on the 
aforesaid acknowledgment receipt claim- 
ing equitable mortgage on the basis of 
it. With the * plaint he attached only 
an English translation of the receipt. 
On 4th April at the instance of the 
accused the documents said to be forged 
were sent to the Registrar, Original Side 
of this Court. On 2nd May 1928, the 
suit instituted by tbe accussd was dis- 
missed for non-prosecution. The applica- 
tion for its restoration also failed as the 
accused did not carry out the condition 
on which the learned Judge had ordered 
the restoration of the suit. On these 
facts the learned Magistrate is of opi- 
nion that a suit having been brought 
in a civil Court on the basis of the 
document which is said to have been 
fraudulently used sanction of the 
Court is necessary and that the prose- 
cution cannot go on without such a sanc- 
tion. In this view of the matter the 
learnei Magistrate has discharged the 
accused under S. 253, Criminal P. C. 

It is argued on behalf of the Crown 
that the view takeu by th% Magistrate is 
not correct in law, as the offences with 
which the accused were charged had 
been taken cognizance of before the suit 
was brought in the civil Court. With 
regard to the offences under Ss. 318 and 
411 it is conceded by the learned counsel 
on behalf of the accused that there is no 
bar, legal or otherwise, to the accused 
being tried separately although he at 
the same time contends that all the of- 
fences should be tried together. With 
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regard to the offence under S. 471 he 
tries to support the view of Jthe Magis- 
trate by saying that when a suit is 
brought in respect of a document said to 
have been used as genuine the accused 
cannot be prosecuted for offences under 
S. 471 even though he may have used 
this document prior to the institution 
of the suit. There is no authority for 
this proposition but we have been re- 
ferred to some cases which apparently 
have no bearing on the question. There 
are many features in this case which 
distinguish it from the case of Nalini 
Kanto Laha v. A7iukul Chandra Laha 
(l). In that case the suit was brought 
before the complaint was made in a 
criminal Court. There were charges of 
forgery and of using forged document 
before the Sub-Registrar subsequently, 
that document was produced and used in 
proceeding under S. 105, Criminal P. 0., 
and since an offence of using a forged 
document was committed in connexion 
with proceedings in Court the learned 
Judges were of opinion in view of S. 195-1 
(c), Criminal P. C., that for such a user 
the accused could not be prosecuted for 
using a forged document before it was 
used in Court. The learned Judges 
relied upon some cases which apparently 
do not support in its entirety the view 
that was taken and it is not necessary 
to consider those oases since in the pre- 
sent case the complaint was made by the 
complainant and the charge sheet was 
submitted by the police before the insti- 
tution of the suit by the accused. 

Another question was raised in the 
Court below as to whether calling of the 
documents from the custody of the De- 
puty Commissioner of Police by the 
Registrar is an user within the meaning 
of S. 471» L contended on be- 

half of the Crown that it is not such an 
user and reliance has been placed on the 
case of Muni Sidami Mudaliar v. Baja‘S 
rathnam Piliai (2). In that case the ac- 
cused was prosecuted for offences among 
other sections under Ss. 465, 467 and 
474 . The document in' support of which 
the offences are alleged to have bean 
committed was not actually produced 
in Court in the suit but was disclosed in 
an affidavit filed therein and inspection 
thereof was allowed to the other side 


( 1 \ [1917] 44 Cal. 1002 = 25 O. L. J. 255 — 39 
I. O. 490=21 O. W. N. 640. 

<2) A. I. R. 1923 Mai. 136=15Mad.923(F.B.). 


and it was •filed in the office of the 
translator of the High Court for transla- 
tion. On these facts It was held .that it 
was not used or given in evidence in the 
suit and that therefore sanction under 
S. 195 was not necessary. This case ap- 
parently supports the view*urged by the 
Crown but it is not necessary to go into 
this matter as on the facts of the case 
I am of opinion that the prosecution in 
the present case can proceed without a 
complaint by the civil Oourt. If effect 
were given to the ootention of the ao- 
cussed that because he has brought a 
suit in the original side of the High 
Court the criminal Court is incompe- 
tent to take cognizance of the offence 
under S. 471 without sanction from such 
Court, it will make prosecution depend 
on the will of the accused. In the pre- 
sent case it may be presumed that the 
suit was brought in the High Court 
solely for the purpose of defeating the 
prosecution. It was not prosecuted and 
was allowed tD be dismissed for default 
It is difficult to hold that the prosecu- 
tion of a party should be in his hand 
and should depend upon the course be 
adopts to defeat it. At any rate there 
was no occasion for the Magistrate to 
say that the prosecution required sanc- 
tion under law. 

I accordingly make this rule absolute 
set aside the order of the Magistrate 
dated Slat August 1928, discharging- the 
accused and send ftie case back to him 
for disposal according ta law. 

Accused 2 who has appeared sepa- 
rately has urged that on the materials be- 
fore us no substantive offence is dis- 
closed against him. This is a matter 
with which we cannot deal in the pre- 
sent rule. It is only confined to the 
legality or otherwise of the order of the 
Chief Presidency Magistrate discharging 
the accused on the ground that he could 
not be prosecuted without sanction from 
the High Coart. 

Graham, J. — I agree that the rule 
should be made absolute. Having regard 
to the facts and circumstances it seems 
to me that the order of the learned Chief 
Presidency Magistrate discharging the 
accused cannot be snpported. The main 
reasons which appear to *haye actuated 
the learned Magistrate, as stated by 
him, are that it is a very serious case in- 
volving a chage of forgery, and that as 
the accused had brought a suit in this 
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Court in which use was made, or is said 
to have been made of the forged doca< 
ment m question, a formal complaint by 
the High Court ought to have been made. 

It is to bo observed, however, that 
prior to the institution of the suit the 
accused had already been sent up by the 
police under Ss. 380, 411, 414, 511 and 
471, 1. P. 0. and cognizance of those 
offences had been taken. It is difficult 
to understand why, because a suit was 
subsequently instituted by the accused, 
the case should not proceed in respect of 
the charges referred.' to above, none of 
which requires any sanction. Nor is it 
easy to appreciate why as a consequence 
of the action taken by the accused at a 
subsequent stage the complainant should 
be deprived of his right to redress so far 
as those charges are concerned. When 
upon the facts the commission of several 
offences is disclosed, some of which re- 
quire sanction, and others do not, it is 
open to the complainant, if he so wishes, 
to proceed in respect of those only which 
do not require sanction. 

It appears further that there was no 
trial of the suit in this Court and that 
it was dismissed for non-prosecution. 
The High Court could not therefore, 
make a complaint under S. 476 or S. 471 
without first making an enquiry into the 
matter. That, however, is perhaps not 
a very material circumstance. The main 
point is that the complainant is entitled 
as of right to have his case tried in res- 
pect of the charges previously made, and 
in regard to »wbioh cognizance has al- 
ready been taken. There does not seem 
to be any reason why he should be com- 
pelled, whether he is willing or not, 
to add to the other charges, a charge 
under section 476 in respect of the pro- 
ceedings before this Court, these proceed- 
ings, as I have already said, having ari- 
sen in consequence of the action subse- 
quently taken by the accused. 

For these reasons 1 agree to the order 
which my learned brother has made. 

F.R./b.e. Rule made absolute, 

• ^ 
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Benoy Kumar Sen — -Petitioner. 

V. I 

Emperor — Opposite Party. 

Criminal Bevn. Case No. 254 of 1929, 
Decided on 24th April 1929. 


(a) Prei8 Act (25 of 1867), "S. 13 — Press 
means press for printing books and papers 
and must be workable. 

Tho press that is referred to in -S. 13 is a 
press for the printing of books and papers, 
and so in order to sustain a oonviotion under 
S. 13 it is necessary to Rad that the press 
was in sufficiently fit condition to enable the 
printing of books or papers thereby. 

[P 631 C 2] 

(b) Press Act (25 of 1867), S. 13 — Burden 
of proving that press is workable is on 
prosecution. 

It is for the prosecution to establish that 
tho press was one which required a declara- 
tion and in order to do so the prosecution 
must prove that it was in workable order. 

[P 636 C 1) 

Mrityunjoy Chattopadhya and Bhola- 
Nath Roy — for Petitioner. 

Order . — The petitioner in this case 
has been convicted under S. 13, Press 
Act 25 of 1867. S. 13 runs thus : 

“ Whoever shall keep in his possession any 
such press as aforesaid without making such 
a declaration as is required by S. 4 of this 
Act shall etc. *' 

To understand what is meant by 
*' any such press ” reference has to 
be made to S. 4 which says : 

“ No person in British India shall keep 
in bis possession any press for the printing of 
books or papers etc. ” 

It is clear, therefore,' that the press 
that is referred to in S. 13 is a press for 
the printing of bookstand papers, in 
other words, to sustain a conviction 
under S. 13 it is necessary to find that 
the press was in a sufficiently fit condi- 
tion to enable the printing of books or 
papers thereby. The trial Magistrate 
in the explanation which he has sub- 
mitted is quite right in referring to his 
own findings in his judgment which aro 
to the effect that there was printing of 
certain invitation cards in the press. 
The learned Sessions Judge who heard 
the appeal preferred by the petitioner 
from the conviction by the trial Court, 
however, has thought fit to disbelieve 
the evidence relating to such printing. 
Having done so the learned Judge has 
referred to the evidence that was ad- 
duced on behalf of the defence for the 
purpose of establishing that the press 
was at the place where it was found for 
the purpose of repairs and apparently 
being of opinion that it was for' the de- 
fence to establish that the press was 
out of repairs has upheld the peti- 
tioner's conviction. In the view as re- 
gards the onus .that the learned Judge 
took I am of opinion that he was wrong^ 
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Ifc was for the proseoutioa to establish 
that the press was one which required 
a declaration and in order to do so it was 
for the prosecution to show that it was 
'a press in workable order. This has 
not been done and indeed the evidence 
that they adduced for that purpose has 
been disbelieved by the learned Ses- 
sions Judge. In this state of facts even 
if the evidence for the defence be not ac- 
ceptable the conviction of the petitioner 
is not sufficiently justified. 

The result is that the rule is made 
absolute, the conviction is set aside and 
the fine if paid by the petitioner will 
be refunded. 

v.b./r.k. Rule made absolute. 
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Rankin, G. J. and 0. C. Ghose, J. 

Rajani Kauta Deb and others — Plain- 
tiffs — Appellants. 

V. 

Bashiravi Mestari and oi/iers— Defen- 
dants — Respondents. 

Appeals Nos. 432 to^445 of 1927, Deci- 
ded on 25th February 1929, from appel- 
late decrees of Ist Sub-Judge. Sylhet, 
D/- 15th September 1926. 

(a) Registration Act (1908), S. 49— Admis- 
sion in unregistered documents is admissible. 

Although under S. 49 dooumeat which 
should be registered and is not registered is 
inadmissible* as .evidence of a transaction 
affecting property, yet when it is put forward 
as containing an admission it is not being put 
forward as evidence of a transaction affecting 
property and so it cannot be said to be inad- 
missible as.evidenoe of an admission; 39 Af. 
L. J, S82, Foil, CP 637 O 1, 2] 

(b) Hindu Law — Joint family — Separate 
property — If owner Waives his right and 
voluntarily throws it into common stock it 
can become joint property. 

Property originally self-acquired may be- 
come Joint propeity-if it has been voluntarily 
thrown into the joint stock with the intention 
of abandoning all separate claims upon it. 
Question whether he has done so cr not is 
0 otirely one of fact to be decided in the light 
of all the circumstances of the case. But a 
clear intentioa to waive his separate rights 
must be established and will not be inferred 
from acts which may have been done merely 
from kindness or affection. [P 633 O 1, 23 

(c) Transfer of Properly Act, S. 41— “Rea- 
sonable care” — It is not enough for party at- 
tempting to invalidate sale to show that pro- 
per enquiry was not made, but must show 
what circumstances there were to put pur- 
chaser on enquiry, and what facts would 
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have been revealed — Onus then lies on pur- 
chaser to prove reasonable care on his part. 

It is not enough to say that proper enquiry 
was not made. It must be shown that there 
was something to call attention and invoke an 
enquiry. It must be shown that there were 
means of answering the enquiry. It must be 
shown what enquiry would have revealed. 
Then it is that to entitle the purchaser to the 
benefit of S. 41 it must be shown by him to 
the satisfaction of the Court that he took 
reasonable care within the meaning of the 
section. It is when the preliminary burden is 
discharged by the party attempting to defeat 
his title that the onus of proving reasonable 
oare lies on the purchaser for value without 
notice. [P 688 0 1] 

Brojo Lai Chakravarty and Hemendra 
Kumar Das — for Appellants. 

Biraj Mohan Majumdar aad Biren* 
dra Kumar Dey — for Respondents. 

Rankin,' C. J. — In this case the plain- 
tiff brings his suit for arrears of rent and 
he is met with a defence to the effect 
that tho suit for rent is bad because the 
plaintiff has title only to four annas 
share of the superior interest and he has 
not proved or did assert any right to a 
separate collection of his share of rent. 
The suit not being brought in accordance 
with the special provisions of the Bengal 
Tenancy Act which enable a cosharer by 
suing 'the other oosharers to claim a 
part of the rent the whole snit is defeated 
unless the plaintiff can show himself to 
be entitled to sixteen annas of the rent. 
Mr Brojo Dal Ohakarvarty for the appel- 
lant does not dispute that proposition M 
a matter of law. The contest in this 
case is whether or not the learned Sub- 
ordinate Judge has correctly dealt with 
tho issues which arise upon the question 
whether or not the plaintiff has made 
out his title to tho whole of tho rent. 

Now it appears that at first sight 
there is something startling about the 
way in whieh the Courts below have 
dealt with this case. It would appear 
that Dolegovinda was a mukhtear and 
according to the findings of fact ha bad 
an elder brother Badha Kanta who had 
an even larger practice as a mnkhtear 
than himself. He bought this property* 
now in question in 1864. He took the 
conveyance in his own name. He got it 
entered in the books of the Collectorate 
in a separate account in his own name- 
He took kabuliats from these very tenants 
or their predecessors in his own name. 

It appears that at least on one occasion 
he took for himself the money which re- 
presented a land acquisition award, Thtfi 


Rajani Kanta v. Bashiram (Rankin, 0. J.) 



1929 Eajani KA})TA v, Bashiram (Rankin, C. J.) Calcutta 637 


after his death when his represeatatives 
had sold to the plaintiff these tenants set 
tip this defenoe that the whole suit was 
bad because the property as a matter of 
{act did not belong to Dolegovinda but 
belonged to the family of which Dole- 
govinda was merely one member. That 
certainly seems to me paradoxical and I 
must say that I have examined the judg- 
ments of the Coart below with some care 
to see whether it is really in accordance 
with the correct view of the law. 

Mr. Brojo Lial Chakravarty for the ap- 
pellant takes three objections. First of 
all he says that there is a part of a com- 
promise deed which is void for want of 
registration but which nevertheless is 
admissible in evidence as an admission 
by the brother and cousins of Dole- 
govinda that this property belonged to 
Dolegovinda alone. He says that that 
is a matter which the Court below has 
brushed aside under the impression ap- 
parently that for want of registration the 
document can be looked at for no purpose. 
In the second ploce he says that under 
B. 41, T. p. Act, the Courts below have 
brushed aside his client’s claim to bo 
treated as a purchaser for value without 
notice on the ground that he made no 
proper enquiry into the title.* He says 
that if one looks at the decisions in 
Gholam Sidhique Khan v. Jogendra 
Nath (1) and in MacNeil & Co. v. Saroda 
Sundari Debi (2) one would find that 
one cannot 'defeat a olainq to the pro- 
tection given by S. 41 without definitely 
showing what circumstances there were 
to put the purchaser upon enquiry, what 
facts would have been found out by en- 
quiry and so forth. Complaint is made 
that this matter has not been properly 
dealt with as a matter of law. The third 
complaint which is made is that the 
judgment of the Subordinate Judge mis- 
places the onus of proving that the self- 
acquired property of Dolegovinda was 
thrown into the common stock. 

There is something in each of these ob- 
jections. In my judgment the document 
Nirdeshpatra as it Is called cannot be said 
to be inadmissible as evidence of an ad- 
mission. If one looks at S 49, Registra- 
tion Act, one finds that documents which 
should be registered and are not regis- 
tered are inadmissible as evidence of a 
transaction affecting the property, but 

~'(I) A. 1. R. 1926 Oal. 910. 

(2) A. 1. R. 1929 Oal. 83. 


when they are put forward as containing 
an admission it does not seem to me that 
they are being put forward as evidence 
of a transaction affecting that property. 
An authority for that proposition is to 
bo found in Rajangam Ayyar v. Hajan- 
gam Ayyar (3). When one comes, how- 
ever, to see what the effect of this ad- 
mission would be together with the other 
evidence in the case one finds this that 
a particular term out of a lot of others 
was that the representatives of the other 
branch should admit that the land in 
question — taluk No. 4 — was self-acquired 
property of Dolegovinda. 

“We the other parties never had nor have 
any claim or title thereto. As .we are not 
aware of the details of our properties we filed 
a written stite.Tient alleging that we have title 
thereto. We shall withdraw oar said objec- 
tion.” 

The Munsiff in the first Court took the 
view that this was a part of the bargain. 
The bargain having gone off there is no 
great evidentiary force in that paragraph 
if it be looked at as an admission, and 
the learned Subordinate Judge has not 
looked at the matter from that point of 
view at all. It does seem to me that 
this admission is something that is being 
bought, if one may put it so.^ by the 
other terms of the deed. At the same 
time it is just noticeable that the parties 
do not say: 

“w 0 give up claim as one^of tho terms of this 
deed, to any title in taluk No. 4.” 

They go on to explain that they never 
had a claim and that their pretension 
to a claim was under a mistake. That I 
think has to be considered when we come 
to the question of fact in this case. 

The next point that arises is as regards 
S. 41, T. P. Act. I am quite satisfied 
that it is idle in this case to say that 
S. 41 does not apply because Dolegovinda 
was not a benamdar. What the section 
deals with is a person wibh’fche consent, 
express or implied, of the parsons interest- 
ed in an immovable property being the 
ostensible owner of such property. That 
is just exactly the position of Dole- 
govinda according to the defendants. The 
property stood in his name and a sepa- 
rate account was made; and it seems to 
me therefore, that the only question 
under S. 41 for our consideration is the 
question whether the plaintiff having 
bought from Doleg^in^g representives 

[1920J 39 M. L. J- S82— 57 »• O- 13=12 

M. li. W. 435. 
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took rea^sonable care to ascertain that his 
tr insferrer had power to make the transfer. 
iThere, as I have said, the appellant says: 

1 “It is not enough to say that proper enquiry 
was not made. It must be shown that there 
was something to call attention and invoke 
;an enquiry. It must be shown that there 
;were means of answering the enquiry. It 
jmust be shown what the enquiry would have 
[revealed. ” 

1 That is quite sound law,* but in the 
present case we have to apply the doct- 
rine to a somewhat peculiar position. 
It is clearly for the plaintiff to satisfy 
us that he took ^'reasonable care” within 
|the meaning of the section, and when we 
look at the evidence it seems that it is 
pretty plain that it is impossible to say 
that the plaintiff has affirmatively shown 
that he took reasonable care over this 
transaction at all. He did not even see 
the main document of title passing the 
property to Dolegovinda. It is true that 
he got certain title-deeds fromihis vendor. 
Certain title-deeds he got in that way 
and we have the fact that the property 
was entered in his name as separate 
estate No. 41. But in view of the plain- 
tiff’s evidence and of the burden of proof 
being upon him I find it very difficult to 
see how any Court can say that he has 
satisfied the burden which lay under 
S. 41. Both Courts have dealt with the 
matter rather summarily just for the 
reason that the plaintiff’s evidence is in 
so perilous a condition. The Munsiff 
paid a good deal of attention to the fact 
that shortly before a near neighbour of 
the plaintiff made an offer for this pro- 
perty and finally the contract for sale 
went off. I find it a little difficult to 
gather f rom.the.judgm 0 ut what exactly the 
facts were about that and whether if the 
plaintiff had made an enquiry he would 
haye known anything in particular and if 
so what. Putting that matter on one side 
altogether, it remains that if the Courts 
have dealt with this contention somewhat 
similarly it is because the evidence is in 
a state which is highly unsatisfactory. 

I now come to consider the way in 
which the learned Subordinate Judge has 
dealt with the main point- The learned 
Subordinate Judge finds that this pro- 
perty was bought with Dolegovinda’s 
own money. So far, therefore, it is the 
self-acquired property of Polegoviuda. 
It is quite true that it is possible even so 
to apply the principle that a property 
originally self-acquired may become joint 
property if it has been voluntarily 


thrown by the owner into the joint stock 
with the intention of abandoning all sep- 
arate claims upon it. The learned author, 
Mr. Mayne in his well known book on 
Hindu Law says: 

*^'Tbe question whether he has done so or 
not is entirely one of fact, to be decided in 
the light of all the circumstances of the case 
but a clear intention to waive his separate 
rights must be established and will not be 
inferred from acts which may have been donej 
merely from kindness or afifeotion.** 

The learned Subordinate Judge in this 
case having found that the property was 
self-aoqui red goes on to say: 

“Now the question arises whether he treated 
this property as bis exclusive and separate pro- 
perty, The evidence does not* support this 
theory.” 

The learned Judge should have asked 
himself whether there was sufficient evi- 
dence to support the opposite theory and 
to show that Dolegovinda had thrown it 
into the common stock with an intentierx 
to abandon his individual right. There 
are other passages which seem to show 
that the learned Judge was equally un- 
happy in expressing himself- However, 
when I come to look at the basis of the 
judgment of the learned Subordinate 
Judge I find this: I find first of all that 
the question of the admission in the 
Nirdeshpatra is overlooked. Then I 
find that, there is in the year 1888 in 
connexion with Dolegovinda's applica- 
tion for mutation of names a very strong 
piece of evidence to the effect that this 
property in the name of Dolegovinda was 
really of the joint family. I regard that 
piece of evidence as particularly str^g 
and again in the written statement Ex. 

F — it is true that it is a written state- 
ment to a suit by a stranger — Dole- 
govinda does, unnecessarily 'it is true but 
quite clearly, state after reciting his 
title that he has been in possession of 
this property along with the other mem- 
bers of his family. These are I think 
extremely strong pieces of evidence to 
show that Dolegovinda was putting this 
property into the joint fund and when I 
come to look at the circumstances of the 
case I find this that the elder brother 
Radhakanta. who was apparently a gen- 
tleman with a larger practice of the two 
had admittely left -his selfacquired pro- 
perty to go to the common stock. Radha- 
kanta was the karta of the family till 
his death. After him Dolegovinda be- 
came the karta; and in these oircum- 
stances, it does seem to me that the mera 
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fact that the property wag bought with 


Dolegovinda*3 funds is by no means oon- 
olusive and there is very strong evidenoa 
on the record to show that in any case 
Dolegovinda did put this property into 
the common stock. That evidence is as- 
sisted in various ways by evidence which 
by itself, I confess, would not bo enough 
to persuade me. It would appear that so 
far from keeping a separate clerk and a 
separate set of books for this particular 
estate Dolegovinda let it be managed like 
the other family properties and it cer- 
tainly appears that from time to time 
the proceeds of the tent are differently 
shown to have been applied for the joint 
family purpose. There was evidence of 
a gentleman named Dwarakanath Dutta 
who was a family friend and acted for 
the brothers; and, as far as I can make 
out, his evidence was definitely in favour 
of tUe defendants. 

In these circumstances the real ques- 
tion that we have to consider is this:" 
Saving regard to the fact that the Nir- 
deshpatra was not treated exactly in 
accordance with the principles of law and 
regard to the fact'that the learned 
Subordinate Judge has expressed himself 
at times as though the burden were on 
the plaintiff to show that Dolegovinda 
did not put this property into the com- 
mon stock, is it desirable or necessary for 
us to send this matter back to have an- 
other adjudication upon this question of 
fact. I do not think so for two reasons: 
first of aU becauso I take very much the 
same view of the evidentiary value of 
para. 5 of the Nirdeshpatra as was taken 
by the Munsiff- I think it would be un- 
safe to rely upon that as anything except 
a term of bargain. However that may 
be having regard to the other evidence to 
which I have referred I think its weight 
is comparatively slight. On the other 
question of onus what I feel is this that 
while the learned Subordinate Judge has 
thought that though there was a presump- 
tion in the circumstances that this pro- 
perty was bought with Dolegovinda’s 
own earnings he has not sufficiently con- 
sidered this that the treatment of the 
property is in itself evidence as to whe- 
ther or not the property was bought for 
Dolegovinda alone or for his family in- 
cluding himself. It appears to me that 
if this case were sent back with the best 
instructions which we can give on points 
of law it would bo very little likely that 


any different result would have been 
arrived at. We have examined into the 
evidence ourselves with very considerable 
care and have spent a good deal of time 
and I am satisfied from what we gather 
from the evidence that ‘lit is better that 
we should here bring this matter to a de- 
cision and in my judgment the broad 
finding of fact that the property belonged 
to the family is on the whole right and 
we ought not to disturb the conclusion of 
the learned Subordinate Judge merely be- 
cause on the two points that I have men- 
tioned it could possibly be criticized. I 
think the appeals must fail and be dis- 
missed with costs. The application for 
taking additional evidence in this Court 
is withdrawn. Let the documents be 
returned. 

C. C. Ghose, J. — I agree. 

v.b./r.k. Appeals dismts>>ed. 
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Suhrawardy and Graham, JJ. 

Basirulla — Complainant — Petitioner. 

V. 

Asaditlla and another — Accused — Op- 
posite Party. 

Criminal Revn. No. 1130 of 1928, De- 
cided on 27th February 1929. 

(a) Criminal P. C., S. 4 — Scope. 

Any person who knows about the commis- 
sion of an oSence may make a complaint. 

(b) Ctiminal P. C., S. 439 — Exercise of 
discretion— The Crown not moving against 
order of acquittal in private prosecution- 
interference by High Court on grounds of 
justice, error or public interest alone is war- 
ranted. 

In private prosecutions where the Crown 
does not think it proper to move against the 
order of acquittal the High Court should not 
ordinarily interfere and it does so only when 
it is satisfied that there has been an error of 
law committed by the acquitting Court or 
where there has bsen a gross miscarriage of 
justice or in public interest. [P 640 G 1] 

Asaduzzaman — for Petitioner. 

Suresk Chandra Taluqdar — for Oppo- 
site Party. 

Suhrawardy, J. — In this case the 
accused were convicted by the trying 
Magistrate under Ss. 42S and 323, I. P. 0. 
and sentenced to pay fines. On appeal 
the learned District Magistrate held that 
the mischief was committed with refer- 
ence to a hut which had not belonged to 
the complainant but to his father from 
whom he was living separately. In this 
view be acquitted the accused. About 
the end of his judgment the learned Dis- 
triot Magistrate commented upon the evi- 
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deuce of two of the witnesses for the pro- 
secution which he thought was not true. 
He concludes his judgment with these 
words : 

“ As already stated the case fails because 
the person interested, complainant’s father, 
has taken no interest in the matter.” 

The real ground upon which the 
learned District Magistrate acquitted 
the accused was that the complainant 
was not entitled in law to make 
the complaint. Against the order of 
acquittal this rule has been obtained 
on the ground that the view of law taken 
by the Magistrate is erroneous. There 
can be no question that a complaint 
may be made by any person who knows 
about the commission of an offence and 
not necessarily by the injured party. The 
definition of “complaint’* in S. 4, Crimi- 
nal P. C. supports the view accepted on 
several occasions. It has not been seri- 
ously contended on behalf of the opposite 
party before us that the view which the 
Magistrate has taken that the complain- 
ant in this case is nob entitled to main- 
tain the complaint is correct. 

The next question is whether we 
should interfere in this mattej when 
the accused has been acquitted by 
the lower appellate Court. There is no 
doubt that the principle which we 
generally keep in view is that in private 
prosecutions where the Crown does not 
think it proper to move^against the order 
of acquittal we should not ordinarily 
interfere and we do so only when we are 
satisfied that there has been an error of 
law committed by the acquitting Court 
or where there has been a gross miscarriage 
of justice or in public interest. The pre- 
sent case, it seems, is one of these oases. 
The-view of the law taken by the appel- 
late Court is wrong and the case’ has not 
been disposed of by that Court upon an 
examination of the entire evidence in the 
record. The complainant had several 
injuries on his person which the medical 
evidence shows were severe. The defence 
admitted the occurrence but they account- 
ted for the injuries on the complainant 
by saying that they were caused by a tin 
shed falling upon him. This theory, the 
medical evidence, does not sunport. Other 
witnesses were examined for che prosecu- 
tion some of whom seem to be^disinteres- 
ted and were relied upon by the trying 
Magistrate. We do nob think that there 
has bedh a proper enquiry into the facts of 


this case and the order of acquittal should 
accordingly be set aside. 

I should note here that with regard to 
the capacity of the complainant to make 
the complaint he bad undoubtedly such a 
right for the injuries inflicted on him. 
There can be no doubt that so far’as that 
charge was concerned the complainant 
was the proper person to make the com- 
plaint. We, therefore, make the rule 
absolute, set aside the order of acquittal 
passed by the appellate Oourt and direct 
that the appeal be reheard. 

Graham, J. — I agree that the rule 
should be made absolute. It is the long 
established practice of this Court not to 
interfere with orders of acquittal in re- 
vision on the ground that the Ijocal 
Government can be moved to file an 
appeal against the acquittal. In this 
instance the Local Government has been 
moved and has declined to take action. 
Speaking for myself I do not think we 
should in such oases allow our discretion 
to be fefcfcered in any way, and, where 
there has been an error of law as opposed 
to fact I would be prepared to interfere 
in order to prevent a miscarriage of jus- 
tice. The learned District Magistrate 
seems to have formed the opinion that 
the complainant had no locus standi in 
the case, and that he could not institute 
it on behalf of his father. This is not 
correct as a* proposition of law. The 
general rule is that any one, who is aware 
of the commission of an offence, may com- 
plain. Moreover in this instance the 
complainant was obviously fully justified 
in protecting his father s house against 
aggression and he received several inju- 
ries, which, as the learned District 
Magistrate has himself observed, were 
proved by the medical evidence, and by 
some of the defence witnesses. That be- 
ing so he clearly had every right to com- 
plain, and the order of acquittal which is 
based mainly, if not entirely, upon this 
erroneous ground, must be set aside. 

It is true the District Magistrate has 
remarked that the prosecution witnesses 
are practically all interested but he has 
not dealt with that evidence and has 
based his decision, as I have said, mainly 
on the view which he has taken on th® 
point of law. For these reasons I agree 
with my learned brother and to the order 
which he has made. 

p.r./r.k. Buie made absolute^ 
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Tea Financing Syndicate, 

Flalatiff. 


Ltd. 


V. 


— Ddfea- 
of 1924, 


Chandfa Famal Bezbofuah 
dant. 

Original Civil Suit No 588 
Decided on 12bh March 19::9. 

(a) Limitatton Act, Art. 85— “Mutual ac- 
count means that each party must have re- 
ceived and paid to other party. 

“To constitute mutual account it is not auffi- 
oieut that one of the two parties should have 
received money and paid it on account of the 
other. The reason of that distinction is that 
in the case of proceedings at law, where each 
of the two parties has received and paid on 
account of the other what would have to be 
recovered would be the balance of the two ac- 
counts; and the party plaintiff would be re- 
quited to prove, not merely that the other 
party had received money on his account, but 
also to enter into evidence of his own receipts 
and payments, ‘a position of the case, which to 
say the least, would be difficult to be dealt 
with at law. Where one party has merely re- 
ceived and paid moneys on account of the other 
it becomes a simple case, but it is other- 
wise where each party has received and paid.*’ 
Phillips V. Phillips, (1852) 9 ifare 471. pkl • *6 

C. N. 142; 17 Afad, 293; 6 C. L. J. 158; 
84 Mad. 513, Ref, [p q^2 O ij 

Thus where an account and the agreement 
upon which it was based provided for a loan by 
the plaintiffs to the defendants to be dis- 
charged by the proceeds of goods transmitted 
by the defendants to the plaintiffs the account 
is an account for the money paid and received 
by the plaintiffs and not an open mutual and 
current account. *[p 643 0 1] 

(b) Presidency Small Cause Courts Act* 
S. 22— Scope. 

Section 22 is applicable to oases where the 
^ooreed is within the amount cognizable 
^ Presidency Small Cause Court; 21 Gal. 399 
Poll.’, A, I, R 1924 Cal. 403, Expl. and held 
not correct lato. [P eil C 1] 

J-, Langford James, S.C.^ose and 
J- C. Hazra — for Plaintiff. 

N. N. Sircar, B. K, Ghosh, C. Milter 
and N. C. Ghatterjee — for Defendant. 

Judgment. This is a suit to recover 
Rs. 69,942-15-0 and interest thereon al* 
loged to be due under an agreement bet- 
ween the parties of 3rd February 1920 as 
the balance of a mutual open and current 
aooount. 

The defendant does not pretend that be 
has not received from the plaintiffs the 
money for which he is being sued but I 
do not oonoeive it to be my duty to pass 
any comment upon his conduct in relying 
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upon the defence which has been urged 
before me. In this connexion I desire to 
cite and make my own the words of Lord 
Justice Fry in Reeves v. Butcher (1), 

“1 have not to determine whether the de- 
fence here set up is handsome or conscientious 
but whether it is good iu law, and 1 arn of opi- 
nion that it is.” 

Now, the defence is that the claim is 
barred by limitation. 

The suit was brought on 22ad Febru- 
ary 1924, and therefore, unless the ac- 
count in respect of which the claim is 
made was a mutual open and current ac- 
count it is barred by limitation under 
Art. 59, Lim. Act. 

This suit originally was triel before 
m.y brother Bucklancl, and a decree was 
passed in favour of the plaintiffs for 
Es. 909-7-0. Against that decree an ap- 
peal was preferred, and the case was rei- 
manded by an Appeal Bench because the 
learned trial Judge had decided the case 
solely upon the form of the account an- 
nexed to the plaint, without taking into 
consideration the agreement of 3rd Feb- 
ruary 1920, and it was ordered that the' 
suit should be tried de novo. 

The Appeal Bench delivered judgment 
on 5th January 1928, and on 18th May 
the plaintiffs by petition applied for 
leave to amend the plaint with a view to 
alleging that after 18th September 1920 
the parties had agreed that the defendant 
should be given a further year from 3rd 
February 1921 within which to pay off 
the loans advanced to him. That peti- 
tion was rejected. 

Again at the retrial an application was 
made by the plaintiffs for an amendment 
of the plaint in order that it might be 
alleged that if this account was not a 
mutual, open and current account, and 
prima facie was time barred there had 
been a part payment of the principal on 
25th February 1921 which took the case 
out of the Statute of limitation. 

Having regard to O. 7, R. 6 and to pre- 
vent any embarrassment to the defendant 
in my discretion I have refused to allow 
such an amendment of the plaint. The 
issue to be determined therefore is, whe- 
ther the account which is the foundation 
of the claim is governed by Art. 85, Lim. 
Act, which runs as follows: 

**For the balanoe due on a mutual, open and 
current account where there have been reoi- 

(1) [1891] 2 Q. B. 509=60 L. J. Q. B. 619=s^9 
W. R. 626=65 L. T. 829. 
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procal demands between the parties, -three 
years from the close of the year in which the 
last item admitted or proved is entered in the 
account, such year to be computed as in the 
account.” 

Now, the last item in the account is a 
credit item in favour of the defendant of 


Rs. 1,103-11-5 on 25th February 1921; 

i. 6 , within three years before the suit 

was filed. But, what is 

‘‘a mutual, open and current account whore 

there have been reciprocal demands” 

within the meaning of Art. 85. At the 
trial a number of authorities were cited 
for the purpose of showing that an ac- 
count in one particular form or another 
came within the ambit of Art. 85. But an 
authority is only of value for the princi- 
ple of law to be extracted from it, and 
when once the principle is understood 
it tends to confuse the issue for the Court 


to consider the special facts of other cises 
instead of concentrating its attention 
upon the facts of the particular case to 
be determined. 

The meaning of a mutul account was 
stated with singular clarity by Vice 
Chancellor Turner in Phillips v Phillips 
(2) and no better explanation of themean- 
ing of the term mutual account is, I think 

to be found in any of the authorities: 

“I understand a mutual account to mean, 
not merely where one of two patties has re- 
ceived money and paid it on account of the 
other, but where each of two parties has recei- 
ved and paid on the other's account. I take 
the reason of that distinction to be that, in 
the oase of proceedings at law, where each of 
two parties has received and paid on account 
of the other, what would have to be recovered 
would be the balance of the two accounts; and 
the party'plaintiff would bo required to prove 
not merely that the other party had received 
money on his acconnt, but also to enter into 
evidence of his own receipts and payments, a 
position of the oase, which to say the least, 
would be diSaoult to be dealt with at law. 
Where one party has merely received and paid 
moneys on account of the other it becomes a 
simple case. The party plaintiff has to prove 
that the moneys have been received, and the 
other party has to prove his payments. The 
question is only as to the receipts on one side 
and the payments on the other, and it is a 
more question of s^t oS; but it is otherwise 
where each party has received^ and paid: see 
also Ilirada Bassappa v. Gadigi 3fudappa «3); 

Pillai V. Ghote Mahomed (4); Ram Per- 
shad V. Harban^ Singh (5) and Shivi Gowda v. 

Ferandes (6).” -i . iu 

, A perusal of the aocouat anQexed to the 


( 2 ) 

(3) 

(4) 
(6 
( 6 ) 


9 Hare 471. 

6 M. H. O. B. 142. 

17 Mad. 293=4 M. D, J. 140. 

J 6 O. Ij. j. 158. 

[1910] 34 Mad. 513=21 M. L. J. 391=3 I. 
C. 141=(191l) 1 M. W. N. 1. 


1852 
1871 
[1893] 
1907 


plaint by ifcself would lead to the oon- 

clusIoQ thab it is nob a - 
'*mutual open and current account wbefehsr 
there have been reciprocal demands bstween 
the parties.” 

It is an account of payments made and 
received by the plaintiffs alone, and does 
not purport to refer to any receipts or pay- 
ments by the defendant on the plaintiffs* 
account. The terms of the agreement of ‘ 
3rd February 1920, in my opinion, lead 
to the same conclusion. To my mind it 
is clear that the object and effect of that 
agreement was to create a security for 
the repayment of any sums which might 
be advanced by the plaintiffs up to 
Rs. 80,000 by the hypothecation of the 
tea crop for the current year in which the 
advances were to be mide. It appears 
that the defendant was anxious to obtain 
financial assistance in order to exploit 
the resources of his tea garden during the 
year 1920-1921, and approached the 
plaintiffs with that object in view. It 
was for this purpose that the agreement 
of 3rd February 1920 was entered^ 

It is an agreement whereby the plaintiffs 
agreed to accommodate the defendant to 
an extent not exceeding Rs. 80,000 sub 
jeot, inter alia, to the condition that 
"advaaoes will be mada for ao long and 
Buoh extent only as you shall, under the ooc^ 
dition and siroumstances of my gardens and 
orop in yonc diaoretion think fit, and that you 
may discontinue them as and whenever you 
consider expedient under auoh condition and 
circumstances with one month’s notice to 
me.” * 

It was agreed that the defendant s ao- 
oouat in the plaintiff's books should bear 
interest at 9 per cent per annum with 
half yearly rests and incidental charges, 

” and the amonnt for the time being due to 
yon on the said account will b3 repaid by me 
to you on demand, or if no demand bo made 
within one year from the date hereof. ” 

The security was created by a hypothe- 
cation of the entire tea crop and pro- 
duce of the garden, and the defendant 
agreed to : 

” send and transmit the said tea to Oalcutta 
to you for the purpose of same being sold in 
Calcutta by public auction for snoh priea as 
you consider reasonable. ” 

Provision was also made to enable the 
plaintiffs to take steps by seizure of the 
orop or otherwise to protect their secu- 
rity if the defendant did not hold or 
transmit the crop to the plaintiff 
suant to the agreement. On 18th Sep- 
tember 1920 the plaintiffs gave notice 
under the agreement, as they ware en 
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titled to do, demanding repayn:xeat of 
the advances made up bill that date : 

■** with interesfe fchereon within 7 days from 
date otherwise we shall take suoh steps to 
cealiza same as advised by our solicitors. ” 

It appears from the account, and is 
not now disputed by the defeniant that 
after 18th September 1920 certain sums 
were debited against him in the account 
as having been paid under the agree- 
ment by the plaintiffs, and it was proved 
*)y oral evidence before me that on 28th 
December 1920 and the 25bh February 
1921 two sums of Rs. 999-11-11 and 
Rs. 1,103-11 5 being the sale-proceeds of 
tea transmitted by the defendant to the 
plaintiffs under the agreement, were re- 
ceived by the plaintiffs. 

In my opinion upon the evidence ad- 
duced at the trial this account was not : 

a mutual opau or ourrout account where 
there have beau reciprocal demands between 
the parties ” 

within Art. 85. Lim. Act. To my mind 
the account and the agreement upon 
which it was based provided for a loan 
by the plaintiffs to the defendant to be 
discharged pro tanto by the proceeds of 
tea transmitted by the defendant to the 

plaintiffs under the agreement, and the 

.account is what it purports to be, 
namely, an account of moneys paid and 
ireceived by the plaintiffs on the defen- 
dant’s behalf and : 

“ where one parky has merely received and 
paid moneys on account of the other it be- 
: comes a simple case : pet Vioe-Chanoelor 
Turner, Phillips v, Phillips (2) ” 

I invited learned counsel for the plain- 
tiffs more than once bo state whether 
there was any period of time after the 
agreement was entered into when the 
defendant was in a position to say to the 
plaintiffs : *1 have an account against 
you and the only answer that I re- 
ceived was that inasmuch as the sales by 
the plaintiffs must be by public auction 
the defendant was entitled to claim that 
^ihe plaintiffs should satisfy him that 
the tea had duly been sold by public 
auction. But that is no evidence of a 
mutual account. The agreement pro- 
vided that the defendant should not be 
entitled to oballeage the quantum of 
the proceeds of the sales, and the 
Tight to call upon the plaintiffs to 
eatisfy the defendant that the sales 
had been by public auction is one thing, 
ail is quite another that the defendant 


should be in a position to say that 
having received and made payments on 
behalf of the plaintiffs he was entitled 
to demand from the plaintiffs payment of 
the balance due from the plaintiffs to 
him in respect of such receipts and pay- 
ments. In my opinion, the account in 
suit was nob a mutual account; indeed it 
was ^ nob pretended that the account was 
one in whioh there had been reciprocal 
demands made between the parties, for 

there was no evidence and no argument 
to tha effect that the defendant had 
ever made or was in a position to make 
any sort of demand whatever upon the 
plaintiffs in respect of this transaction. 
In my opinion the claim in the present 
case is a claim for money lent under 
an agreement that it shall be repaid on 
demand and inasmuch as the demand 
was made on I8th September 1920 the 
suit is barred by limitation. It is not 
uninteresting although in no way do I 
base my judgment upon it, to recall 
that on 1st June 1928 after the applica- 
tion for the amendment of the plaint 
had been dismissed the present plaintiffs 
became the assignees from the Indian 
Planters’ Agency Company, liimited, of 
all their rights against the defendant in 
respect of the agreement of 3rd Feb- 
ruary 1920 for a consideration of 
Rs. 5,000, whicb, however, according to 
the oral testimony at the trial it so 
happens has not yet been paid. Learned 
counsel on behalf of the plaintiffs fur- 
ther urged that even if the account was 
nob a mutual open and current account 
within Art. 85 the demand of 18th Sep- 
tember 1920 was not to be regarded as 
putting an end to the account and in 
support of his contention he referred to 
subsequent entries of payments appear- 
ing in the account as having been made 
on behalf of the defendant by the plain- 
tiffs. But there was no evidence and 
there was na argument to the effect that 
these subsequent paymibts were made 
under the agreement at the request or 
with the assent of the defendant. In 
my opinion the plaintiffs are entitled 
to receive no more than the amount 
decreed by my brother Buokland at the 
6rst hearing namely, Rs. 909-7-0, and 
there will be a decree for that amount 
in favour of the plaintiffs. 

As regards costs, this suit is governed 
by S. 22, Pfesidenoy Small Cause Courts 
Act (I5 of 1882). In ChandanmuH 
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Kaiioria v. Dehi Ghcind (7) I held that; 
the quesbioQ ^vhebhe^ Hhe suit was 
coguizable by the Small Cause Court 
by re^vson of the amount or value of 
the subject-matter depended upon the 
amount or value claimed by the plain- 
titi' and set out in the plaint. I ob- 
served that, in my opinion : 

“ it is not to be supposed that tha legislature 
intended ex post facto to penalize a plaintiS 
because he had failed to guess correctly which 
was the proper Court in which to launch his 

suit. ” 

I 3 till am of opinion that the con- 
struction that I then pub upon S. 22 was 
the reasouable one: see per Imam, J. 
in Sukumari Ghose v. Gopi Mohan 
Gosioami (8). In that case, however, 
my attention was nob drawn to the deci- 
sion of a Division Bench of this 
(Maclean. C. J.. Machpherson and Tre- 
velyan. JJ-) in Ismail Ariff v. Leslie 
(9) in which their Lordships determined 
that S. 22 is.applicable to cases where 
the sum decreed is within the amount 
cognizable by the Presidency Small 
Cause Court. My decision in 

mull Kanoria v- Debt Chand {7) iQ. 
I think, inconsistent with Ismail Ariff 
V- Leslie (9) which is binding upon me, 
and I take this opportunity of stating 
that the construction which I pub upon 
S. 22 in ChandanmulV s case (7; was not 
in accordance with the ratio decidendi 
of Ismail Ariff v. Leslie (9) and cinnot 
be regarded as stating as correctly the 
law : see also Shridhan Gopinath v. 
Gordhandas Gokuldas (10) and per Back- 
land. J., in suit No. 1657 of 1922 and 
per Costello, J. in Bamesxvar Prosad 
Kessur Prosad v. Ramapada Ghose and 


>0/iS(ll)- I*** ctn 

In the present case, the plaintiffs 
lave recovered Rs. 909-7-0 but m my 
ipinioQ, the case was a fit one to be 
)rought in the High Court .a«d the 
daintififs are entitled to a decree for that 
amount with cc^ts on the scale that is 
ippropriabe to suits in this Court m 
vhioh sums under Rs. 1,000 are re- 
set ved. 


Suoh costs will be awarded to the 
dainbiffs up to the date of the decree 
)as‘^ 0 d by my brother Buokland on 2nd 


171 A I R. 1924 Oal. 405=51 Cal, 62. 

(8) [1915] 43 Cal. J.90=3l I* C. 662 — 19 C. 

(9> CW9«^l4 Cal S99=l 0. W. N 183.- 

(10) [1901} 26 Bom. 235=3 Bom. L. R. 893. 

(11) Wg9eftft-63=55 Cal. 1292. 



December 1926. The costs incurred 
thereafter by reason of the appeal and 
the retrial in my opinion have all beei> 
thrown away by reason of the fact that 
the plaintiffs at the retrial have re- 
covered the same amount as was decreed 
in their favour at the first trial and all 
the costs incurred after the date of the 
decree of my brother Buokland, both- 
in respect of the appeal and of the re- 
hearing, must be paid by the plaintiffe 
to the defendant on scale No. 2, in- 
cluding any reserve costs, and the coste 
of the commission which have been in- 
curred since the date of the decree ii> 
the first trial. 

v.b./r.k. Order accordingly. 

A. I. R. 1929 Calcutta 644 


MCTKERJI. J. 

Puran Mull Biwarti Accused Peti- 
tioner. 


V. 

Emperor — Opposite Party. 

Criminal Revn. No. 28 of 1929, De- 
cided on 12bh February 1929. 

(a) Calcukta Police Act, S. 3— Scope. 

“ Profit or gain ” is the cardinal oonati* 
tu^nt of thd definition of a " common gamma 

house. ” c aa 

(b) Calcutta Police Act. S. 44 Convic- 
tion under S. 44 requires sufficient evi- 
dence of gain. 

For conviction under 3. 44 it is necessary 
to have sufficient evidence of the 
“profit or gain. ” [P6i5a 1} 

Satindra Nath Mukerjee — lor Peti- 


Order.—The petitioner Paran Mull 
Biwani has been convicted under S. 41, 
Act 4 of 1866, and sentenced to pay a 
fine. The offence complained of against 
him was under the first part of S. 44, 
viz., that he being the owner or occu- 
pier of a room kept or used it as a con>- 
moa gaming house. As I understand tho 
case no question of permitting any other 
person to keep or use tha room as a 
common gaming house, uador the latter 
part of the section, eaters into the case. 

The fact that a note book (Ex. 3) waa 
found in the room in which the pati- 
tioner's name appeared in print on tb» 
pages in the absence of any evidence m 
to the contents of the notebook (for tn» 
police officer says that ho could not 
read tbe Hindi writing in it and did 
not have it translated) is very pjor e»i- 
dence to establish that the 
was an “ instrument of gaming* Tni» 
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IS a serious difQoalfcy in the way of the 
prosecution. 

A still greater difficulty in upholding 
the conviction arises when the defini- 
tion of common gaming house ’ is 
considered. The definition as given 
in S. 3 of the Act plainly'shows that the 
room must be one in which instruments 
of gaming are kept or used for the profit 
or gain of the person owning or keeping 
the room whether by way of charge for 
the instruments or for the room or other- 
wise. The learned Magistrate in his 
explanation has stated the following : 

“ It was olear from the facts and the cir- 
oumstancos of the case that the room in 
question was kept and used for the profit and 
gain of the man who kept or used it. It 
is not always possible to get direct evidence 
of that in such cases. It has been proved 
that the room was known as the accused's 
gadi. ” 

Now, I do not find any evidence on 
the record of profit or gain ” which is 
the cardinal constituent of the definition 
of a ‘ common gaming house. ” It is 
quite true that it is often very difficult 
to get direct evidence of this fact, but 
at the same time it is not enough 
to satisfy the requirements of the law 
that two witnesses (P. W's. 2 and 3) 
should have deposed that it was the ac- 
cused’s gadi. The matter should have 
been explained further and evidence 
should have been given, if it was at all 
possible to do so, to make out this ele- 
ment of profit or gain ” as against the 
petitioner. 

As the evidence shows it must be held 
that it is wholly insufficient for the peti- 
tioner’s conviction which as well as the 
eeutence passed on the petitioner, are 
accordingly set aside. 

The rule is made absolute. The fine, 
if paid will be refuDded. 

P.R./r.K. Rule made absolute. 
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Mitter, J. 

Bipin Chandra Majumdar — Appel- 
lant. 

V. 

Raj Kumar Sinha and others — Res- 
pondents. 

Appeals Nos. 1012 and 1013 of 1923, 
with RevUlou Cases Nos. 802 and 806 of 

1928, respectively. Decided on Slst May 

1929, against appellate decrees of Dist. 
Judge, Noakhali, D/- 23rd December 1927. 

Bengal Tenancy Act (8 of 1883), S. 153— 
Slut for recovery of rent not exceeding 


R*. 5^0 Defendants:di8claiming liability by 
pleading transfers—Suit involves question 
of title within meaning of S. 153, 

If in a suit for recovery of rent valued at 
less than Rs. .50 some of tbe defendants dis* 
claim their liability to pay rent to the land- 
lord under the cover of transfer in favour of 
other defondauts, then the suit involves a 

question of title, whether the title lay in the 
alleged transferees or in the transferring ten- 
ants, and liability of such tenants to pay 
rents and as snob there is surely a question 
of title between persons having conllicting 
claims thereto within the meaning of S. 153 : 
31 G. N. 140 S.H., Foil. [P C4G O 1] 

RadhiJia Ranjan Guha and J itendra 
Kumar Sen Gupta — for Appellaafc. 

Upendra Kumar Roy — for Respon- 
dents. 

Judgment — These two appeals arise 
out of the same suit. They are preferred 
by defendants land 2 separately. The 
suit in which those two appeals arise 
was brought by the plaintiffs for recovery 
of arrears of rent of their eight annas 
share at the rate of Rs. 8 and odd for the 
years 1327 to the Pous kist of 1330 
S. The claim was laid at less than 
Rs. 50. Defendants 1 and 2 appeared 
and said that they were nob liable for 
the rent of this period as defendant 1 
had made a gift of this property in favour 
of his sister one Basanta Kumari Sur 
who is defendant 3 in the present litiga- 
tion so far back as 2Qd Chait 1321 B. S. 
The defence of defendant 2 was that he 
sold his interest in the tenure to one 
Omar Ali who is defendant 4 in the pre- 
sent suit on 26th Sravan 1319 B. S. The 
Munsif held that tbe two transfers by 
way of gift and sale respectively were 
colourable transactions and that conse- 
quently defendants 1 and 2 were 
liable to the plaintiffs for the rent. The 
suit was accordingly decreed against de- 
fendants 1 and 2 only. 

Against this decision two separate 
appeals were preferred by defendants 1 
and 2 to the Court of the District Judge 
of Nokhali and the learned District Judge 
came to tbe conclusion that the two 
appeals by the two defendants were in- 
competent as the suit was valued at less 
than Rs. 50 and tbe Munsif who tries 
the suit was vested with final powers 
under S. 153, Ben. Ten. Act. He accords 
ingly dismissed the appeals on tbe preli- 
minary ground and held that he would 
not be justified in e^r^ing bia-pow^s 
of revision under then^isi^^ of 
section. The result V^tlfecxhe appwl'^ A 

Advocate Cour| 

JSmriM S KwhmJr ^ 
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by the defendants were dismissed on the 
preliminary ground. 

Against this decision of the learned 
District Judge the two defendants have 
preferred two separate appeals and the 
main contention which has been raised 
by the learned advocate for the appel- 
lants is that the lower appellate Court 
was clearly in error in holding that no 
appeal lay to him from the decision of 
the Munsif. It appears to me that this 
contention is well founded and must pre- 
vail. There was surely a question of 
title as between persons having conflict- 
ling claims thereto within the meaning 
jof S. 153, Ben. Ten. Act. Defendants 1 
and 2 disclaimed the liability for rent on 
the ground that they had transferred 
their interest to defendants 3 and 4 res- 
pectively. The question arose, there- 
fore, in this suit as to whether the title 
as tenant lay in defendants 1 and 2 or in 
defendants 3 and 4, Plaintiffs were 
surely concerned with the decision of the 
question as to who was the person to 
whom they would look for the rent. 
There is a clear conflict between the 
plaintiffs and defendants 1 and 2 with 
regard to the relationship of landlord and 
tenant and defendants 3 and 4 whose title 
as tenant is set up by the appealing de- 
fendants are parties to the present case. 
The case will seem to be covered by a deci- 
sion to which I was a party which is not 
fully reported but is reported in short 
notes in the case of Ijobhhi NdVdydn Dds 
v. Jhdru Mohan Santra (1). That case 
has been sought to be distinguished by 
the learned advocate for the respondents 
on the ground that there one of the ten- 
ants claimed a certain share in the ten- 
anoy whereas here both the tenants 1 
and 2 disclaimed all liability with regard 
to rent. I fail to see the point of this 
distinction. There is really no distinc- 


tion in principle. 

The result is that the judgments and 
decrees of the learned District Judge dis- 
missing the appeals as incompetent must 
be set aside and the cases remitted back 
to him in order that he may retry the 
questions of fact and other questions of 
law involved in the case. Costs of the 
appeil will abide the result. 

The petitions of revision are not pres- 
sed. They are accordingly dismissed 

without costs. 

v.b./b.k. Case remandei. 

( 1 ) [19273 31 O. W. N. 140 s. n. 
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Pearson and Mallik, JJ. 

Digendra Behari Boy and others-^' 
Petitioners. 

V. 

Janahi Nath Boy and others — Oppo- 
site Parties. 

Criminal Revns. Nos. 468 and 469 
of 1929, Decided on 30th May 1929. 

Bengal Alluvial Lands Act, S. 10— Ef- 
fect of S. 10 is to stay earlier proceedings 
under S. 145, Criminal P, C.— Criminal 

p. c., s. 145 . . ly 

Some ohar lands became the snbjeot-mat- 
tet of proceedings under S. 145, Crimiaal' 
P. C., and at the time of the procoodinga be- 
iog initiated an attachment order waa made 
against the lands. Varioua steps were taken in 
those proceedings and subsequently the Magis- 
trate after reviewing the situation passed an 
order directing that the lands be 
from attachment under S. 145 and decided to 
replace those proceedings with others under 
the Bengal Allnvial Lands Act, 1920. It 
was contended that 3. 10 of that Act was in- 
tended to apply to proceedings under S. 14> 
so far as their institution or carrying on was 
coDcerDod and nob to the attaohment order 
made under that section and that once an 
attachment was made, S. 10 conferred no 
right on the Collector to make a further at- 
tachment under that Act. • 

Held : that if the contention were soon® 
it would result in nullifying the 
sions of the Bengal Alluvial Lands Act of 
1920. The provisions ofS. 10 were wide 
enough to apply to all proceedings, Including 
an attachment that may have be^ natf 
under S. 145. The effect of S. 10, Bengal 
Alluvial Lands Act, would, therefore, bo to,, 
stay the earlier ptooee^ngs 0““®' rn 
Criminal P. C. : 13 C, TT. N. 125 : A. J. 

1921 Cal 631, Diet. , tP 

Gregory^ Suresh Chandra Taluqdar 
and Kiron Mohan Sircar for Peti- 
tioners. 

N. K. Bose, Pashupati Ghose and 
B. K. Boy — for Opposite Parties. 

Order. — These two rules relate to* 
two orders one of which is dated 9th 
January 1929 and the other dated lOth 
January 1929 relating to a considerable 
area of char lands. These lands be- 
came the subject-matter of proceedio^e 
under S. 145, Criminal P. C., some 
months previously. The proceedinge 
were drawn up about the beginning of 
October and at the time of the pro- 
ceedings being initiated an attachment 
order was made against the lands. 
Various steps were taken in those 
proceedings up -to the beginning 
of January 1929 and on 96h January 
1929 the Magistrate passed an order 
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after reviewing the situation at some 
length as a result of which he directed 
that the lands should be released from 
the attachment made in the S. 145 pro- 
ceedings and decided to replace those 
proceedings with others under the Ben- 
gal Alluvial Lands Act 1920 (Bengal 
1920). The way he puts it isthis : 

The land is released from attachment 
under S. 145, Criminal P. O. It will be at- 
tached under the Alluvial Lands Act to- 
morrow. ’* 

On the following day, proceedings 
under the Bengal Alluvial Lands Act 
were instituted and an attachment was 
made. 

The grounds which have been argued 
on the present rules are that the order 
of the Magistrate staying proceedings 
under S. 145 and removing the attach- 
ment is an illegal order which he had 
no power to make and which is not 
.warranted by any of the provisions of 
S. 145. The contention is that under 
S- 145, sub-S. (5), there is only one 
method provided by law by which an 
order under S. 146 can be cancelled and 
that is where any party or any 
other person interested has shown that 
in point of fact there is no dispute which 
exists and in such a case, as the section 
says, the Magistrate shall cancel his 
said order and shall stay all further 
proceedings but subject to such cancella- 
tion the order of the Magistrate under 
sub-S. (l) shall be final. Reference has 
been made to the case of Tara Charan 
V . Bengal Coal Co. Ltd, (1) where the 
question was whether under certain cir- 
cumstances proceedings under S. 145 
could be quashed and it was held that 
the Magistrate could only quash the 
proceedings in accordance with the 
provisions of sub-S. (5), S. 145, on facts 
being brought to his notice which were 
sufiicient to satisfy him that no dis- 
pute likely to cause a breach of the 
peace existed. Another case to the same 
effect, namely, the case of Banada Ran- 
jan V. Bharat OftaTidra (2) was referred 
to. But the question raised in that 

case is entirely different to that which 

arises in this present case. There the 
question concerned the procedure as to 
the correct method of disposal of the 
proceedings under 8. 145. Where the 
question arises in those proceedings 

(1) [1009] 13 O. W. N. 125=1 I. O, 354=10 
Cr« li J« 5G0« 

(2) A. I. B. 1921 Cal. 631. 
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themselves there was no question, as it 

is here, of the method of disposal of the 
proceedings in a case where as in the 
present the alteroitive method of proce- 
dure has been laid down by another 
statute. At the time of the cases to 
which we have just referred the Bengal 
Alluvial Lands Act 1920 had not yet 
been passed. It is therefore necessary 
to decide the present case upon a consi- 
deration of the provisions of that sta- 
tute. In the preamble of that Act it is 
stated that : 

'* previous sanction of the Govarnor-Gonoral 
has been obtained under S. 79, sub-S (2) 
Government of India Act 1915 ” ’ • ^ • 

and the statute is directed towards mak- 
ing provisions to prevent disputes with 
regard to possession of alluvial or deri- 
lict lands in Bengal- S. 3 of the Act 
confers power on the Collector to attach 
lands of this nature and provides a 
procedure which is in some way analo- 
gous to the procedure already existing 
under S. 145. The Collector has power 
to make any attachment of alluvial lands 
and then to refer the matter to a civil 
Court, besides the power of giving cer- 
tain directions as to costs. S. 10 of the 
Act is an important one for our present 
purposes. It provides that when the 
Collector has attached any alluvial land 
under S. 3 no proceedings under S. 145, 
Criminal P, C., 1898 shall be instituted 
in any Court in respect of the same land 
or of any part thereof and that any such 
proceedings already commenced and 
pending in any such Court shall be 
stayed. It has been contended that that 
section is intended to apply to the pro- 
ceedings under S. 145 so far as their 
institution or carrying on is concerned, 
and not to the attachment order which 
may be made under S. 145 and that once 
an attachment order has been made in 
a proceeding under S. 145, S. 10, Bengal 
Alluvial Lands Act of 1920, confers no 
rignb upon the Collector to make a fur- 
ther attachment under the powers under 
that Act. The answer to that conten- 
tion, we think, is that it introduced 
limitation upon the general words in 
the section itself which was not to be 
found there. Moreover, it is to be 
remembered that in most, if not all, of 
the cases which are instituted under 
S 145, Criminal P. C., this order of at- 
tachment is commonly made at the time 
of the institution of the proceedings. 
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If the confceatioa were sound it would 
result in nullifying the provisions of the 
Bengal Alluvial Lands Act of 1920. The 
position incur opinion is that the pro- 
visions of S. 10 are certainly wide enough 
to apply to all proceedings, including an 
attachment that may have been had 
under S. 145. The result, therefore, 
is as regards these two orders of the 9th 
and 10th January that assuming that 
the order of the 9th January was nob 
strictly correct in that that the proceed- 
ing under the Bengal Alluvial Lands 
Act should have been instituted first and 
it is not a matter of substance in the 
present case because if the order were 
wrong and if the*proceeding3 under S. 145 
had been allowed to continue and a 
proceeding had then been instituted 
under the Bengal Alluvial Lands Act the 
effect of S. 10 of that Act would be to 
stay the earlier proceedings. 

The rules are, therefore, discharged. 
Let the record be sent down at once. 

X.N./r.K. Buies discharged. 
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C. C. Chose and Suhrawabdy, JJ . 
Mohan Sardar and others Appellants. 

V. 

3em Chandra Mandal and others 
Respondents. 

Appeal No. 1681 of 1925. Decided on 
7th June 1928. . 

Civil P. C., O. 22. R. 4— Mortgage suit— 

Preliminary decree made— Death 

several mortgagors and one of plaintiffs who 

was not necessary or proper party before 

final decree— Non-substitution of legal re- 
presentative of deceased persons does not 
abate suit with respect to mortgagors on 

Effect of non-substitution in a mortgage 
suit where a preliminary decree was passed in 
favour of the mortgagees and one of 
mont-debtors mortgagors and one of the plai“' 
tiffs who was neither a neoessary not a proper 
plaintiff died before the 

the suit does not abate with respect to the 
mortgagors - on record and the mortgagees are 
entitled to a decree for a 
amount of the mortgage money 
mortgagors on record : A I. R. 1921 Cal 554 , 

A. I. R. 1925 Cal, 152 ; A. I, H. 1®Yp^649 0 ^ 

Panchanan Ghose and Gins OA. 
Banerji—ioT Appellants. 

Bijan Kumar Mukherjt, Baranashi- 
bashi Uukerji and Durgadas Boy for 

C. C. Ghose. J.— The facts involved 
in this appeal, shortly stated are as 
follows : 


One Kushai Sardar for himself and as 
guardian of his nephew who was then a 
minor, being defendant 2 and one Amrita 
Sardarni, as mother and guardian of a 
minor son, being defendanbi 3, executed 
a mortgage in favour of one Nafar 
Chandra Mandal on 17 th Ashar 1310, 
for a sum of Rs. 525. Kushai bad a 
brother named Kunai, who is dead, and 
and defendant 2 is the son of Kunai. 
Defendant 3 is the son of one Gadai who 
was another son of Kunai. The original 
mortgagee died sometime ago leaving 
him surviving his three sons being plain- 
tiffs 1,2 and 3. The plaintiffs including 
one Poran plaintiff 4 brought a suit on 
the mortgage on or about 20th February 
1918, the total claim being laid at 
Bs. 997. Defendant 4. Nitai Mandal, 
was added as a party defendant as the sub- 
sequent purchaser of an 8 anna share intbe 
mortgaged premises from defendants 2 and3* 
The suit came on for hearing before 
the Munsif at Khatra and by his judg- 
ment dated 12th February 1919, the 
learned Munsif decreed the suit with 
coats, i. e., passed a preliminary decree 
on the mortgage. There was appeal to 
the Subordinate Judge of Bankura but 
the appeal was dismissed with costs on 
23rd January 1920. Thereafter an ap- 
plicfttion was made for a final dooreo and 
it appears that on 26th August 1922 an 
ex parte order was made by which the 
preliminary mortgage decree was made 
final and absolute. Subsequently it was 
sought to set aside the exparte order of 

26th August 1922. on the ground that no 
notice had been served upon the defend- 
ants before the final decree was pass^ 
and that one of the plaintiffs namely 
Poran Mandal had died in Pons 1328 
and one of the judgment-debtors had died 
in Ashar 1328, and that, therefore, the 
suit itself had abated under O. 22. R. 4, 
Civil P. O. The matter came before the 
learned Munsif on 29bh March 1923, and 
by his order of that date the learned 
Mnnsif refused to set aside the previous 
order of 26th August 1922. There wM 
an appeal against the last mentioned 
order and it appeared that substitutions 
had been made in the records in places 
of the deceased plaintiff and the decea- 
sed defendant on a date which was be- 
yond the usual period of three months 
from the deaths in question. The 
Snbordinate Judge by his order dated 
30th July 1923, allowed the appeal and 



1929 


Mohan Sardar v. Hem Chandra (C. C. Ghose, J.) Calcutta 64 9 


«ent the matter back to the Court of first 
instance for retrial of the plaintiffs’ ap- 
plication for substitution and final decree. 
Thereafter the matter having come back 
to the learned Munsif, the latter by his 
order dated 29th March 1924 held that 
the prayer for substitution could not be 
-granted and that the suit having abated 
should be dismissed. The ground of this 
decision was that no substitution had 
been made in place of the deceased plain- 
tiff, Poran Mandal, within three months 
from the date of his deith. There was 
appeal to the Subordinate Judge of Ban- 
kura against the last mentioned decision 
and that officer held by his judgment 
dated 28th February 1925, that so far as 
the plaintiffs were concerned, the claim 
had not abated in the circumstances of 
the case, and that so far as the defend- 
ants were concerned their liability rem- 
ained intact at any rate to the extent of 
5/6th share. The result was that accord- 
ing to the learned Subordinate Judge, the 
order of abatement was set aside and a 
final decree passed to the extent of a 
5/ 6th share in the mortgaged premises. 

The present appeal is against this last- 
mentioned order and it is contended on 
behalf of the surviving defendants that, 
having regard to the facts disclosed on 
the record, it ought to have been held 
that the suit having abated as against 
one of the plaintiffs mortgagees, it rem- 
ained improperly constituted and that 
no final decree could be passed ; in other 
words, the contention is that the mort- 
gaged security being one and indivisible, 
it can neither be enforced nor redeemed 
piecemeal. 

As will be seen from what is stated 
above, the contention on behalf of the 
appellants arises because of the fact that 
one of the plaintiffs i. e., plaintiff 4 and 
one of the mortgagors had died and that 
no substitution had been made in their 
places. As regards the question of what 
is the effect of the non-substitution of 
the heir of one of the mortgagors, the 
matter has now been set at rest by the 
decision of this Court about to be refer- 
red to. In the case of SaTCb ChandTCb 
Roy V. Mahomeii Hussain (1) which was 
a suit on a'mortgage in which all the 
heirs of the mortgagor had not boon 
made parties, it was held that the suit 
could not be dismissed. Mookerjee, J., 
observed as follows : 

(i) A. I. R. ig2rcal. 554. ~ 


It is clear that tho plaintiffs were at the 
least entitled to a decree for a proportionate 
share of tho mortgage money as against tho 
defendants who were on tho record. Even if 
it is assumed that tho persons who had been 
loft out, could, if joined, have successfully 
urged tho ploa of limitation that would not 
afford a dofonco in favour of the persons who 
had boon joined as parties within the pros- 
cribed time. This view is supported by tho 
decision in Imavi Ali v. Baijna'h Ham Saha 
(2;. In that case an objection was taken that 
certain parties had not boon brought on the 
record in timo and that if they were added 

as parties the suit must bo deoined as bound 

by limitation as against them. It was ruled 
that whore tha purchaser of a portion of the 
equity of redemption is added as a party (de- 
fendant} not by the Court but upon au ap- 
plication by the mortgagee after tho proscri- 
bed period of limitation although the mort- 
gigo suit is barred as against tho added de- 
fendants, yot such mortgagee is entitled to 
succeed in respect of a proportiouato part of 
his claim as against the remaining owners of 
the equity of redemption.” 

To the same effect is the decision of 
the case of Khirodamayi Dassi v. Habib 
(3). Iq that case a person having 
a share in the equity of redemption had 
not been made a defendant but it was 
held that there should be a decree pro- 
portionate to the shares of the persons 
actually made defendants mortgagors 
My learned brother Suhrawardy, J , went 
through all the cases and applied the 
rule laid dowu in the case reported in 
Hara Chandra Roy v. Mahomed Hussain 
(1). In this connexion reference may 
also be made to the case of Dina Hath 
V. Nabo Kumar (4). I am, therefore, of 
opiniou that the present suit in the cir- 
cumstances which have happened could 
not fail and there should be a decree 
proportionate to the shares of the mort- 
gagors who wore already ou the record. 

But it is argued that the matter is 
complicated by the fact that no substi- 
tution was made in place of the deceased 
plaintiff Poran Mandal who died in 
Pous 1328. It appears that the suit was 
properly constituted at the time when 
it was instituted. Now on the facts in 
this case it appears that the mortgage 
in question was in favour of one Nafar, 
the father of plaintiffs 1, 2 and 3. The 

plaintiff who had died, i. e., Poran 
Mandal, was plaintiff 4. He was nei- 
ther a proper nor a necessary plaintiff, 
because he was in no way a successor-in- 

(2) [1906] 33 Cal. 613 = 10 C. W. N. 551^ 

3 C. L. J. 576. 

(3) A. I. R. 1925 Oal. 152. 

(4) A. I. R. 1921 Oal. 792. 
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ioterest of Nafar. Tha heirs of Nafar 
being on the record, the suit in my opin- 
ion was clearly maintainable, and that 
it did not matter in the slightest if no 
substitution was made in place of the 
deceased plaintiff Poran Mandal. 

In this view of the matter the pre- 
sent appeal fails and must be dismissed 
with costs. 

SuHrawardy, J. — I agree, 
r.M./r.K. Appeal dismissed. 
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B. B. Ghose and N. K. Bose, JJ. 

Durga Prosad Das — Judgment-debtor 
— Appellant. 

V. 

Kedarnath Nayek and another — De- 
cree-holders — Respondents. 

Appeal No. 430 of 192S, Decided on 
2l9t May 1929, from appellate order of 
Dist. Judge, Midnapore, D/- 2ad June 
1928. 

Limitation Act, Art. 182 (4) — * Decree 
amended — Limitation for execution runs 
from date of amendment — Executing Court 
cannot question propriety of the amendment. 

Where the legislature has provided that 
the time from which period of limitation for 
execution of a decree should begin to run 
where a decree has been amended, is the date 
of amendment, it is not for the Court of exe- 
cution to enquire whether the amendment 
was properly made, whether the original de- 
cree was capable of execution or whether for 
any other reason the Court was wrong in mak- 
ing the order for amendment of the decree. 
The executing Court does not sit as a Court of 
appeal over the Court which has made the de- 
cree or which has made the amendment; but it 
has only to see whether the decree has been 
amended in order to decide whether the ap- 
plication for execution was barred by limita- 
tion or not. To introduce other considera- 
tions as regards the correctness or propriety 
of the amendment made would be to usurp 
the functions of the Court of appeal to which 
the judgment-debtor might have brought the 
matter of amendment when the Court made 
the amendment, fP C 1, 2J 

Gopendra Nath Das — for Appellant. 
Panchanan Ghose and Palin Behary 
Das— for Respondents. 

B. B. Ghose, J. — This is an appeal 

by the legal representative of judg- 
ment-debtor 4 against the order of the 
District Judge of Midnapnr affirming the 
decision of the Subordinate Judge allow- 
ing the execution of the decree in favour 


of the respondents. A final decree on a 
mortgage was made on 8th May 1924. 
The original judgment-debtor 4 died on 
18th August *1924. An application for 
execution was made on 7th May 1927 
against all the judgment-debtors and in 
which the name of the deceased judg- 
meat-debtor 4 was also mentioned. On 
28th July 1927 by an ex parte applica- 
tion made by the decree-holder the pre- 
sent appellant was substituted in the 
place of the deceased 'judgment-debtor 4, 
Previous to that, the decree-holder made 
an application for amendment of the de- 
cree of 17th December 1926. A further 
application was made on 10th May 1927 
for certain other amendments of the de- 
cree. An order was made by the Court 
on 6th June 1927 amending the de- 
cree in certain particulars. That Courts 
however, refused to amend the decree by 
striking out the name of the judgment* 
debtor 4 who was dead at the time an(J 
in place of that name to put in the namo 
of the appellant as his legal representa- 
tive. This was made on the objection of 
the present appellant who appeared io 
support of his objection. Both th® 
Courts below have held that the deore® 
as originally made was incapable of exe- 
cution and the application for execution 
now made was not barred. It is unneces- 
sary to mention that the ezeontion was 
asked for of the amended decree in con- 
tinuation of the application presented in 
Court on 7th May 1927, It has been 
argued on behalf of the appellant tbafe 
the application for execution of kb® ^®" 
cree should be held to be barred as 
against the present appellant. It is 
urged that when the present appellant 
was substituted in place of his deceased 
predecessor by the order of 28th July 
1927, more than three years had elapsed 
from the date of the decree and thereford 
the execution as against him was barred. 
It is contended on the other side that 
the period of limitation should commence 
from the date of the amendment of the 
decree under para 4, Col. 3, Art. 182, 
Dim. Act, where it is provided that the 
date of amendment of the decree is the 
time from which period of limitation 
begins to run. It is contended on behalf 
of the respondents that the application 
for execution was quite within time hav- 
ing been made on 7th May 1927 and re- 
ference is made to the last portion of 
the proviso to Expln. 1, Art. 182» 
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Xiim. Act}, where ifc has been provided 
that 

“where the decree or order has been passed 
jointly against more persons than one, the 
application if made against any one or more 
of them or against his or their representatives, 
shall take efieot against them all." 

It is contended that the application 
haying been made in proper form against 
the surviving judgment-debtors the ap- 
plication against the heir of the dece- 
ased judgment'debtor was effective as if 
made against them all. 

With regard to the first point that 
limitation should begin to run from 
the date of the amendment it is argued 
by the learned advocate for the appel- 
lant that the amendment must be a 
proper amendment; and further it is 
argued that the amendment should be 
also a necessary amendment, that is to 
say, that the original decree must be 
such as to be incapable of execution. 
It is argued that the present decree as 
drawn up on 8bh May 1924 was one 
capable of execution and the amendment 
only made certain alterations as regards 
the interest and so forth. If the decree 
was capable of execution the period of 
limitation should not be allowed to run 
from the date of the amendment. In 
support of this contention an unreported 
case was cited before us. With great 
respect I am unable to accept the pro- 
position of law laid down in that case. 
Where the legislature has provided that 
the time from which period of limita- 
tion for execution of a decree should 
begin to run where a decree has been 
amended, is the date of amendment, it 
is not for the Court of execution to en- 
quire whether the amendment was pro- 
perly made, whether the original decree 
was capable of execution or whether for 
any other reason the Court was wrong 
■ in making the order for amendment of 
ithe decree. The executing Court does 
not sit as a Court of appeal over the 
Court which has made the decree or 
[which has made the amendment; bub it 
has only to see whether the decree has 
been amended in order to decide whe- 
the application for execution was barred 
by limitation or not. To introduce 
other considerations as regards the cor- 
rectness or propriety of the amendment 
made would be to usurp the functions of 
the Court of appeal to which the judg- 
ment-debtor might have brought the 
matter of amendment when the Court 
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made the amendment. In my judgment 
therefore, the only point which wo havo 
to see in deciding the question of limita- 
tion is what should be considered the 
starting point of limitation and under 
para. 4, Col. 3, Art. 182, Litn. Act, 
we must take it that the starting point 
is the date of amendment of the decreo 
which was in this case the 6th Juno 
1927. 

I was somewhat pressed by the other 
point urged on behalf of the appellant 
that the amendment was made in the 
absence of the appellant, or in other 
words, that the deceased defendant could 
not be served with notice of the amend- 
ment and the appellant his legal repre- 
sentative was not brought on the record 
for the purpose of amendment and there- 
fore the order of amendment should be 
considered to be invalid. But it seems 
that notice was served upon the present 
appellant as the legal representative of 
the deceased judgment-debtor and on his- 
objection his name was not put in the 
place of his deceased predecessor. As a 
matter of fact the amendment was made 
in his presence and the learned Judge 
did not substitute the name of the ap- 
pellant in the place of bis deceased an- 
cestor, probably because he thought that 
the name of the judgment-debtor as 
drawn up in the original decree should 
appear in the final decree. Moreover on- 
account of the proviso to the explana- 
tion cited above the application fur exe- 
cution of 7th May 1927 was effective and 
was within time as against the heir of 
the deceased judgment-debtor. On these- 
grounds this appeal must stand dismissed 
with costs, hearing fee being assessed a& 
five gold raohurs. 

N. K. Bose. J.— I agree. 

K.n./R.K* Appeal dis7nissed. 
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Mukerji and Mallik, JJ. 

Bodardoja and [others — Plaintiffs — 
Appellants. 

V. 

Ajijuddin Sircar and others — Defen- 
dants — Respondents. 

Appeal No. 2199 of 1926, Decided on 
6th February 1929, against appellate 
decree of Sub-Judge, Dinajpur, D/- 24tb 
May 1926. 
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(a) Power-of -attorney — Notice— Power to 
issue notices may be oral— “Transfer of Pro- 


perty Act, S. 106, 

Proper execution of am-mukhtearnamas, 
giving authority to sue in ojeotment, confers 
also power to issue notices but it is not neces- 
sary that the authority should be in writing. 

[P 653 C 1] 

(b) Transfer of Property Act, S. 106 — 
Notice by registered post — Acknowledgment 
purporting to be signed by addressee — Notice 
is proved. 

Where it is proved that notice was sent by 
registered post and an ackoowlodgment pur- 
portiug to be signed by the addressee and 
received through post oflice is produced and 
proved it should be held that service of notice 
was proved: A. I. R. 1918 P. C. 102; (1870) 
W. N. 119, Bel. cn. [P 653 G 2J 

(c) Cosharer — Notice to one joint tenant 
is notice to others — Transfer of Property 
Act, S. 106. 

In the case of joint tenants service of notice 
to quit upon one joint tenant is prima faoie 
evidence that it has reached the other joint 
tenants: A. I. R. 1918 P.C. 102, Rel. 07i. A.I.R, 
1925 Cal. 752, Ref. [P 653 O 2J 

(d) Landlord and Tenant-Notice to quit 
and suit in ejectment excluded a portion of 
tenancy— “Defendant- tenants in possession— 
Plaintiffs cannot eject. 

If the whole of the land forming the subject 
matter of the tenancy is included in the notice 
and suit in ejectment but there is an under- 
statement of the area the defect would not be 
fatal. But if it be a fact that a part of the 
land of tenancy was excluded from the notice 
to quit and from the suit in ejectment and of 
such part the defendants are in possession as 
tenants under the plaintiff, the plaintiff 
cannot possibly obtain a decree in the suit. 

CP 654 0 2) 

(e) Civil P. C., 0.41, R. 2— Ground not 
taken in memo should not be gone into — 
Practice. 

Where an objection is not taken in the 
written statement and the matter is not dis- 
cussed in trial Court and is not mentioned in 
grounds of appeal the appellate Court should 
not go into the question at all. C^^ 653 0 1] 

Jadu Nath Kanjilal and Krishna 
Chaitanya Ghose for Appellants. 

Surjya Kumar Guha—iov Bespon- 
■dents. 

Biraj Mohan Mazumdar — for Deputy 
Eegistrar. 

Judgment.— This appeal has arisen 
out of suit which was instituted by the 
plaintiffs for recovery of possession on 
ejectment of the defendants. The trial 
Court decreed the suit on contest as 
against some of the defendants and 
ex parte against the others. It declared 
the plaintiffs’ title to the land and 
directed that they would recover khas 
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possession on evicting the defendants 
therefrom. The defendants thereupon 
preferred an appeal. The learned Subor- 
dinate Judge who dealt with that ^appeal 
dismissed the plaintiffs’ claim holding, 
that although he found in favour of the 
plaintiffs on the merits, the decree of 
the trial Court was to be reversed and 
the suit dismissed on the ground that 
notices under S. 106, T. P. Act, were 
neither sufi&cient nor properly served. 

The plaintiffs have then preferred this 
second appeal and on their behalf the 
findings of the Subordinate Judge, both 
on the question of sufiBoienoy of the 
notices as also on th^ question of their 
service, have been challenged in this 
appeal. 

As regards the sufficiency of the 
notices what has been found against the 
plaintiffs by the Subordinate Judge is 
that the notices purported to have been 
signed by certain persons as am»mukh- 
tears on behalf of certain ladies and that 
it had not been proved in the case that 
the persons who purported to sign on 
behalf of the said ladies as such am-mukh- 
tears had been duly authorized by the 
said ladies to issue the said notices. The 
learned Subordinate Judge has found that 
upon the evidence in the case proper 
execution of the am-mukhtearnamas had 
not been duly proved, and further more 
that although in the am-mukhtearnamas 
power was given to the am-mukhteara to 
sue in ejectment there was nothing 
conferring any authority to the am-mukh- 
tears to issue notices to quit. As regards 
this matter it is sufficient for «3 to say 
that in the written statement that was 
filed on behalf of the defendants no 
question as to the want of a power of 
this character in the am-mukhtearnamas 
or as to the am-mukhtearnamas not hav- 
ing been duly executed by the ladies 
appears to have been raised. If it was 
the defendants* desire to contest the 
validity of the notices upon grounds such 
as these, it was clearly their doty to put 
forward their objection on this head 
definitely and specifically in the written 
statement in order that the plaintiffs 
could have produced necessary ^ evidence 
showing due and proper execution of the 
am-mukhtearnamas and the fact that the 
power to issue notices on behalf of the 
ladies was conferred thereby. Moreover 
even if there was any defect in the 
am-mukhtearnamas as regards theses 
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matters the plaintiffs could have proved 
that the notices were issued under 
authority duly given by the ladies be- 
cause the law does not say that such 
authority must necessarily be given in 
writing. It may also be mentioned that 
the power to sue in ejectment should 
ordinarily be taken tto include power to 
take up such action as may be necessary 
as preliminaries to the institution of 
such a suit. In view of the fact that 
the objection was not taken in the 
written statement and the matter did 
not form the subject matter of discussion 
in the trial Court and was not even men- 
tioned in the grounds of appeal which 
the defendants preferred to the lower 
appellate Court, it was not right on the 
part of the learned Subordinate Judge to 
have gone into this question at all. 

As regards service of notices the 
learned Subordinate Judge has held that 
the notice that was meant for one 
Emajuddin had not been duly served. 
Emajuddin, it appears, denied in the 
written statement that there was any 
service of notice on him. But he did 
not appear as a witness and did not 
adduce any evidence to the effect that 
the notice meant for him was not received 
by him. On behalf of ^tie plaintiffs it 
was proved that notice was sent by 
registered post and an acknowledgment 
purporting to have been signed by Ema- 
juddin and received back through the 
post office was produced and proved in 
the case. On these facts the learned 
Subordinate Judge should have held that 
the service of notice upon Emajuddin 
had been proved in view of the decision 
of the Judicial Committee in the case of 
Harihar Banerji v. Ramshashi Roy (1). 
In that case their Lordships quoting the 
decision in the case of Gresham House 
Estate & Co. v. Rossa Grande Gold il/m- 
ing Co, (2) observed that if a letter pro- 
perly directed containing a notice to quit 
is proved to have been put into the post 
office it is presumed that the letter 
reached its destination at the proper 
time according to the regular course of 
business in the post office and was re- 
ceived by the person to whom it was 
addressed. That presumption would 
appear to their Lordships to apply with 
still greater force to letters which the 

(1) A. I. R. 1918 P, 0. 102=i6 Oal. 468=45 
I.A. 222 (P.O.). 

(2) [18703 W. N. 119. 


sender has taken the precaution to regis- 
ter and is not rebutted but strengthened 
by the fact that a receipt for. the letter 
is produced signed on behalf of the 
addressee by some person other than the 
addressee himself. In this particular 
case as I have already stated Emajuddin 
had not come forward to deny his signa- 
ture on oath and in view of the presump- 
tion which arises upon the circumstances 
of the case it must be held that until 
that presumption is rebutted the service 
of notice upon Emajuddin had been duly 
proved. The learned Subordinate Judge 
in our opinion was wrong in not giving 
effect to this presumption. 

With regard to the service of notice 
again the second question that arises is- 
with reference to the notice of Foijan- 
nessa. The notice meant for Foijannessa 
was also sent per registered post and served 
on one Noshan Ali. Noshan Ali has been 
examined on behalf of the defendants and 
he has said that he forgot to make over 
the notice to Foijannessa. The postal 
peon who delivered the letter to Noshan 
Ali was examined but he was unable to> 
say that he made over the notice to 
Noshan Ali at the request of Foijannessa. 
The learned Subordinate Judge thought 
that it was the duty of the plaintiffs to go- 
further and to prove that the notice that 
was served on Noshan Ali had actually 
reached Foijannnessa. Ho held that her 
evidence to that effect was not forth- 
coming and it should be taken that the 
notice was not served on Foijannessa. 
The notices that were given in this case 
were addressed to all the joint tenants and* 
copies of such notice are alleged to have 
been served upon the joint tenants seve- 
rally. The Judicial Committee in the 
CB,SQ oi Harihar Banerji v. Ramshashi 
Roy (l) to which reference has already 
been made, pointed out that in the case 
of joint tenants each is intended to be 
bound and it has long been decided that 
service of notice to quit upon the joint 
tenant is prima facie evidence that it has 
reached the other joint tenants. In view 
of the fact that we have found that 
service of notice to quit upon Emajuddin 
had been established, applying to the 
case the dictum of the Judicial Commit- 
tee referred to above it follows as a 
matter of course that the other joint 
tenants including Foijannessa had been 
served with notice. Our attention has 
been drawn to the decision of this Court. 
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in. the case of Bejoy Chand Mahatab v. 
Kali Prosaana Seal (3) in which, ac- 
cording to the contention of the respon- 
dents, some observations have been made 
which miy be taken to have detracted 
from the correctness or applicability of 
the dictum to circumstances such as 
arise in the present case. On examina- 
tion of the facts of that case, however, it 
appears that all that has been laid down 
in that case is that the notice in order to 
give rise to this presumption must be 
addressed to all the joint tenants and that 
where no notice was addressed to one of 
of the joint tenants the mere service of 
the notice on the other joint tenants is 
not suftioiont notice to quit according to 
law. In the present case the notices that 
were issued were addressed to all the 
joint tenants. On the question of ser- 
vice of notice also therefore the decision 
of the Subordinate Judge is not correct. 

The respondents have then drawn our 
attention to two passages in the judg- 
ment of the Subordinate Judge which are 
somewhat in conflict with each other ani 
from a perusal of which the conclusion 
may not unreasonably be arrived at to 
the effect that the notice as well as the 
suit excluded a portion of the tenancy 
which is in the occupation of the defen- 
dants. One of the passages runs in these 
words: 

**Derajtulla’3 land mast have been in regard 
to a portion of it on the north of the District 

Board Road The suit is for eviction 

from the land lying to the south of District 
Board Road. The plaintiff’s case is 2 bighas 12 
oottahs of land lying in rthe south of the road 
waalet out. But this cannot be possibly true 
as 1 have seen that Derajtulla had also some 
land to the north of the road and his brother 
Muzafar’s boitakhana was situated there,” 

The other passage runs in these words: 

“The plaintiff# have sued for all the lands 
in the possession of Derajtulla’a hairs as ap- 
pertaining to the joto but they have under- 
ntated the area. They have resorted to this 
understatement with two objects in view. 
They would not admit that any land of Daraj* 
tulla lay to the north of the District Board 
Road and had been acquired by Government. 
In the next place they thought it necessary to 
minimise the area of the land to maks it ap- 
pear that the land could not have been let out 
for agricultural purposes.” 

What exactly was the finding of fact 
of the Subordinate Judge on this ques- 
tion wa are not in a position to appreciate. 
If it WAS only an understatement in the 
‘ area, the whole of the land forming the 

“ (3) A, I, R. 1923 Oal. 752, 


subject-matter of the teuancy having 
been included, the defect in the notice or 
in the suit would not be fatal to the 
plaintiff’s case. It has been held in the 
case of S/iawia Charan Milter v. Uma 
Charati Haidar (4) that where a notice 
to quit stated the area of the defendant’s 
holding to be L bigha 5 ohitaks but the 
true area was If cottabs less and no 
boundaries were given, it was not a de- 
fect which would make the notice bad in 
law. But if it be a fact that a part of 
the land of this tenancy was excluded 
from the notice and from the suit and of 
such part the defendants are in posses- 
sion as tenants under the plaintiff the 
plaintiff cannot possibly obtain a decree 
in the suit. 

The question whether the notice and 
the suit covered the entire tenancy or 
whether they have left out a part of it 
which is in the defendants’ occupation 
will have to be re-investigated and in 
view of the fact that it was nob specifi- 
cally raised in the pleadings and there 
is not much indication in the judgment 
of the trial Court showing that it was 
canvassed there we think that while vve 
shall make an order for remand to the 
lower appellatq^ourt for proper investi- 
gation of that question and for a olear 
finding on it we shall give the parties an 
opportunity to adduce such further mate- 
rials as they may desire to do in connex- 
ion with this questiod. All other qnes- 
tions that arose in the suit have now 
been concluded and the question referrw 
to above is tho only question that will be 
left open for consideration by the learned 
Subordinate Judge. On arriving at his 
finding on that question he will prooesd 
to dispose of the appeal in acojrdaooa 
with law. 

Costs of this appeal will abide the re- 
sult. 

p.B./bk. Case remaniej, 

(4) [1803] 26 Cal'. 33=2 0. W. N. 103. 
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MiXTBR. J- 

B, N By. Co., Ltd. — ^Petitioners. 

v. 

Moolji Sicka & Co . — Opposite Party- 

Civil Rule No. 710 of 1923, Decided 
on 14th August 1923, against order of 
Sm. C. 0., Julge. Sealdah. 
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(a) Provincial Small Cause Courts Act, 
S. 25 — Plaintiff at hearing setting up case at 
variance from that set out in plaint — Defen* 
•dants waiving right of adjournment to rebut 
that case— 'Decree passed is not wrong. 

Whore plaintiffs raise anew case 'at th© 
time of the hearing at variance* with the case 
znide in the plaint and the defendants having 
had notice of the precise grounds on which 
the plaintiffs led evidence do not ask for ad- 
journment in order that they might furnish 
oyidence to rebut the new oasa set up, and the 
-Court passes a decree, it oaanot bo said that 
the decision was in any way wrong or vitiated 
so as to necessitate remand by High Court. 

CP G56 C 1] 

^ (b) Railways Act (9 of 1S90), S. 72— Neg- 
ligence may be good evidence for misconduct 
-or mismanagement. 

Under certain ciroumstanoes negligence is 
good evidence for misconduct or mismanage- 
ment of a Railway Conapany, [P 656 0 1] 

(c) Railways Act (9 of 1890), S. 72 (2)— 
Risk-Notes A and B — The word “miscon- 
duct** makes Company liable for mismanage- 
ment in absence of proof that event causing 
damage was not within Company’s control. 

Substitution of the word “misconduct** in 
the Railway risk-notes in place of **wilful 
neglect** used in risk-notes before 1924 make 
company liable for mismanagement in the ab- 
sence of proof that damage was caused by an 
event or oiroumstanoe over which the Railway 
Company had no oontrol. [P 65C C 2} 

(d) Railways Act (9 of 1890), S. 72 — 
Damages being presumptive evidence of 
negligence — Once evidence is led to prove 
negligence burden shifts on Company to dis- 
charge it. 

la a suit for damages by way of compen- 
sation for loss to goods occasioned by negli- 
gence of the Railway Company though prima 
facie no burden lies on the Railway Company 
to prove that there was no nagligonoc on their 
part, since ordinary damages are a presump- 
tive evideooe of nogligenca, onoe evidence is 
led to show that goods were carried with negli- 
geoce the burden shifts on the Railway Com- 
pany to rebut the presumption. [P 656 C 2] 

liamesh Chandra Sen and Jitendra 
Kumar Sen Gupta — for Petitioners. 

Surendra Madhab Mallick and Pro- 
bodh Chandra Mallick — for Opposite 
Party. 

Judgment — This rule was obtained 
by the Bengal Nagpur Railway Company, 
Ijimited, for the revision of a judgment of 
the Small Cause Court Judge of Saaldah 
by which the defendaut company were 
made liable in an action brought by the 
plaintiffs opposite party for recovery of 
oompensatiou from the defendaut com- 
pany on account of damage to some goods 
booked from Tirosa Station to the Shali- 
mar Station belonging to the defendant 


company. The case made by the plain- 
tiffs opposite party is that out of a large 
number of bags of Biri consigaed from 
Tirosa, 11 bags were found to have been 
damaged by wet and the allegation is that 
this was due to the fault of tho defen- 
dant’s servants and consequently plain- 
tiffs were entitled to recover damages It 
is necessary in particular to refer to para. 
3 of the plaint upon which some argu- 
ment has been advanced before me. Para. 
3 of the plaint runs as follows : 

*'That it; was ascartained on enquiry that 
tho said damage was due to the consignment 
having been evidently carried on a wagon 
which was defective and that sufficient and 
reasonable care was not taken by the railway 
stafl.” 

After the defendant company had filed 
their written statement the matter pro- 
ceeded to trial. Evidence was led on be- 
half of the plaintiffs to show that the 
Biris were carried in a wooden topped 
wagon contrary to some rules of the de- 
fendant company by which it was the 
duty of the Company not to carry such 
goods in monsoon weather in foreign rail- 
way wagon with roof other than the 
iron topped roof. The Subordinate 
Judge held after examining the evi- 
dence on both sides that the goods were 
carried in a wooden topped wagon. The 
Railway Company led evidence to show 
that the goods were not carried in a 
wooden topped wagon but in an iron, top- 
ped wagon and this case was not believed 
by the Small Cause Court Judge and the 
learned Judge held that as the goods were 
carried in a wooden topped wagon and 
that water was dropping from the roof 
according to the evidence, the goods were 
damaged by wet and the Railway Com- 
pany were responsible for such damage. 
The Small Cause Court Judge granted a 
decree to the plaintiffs for Rs. 179-10-0 
with proportionate costs. 

The Railway Company moved this 
Court and obtained this rule on several 
grounds. The first ground on which the 
rule was granted was that the Court 
below was wrong in allowing the plain- 
tiffs to raise a new case at the time of 
the hearing at variance with that made 
in the plaint and in awarding the plain- 
tiffs a decree on the basis of such 
new case made a case which is incon- 
sistent with that made in the plaint. 
It has been argued by Mr. Sen who ap- 
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pears for the Railway Company that his 
clients have been considerably prejudiced 
by this change of case and there had been 
a variance between pleadings and proof 
and in the circumstances the judgment of 
the Small Cause Court Judge ought to be 
set aside and the matter remanded for re- 
trial. It appears, however, from para. 3 
of the plaint which has been quoted in 
estenso in the previous part of my judg- 
ment that the plaintiffs pleaded a case of 
negligence in so far as they stated that 
the goods were carried in a defective wa- 
gon. The Railway Company did not ask 
for further and better particulars of negli- 
gence. 


At the time of trial idaintiffs led 
evidence to show that the wagon, accord- 
ing to the rules, was not suitable to the 
carrying of goods of the description 
which were carried. The Railway Com- 
pany led evidence to show that .as a 
matter of fact the goods were not carried 
in such wagon namely wooden topped 
wagon. The Station Master was called 
and he gave evidence that as a matter of 
fact the goods were carried in an iron 
topped wagon, but his evidence was not 
accepted. I do not think, therefore, that 
the Railway Company had no notice of 
the precise grounds on which the plain- 
tiffs led evidence. It is only singular 
that the Railway Company did not make 

any application either oral or written 

before tL Small Cause Court Judge ask- 
ing him to postpone the- hearing in order 
thlt the Railway Company might furmsh 
evidence to rebut the new case of the 
carrying of these goods m a wooden top- 
ped wagon made by the plaintiffs m evi- 
iLnce Para. 3 of the plaint sufficiently 
covered the case of negligence or of mis- 
conduct for in certain circumstances a 
negligence is good evidence for miscon- 
duct or mismanagement of the Railway 

Company. 

It has next been argued that the suit 
ought to have been dismissed as the 
plaintiffs did not disclose in their plaint 

that the liability ot ‘I'® 

canv as a bailee under Ss. 151 and 152, 

Conwaot Act, was limited 

sai^ that as the plaintiffs paid redded 

freight the liability of the defendant 
ireignii, carrv the goods free 

from*’ alf responsibilities except for any 
misoonduot.*^ It will appear that before 


1921 the Railway Company were liable; 
for wilful neglect bat since 1924 instead! 
of those words “wilful neglect" the word i 
used in the risk-note is simply ‘miscon- 
duct’ and it cannot be argued now in 
View of the change in the form of the 
contract which limits the responsibilities 
of the Railway Company that the Rail- 
way Company were not liable for mis- 
management of the kind which has oc- 
cured in the present case. The Railway 
Company certainly had notice of the class 
of goods which had been carried. The 
damage, it is not said or proved, is due to 
any event or any circumstance over which 
the Railway Company had no control. 
The ordinary damage itself is presump- 
tive evidence of negligence. The Rail- 
way Company might have discharged 
that burden which although it did not 
lie prima facie on them was shifted on to 
the Railway Company after evidence was 
led to show that it was carried in a parti- 
cular class of wagon to establish or to 
repel the presumption which arose in the 
circumstances of this case in favour of 
the plaintiffs. 

I think the decision of the Small 
Cause Court Judge was right. He holds 
as a matter of fact that the damage was 
caused by water dropping .from the roof 
by which these goods were wet and by 
the fact that the goods were carried in a 
wagon contrary to the rules of the Rail- 
way Company. Ib ia said that those rules 
are not statutory rules. That may or 
may not be so but the Railway Company 
have not denied that these rules ezist^ 
and that shows that in their view tho 
goods of this Glass should not have been 
carried in a wooden topped waggon and 
the servants of the Railway Company did 
not conform to the rules as it was their 
duty to do and the Railway Company ar© 
to be held liable. This rule therefore is 
discharged with costs hearing foe one 
gold mohur. 

v.R./r.K. Buie discharged. 
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C. C. Ghose and Jack, JJ, 

Musa Singh — Complaiaaafc — Peti- 
tioner. 

V. 

Gostka Behary Chatterjee — Accused 
— Opposite Party. 

^ Criminal Revn. No. 777 of 1928, De- 
cided on 28tih August 1928, against order 
of Addl. Dist. Mag.. D/- 18bh May 1928. 

^Criminal P. C., S. 403““A superior Addi- 
tional Magistrate taking the case on his own 
fiI«~Stay of further proceedings ordered — 
Orders not communicated to the lower 
Court— Lower Court orders acquittal under 
247, Criminal P. C, — S. 403, is no bar for 
a retrial. 

Where an Additional Distriot Magistrate 
took the oase on his own file and ordered 
further proceedings to be stopped but the 
order was uot commuai oated to the proper 
Court and where therefore the lower Court 
ordered aoquittal under S. 247, Criminal P.C. 

Held : that S. 403, Criminal P. 0., was 
no bar for a retrial of the accused : 34 Mad, 

253 ; 4 C. W, N. 346 and 7 C. N. 711, Ref. 

CP 653 O 2] 

Khitish Chander Chakrabarli and 
Panchanan Ghosal — for Petitioner. 

Monmathonath Das Gupta and 
Apurba Charan Mukherjee — for Opposite 
Party. 

Facts. — One Musa Singli is a motor 
lorry driver ; that on the 6th March 
1928 when he was driving the motor 
lorry Amaya Bhulona” of his master 
Jung Bahadur, one Gosbo Behari Chat- 
terji was also driving another motor 
lorry “Bijoli" on the Midnapore-Ban- 
kura Road within the police station of 
Garbetta in the District of Midnapore ; 
that the latter lorry collided with the 
lorry driven by Musa Singh and his 
lorry was badly injured. Musa Singh 
instituted a criminal case under S. 426, 

I. P. C., against the accused Gosto Behari 
Chatterjee before the Sub- Divisional 
Officer of Midnapore Sadar and the ac- 
cused was duly summoned. Before the 
accused entered appearance in pursuance 
of the said summons the Sub-Inspector 
of Police of Birberta submitted charge 
sheet under S. 5, Act 8 of 1914 
(Motor Vehicles Act) against both the 
complainant and the accused. Xhese two 
cases along with the case in which 
Musa Singh was the complainant were 
transferred to the file of Babu S. N. Sar- 
kar. Deputy Magistrate, First Class, of 
Midnapore Sadar ; that the said learned 
Deputy Magistrate disposed of the two 
police oases on 16th May 1923 oonvict- 
1929 C/83 & 84 
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ing Musa Singh and acquitting Gosto 
Behari Chatterjee. 

After the disposal of the said two 
cases on the same date the same learned 
Deputy Magistrate wanted to proceed 
with the trial of ths said case under S. 
426, I, P, C.. the said Musa Singh ap- 
prehending that the said learned Deputy 
Magistrate had already formed an opi- 
nion in favour of the opposite party and 
as such he could not expect a fair and 
impartial trial at his hands filed a peti- 
tion praying for an adjournment on the 
ground that he was going to move the 
higher authorities for a transfer of his 
case from his file and tbe learned Deputy 
Magistrate adjourned the case to 18th 
May 1928. 

On the next day i. e., on 17th May 
1928 MUsa Singh filed a petition under 
S. 528, Criminal P. C., before Mr. 
S. C. Ghatak, the Additional District 
Magistrate of Midnapore for the transfer 
of his case from the file of the said 
learned Deputy Magistrate to that of 
any other Magistrate and the said Ad- 
ditional District Magistrate called for 
the records of the case to his file and 
stayed further proceedings pending in 
the Court of the said Deputy Magistrate 
on the same date i. e. on 17th May 1528. 

The complainant came to Court on IStli 
May 1928 and be was very much sur- 
prised to learn that his case was being 
called on in the Court of the said De- 
puty Magistrate, though it was stayed 
by the learned Additional District 
Magistrate on the previous day and the 
complainant at once ran to call his muk- 
tear who was engaged in some other 
Court and that when he came back with 
his muktear to the Court of the said De- 
puty Magistrate ho was informed that 
bis case was dismissed under S. 247, 
Criminal P C., owing to his absence. 

Being aggrieved by the order of the 
said learned Deputy Magistrate Musi 
Singh moved au application before the 
Additional District Magistrate praying 
for his kind recomendation to the 
Hon’ble High Court for the setting aside 
of the order of acquittal passed by the 
lermed Deputy Magistrate under S- 247 
on 18bh May 1928. 

Musa Singh obtained a rule and the 
date of hearing of the said rule was 
fixed on 26th May 1928. 

On 26th May 1928 tbe learned .Addi- 
tional District Magistrate disposed of 
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the said Hule No. 23 of 1928 and his 
application for transfer numbered 56 of 
1928 together rejecting both the peti- 
tions. 

Order of the lower Court 

1. I have heard pleader for the peti- 
tioner and seen the records. The case 
being a summons case, the ^lagistrate s 
order under S. 247, Criminal P. C., 
(which evidently in this case was an 
unfortunate one) stands in the way of 
a re-opening of the question in view of 

S. 403, Criminal P. C. 

2. That S. 403. Criminal P. C., is a 
bar to further trial of a case in which 
an acquittal has been ordered under S. 
247, Criminal P. C.. will appear from 
many rulings begining with olden times 
and that is the accepted view up to pre- 
sent times see Suraiyd Sdstri y. Yen- 
Tcata BaoiXi.'Panchu Singh v. Unrior 
Mahomed Sheikh (2), Kedar Nath Bistvas 
V, Adhin Manji (3). This is also the view 
taken in Guggilappu Paddyaaya, In re 
(4) and a contrary view taken (Ayling 
and Napier, JJ.) in unreported-case Dude^ 
kula LalSaheb, Inre{6) referred under 

S 429, Criminal P. C., to the Chief 
Justice Sir John Wallis on a point of dis- 
agreement between Abdur Rahim and Na- 
nier JJ.: see full discussion ia.Dudekula 
Laf Saheb. In re (5). It will appear 
from this that the expression tried 
in S. 403, Criminal P. C , affords no 
ground for re-opening an order under 

S. 247, Criminal P. C., and that 
can be no further trial in cases in which 
acquittal has been ordered 
“statutory acquittal ) 

247 and 345. Criminal P. 0. I think 
this is the latest decision on the sub- 
ject, while valuable light is thrown 
on the situation by Guggtlappu 
Paddyaaya. In re 

that the non-meatioa ot S. 247, Criminal 
p C in the explanation under S. 40d, 
Criminal P.C. shows was not 

intended hy anything m S. 403, Crimi- 
nal P C , to limit the force of acquittal 

under S. 247, Criminal P. C. 

Q In my opinion there can be no 

further trial in this case. The applies. 

tion is rej ected. 

2 Weir 457. 

4 C. W. N. 346. 

3i^iird.^’53=3 I. C. 233=12 Cr. 

fmVi 40 M.a 

I. O. 261=6 M. L. w. 175. 


( 1 ) 

( 2 ) 

( 3 ) 

( 4 ) 

( 5 ) 


1886 ' 

1900 ' 

1903 ; 

1911 


Order. — We have examined the record 
and perused the explanation submitted 
by the Additional District Magistrate 
and on the facts appearing therein there 
cannot be any doubt that the order of 
acquittal passed on 18th May 1928 
must be set aside aud the case against 
Gostha Behari Ghatfcerjee retried by aj 
Magistrate other than the Magistrate! 
who passed the orders in the first in- 
stance to bo nominated by the District 
Magistrate. The rule is accordingly 
made absolute. 

P.r./jR K. Buie made absolute. 
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Mitter, J. 

Gulmatinnessa Chowdhurani Plain- 
tiff — Appellant. 

V. 

Jago Pali and another ^Defendants “■ 
Respondents. 

Appeals Nos. 542 and 613 of 1929, De- 
cided on 28th May 1929. against appel- 
late decrees of Dist- Judge, Dinajpur, 
D/- I5bh September 1927, 

(a) Inlerprelation of Statute*— Maxim de- 

no^v curat lex. 

The principle of deminiinis non curat Ux 

has no application to prohibitory statute. 

[P 659 C'lJ 

(b) Bengal Tenancy Act (8 of 1885), S* ^9 
—Enhancement by consent however small in 
excess of two-anna* in a rupee cannot be 
allowed— There is no escape under maxim 

demxniniis non cural lex. ^ _ 

The statute enacts in thi 
terms that there is to be no 

more than two-annas in tha rupee. 
oessis If there is an enhancement however 
small over two-annas in the rupee it means 
violation of the statute and such eahanca- 
ment cannot be allowed. The principle of 

viinimis non curat lex has no application to 
a prohibitary statute which says that excess 

can in no case be more than two annas. 

[P 659C Ij 

S.'C. Basak .&nd Narendra Nath Dalai 
— for Appellant. 

Sitangshu Bhusan Bose — for Respon- 
dents. 

Judgoaent. — In these two appeals by 
the plaintiff the facts are not in dispute. 
The suits iu which these two appeals 
arise were for arrears of rent. The 
plaintiff alleged that the original rental 
in one case was Rs. 22-9-0 and that the 
tenant subsequently agreed to an 
hanced rental of Rs. 25-6-5 gds. The 
holding in question is the bolding of an 
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cocupanoy raiyafc at a money rent and the 
enhancement exceeded very slightly the 
enhancement allowed under the law. 
S. 29, Ban. Ten. Act, prohibits an en- 
hancement by contract of more than two 
annas in the rupee. So in this case the 
legal enhancement would have been 
Rs, 25-6-2igd3. Instead of that it is said 
that enhancement was agreed to Rs. 
"25 6-5gds. in other words there is an en- 
hancement of more than 2igds. 

Both the Courts below have granted 
the plaintiff a decree in this suit at the 
rate of Rs. 22-9-0 which was the admit- 
ted rental. It was argued before them 
and that argument has been repeated be- 
fore me that there has not really been a 
contravention of the provisions of S. 29 
seeing that the excess is indeed so 
slight that the principle of deminimis 
non curat lex should be attracted to the 
facts of this case and that the Courts 
;below are wrong in not allowing the en- 
jhancement at the rate claimed because in 
jSpirit there is no violation of S. 29. I oan- 
joot agree with this contention. The 
statute enacts in the most explicit terras 
that there is to be no enhancement of 
more than two annas in the rupee. Ex 
looncessis there is an enhancement how- 
lever small over two annas in the rupee 
(and therefore the statute has been 
{violated. This principle of deminimis 
non curat lex has no application to a 
.prohibitory statute which says that the 
{excess can in no case be more than two- 
^annas. I have had to consider this 
question in another unreported case {Ap- 
peal from Appellate Decree 'No, 2314 of 
1926, Didhu Bhusan Das Mazumdar v. 
Ohenu Nasya) and I came to the same 
<Jonclusion at which the Courts below 
have arrived. The learned District 
Judge rightly points out that it may be 
a hard case because the enhancement is 
just over the legal maximum. But he 
Tightly reasons that it is not advisable to 
-stretch the law out of its obvious mean- 
ing. There is the plain direction of the 
law and it would not be right to make a 
Jepirture however slight from its pro- 
vision. If once you begin to make a de- 
parture with reference to the statute 
which is in the nature of prohibitory 
statute you know not whore you will stop 
and you may ultimately oDme to a posi- 
tion where the very object of the prohi- 
bitory statute will be frustrated. I think 
the Courts below have come to the right 


conclusion in allowing a decree at the 
rate of Rs. 22-9-0 in the suit. 

With reference to the other suit the 
original rental was Rs. 20-5-5gds. The 
amount which was contracted to be paid 
as enhanced rent was Rs. 22-14-0. The 
law allows the increase of only Rs. 
22-13-16^gd3. So there has been an 
increase of 32- gds. The increase is also 
slight bub the reasons which have been 
given with reference to the other case 
apply equally to this case and I think 
the Courts below were right in decreeing 
the plaintiff s suit at the admitted rate 
of Rs. 20-5-5gds. 

The result is that both these appeals 
fail and must be dismissed with costs. 
There will be one set of costs in both the 
appeals. 

V.B./R.K. Appeals dismissed. 
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Rankin, C. J./and S. K. Chose. J. 

Binjraj Maricari and others — Appel- 
lants. 

V. 

Das Mookerjee & Co. and oi/iers— Res- 
pondents. 

Appeal No. 1503 of 1927, Decided on 
27bh June 1929, against appellate decree 
of Offg. Addl. Sub-Judge, Burdwan, D/- 
24bh February 1927. 

? Civil P C., 0.40, R. 1— person ap- 

pointed by Court as manager of property in 
dispute cannot pledge credit of individual 
party. 

Generally speaking a person who is ap- 
pointed by Ooufb as the manager oJ the pro- 
perty in dispute, has no power to pledge the 
credit of an individual party. While in law 
it is mote usual to have that doctrine applied 
to a receiver and manager, the doctrine is 
equally applicable to any person appointed 
by the Court as an officer of the Court. 

CP 660 C 2] 

U t } dial Ohdlci^dbuT ty for Bdnhivi 
Chunder Mukerjee and Baidya Nath 
Banerjee—lot Appellants. 

Sarat Chander Basak, Puma Chandra 
Chatterji and Jyotish Chunder Sirkar — 
for Respondents. 

Rankin, C. J. !□ my opinion, this 
appeal must be allowed. 

It appears ‘that certain persons were 
owners of a colliery. One of those persons 
brought a suit for dissolution of partner- 
ship and the usual ancillary reliefs. 
While the suit was pending, the Court 
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in 1917 made an order, first of all, ap- 
pointing one Parna Chandra Barman to 
be the receiver of the partnership assets 
which had to be administered. On 
2Sth June of that year, defendants 1, 2 
and 4 put in an application agreeing to 
the appointment of Babu Puma Chandra 
as manager of the disputed colliery on 
Rs. 50 per month but objecting to his 
appointment as receiver. Accordingly, 
the plaintiff's pleader having intimated 
that his client had no objection to the 
appointment of Puma Chandra Barman 
as manager of the disputed colliery on 
Rs. 60 per month, the order appointing 
him receiver was cancelled and the 
Court appointed Puma Chandra Birman 
manager of the disputed colliery on 
Rs. 50 a month. That was the order on 
28th June 1917. In January 1918 there 

is an order : . 

“ Manager Parna Chandra Barman is direc- 
ted not to pay any amount oat of the profits 
of the disputed colliery to any of the partners 
■without the permission of this Court;” 

and, later on in Fehruiry 1918 : 

” the manager is directed to deposit in Court 
at once the profits of the colliery now in his 
hands as also the future profits.” 

It would appear that, in 19L8, a pre- 
liminary decree was passed and it would 
appear that at some subsequent time a 
receiver was appointed and that the 
colliery has since been sold. The time 
with which we are concerned is Decem- 
ber 1921 to February 1923 and, at that 
time, it would appear that this Mr. Bar- 
man had been acting as manager what- 
ever that title may connote for some 
four years. Some timber was wanted 
for the colliery and the plaintiff sup- 
plied the timber. The plaintiff brings 
his suit against some five or six persons 
but does not include among the ^0^“* 
danbs Mr. Puma Chandra Birman. The 
plaintiff’s case in his evidence, if not in 
his pleadings, is that he gob the order to 
supply this timber direct from the de- 
fendants or some of them themselves. 
That is entirely disbelieved. The find- 
in^ of fact is that he got the order 

straight from this Mr. Birman. 

The first Court having dismissed the 
plaintiff’s suit upon the ground. 
others, that it was nob shovyn 
Barman had the authority of the defen- 
dants to pledge their credit for goods 

required for the oolliery, the lower ap- 

pellabe Court deals with the matter in 
this way : 


“ Puma Chandra Barman bad been the 
manager from before; and, after the prelimi* 
nary decree in the suit referred to above, his 
appointment was confirmid by the Court with 
certain directions. In this state, I cannot 
think that he was only an officer oTthe Court 
and not an agent for the parties as well and, 
that being so, I cannot think that the plain- 
tifi was to seek for payment from the Court 
or from the manager.” 

It seems to me that the plaintiff, if he 
is to be allowed to change bis case and 
to show that the orders were given by 
some one who had the authority of the 
defendants to give the orders, has not 
proved the authority which it is neces- 
sary for him to prove. I confess some 
difficulty in understanding what the 
Subordinate Judge thought he was doing 
when he rescinded the appointment of 
Mr. Birman as receiver and appointed 
him manager of the disputed colliery. 
Bab, on the whole, it appeirs to me that 
Mr. Barman was intended to act as an 
officer of the Court, appointed by the 
Court and taking his directions from the 
Court. In these ciroamstances, it seems 
to me that it is in no way shown that 
Mr. Barman had authority from these 
defendants to pledge their credit for the 
goods which were require! for the col- 
liery. Generally speaking, a person 
who is appointed by the Court has got 
no power to pledge the credit of an indi- 
vidual party. While in law it is more 
usual to have that doctrine applied to a 
receiver or what is called a receiver and 
manager, the doctrine is equally appli- 
cable to any person appointed by the 
Court as an officer of the Ooart. In myr 
opinion, the lower appellate Court was 

wrong in thinking that Mr. Barman waa 
shown to snstain the dual capacity of 

being an officer of the Cjurb and at the 

same time an agent for the parties. I 
do nob think that the plaintiff has made 
good his case as alleged in the plaint or 
that he has mide good his case as it was- 
preseuted in Court. 

In my opinion, this appeal must suc- 
ceed and the plaintiff’s suit must be dis- 
missed with costs in all the Coarts ex- 
cept the costs of defendant 4 in this 
appeal. 

S. K, Ghose, J. — I agree. 

v.b./r.k. Appeal allowed^ 
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Full Bench 

Rankin, C. J. and C. C. Ghose, B. B. 
Ghose, Mdkerji and Mitter, JJ. 

Brojendra Sundar Banerji — Objector 
— Petitioner. 

V. 

Niladrinath M ukerjea and others — 
Applicants — Opposite Parties, 

Full Bench Ref. No. 1 of 1929, in 
Civil Rules Nos. 150 to 152 of 1929, De- 
cided on 29th July 1929, against orders 
of Dlst. Judge, 24.Pargana9, in Miac. 
Appeals Nos. 305, 306 and 307 of 1923. 

* (a) Succession Act (39 of 1925), S. 373 
—Scope — In proceedings under S. 373 Court 
has power to confine itself entirely to ques* 
iion of right to certificate and not to decide 
upon title, reality and character of claim. 

In tho proceedings under S. 373 it is not 
open to the Judge to allow the exact charac- 
ter of the applicant's claim to be litigated. 
Ho has only to see if there is ground 
for entertaining the application. He is not 
required to ascertain whether the debts were 
duo to the deceased within the meaning 
of S, 214 nor can he go into the question whe- 
ther the succession certidcate will be neces- 
sary or exigible under S. 214. Ho has to 
decide in a summary manner the question of 
right to certificate. A reasonable and sensi- 
ble claim to be enabled to proceed against a 
person as being a debtor of the deceased is 
sufficient for the purpose of olothiog the 
Court with jurisdiction under S. 373 and may 
be regarded as a ground for entertaining the 
application: 9 W. R 210; 24 W. R. 211, Foil.; 

S W,R. 317; 24 W.ri\ 203; 23 Dom. 119; (1914) 20 
M, L. J. 365, Ref ; 23 Cal. 431, Dial.; 25 Cal. 
320, 7iot Appr. [P 063 C 2; P 061 G 1] 

i?! (b) Succession Act (39 of 1925). Ss. 
289 and^ 291— Certificate taken by Hindu 
widow in respect of husband's estate — 
Death of widow— Certificate by husband’s 
heir can be obtained. 

Ou the death of the widow of the deceased 
who had taken out a succession certificate to 
the ^tato of the deceased and long after the 
death of the owner his heirs applied for suc- 
cession certiOoate with respect fo three items; 
one of which-was (1) a sura of deposit in Court 
as compensationmonoy with respect to land 

acquired under Land Acquisition Act during 

tho'liletimo of the owner. The application was 
dismissed as it was made after considerable 
delay after the death of the deceased and also 
on the ground that it should have been made 
for entire estate of the widow, bat the Court 
of appeal allowed the application and ordered 
that the certifioabe may be granted with res- 
pect to the item claimed. 

Held: that the decision was correct: 15 C, 
^V. N. 1018, held rightly decided but its 
reasoning not approved. (P 666 C 1] 


❖ fc) Succession Act (39 of 1925), 
S. 373 — Application by reversioners of 
estate of deceased, on death of widow who, 
had taken out letters of administration with 
will annexed, for their share in deposit in 
Court with respect to land compulsorily ac- 
quired under Land Acquisition Act during 
the lifetime of widow — Land Acquisition 
Court directing applicants to obtain succes- 
sion certificate — Subsequent application for 
succession certificate objected to by other 
heir who insisted upon litigating title and 
claim— Court overruling objection granting 
certificate — Court held entitled to grant 
certificate. 

B, a Hindu died leaving him surviving hia 
widow and two daughers. In due course the 
widow gob the letters of administration with 
the will annexed. One of the daughters pre- 
doceasod the widow while other died after her. 
Oa the death of all the three, sons of the pre- 
deceased daughter applied for withdrawal of 
their share in deposit under S. 31 (2) for lands 
compulsorily acquired under Laud Acquisi- 
tion Act. The Land Acquisition Judge direct- 
ed thorn to obtain succession -certificates. 
The land was acquired during the lifetime of 
widow. Thereupon they applied for succes- 
sion cartiftcate with respect to the deposit. 
The application was objected to by a son of 
other daughter who insisted upon litigating 
the title and demanded the Court to decide tha 
same before granting the cerbificabo. Tha 
Court overruled the objection and granted tha 
cartificate. The objector made an apolication 
in revision to the High Court. 

Held: that the Judge had jurisdiction to 
entertain the application and make the order 
granting the certificate and further the ob- 
jector's opposition was misguided. [P 606 C 1] 

Sarat Chandra Roy Choudhury and 
Santi Kumar Roy Choudhury — for 
Petitioner. 

Rupendra Cooynar Mitter, Bijon Be- 
hari Mitter for Shyama Prosad Mukho- 
padhya, Somesiuar P. Mukerji and Pro. 
hash Chandra \Bose — for Opposite Par- 
ties. 

Rankin, C. J. — Rai Bankim Chandra 
Chabterjee Bahadur died in 1894 leaving 
a widow and two daughters. The first 
daughter had four sons and the second 
three sons. The widow and both daugh- 
ters are now dead. In his will no men- 
tion was made of the land with which 
this case is concerned. The widow in 
duo course got letters of administration 
to his estate with the will annexed. In 
1926 land acquisition proceedings began 
and certain land was compulsorily ac- 
quired in the widow’s lifetime. The 
compensation money Rs. 2,000 was kept 
in deposit under S. 31 (2), Band Acquisi- 
tion Act. In 1919 the widow died. Ono 
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daughter had predeceased her and the 
other died in 1927. Thereupon, in 1928, 
three sons of the daughter who had first 
died made applications to the Subordi- 
nate Judge for succession certificates 
■with reference to the share due to each 
in the compensation money. A son of 
the other daughter objected to these ap- 
plications bub the certificates were 
granted. Thereupon he appealed to the 
District Judge, 21-Pargana3, who dis- 
missed his appeals with costs. He then 
applied for and obtained from a Division 
Bench of this Court three several Rules 
each calling on the applicant for certifi- 
cate to show cause why the order of the 
District Judge should not be set aside. 
These rules were granted in the revi- 
sional jurisdiction and under the powers 
conferred by S. 115 of the Code. 

It may be as well that it should here 
be explained that before making applica- 
tions for succession certificates the ap- 
plicants had petitioned the Land Ac- 
quisition Judge for payment to them of 
their share of the money. That Judge 
had on 18bh April 1928, directed them to 
obtain succession certificates for with- 
drawal of the amount from the Court. 


The rules granted by this Court came 
on for hearing before my learned brothers 
Suhrawardy and Jack, JJ« It was con- 
tended before them that a succession 
certificate could only be granted in res- 
pect of a debt due to the deceased and 
that the compensation money, even if it 
was a debt, was not a debt due to the 
deceased. This was the ground upon 
which the objector had resisted the grant 
of these certificates before the Subordi- 
nate Judge and before the District Judge. 
It has now been elaborately discussed in 
four Courts. In support of the decisions 
of the Courts below, the case of Abinash 
Chandra v. Probodh Chandra (1) was 
relied on. The learned Judges of the 
Division Bench disagreed with this deci- 
sion and in their order of reference have 
discussed various other cases in which a 
similar question has come before the 
Courts: Baticharani v. Adya Nath (2); 
Annavurnd v. Nalini Uohan {Z),.Bishnu 
V. Mungul D oss U): Tripura 

ri9111 15 C W, N. 1018=10 I. C. 357. 

(2) [1909] 36 Cal. ® 36=13 O. W, N, 966— 3 

^ I. 0.492=10 0. Ii. J. 160 

(3) [1915] 42 Cal. 10=23 I. C. 5o6— 18 U. W. 

N. 836. 

(4) 24 W. R. £03. 


Sundari (5); BanchordaB v. Bhagtihha^ 
(6) and Umesh v. Mathura (7). They have 
referred the following questions to the 
Full Bench: 

(1) If a property is acquired under the Land 
Acquisition Act after the death of the owner 
when it was in the hands of his widow or a 
person having a life-estate and the oompensa~ 
tioQ money is kept in deposit in the Land Ac- 
quisition Collector’s Office under S. 31, Land 
Acquisition Act, 1894, is such amount a debt 
within the meaning of S. 214, Succession Act 
1925, for which a certificate under Part 10 of 
that Act has to be obtained ? 

(2) Was the case of Abinash Chandra Pal- 
V. Prabodh Chandra Pal (1) rightly decided ? 

The reasoning of the learned District 
Judge was to the effect that if it was- 
proper and necessary for him in this 
proceeding, and in the absence of tho 
person or authority by whom the sum 
claimed was alleged to be payable, tn 
determine whether or not in strictness 


the claim of the applicants for certificate 
was a claim for a debt due to the decea- 
sed, he would be disposed to answer that 
question in the negative; nevertheless it 
was not incumbent upon him before mak- 
ing the grant of a certificate to enquiro 
too closely into the questions whether 
the sum of money claimed was due and 
whether it had been due to the deceased 
within the meaning of the provisions of 
the Succession Act. 

The order of reference in my judgment 
does not at all points snoceel in keeping 
separate two questions which are differ- 
ent. One question which can be raUed 
is the question whetfaper under S. 214, 
Succession Act. the Land Acquisition 
Judge was entitled to refuse an order for 
payment of any portion ot tho money un- 
less a succession certificate was produced 
by the applicant. This question does 
not arise in the present case. Nor could 
it be decided between the present par- 
ties. The only question which in this 
proceeding is open for discussion is tho 
question whether the Subordinate Judge, 
finding that the applicants desire, for 
the purpose of prosecuting their claim to 
be formally clothed with tho character 
of representatives of the deceased, was 
entitled in all the oircumstanoes of tho 
case, and upon the usual safeguards, to 
give them a certificate which would havo 
this effect for what it was worth; or wh^ 
ther, on the other hand, he was obliged 
t o decide in the presence of these psrt ^gs 

(5) 22 W. R. 45. 

(6) [1894] IS Bom. 394'. 

(7) [1901J 28 Cal. 246=5 C. W, N. 607. 
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and in the absenoo of the person or au- 
thority from whom the money was 
claimed, the question as to the character 
and reality of the claim; and whether, 
if he reached the conclusion as a result 
of the evidence adduced, that the com- 
pensation money was not a debt due to 
the deceased, he was obliged thereupon 
to act upon this view and to refuse a cer* 
tificate which would enable the appli- 
cants to pub themselves forward to the 
liand Acquisition Judge in a representa- 
tive character. 

If the compensation money was not a 
debt due to the deceased no succession 
certificate could operate as giving title 
to the money. Before the Land Acquisi- 
tion Judge a succession certificate would 
in no way prevent the objector from con- 
tending that the compensation money 
was not a debt due to the deceased and 
from putting forward his own title there- 
to, Indeed in any case in which there is 
room for serious controversy as to the 
nature and character of the claim to a 
sum of money, it is manifestly more 
convenient, and more in accordance with 
familiar notions of procedure, that the 
controversy as to this matter should be 
carried on and decided after the party 
desiring to do so has been put in a posi- 
tion to assert any claim of the deceased, 
rather than that it should be decided in 
the absence of the party who is interest- 
ed in getting a good discharge and upon 
an issue whether or not a right to stand 
in the shoes of the deceased should be 
accorded to the person who asks leave to 
prosecute the claim in that character. 

Section 372, Succession Act, provides 
that an application for a succession cer- 
tificate must be verified like a plaint and 
shall set forth inter alia the right 
under which the petitioner claims and 
the^ debts and securities in respect of 
which the certificate is applied for. 
S. 373 provides that if the Judge is 
satisfied that there is ground for 
for entertaining the application, he shall 
fix a date for hearing and issue certain 
notices and upon the date fixed or as 
soon thereafter as may be practicable 
shall proceed to decide in a summary 
manner the right to the certificate.’' Cls.2 
and 3 are as follows ; 

“ (2) When the Judge dooidhs the right 
thereto to belong to the applicant, the Judge 
shall make an order for the grant of the certi- 
ficate to him. 

(3) If the Judge cannot doeide the right to 


the certificate without determining questions 
of- law or fact which seem to him to be too 

intricate and difficult for determination in a 

summary proceeding, he may nevertheless 
grant a certificate to the applicant if he 
appears to be the person having prima facie 
the best title thereto.” 

An examination of this section leads 
me to the conclusion that the legislature 
contem>Mat6d first that the District 
Judge should be satisfied not that a suc- 
cession certificate will be necessary or 
exigible under S. 214 or otherwise, but 
that there is “ground for entertaining the, 
application.” That is to say, that it is 
a serious and sensible application by a 
person who desires to make a claim in 
the representative character which he 
seeks. Cls. 2 and 3 contemplate that tho 
Judge shall endeavour to determine whe- 
ther applicant is the proper person or a 
proper person to be clothed with the repre- 
sentative character and it is made abun- 
dantly clear that any intricate questions 
of fact or law bearing upon this question 
may be solved in a summary manner. 
The legislature by exacting fees and by 
making j^rovision for the requirement of 
a bond would seem to have taken away 
all temptation to apply for a succession 
certificate save in cases where a succes- 
sion certificate will enable the grantee to 
prosecute a claim as a representative of 
the deceased with greater advantage than 
he would have been able to do in the 
absence of this representative right. 

S. 387 provides that no decision under 
this part upon any question of right bet- 
ween any parties shall be held to bar the 
trial of the same question in any suit or 
in any other proceeding between the same 
parties. In my opinion nothing could be 
more misguided, unnecessary and objec- 
tionable than that questions of the exact 
character of an applicant’s claim should 
be litigated upon an application, for a 
succession certificate and in the absence 
of the party or authority against whom 
ths claim is made. The objector in the 
present case, for example, is in no way 
damnified by the grant of the certificate. 
He is entitled to object ))efore the Land 
Acquisition Judge to any order for pay- 
ment out of the compensation money 
upon any ground which he can establish 
showing that the money was not due to 
the deceased but is money which, in the 
events that have happenerl, is payable to 
him. If he has any grievance against 
the order of 18tb April 1928, he has his 


664 Calcutta Brojesdra Sundar V. Niladrikath (FB) (Bankin, C. J.) 1929 


'remerly. To inaigfc upon litigating the 
jquestions at issue between the parties 
■under the provisions of S. 373, Succes* 
Jsion Act, is merely the tactics of ob- 
struction. 

On the other hand it would clearly be 
inconveoient if in a case such as this the 
Land Acquisition Court should take the 
view that the nature and character of 
the claim was such as to entitle it to 
require the production of a succession 
certificate, while at the same time the 
Judge to whom application for such 
cretificate must be made purported to 
decide between these parties that the 
debt in question could not be regarded as 
having been due to the deceased and t^hat 
accordingly no right to represent the 
deceased for the purpose could be given 
to any one. In my opinion it is not the 
law that the Court upon an application 
for a certificate has to decide for itself, 
as a condition of granting the certificate, 
that the ease is one in which the debt 
was due to the deceased person within 
the meaning of S. 214, A reasonable and 
sensible claim to be enabled tOj^roceed 
against a third party as being a debtor 
of A deceased person is sufficient for the 
purpose of clothing the Court with juris- 
diction under S. 373 and may be regarded 
as ground for entertaining the applica- 

tion. 

As regards the case of Abtncish v. trro^ 
hodh (1) I desire to observe that I do not 
think that questions of this character 
can be decided merely upon the principle 
that it is nob necessary or advisable 

“ to plaoa a narrow and restricted construo- 
tion upon the provisions of the ' Succession 

Certificate Act.” 

If this case • were a case in which it 
was proper or necessary to decide the 
question whether the Lmd Acquisition 
Court was entitled to refuse piyment to 
the applicants under S. 2L4 of the Act, it 
would I think be very necessary to point 
out that this section is a restrictive 
section and must be carefully and ac- 
curately construed. I demur very strong- 
ly for example, to a contention that 
arrears of rent accruing due in respect of 
premises comprised in the deceased s estate 
in respect of a period subsequent to his 
death cannot be recovered without a suc- 
cession certificate. There can be no 
question under S. 214 of treating some- 
thing as due to the deceased or to his 
estate by any kind of legal fiction or 


analogy. The question before us is to be 
settled in my judgment by a careful con- 
sideration of the summary procedure 
laid down by the legislature in S. 373. 
This shows with great clearness that the 
issue of a succession certificate may be 

justified without the Court arriving at a 

conclusion to the effect that such a certi- 
ficate is a necessary condition without 
which the claim could not sucoeel, or 
that the debts were due to the deceased. 


Under Act 27 of 1860 the effect of a 
certificate was not limited to the^ parti- 
cular debts mentioned in the application. 
It was conclusive of the representative 
title against all debtors to the deceased. 
In Bhugobutty v. Bholanath[B) it wis 
contended that there could he no debts 
due to the deceased and it was laid down 
that this was not a matter for the 
Judge’s consideration. I am inclined 
to think” said Jackson. J. : 

” it would be convenient if the law 
ed that all applications for certificate shoula 
state that there are debts due to the estate and 
that the Judge should satisfy himself that 
there are grounds for making the application. 

In a later case Lcoh, J., observed ; 

** It might so happen thst the applicant U 
not aware of the existence of debts, Imt applies 
for a certificate as a precaution. Sharfit v. 
Thahoor Monee (9).” 


In 1875 we find Glover, J.. repeating 
the same rule and in the same way as 
Jackson, J., had done : 

” The current of decisions in this Coart 

seems to lay it down that the petitioner for a 

^rove^hu" tiUe® tt oon0c“^h£debtsT^^^^^ 

L need for the certifioate by giving at least 
«rima facie evidencs of the existence of debts; 
P \ T have not been shown any decisions 
ooin^to that length I am willing to follow 
the ralicga mantioned above, aad to hold fih^t 
the oetitioaors’ title was the thing to ha looked 
to. Beem-Al v. (10).” 

Th© basis of these decisions was that 
the language of S. 3 of the Act of 1360, 
on which it appeared that the one thing 
which the Gjurt had to do was to ” de- 
termine the right to the certificate.” 16 
may be ” as Jackson. J., observed in the 
case already cited : 

” that the person who obtains snob oertifl’ 
o^ta obtains an entirely barren tiSls, an® 
that he would derive no banefis from it whs 
ever, but thatss his affair.” 


(3j [1867] 8 W. R. 317. 
(9) [1863] 9 W. R. 240. 
:'10) [1375] 21 W, R. 211. 
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Now Bishnu v Mandal (4) whioh has 
been greatly relied upon by the objector 
in this case was decided under the Act 
ol 860 and the observations of Mitter, J., 
were made with reference to the con* 
etruction put upon the Act by the cases 
.to which I have referred and by other 
cases decided in the same sense. He 
eays of them : 

It; is suMoienb to obsorve that they merely 

lay down that it is nob the 

business of the Judge to enquire into the 
■question whether there were debts due to the 
deceased person or not. Granting that to be 
the oase, it does not follow that when without 
any inquiry it is admitted by the parties that 
there were no debts due to the deceased the 
Court would still be bound to grant a certi- 
ficato under Act 27 of 1860.” 

Mitter, J., was dealing with the case 
upon appeal ; he gives no support to the 
theory that there has to be a finding as 
to the existence of debts dae to the de* 
ceased as a condition of the Judge’s juris- 
diotiou to grant a certificate. He is 
only saying that the Court is not help* 
less and is not bound to grant an appli- 
cation which can be seen without fur- 
ther enquiry to be baseless. 

When the legislature came to amend 
the Act of 1860 it took occasion in the 
new Act (7 of 1889) to effect several 
changes. The most important change 
was that it permitted an applicant to 
confine his application to those debts 
which ho chose to include and gave the 
certificate effect only as regards the 
particular debts specl6ed therein. It 
made more clear that the Judge’s en- 
quiry was to be summary but it retained 
as the description of the subject-matter 
tho phrase “ the right to the certificate.” 
There is every reason to think that tho 
line of decisions from whioh I have cited 
had not escaped its attention. It seems 
indeed to have adapted, if not adopted, 
the language of Jackson, J., in Bhughutty 
V Bkolanatk (8) (above cited). It re- 
quired the Judge not to decide upon 
contest whether the particular debts in- 
cluded in the applioatioa were really 
due at all or were really due to the 
deceased but to satisfy himself before he 
fixed a day for hearing or issued notices 

that there is ground for entertaining 
the application.” To my miud there is 
both logic and policy in this. I do not 
say that the Judge may not change his 
mind and in the end dismiss the appli. 
cation as baseless altogether but the 
contest after notices have issued is still 


to be confined to “ the right to the certi- 
ficate.” Prima facie a person disputing 
the title cf the deceased to the debts in 
question is only putting himself out of 
Court, showing good reason why some 
willing person other than himself should 
bo authorized to assert the claim in the 
right of the deceased. No doubt there 
may be baseless claims for a certificate 
and it is right that the Court should nob 
be helpless to resist them. But I demur 
altogether to any doctrine which in- 
volves the Judge in finding upon contest 
at the enquiry that there is good prima 
facie evidence that the debts were due 
to the deceased. If Radu Rani v. 
Brindaban (ll) involves this then I 
think it should he overruled. There the 
certificate had been granted without 
any evidence at all although it was 
opposed. The Judge would seem to have 
refused to consider at any stage whether 
there was any ground for entertaining 
the application. Maclean, C. J., said : 

** I think bo is bound to enquire into the 
matter and requite at least some evidence to 
show that there is a prima facie case that 
the property ** belonged to the deceased per- 
son.” 

This does not seem to mean that ha 
must hear the objectors’ evidence and 
argument upon the point and decide 
whether in the end a good prima facie 
case has been made out upon tho evidence 
as a whole. In the present case for 
example tho Judge if he thought the 
order of the Land Acquisition Court was 

ground for entertaining the applica- 
tion,” would have been entirely within 
his rights, Hurri Krishna v. Balab- 
hadra (12) was a very different case ; 
It was an appeal by an applicant who 
claimed as adopted son and whose appli- 
cation for certificate had been dismissed 
without any enquiry at all as to his 
right to the certificate. I do not find 
in the judgments in Bai Kashi v. Par- 
bhu Keval (13) any reference to the 
legislature’s provision for the Judge 
being satisfied that there are grounds for 
entertaining the application, but the 
reasoning of Chandavarkar, J., in that 
case is unanswerable in so far as it 
shows that an enquiry into the existence 
of the debt is a useless proceeding. The 
question there was precisely as here 
whether the debt belonged to the de - 

(11) tl897l 25 Cal. 320=2 C. W. N. 69. 

(12) [1896] 23 Cal. 431, 

(13) [1903] 28 Bom. 119=5 Bom. L. R. 721. 
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ceased or to the objector in an indepen- 
dent right. The same view has been 
taken in Madras Srinivasachariar y. 
Gopalan (14). 

Of the two questions which have been 
put to the Full Bench I would observe 
that the first question together with a 
considerable portion of the order of 
reference deals with a matter which in 
this case does not arise. We are not 
here concerned with the question whe- 
ther a certificate “ has to bo obtained.” 
We are only concerned with the ques- 
tion whether the learned Judge had 
ljurisdiction to issue the certificate. As 
regards the question whether Ahinash's 
case (l) was rightly decided, I am of 
opinion that it was open to the Court in 
that case to make the order which it 
made, namely, to send the case back to 
the District Judge for retrial in accord- 
ance with law. But I am not prepared 
to say that I approve of the reasoning 
by which this order was supported. 

In my opinion the Subordinate Judge 
had jurisdiction to make the order in 
this case and the opposition on the part 
of the objector has been misguided 
throughout. In my judgment the case 
is not one, on any view of it, which calls 
for our interference under S. 115 of the 
Code and the correct order to make is 
that we should discharge the Rules with 
costs before the Division Bench and 
before us. Consolidated hearing fee Be- 
fore both Benches five gold mohurs. 

C. C. Ghose, J. — I agree. 

B. B. Ghose, J.—I agree. 

Mukerji. J.— I agree. 

Mitter, J. — I entirely agree in the 

judgment delivered by my Lord, the 

Chief Justice. ^ , 

V-B./r.K. R ule discharged. 

(14) [1914] 26 M. L. J. 363='23 I. C. 424^ 
(1914) M. W. N. 323. 
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Page and Mallik, JJ. 

Prasanna Kumar Sarma and others 
Plaintiffs— Appellants. 

V. 

Satish Chandra Sarma and others 

Defendants— Respondents. 

Appeal No. 2529 of 1926, Decided on 
10th September 1928, against decree of 
Sub-Judge, Isfe Court Sylhet, D/- Slst 
July 1926. 


Partition— Suit for — Rights determined 
must be between parties qua cosbarers. 

In a partition suit the rights of the parties 
are to be determined qua cosharers and the 
right which one cosharer may have against 
the rights and interests of another under a 
mortgage cannot be enforced as the parties 
qua cosharers have no interest whatever in 
the mortgage, CP 667 0 1] 

Hemendra K. Das— for Appellants. 

Gunada Ch. Sen. and Paresh Lai 
Shome—loT Respondents. 

Judgment. — This appeal was adjourn- 
ed in order that the parties, who are 
close relations, should have an oppor- 
tunity of considering their position, and 
arriving at some sensible and reasonable 
solution of the problem. Unfortunately 
they have been unable to agree as to 
what course they would invite the Court 
to take, and claim the rigour of the law. 
They shall have it. 

The suit is one for partition, and the 
parties are the descendants of three 
brothers, the plaintiffs, the descendants of 
one; defendants 1 to 3, of the second, and 
defendant 4 of the third brother. It is 
not disputed that defendants 1 and 3 are 
entitled to eight annas share ; neither 
was it challenged that defendant 4 was 
entitled to four annas and the plaintiffs 
to four annas. In 1902 the plaintiffs 
purchased two annas from defendant 4, 
and in this suit they claimed a declara- 
tion that they were entitled to a six 
annas share, that the property be parti- 
tioned by metes and bounds, and they be 
allotted khas possession of that 
the property which fell to them. ^ Defen- 
dant 2, however, has raised this objec- 
tion to the allotment of the full six annas 
to the plaintiffs, viz., that in 1881 the 
predecessor of the plaintiffs executed a 
kat kabola in favour of the mortgagees, 
the Shyam Chaudhuris, who were really 
the benamidars for the father of defen- 
dants 1 to 3, that under that kat kobala 
defendants 1 to 3 are entitled to posses- 
sion, and under those circumstances the 
plaintiffs ought nob to be given upon par- 
tition, khas possession of more than two 
annas. Now the Shyam Ohoudburis are not 
parties to this suit, and any decree made 
which might affect their interest would be 
null and void as against them. Neverthe- 
less, the lower Courts have held in truth 
and in fact the money advanced to the 
plaintiffs under the kat kabola was paid 
not by the Shyam Chaudhuris but by the 
predecessor of defendants 1 to 3, and that 
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the Shyam Chaudharis bad executed the 
kat kabola merely as benamdars for the 
father of defendants 1 to 3. Pursuant to 
that finding the lower appellate Court re> 
fused to pass a decree in favour of the 
plaintiff. In our opinion the decision of 
the lower appellate Court cannot stand. 
This being a partition suit the right of 
the parties has to be determined qua co- 
sharers, and it is not disputed that the 
plaintiffs were entitled to a four annas 
'shares and to a further two annas share 
;by reason of the purchase of two annas 
jfrom defendant 4 in 1902. It may or 
Imay not be that defendants 1 to 3 have 
'Some rights and interests in the four 
annas share which formed the subject 
imatter of the kat kabola as against the 
plaintiffs, but as qua cosharers they have 
no interest whatever in the mortgage. 
Whether they have any rights under the 
mortgage will depend upon circumstances 
which it is neither proper nor necessary 
to consider in the present suit in which 
Shyam Chaudhuris are not impleaded. 
If defendants 1 to 3 have any rights as 
against the plaintiff’s four annas share 
under the kat kabola, they will take such 
steps to enforce their rights as they may 
be advised. As to whether they had any 
rights, or if they had any rights whether 
they have now lost them, we express no 
opinion. 

The result is that there will be a 
declaration that the plaintiffs are enti- 
tled to a six annas share in the ejmali 
property, that upon partition being ef- 
fectedy allotment of six annas shall be 
made to the plaintiff in khas possession 
as against the defendants as cosharers. 
The plaintiffs are entitled to their costs 
from the contesting defendant 2 in all 
the Courts. 

V.B./r.k. Order a'icordincjly . 
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Jack and Mitter, JJ. 

Ham Krishna Sardar — Appellant. 

V. 

Sree Kania Mondal and others — Res- 
pondents. 

Appeal No. 4oo of 1927, Reoided on 
8th February 1929, against appellate de- 
cree of 4th Addl. Dist. Judge, 24-Par- 
ganaa, D/- 24th August 1926. 

Civil P. C., O. 1, R. 3 — Suit for specific 
performance — Agreement by father to sell 
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land faeld in jama — Father in conjunction 
with son telling part of jama in contraven- 
tion of contract— Father dying pending tuit 
“Son is necessary and proper party. 

There was an agreement to soli land held in 
jama and it was not performed but on the 
contrary the part of the jama wns sold by the 
party in conjunction with his son to a third 
person. The party aflocted by the non-perfor- 
mance filed a suit againstt he person ^Yho 
agreed to sellihis son and the vendee# During 
the pendency of the suit the «p6rson ^who en- 
tered into agreement died# The son contended 
that ♦ho could not be made a party to the suit 
as ho held the jama under a title different from 
his father and the performance of contract 
was not maintainable against him# 

Held : that the suit necessitated going into 
the question of whether son was interested 
in tho subject-matter^ of the contract or not 
and he was a necessary and proper party to the 
suit: 10 Cal. lOGl, ReL on. Cases Ref.i^ GG9 Cl] 

Rupendra Coomar Mitter and Khitin- 
dra Nath Bose — for Appellant. 

Santi Coomar Roy Choudhury — for 
Respondents. 

Mitter, J. — This is an appeal in a suit 
foi specific performance of a contract. 
The facts, on wbicli the question of law 
raised by this appeal depends lie within 
a short compass. It appears that de- 
fendant I held a jama of Re. 5 for two 
and half bighas of land under the superior 
landlords Bamsebak Sana and others. He 
contracted to sell this jama to the plain- 
tiff for a sum of Rs. 250 on 29th Magh 
1329 B. S. and e.xecuted a bainanama 
after taking an advance of Rs. 85. He 
promised further to execute a deed of 
sale within 15th Cbaitra lc29 B. S. He, 
however, failed to perform his part of 
the contract notwithstanding repeated 
requests from the plaintiff and, instead 
of performing the said contract, he as the 
plaintiff alleged in his plaint, joined 
with his son defendant 2 who is the ap- 
pellant in this Court in settling one 
bigha out of the two and half bighas of 
land in suit with defendant 3. The pre- 
sent suit had consequently to be insti- 
tuted by the plaintiff. Defendant 1 died 
during the pendency of the suit in the 
primary Court. The main contention of 
defendant 2 who is tho appealing defen- 
dant was that, as ho was claiming under 
a title different from that of his father 
defendant 1, the suit for specific perfor- 
mance and for recovery of possession of 
the disputed land as against him was not 
maintainable, and that be had been im- 
properly joined in the suit. 

This objection was taken in the Couit 
of first instance ; but the Munsif nega- 
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tived it and decreed the plaintiff’s suit 
against defendants 1 and 2 and dismissed 
the claim for khas possession as against 
defendant 3 on the ground that he took 
his lease without notice of the contract 
for sale, in favour of the plaintiff. The 
plaintiff, it was ordered by the decree, 
was to get khas possession of one and 
half bighas of land and, with regard to 
the remaining one bigha leased out to 
defendant 3, the suit for khas possession 
was dismissed and the plaintiff was de- 
clared entitled to rent. The Court of 
first instance found that the land be- 
longed to defendant 1 and that he was 
competent to enter into the contract for 
sale. On appeal to the lower appellate 
Court, the learned District Judge affirmed 
the finding of the trial Court on the ques- 
tion of fact as to the plaintiff s title and 
also held that the objection of the defen- 
dant that the suit was bad for multifari- 
ousness or misjoinder of parties and 
causes of action must be overruled, as 
having no substance in it. 

A second appeal has been preferred to 
this Court by defendant 2 and the main 
contention advanced by the learned advo- 
cate for the appellant is that, as defen- 
dant 2 was claiming under a distinct 
title to that of his father, the suit was 
not maintainable as against him and that 
be ought either to have been dismissed 
from the suit or that the suit should 
have been dismissed as against him. In 
support of this contention, reliance has 
been placed on several decisions both of 
the English Court of Chancery and of the 
Indian Courts. It is argued that the gene- 
ral rule is that a person who is a stranger 
to a contract is not a proper party to a 
suit for specific performance of the said 
contract. It may be conceded that that 
is the ordinary rule as it is founded on 
the ground of convenience. But hero tho 
plaintiff’s case being that defendant 2 in 
conjunction with his father defendant 1 
set up a title in himself to a portion of 
the property contracted to be sold, in 
those circumstances, the ordinary Tule, 
in my opinion, has no application to the 
facts of the present case. This case re- 
ally resembles the case which was before 
this Court and is reported in Muhund 
Lall V. Ghhotey Lall (l). It was pointed 
out by Roinesh Chunder Mitter, J., that 
the plaintiff in that case: 


Sree Kanta (Mitter, J.) 

“charged defendant 1 with having resorted to 
certain devices in concert with defendant 3 to 
defeat his rights arising out of the oontraot 
under which he was suing ; he called defen- 
dant 3 a mere benamidar and there was no ad- 
mission on the face of the plaint or in the 
plaintiff’s case that defendant 3 had a sepa- 
rate or distinct interest from that of defen- 
dant 1.” 

That was the ground on which the 
English cases to which I will presently 
refer and the case reported in Luckumsey 
Oakerda v. Fazulla Cassumhhoy (2) on 
which reliance was placed were distin- 
guished by Mitter, J. 

The first case relied on is the case of 
Ve Houghton v. Money (3), in which it 
was admitted by the plaintiff that there 
was a conveyance in favour of Money, but 
it was said that the conveyance was exe- 
cuted under such circumstances as would 
make it a voidable one. Similarly, in 
the case of Ijiiokumsey Oakerda y. Faz- 
ulla Cassumbhoy (2), it was distinctly 
admitted by the plaintiff that the third 
party who was not a party to the con- 
tract had a distinct interest. The posi- 
tion taken up by the plaintiff in the pre- 
sent case as appears from his allegations 
in the plaint is similar to the position 
of the plaintiff in the case reported m 
Mukund Lai v. Ghhotey Lall (D- It 
has been argued by tho learned advocate 
for the appellant that defendant 2 set up 
a case of distinct interest from that of 
his father. But it is plain that the case 
of the plaintiff does not rest upon the 
defence set up. The application of the 
case of De Houghton v. Money (3; to the 
present case, as contended for by the ap- 
pellaa6» caiild not bo jnstifio^ seeing that, 
in that case, the plaintiff himself dis- 
tinctly alleged in the plaint that the 
third party who was not a party to the 
contract had a distinct interest in the 
land contracted to bo sold or conveyed. 
Piggot, J., who delivered a separate 
judgment in the case of Mukund Lall v. 
Ghhotey Lall (1) also pointed out that : 

"it does appear to ma that tbe point at which 
tho rule in De Houghton v. 2doney (3) wonln 
bo applicable would not be reached in this 
case. The question is : Are not dofendants 
1 and 3 identical and that question in itself, 
if answered in the affirmative, as it has been, 
precludes the applioatioo of these cases." 

Reliance has also been placed on an- 
other decision of the English 
namely, the case of Tasker v. Small (4^ 

• 2) [1830] 5 Bom. 177. 

(3) [1333] 2 Ch. A. 166. 

(4) [1871] 3 My. & C.R. 63. 


(1) [1884] 10 Cal. 1061. 
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There what was contracted to be sold was 
the equity of redemption in a certain 
estate on which there was a previous 
mortgage and it was held, as is pointed 
out by Fry, L. J., that the^mortgagee was 
not a necessary party in the suit for 
specific performance. Whatever the rul6 
of the Court of Chancery might have been 
in early times, that rule, as Lord Justice 
Fry points out in his Treatise on Specific 
Performance of Contract at para. 175, has 
been considerably modified by S. 49, 
Chancery Procedure Act of 1852. The 
learned author remarks : 

“In the Court of Cbaucery persons having 
adverse or inconsistent rights in the subject* 
matter of the suit could not be joined as plain- 
tiSs : nor could a person who had no interest 
he joined as plaintiff with one who hai. • The 
importance of the doctrine of misjoinder was, 
however, diminished by S. 49, Chancery Pro* 
cedure Act, 1852.“ 

“In some cases,” says the learned 
author, “ parsons claiming adversely 
might be made defendants.” Again, in 
para. 192, the learned author remarks 
with regard to the matter in hand as 
follows : 

“The plaintiff may unite in the sams action 
and iu the same statement of claim several 
causes of action, subject to a power in the 
Court or Judge to direct separate trials of any 
of such causes of action. Farther, the Court 
or a Judge may at any stage of the proceed- 
ings order the name of any party, plaintiff or 
defendant, who ought to have been joined or 
whose presence before the Court may be ne- 
cessary in order to enable the Court effectu- 
ally and completely to adjudicate upon and 
settle all the questions involved in the action, 
to be added." 

It seems to me, having regard to the 
allegations in the plaint in the present 
case, that it was essential that the ques- 
tioQ as to whether defendant 2, who sub' 
sequent to the contract in favour of the 
plaintiff leased out a portion of the land 
to defendant 3 along with his father, was 
interested in the subject-matter of the 
contract or not should be gone into and 
decided and that the decision could only 
be arrived at effectually in the presence 
of defendant 2. In this view of the 
jmatter, I am of opinion that the Courts 
belo^ are right in holding that defendant 
2 was a necessary and proper party to 
the suit. This is the only contention 
which has been urged in appeal before us 
and, as this contention fails, the appeal 
must be dismissed with costs. 

Jack, J. — I agree. 

V.B./r.K. Appeal dismissed. 
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Mukerji and Malluc, JJ. 


Mokshud Mandal a)ii others — Defen- 
dants — Appellants. 

V. 

Khedu.Mondal — Plaintiff — Respon- 
dent. 


Appeal No. 765 of 1928, Decided on 
6bh February 1929, against the appel- 
late decree of Sub-Judge, Mnrshidabad, 
D/- ILth November 1927. 

(a) Ejectment— Suit^for — Co-trespassera 

arc necessary parties — Decree against de- 
fendants in the absence of other necessary 
defendants illegal. 


Suit for khas possession on declaration of 
title is not raaintainabU iu the absence of 
defendants who are co-trespassers and the 
decree passed against the defendants present 
is one not warranted by lasv: A. 1. H. i'J2S 
Cal. 138, Foil. [p (J 70 q j] 

(b) Civil P. C., S. 96— Suit decreed 
against defendsLnts present and dismissed 
against defendants unrepresented — Plain- 
tiff’s appeal barred. 

Where a suit is decreed against some of 
the defendants and dismissed against the 
minor defendants as they wore not repre- 
sented it is not at all open to the pJaintili to 
prefora crossappeal against such dismissal 
as it does not amount to a decree. 

[P 070 C 1 91 

h\(c) Civil P. C., S. 2 (2)-Suit dismissed 
against some defendants on account of non- 
representation — Plaintiff not responsible 
for non representalien — Dismissal is not- 
dftcree. 


The dismissal of a suit against some defen- 
dants on account of non- representation for 
which plaintiffs are not to blame is not a 
decree within the meaning of S. 2 (2). Aa 
regards these defendants there is no adjudi- 
cation. far less any expression of an adjudica- 
tion determining the rights of the parties 
with regard to any of the matters in the suit. 
It merely struck those defendants out of the 
suit as being persons who were not really be- 
fore the Court and is widely different from 
an order which purports to strike out a de- 
fendant on the ground that no cause of action 
has been m vde out against him, or an order 
striking out from the array of parties a de- 
fendant as an unnecessary party and dis- 
missing the suit as against him which ordera 
clearly fall within chat definition. 


[ P 670 C 2] 

Benoyendra Prosad Bagchi arid Durga. 
Charan Mitter — for Appellants. 

Bijan Kum%r Mukherji—{ov Respon- 
dent. 

Judgment — This appeal has arisen 
out ot a suit whiah was instituted by the 
plantiff for kbas possession on declara- 
tion of his title. The allegations in the 
plaint were that the land in suit for- 
merly belonged to one Domon Sheikb» 
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that by successive transfers it eventually 
came to belong to the plaintiff and he 
was in possession of it till ha wis dis- 
possessed by the defendants. The de- 
fence was that the holding was a non- 
transferable occupancy holding and the 
idaintiff acquired no title by his pur- 
chase, nor was he in possession thereof. 
Two of the defendants were minors, 
whose natural guardian did not appear 
though served with summons, and 
through some mistake on the part of 
the officers of the Court the matter was 


not put up before the Court for proper 
orders and the plaintiff being unaware 
of the fact that the natural guardian 
had not appeared did not take steps to 
have a guardian appointed by the Court. 
The trial Court overruled the defence 
on the merits and finding the facts in 
plaintiff’s favour dismissed the suit as 
regards the minor defendants namely 
defendants 3 and 7 as they were not re- 
presented and decreed the suit as against 
the other defendants declaring the plain- 
tiff’s title and ordering that the plain- 
tiff do get possession by eviction of 
those defendants. An appeal was pre- 
ferred by the defendants against whom 
that decree was passed, bub it was un- 
successful. They have then preferred 


this second appeal. 

The contention of the appellants is 
that the suit was nob maintainable in 
fche absence of defendants 3 and 7, who 
were oo trespassers as parties defendants 
and that the decree passed against the 
appellants is one nob warranted by law. 
The contention is amply supporbei by 
the decision of this Court in the case 
of Arunodov Chakravartt v. Mahommad 
Ali (1) and must be given effect to. 

The question then arises as to the 
proper order that should be passed. 
The Subordinate Judge appears to have 
been of the view that if the plaintiff 
has preferred a cross appeal he would 
have allowed the plaintiff an oppor- 
tunity to proceed with the suit after 
■cetbing defendants 3 and 7 properly 
irepresentoa therein. While _ we agree 
with the Subordinate Judge in holding 
that the plaintiff was not to blame 

for non-representation of defendants 3 
and 7 in the suit and consequently 
that such an opportunity be 

given to him, we are nnable to hold 

(1) A, I. B. 1923 Cal. 133. 


that it was necessary or at all open to 
the plaintiff ■ to prefer a cross-appeal. 
It is true that in the formal decree that 
was drawn up the suit against defen- 
dants 3 and 7 was dismissed, but the 
dismissal in our opinion was not a decree 
within the meaning of S- 2 (2) of the 
Code. As regards these defendants there 
was no adjudication, far less any ex- 
pression of an adjudication, deter- 
mining the rights of the parties with 
regard to any of the matters in the suit. 
It merely struck those defendants outj 
of the suit as being persons who were' 
nob really before the Court and is widely 
different from an order which purports 
to strike out a defendant on the ground 
that no cause of action has been made 
out against them. Idan Khan v. Mendt 
Lai (2) or an order striking out from the 
array of parties a defendant as an un- 
necessary party and dismissiug the suit 

as against him. Bama Bao v. 
Pittapur (3). which orders clearly fal ' 

within that definition. No »PP®" 

therefore in our opinion 

part of the Munsiff's decision and the 

plaintiff could nob have preferred a oross- 

^^In our judgment therefore the proper 
order to pass in this case is to set aside 
the decrees of both the Courts below and 
remand the suit to the trial Court so 

that the plaiubiff may now get ^0*0“' 
dants 3 and 7 properly before the Court 

and proceed with it. 

Costs incurred in this litigation up 

till now shall be costs in the cause. 

v.b/r.k. 


(Q) X* 0- ,, 

isi riOlO] 42 Mad. 219 — 36 M. 

(3) LiOUj I 32 


U J. 163=313 
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B. B. Ghose and Panton, JJ. 

Dwijendra Krishna Dutt and an- 
other — Defendants — Appellants. 

V. 

Kedar Nath Porfrfar— Plaintiff— Bes- 
pondent. 

Appeal No. 398 of 1927. Decided oq 
lUh March 1929. agaiust original order 
of Sub-Judge. Pabna. D/- loth Deoero- 

her 1926. 

^ CWil P. C., S. 47-Exeeulion 
missed on cerlificalion ot iotisfoetion 
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Mutual mistake— Order can be reopened — 
Unilateral mistake of fact (mistake by de- 
cree-holder in calculating amount due)— 
Order dismissing execution application on 
decree-holder’s certifying full satisfaction 
cannot be reopened. 

Whare an order of dismissal of execution 
case is made on account of mutual missake, 
the order by consent may be reopened. There 
is no authority that any order or proceeding 
can be reopened on the ground of mistake of 
fact of one of the parties to it. 

An execution case was dismissed on the 
application of the decree-holder stating that 
the decree had been satisded in full. Subse- 
quently the decree-holder applied to have the 
execution proceedings reopened on the ground 
that the decree-holder made a mistake in cal- 
culating the amount due to him under the 
decree as a result of which the decree-holder 
got much less than what he was entitled to. 

Held : that the execution proceedings could 
not be opened. It would be against all funda- 
mental rules of relief on the ground of mis- 
take to say that the mistake due to the negli- 
gence of one of the parties is sufficient to 
relieve him of his own agreement. fP 672 C 1, 2] 

SdTixt Ch, Hdi ChoiudhuTy, Semendrd 
Chandra Sen, Surendra Nath Bose (Sr.) 
and Satyendra Chandra Sen — for Ap- 
pellants. 

Jogesh Chandra Roy and Krishna 
Kamal Maitra — for Respondent, 

B. B. Ghose, J.— -This is an appeal by 
the judgment-debtors against an order of 
the Subordinate Judge reopening an 
execution proceeding on an application 
made by the decree-holder on 223d March 
1926. The ground on which the Court 
below has granted his application for 
reopening the execution proceeding and 
allowed him to execute the decree again 
for a sum of Rs. 2150-5-0, was that 
the decree-holder made a mistake in cal- 
culating the aniiount due to him under 
the decree and in stating in his petition 
dated 22nd March 1926 that the decree 
was satished on payment of Rs, 5,300 by 
the judgment-debtors on that date. The 
learned Subordinate Judge who was the 
predecessor of the Subordinate Judge who 
finally decided the case held that the 
Court had jurisdiction to reopen an exe- 
cution proceeding on the ground of mis- 
take on the authority of the case of Nil 
Ratan Khasnobish v. Ram Button Chat- 
terji (l) on which the respondent also 
relies in this Court in support of the 
judgment of the Subordinate Judge. The 
Subordinate Judge who decided the case 
finally went into the question as to how 
m uch was due to the decree-holder on 

(IJ [1907] 5 0. W, N. 627. ' 


22nd March 1926 on account of the decree 
that he had obtained against the judg- 
ment-debtors. He went into the evi- 
dence as regards the different payments 
made by the judgment-debtors and came 
to the conclusion that a certain payment 
of Rs, 2,000 which the judgment-debtors 
alleged to have made was not true and, 
therefore, the amount stated in the ap- 
plication for execution of the decree- 
holder which was made on 16th June 
1925 was less by about Rs. 2.000 on ac- 
count of a mistake made by the decree- 
holder and he held that the order of dis- 
missal on satisfaction should, therefore, 
be set aside. 

On appeal by the judgment-debtors it 
was contended on their behalf that the 
Court was functus officio and that their 
case came within the ruling of Fakarud- 
din Mahomed Ahsan v. Official Trustee 
of Bengal (2). It may, however, be con- 
ceded that the Court can reopen an order 
or decree on the ground of fraud, mis- 
representation or mistake ; and where an 
order has been made by consent of par- 
ties, it IS well settled that that order can 
be reopened on grounds on which a con- 
tract may be set aside or rectified. The 
application made by the decree-holder on 
223 d March 1926 stated that in the exe- 
cution case of the decree-holder : 

“out of the entire sum due to the judgment- 
debtor R*. 5,300 was settled as payable to the 

decree-holdsr after deduction of the amount 
remitted” 

and as this sura was paid, nothing 
remained due on account of the decree. 
Upon this application the execution case 
was dismissed on full satisfaction by the 
order of the Court. The question is : can 
the execution proceedings be reopened on 
the ground stated by the decree-holder 
that he did not desire to make a remis- 
sion of more than Rs. 114 while his dues 
on the decree were over Rg. 7,000. Iq 
our opinion, it cannot. Strong reliance 
has been placed by the respondent on the 
cage of Nil Ratan Khasnobish v. Ram 
Hutton Chatterji (ij, oited above. In 
that case, the only question that was 
debated vvas whether the Court had juris- 
diction either under S. 244, Civil P. C., 
of 1882 (corresponding to S. 47 of the pre- 
sent Code) or under S. 623 of the old Code 
(as a matter of review) to reopen an order 
mido of dismissal of an execution pro- 
ceeding on full satisfaction. It appears 


(2) [1884] 10 Cal. 538. 
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from the judgment that some other points 
were sought to be raised on behalf of the 
appellants iu that case before the Court ; 
but the learned Judge disallowed the 
endeavour to raise them. What appears 
in that case is that both sides had re- 
presented to the Court that the decree 
had been satisfied and I think it must 
have been held by the Court of'appoal 
below that the order of dismissal was 
made on account of mutual mistake of 
the decree-holder and the judgment- 
debtor. In such a case, as I have already 
stated, an order by consent may be re- 
opened. No authority has been shown 
'nor can it be urged, in my opinion, that 
'any order or proceeding can be reopened 
on the ground of the mistake of fact of 
one of the parties to it. The general 
principle as to mistakes of fact is codified 
in S. 22, Contract Act, where it has been 


petition for execution, the calculation 
would be wrong. However that may be, 
the sole ground upon which the decree- 
holder sought for reopening the proceed- 
ings was that there was a mistake, which 
must have been due to hia own negli- 
gence or to the negligence of his own 
agents. This cannot be a ground for 
reopening the proceedings. It would be 
against all fundamental rules of relief on 
the ground of mistake to say that mis- 
take due the negligence of one of the 
parties, is sufficient to relieve him of his 
own agreement. This appeal will, there- 
fore, be allowed with costs, hearing- fee 
being assessed at five gold mohurs. 

Panton, J. — I agree. 

v.b./r.k. Appeal allowed. 
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laid down that 

“ft contracb is no!; voidable merely because 
it was caused by one of the parties to it being 
under a mistake as to a matter of fact,” 

What appears in this case was that 
in the application for execution which 
was made by the decree-holder on l6th 
June 1925 it was stated in the Col. 7 
that the amount of the decree was 
Rs 12 000 and odd. The amount cre- 
dited was Bs. 8,000 and odd. Therefore 

deducting this amouat the sum of 
R 3 4 234 was stated by the decree-holder 
tobe’due. To it, he said, the interest 
and the costs of the previous execution 
should be added. It was urged in the 
Court below on behalf of the decree- 
holder that the mistake in calculation 
was due to the execution clerk. But that 

can hardly be put forward as a ground. 

Ib was not for the execution clerk to say 
how much was paid to the decree-holder 
by the judgment-debtors on previous 
occasions. He found in the Petition for 
execution which asked for Rs. 4,234 as 
the principal amount due and upon that 
the execution clerk mide some calcula- 
tions. If he found that Rs 5,414 was 

due to the'decree-holder and if any mis- 
take was made by him, that mistake was 
made in favour of the decree-holder and 
not against him and the pleader for the 
judgment-debtors simply said, if the 
decree-holder’s evidence is to be believ^, 
that what has been calculated by the 
clerk has been correctly calculated. It 
has not been pointed out that taking the 
decree holder’s figure as given in the 


Cuming and Pearson, JJ- 

Asmatullah Pramanik Plaintiff " 
Appellant. 

V. 

Gamir Pramanik and others Defen- 
dants — Respondents. 

Appeal No. 2642 of 1926, Decided on 
25th February 1922, against appellate 
decree of Sub-Judge, Bogra, D/- 27th 
August 1926. 

(ft) Civil P. C., O. 34. R. I— Person having 
title ftdverse end pftrftmount to morlgegor 
or mortgftgee cennot be mode party. 

As ft general rule the proper scope of a mort- 
gage suit is to cut ofl the equity of redemp- 
tion and bar the rights of the mortgagor and 
those claiming under him. The only proper 
parties to suoh a suit being the mortgagor 
and the mortgagee and those who have ac- 
quired an interest under them subseqaent Co 
the mortgage. In snch a case a stranger set- 
ting up an adverse claim of title cannot be 
made a party for the purpose of litigating 
Chat in the mortgage suit : 33 Cal. 425, Foil, 

[P 673 C 2J 

^ (bj Civil P. C , S. 11 — Mortgage Suit- 
Defendant with interest in equity of re- 
demption has also independent paramount 
title — Latter not impeached — Claim decreed 
by default-^Decree does not operate as rea 
judicata in subsequent suit as regards para- 
mount title. 

Where in a mortgage suit brought for rea- 
lizatiou of the mortgage secnricy, and the 
barring of the equity of redemption a party, 
who is impleaded as defendant by virtue of 
his interest in the equity of redemption and 
not in his other distinct capacity as asses- 
sing a paramount and independent title to 
the mortgaged property, does not “PP****?# 
Che claim is decreed, he is not precluded ey 
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res ]adioata from setting up his independent 
and paramount title in a subsequent suit : 
3S C. L, J, 183, Dist.\ 12 Cal. 414; 8 O. W. N, 
365; 23 C. L. J 587; 40 All. 584; .4. I. R. 1927 
Mad. SOI; 20 Cai. 79; A. I. R. 1924 Cal. 138; 
A. r. R. 1920 P. C. 81, Ref. [P 675 O 1, 2] 

Atul Chandra Oupta and Jitendra 
^umar Sen Gupta — for Appellant. 

Nasim AH — for Respondents. 

Pearson, J. — The facts here are as 
follows ; The land in suit was a non- 
transferable occupancy holding belonging 
to one J. N Moitra and held under him 
by two brothers Jadab and Madhab in 
equal shares. The holding was brought 
to sale by the landlord for arrears of rent 
and purchased by himself in 1915. In 
1916 Jadab mortgaged his i share to 
plaintiff. In February 1917 the two 
brothers sold a portion of the jote to de- 
fendant 1 and defendant 2 in the present 
suit. In 1918 plaintiff sued on his 
mortgage against Jadab making defen- 
dant 1 and defendant 2 also parties; the 
suit was decreed in March 1919 on com- 
promise against Jadab and ex parte as 
regards defendant 1 and defendant 2, On 
22Qd June 1921 Jadab's half share was 
brought to sale in execution and pur- 
chased by the plaintiff. Upon his going 
to take possession he was resisted by de- 
fendant 1 and defendant 2 on the ground 
that they had taken a settlement from 
the landlord in January 1918. Hence 
the present suit. This settlement has 
been found as a fact by the lower appel- 
late Court, which dismissed the suit 
with costs. 

The main argument before us has been 
upon the question whether defendant 1 
and defendant 2 are not now estopped 
from raising this question of paramount 
title in the settlement of 1918 seeing that 
they failed to raise it in the previous 
mortgage suit brought by the plaintiff 
against Jadab to which defendant i 
and defendant 2 were also made parties, 
though they did not appear. The ques- 
tion was not argued in the' lower appel- 
late Court for it was there conceded that 
no estoppel existed in the present case. 
The rule of res judicata is set out in 
S. 11, Civil P. C., 1903, which provides 
that no Court shall try any suit in 
which the matter directly and substan- 
tially in issue has been directly and sab- 
stantially in issue in a former suit bet- 
ween the same parties litigating under 
the same title, in a Court competent to 
try such subsequent suit, and has been 

1929 G/85 A 86 


hoard and finally decided. If this part 
of S 11 were in itself exliaustive it would 
bo impossible in tho circumstances of 
the present case to support the plea. 
But then comes Uxpin. 4 which lets in iho 
principle of constructive res judicata l)y 
explaining that any matter which might 
and ought to have been made ground of 
defence or attack in such former suit 
shall be deemed to have been a matter 
directly and substantially in issue in 
such suit. In the circumstances of the 
present suit it is conceded that tho mat- 
ter of the paramount title might have 
been made a ground of defence in the 
previous mortgage suit, and the dispute 
is narrowed down to the question whe- 
ther it ought so to have been. 

It is clear enough that as a general 
rule the proper scope of a mortgage suit 
is to cut off the equity of redemption 
and bar the rights of the mortgagor and 
those claiming under him; the only 
proper parties to such a suit being the 
mortgagor and the mortgagee and thosej 
who have acquired an interest under 
them subsequent to the mortgage. Id 
such a case a stranger setting up an, 
adverse claim of title cannot be made a 
party for the purpose of litigating thati 
in the mortgage suit; Jaggeswar Dutt v ' 
Bhuban Mohan Mitra {i). In Nila 
Kant V. Suresh Chandra (21 certain de- 
fendants impleaded in a mortgage suit 
as beirig interested in the equity of ro- 
demption subsequent to the mortgage set 
up a title paramount and claimed not to 
be proper parties ; they were accordingly 
dismissed from the suit, and the Judi- 
cial Committee agreed that that was the 
correct view; otherwise it was said, the 
suit would have been multifarious and 
confused in the highest degree if it had 
gone ou in that shape, as the defence raised 
was quite foreign to the scope of a mort- 
gage suit. Certain other decisions are 
to be found in the reports bearing upon 
this question where, as in the present 
case, the person subsequently setting up 
a claim of paramount title is a party to 
the former litigation in another capacity 
which brings him within the legitimate 
arena of the mortgage suit. 

Thus Hare Krishna v. Robert Watson 
& Co. (3j is a case where the question of 

(l> [1905] 33 Oal. 42.5=i3 O. L. J. 20.5. 

(2) [1880] 12 Cal. 414=12 I. A. 171=4 Sar. 

685 (P.O.). 

(3) [1901] 8 0. W. N. 365. 
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paramount title had been raised by a de- 
fendant whom the mortgagee had made a 
party as being interested in the equity of 
redemption ; the plaintiff aooepted the 
issue on that footing, and was not al- 
lowed subsequently to maintain that it 
should not have been raised. In Girja 
Kanta v. Mohim Chandra (4) the facts 
were that three brothers A, B and C 
were owners of the disputed property. 
A and B executed a mortgage of the en- 
tire property to the plaintiff. Then A 
died and subsequently the mortgagee 
sued B and G to enforce his security. 
B was made a party as an original mort- 
gagor and as one of A’s representatives: 
C only as the representative of his de- 
ceased brother A. There was no sugges- 
tion that the mortgage was operative 
otherwise against C. A decree was then 
made ex parte in the mortgage suit and 
the property was brought to sale and 
purchased by the plaintiff. He failed to 
get actual possession and sued to eject 
B and C. It was held that C was en- 
titled to plead his paramount title and 
was not bound by the doctrine of res 
judicata ; that as C was a party to the 
previous suit only as representing his 
brother A the question whether the 
mortgage was operative against him in 
his personal capacity was not and could 
not have been raised in that litigation, 
as the suit was framed. The principle 
of this case was followed in Gobardhan 
V. Munna Lai (5) where a puisne mort- 
gagee holding also a paramount title in 
one instance did not appear, and in the 
other attempted to setup his paramount 
title but was not allowed to do so; see 
also Bamanna v. VsnTiatanarayana (6). 
In the case of Srimanta Seal v. Bindu* 
basini (7) the facts were very similar to 
those in the present case, and the posi- 
tion is thus summarized, that : 

“ the plaintiS was joiaed as a defendant in 
the suit instituted hj the mortgagees to en- 
force their security. At that time he had a 

twofold character He was no doubt 

joined as a defendant as the purchaser of the 
equity of the redemptiou. But he could 
set up his title paramount derived from the 
landlords.” 

The learned Judge (who was also a 
party to the decision in Girja K anta’s 

(4) [1916] 23 O. Tj. J. 537=35 I. O. 294=20 
O. W. N. 675. 

(5) [1918] 40 All. 584=46 I. 0. 559=16 
A. L. J. 639. 

(6) A. I. R. 1927 Mad. 301. 

(7> A. I. R. 1924 Cal. 138. 
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case (4) case above cited) then refers to 
the case of Hare Krishna v. Robert Wat^ 

son k Oo» (3) and continues: 

*' Here the plaintiff was a defendant in 
the mortgage suit. He had a twofold 
character. As purchaser of the equity of 
redemption he was properly before the Ooort : 
as settlement holder from the superior land- 
lord, he oould set up a defence that the mort- 
gage could not be enforced against the pro- 
perty in his hands. He did not take that 
defence and the result was that a decree was 
made for sale of the mortgaged property in 
his presence. The decree is operative against 
him and he will be bound by the result of the 
sale in execution. In the present litigation, 
he seeks to avoid the decree and to make it 
inoperative, though it was passed in his pre- 
senoe and is obligatory upon him. Olearly 
such a course is not permissible : if this suit 
were allowed to be maintainod, the only 
possible result would be a multiplioity of 
litigation.” 

This decision iu Srimanta v. Bindu~ 
basini (7), has been sfcrougly urged on 
behalf of the appellant iu the present 
case. It is a matter for observation, 
however, that throughout the judgment 
the mind of the Court is directed entirely 
towards whether the defence of the para- 
mount title **oould'’ be set up in the 
mortgage suit ; nowhere does it appear 
that the Court applied itself to the con- 
sideration of the question whether that 
was a matter which not only might bub 
also ought to have been made a ground 
of defence in the former suit, within the 
meaning of Expln. 4, S. 11, Oivil 
P. 0. Unless both conditions are satis- 
fied the rule will not apply. 

The questioQ whether a matter ought 
to have been made ground of defence or 
attack in a previous suit is one which 
has been said to depend upon the parti- 
cular facts of each case ; and where 
matters are so dissimilar that their union 
might lead to coufusiou the ooustructiou 
of the word becomes important: Kam- 
eswar Pershad v. Rajkumari (8). Nila* 
leant v. Suresh (2), has been already 
mentioQdd as a case of a mortgage suit 
where a defendant beiug impleaded as 
having purchased subsequent to the mort- 
gage set up a title paramount by way of 
defeuce, aud was dismissed from the suit 
and their Lordships of the Judicial 
Committee approved that procedure. It 
is true that there were other parties in 
the suit also claiming paramount titles 
in respect of other portions of the pro- 
perby, which would have served to a ooen^ 

(8) [1892] 20 Cal. 79=19 I. A. 934=6 Bar. 

241 (P.O.). 
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taabe the multifariousness and oonfusion 
to which referenoe is made, but there is 
no indication that a Court must go into 
a question of title paramount, even if 
raised in a mortgage suit by only one 
defendant who is impleaded in another 
capacity as having an interest in the 
equity of redemption. In Radha Kishan 
V. Kurshed Hossein (9) already referred 
to, where a prior mortgagee was made a 
party in a suit on a subsequent mortgage 
and did not set up his title, their Lord- 
ships say, at p- 15: 

“The rulo is clear ; the controversy is 
narrowed down to the question whether the 
facts invite its application. It becomes neces- 
sary therefore to see what the position (of the 
prior mortgagee) was in the former suit.” 

The position as their Lordships pro- 
ceed to show was that he was a prior 
mortgagee with a paramount claim out- 
side the controversy of the suit unless 
his mortgage was impugned. Gonse* 
quently to sustain the plea of res judicata 
it was incumbent on the subsequent 
mortgagee in the ciroumstanoes of that 
case to show that they sought in the 
former suit to displace the prior mort- 
gagee’s title and postpone it to their own, 
which meant that it would have been 
necessary for them as plaintiffs in the 
former suit to allege a distinct case in 
their plaint in derogation of the para- 
mount claim of the prior mortgagee 

I think these matters above set out 
afford a guide for the decision here It 
must be seen what the position of defen- 
dant 1 and defendant 2 was in the former 
suit as framed. So far as the plaint was 
concerned there was no case made in dero- 
gation of any paramount claim : on the 
contrary, it was an ordinary mortgage 
suit brought for the realization of the 
mortgage security and the barring of the 
equity of redemption, defendant 1 and 
defendant 2 being impleaded therein as 
possessing an interest in the equity of 
redemption and in no other capacity. 
They did not appear. In my opinion in 
order to sustain the plea of res judicata 
in the present case it wonld have to be 
shown that in the previous suit the ques- 
tion of paramount title had been alleged 
in order to displace it ; and that is not 
the case. Had defendant 1 and defen- 
dant 2 appeared and endeavoured to raise 
the question themselves in the suit as 
'framed, it is possible that the plaintiff 

(9) A. I. R. 1920 P. 0. 81^47 Oal. 662=:;47 1. 

A. 11 (P.O.). 
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might have objected and it would havei 
been open to the Court to sustain the 
objection and refuse to enlarge the scope 
of the suit. If, as I think, the Court had 
at any rate the discretion, if not the 
duty, to refuse, it oaunot now be conten- 
ded that the matter was a ground which 
ought to have been raised. If admitted, 
it might open the door to the addition 
of other parties concerned, in this case, 
for instance, the landlord through whom 
the paramount title was claimed. It 
would have altered the whole character 
aud scope of the suit by the introduction 
of matters outside the limits assigned to 
the controversy by the plaintiff himself, 
within which the relief he sought was 
confined. Having chosen those limits, I 
do not think that in the circumstances 
here existing it is permissible for him 
to contend, as he does, that because the 
doctrine of res judicata has its root in the 
policy of avoiding multiplicity of suits, 
therefore it was obligatory on the defen- 
dant in the previous suit to raise the 
question of title which the plaintiff him- 
self might have endeavoured to put in 
issue by his pleading had the suit been 
differently framed and properly framed 
for that purpose. I would therefore re- 
ject the couteution that in the circum- 
stances of this case the matter is one 
which ought to have been raised in the 
previous suit, and hold that the facts do 
not attract the operation of the principle 
of res^ judicata. 

A further point has been raised in the 
appeal, that in deciding whether the 
landlord did or did not recognize the old 
tenant after the rent- sale the Court has 
wrongly placed the burden of proof. The 
appellant seems to argue that it was for 
the plaintiff to get from the landlord’s 
man any explanation of the entry of four 
annas in the landlord’s register. He 
argues that the entry of four annas was 
a piece of evidence in his favour and it 
was for the opposite party to explain it 
away, inasmuch as it would by itself 
show recognition by the landlord. What 
the Judge says in that the so called pay- 
ment of four annas only was extremely 
curious and no explanation was sought for 
from the landlord’s man who was exa- 
mined. By this I think the learned 
Judge means that the fact that only four 
annas was paid in two years was curious 
and that plaintiff did not attempt to get 
from the landlord’s man why only four 


Asmatulla V. Gamib (Pearson, J.) 




676 Calcutta 


NAGENDBA V. AmBICA CffAHAN 


1929 


annas was paid. What the plaintiff was 
asked to explain was not why four annas 
had been paid which was a fact in his 
favour but why only four annas had been 
paid and not more. The important word 
in the judgment is the word only. 
There is no substance in this contention.. 

The result is that the appeal is dis- 
missed with costs. 

Cuming, J. — I agree. 

v.B./r.K. Appeal dismissed. 
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appeal from any other decree 
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to^e had to the power of the Oourt 

(d) Civil P. C.. S. 104-No appeal lies 
from order granting amendment unless it is 

considered as question of review. 

There can be no appeal from an order 
‘ eranting an amendment as such unless in- 
deed it be considered as sometimes it has 
been considered as a question of review in 
>Yhioh case it may be possible to maintain 
an argument that there can be an 
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suit or execution of 'mortgaged decree-"- 
Mortgagee can apply for execution as trans- 
feree. 

If a mortgagee who has obtained a decree 
upon the mortgage, mortgages the decree 
with specific provisious that the subseqaent 
mortgagee should be oompetent to realize the 
sum of bis mortgage by being made a part.v 
to the execution proceedings, and should 
have full powers to withdraw the deposit by 
the mortgagor judgment*debtor and that if 
the original mortgagee failed to pay the 
money lent within a certain period the subse* 
quent mortgagee would be oompetent to re- 
alise the sum due by bringing a suit against 
his borrower or by execution of the mort- 
gaged mortgage deoree the subsequent mort- 
gagee has the decree assigned to him within 
the meaning of O, 21, R. 16. [P 679 O 93 

(f) Limitation Act, Art. 182— Appeal doea 
not operate as stay of execution but only 
postpones it. 

In execution purposes an appeal by itself 
never operates as a stay. There is the right 
to execute the moment the decree is passed; 
but if there is an appeal the time of limita- 
tion is postponed and does not rnn until the 
decree determining the appeal is made. So 
the broad principle in India as regards execu- 
tion matters is that time is not computed 
from the date when the right to apply ac- 
crues but is postponed in oases where there 
is an appeal. [P 679 0 23 

sii (g) Limitation Act, Art. 182— Decree 
amended long alter judgment — Appeal pr^ 
ferred from amended decree — Amended 
decree modified — Second appeal preferred 
to High Court dismissed — Correct date for 
determining time for execution is dale of 
dismissal of second appeal. 

A decree which appeared to be a final mort- 
gage decree was passed on 10th October 1917 
and on 8kh April 1919 on the application of 
the decree-holder it was amended upon more 
than one point. From the decree as amen- 
ded the judgment-debtor appealed and the 
decree was modified in this way that while 
part of the matter added by way of amend- 
ment was retained part was set aside. On 
further appeal to the High Court the appeal 
was dismissed on 24th Jniy 1924. The appli- 
cation for execotion was presented on 18th 
November 1925. 

Held: that the application was not barred 
for the correct date for determiniog the time 
of limitation was 24th July 1924. IP 673 0 23 

(h) Practice — Amendment of decree should 
not be allowed after considerable delay. 

On a mere question as to whether they 
should get such and such a sum of money or 
a little more the Goars should refuse to en- 
tertain application for amendment of decree 
after a considerable delay such as of _ 18 
months nnless there is a reason iustifyiofi 
delay. CP 679 C Ij 
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No. lOL. 

Rankin, C. J. — In this oase, if: ap- 
pears that one Nagondra Nath Banerjt 
has appealed from an order dismissing 
the applioation for exeoution of one Kar- 
tik Chandra Sen. This appeal cannot he 
sustained and must be dismissed with 
oosts. Hearing fee two gold mohurs. 

No. 134.. 

In this case, an application for execu- 
tion has been made by one Kartik 
Chandra Sen who is a sub-mortgagee of 
the decree of which execution is sought. 
The first question is the question of 
limitation. The lower Court has found 
that execution is time barred. The 
facts are these: The decree in question 
which appears to have been a final 
mortgage decree was passed on lOth 
October 1917. On 8th April 1919, on 
the application of the decree-holder 
that decree was amended. It was amen- 
ded upon more than one point. It 
was amended in respect of interim 
interest; it was amended upon some 
questions of costs and there was 
further question of post diem interest 
at six per cent upon which it was also 
amended by the trial Court. From that 
decree as amended, the judgment-debtor 
appealed and the learned District Judge 
modified the amended decree in this 
way that, while a part of the matter 
which had been added to the decree by 
way of amendment was retained, another 
part, namely, that relating to post-diem 
interest was set aside. From that de- 
cision of the District Judge an appeal 
was taken to this High Court which was 
dismissed on 24th July 1924. 

Now, the petition for execution in 
this oase was presented on 18th Novem- 
ber 1925. The question is what is the 
terminus a quo from which time has 
to be computed under Art. 182, Soh. 1 
to the Limitation Act of 1908. It seems 
reasonably clear that the date 10th Octo- 
ber 1917, the date of the original decree 
cannot be the period of time from which 
limitation runs because that decree was 
modified iu various ways by subsequent 
orders, and so to hold would be contrary 
to Cl. 4, Art. 182. The next date 
which may be considered is '8th April 
1919 on which date the decree was 
amended. It has been contended before 
<U8, that, on a strict interpretation of 
Art. 182, that really is the correct date. 
1 am of opinion that that too cannot be 
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the correct date because it is quite 
clear that, from that amendment or 
from the decree as amended on 8bh April 
1919 an appeal was brought and the 
decree was subsequently raodifiel so that 
it ceased to be in all respects the test 
of the liability of the parties. The 
question, therefore, is whether the next 
date 2Lst January 1922 the date on 
which the District Judge modified the 
amended decree can be regarded as the 
date from which limitation runs. No 
doubt, it would be the date from which 
limitation would run but for the fact 
that an appeal was brought from that 
decree of the District Judge which 
appeal was dismissed on 24th July 1924. 
We have to consider whether it is true 
to 'say that the case of an appeal 
from an amended decree is different from 
the case of an appeal from any other 
decree so that, while it is clear law that 
an appeal from any other decree post- 
pones the date from which limitation 
runs for execution purposes, an appeal 
from an amended decree has no such 
operation. 

In my judgment, there is no ground 
either upon a strict construction of 
Art. 182 or in principle for that con- 
tention. The matter may bo looked at 
in this ‘Way: when a decree is amended 
and for this purpose it matters nothing 
whether in amending the decree the 
Court has confined itself within the 
powers given by S. 152, Civil P. C. or 
not the only decree that exists is the 
decree as modified by the amendment 
and the only decree from whioh an 
appeal can be brought is the existing 
decree by which the proposed appel- 
lant is aggrieved. For the purpose 
of computing limitation for appeals 
the law is clear enough. Under the 
Civil Procedure Code a decree has to 
be dated as of the date of the judgment. 
The appeal has to be brought within a 
oertain time from the date of the decree. 
Whether a decree is amended or is not 
amended, the date of the decree is the 
date of the judgment and the fact that 
the decree is amended does not operate 
of itself to extend the time for appealing. 
That goes back to the date of the judg- 
ment and not to the date either of the 
drawing up of the decree or of the 
date of the amendment. Accordingly, 
when there has been an amendmentr and 
it is reasonable that the time for ap- 
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pealing ehoitli be extended recourse 
has to be bad to the power of the 
Court under S. 5, Lim. Act. There 
is no appeal from an order gran- 
ting an amendment as such, unless in- 
deed it be considered, as sometimes it 
has been considered, as a question of re- 
view in which case it may be possible 
Ito maintain an argument that there can 
!be an appeal from that order. But the 
view taken in such a case as Brojo Lai 
V. Tara Prosanna (l), is that the cor- 
rect course in to get an extension under 
S. 5, Lim. Act and that the appeal that 
is brought, is brought from the decree 
that is to say, from the amended 
decree because there is no other 
decree in existence. In this case, we 
have to remember that, when the appeal 
was brought to the District Judge, it 
was an appeal from the 6nal decree of 
10th October 1917, the oiroumstance 
that it had been amended being a cir- 
cumstance which has no fundamental 
importance in this case though it 

have had importance if any question ba 

arisen about the appeal being in time. 
The District Judge when on 3l8t Jan- 
uary 1922 he modified the amendment 
really modified the decree dated lutn 
October 1917 the only decree that exis- 


ted in the case. , 

Under these circumstances, we have 
to ask ourselves whether^ 
any ground in logic or m lan- 
guage of the Limitation Act for re- 
fusing to apply the broad general 
prkioiple that a decree operates as 
res judicata but when it is appealed 
from the matter becomes again sub- 
judice, and for execution purposes the 
party, although he is allowed to levy 
execution notwithstanding an appeal, 
is not, as a matter of limitation, re- 
quired to do so until the appeal has 
been disposed of, a principle which dates 
so far back as 1871 and was enunciated 
in the judgment of Dwarkanath Mitter, J., 
in Bam Charan v. Lakhi Kani (2). 
The sole special feature is that the de- 
cree which the District Judge modified 
was a decree which had been amended. 
I am of opinion that on principle such 
a decree is exactly like any other decree 
and it is of no materiality for the Present 
purpose whether the decree of 10th 
October 1917 had been a mended or had 

(1) [19063 3 0. li.J. 188^ tTi 

(3) 7 B. L. R. 704=16 W. R. 1 (F. B.). 


not been amended. If we look at the 
languge of Art. 182, it is quite true that 
Cl 4 merely says that where a decree has 
been amended the time runs from the 
date of the amendment, but there is 
provision in Cl. 2 which deals with the 
question of appeals to say that appeals in 
the case of amended decrees are any dif- 
ferent in their 'effect upon limitation 
from appeals in the case of other decrees. 
The only thing that was necessary 
in 1908 was to deal with the simple case 
of a decree which afterwards was am- 
ended and to give an extension of time 
for that. Mr. Brojo Lai Ohuokerbnrfcty 
in a very able argument has referred to 
the case of Hari Mohan Dalai v. Para^ 
meswar (3). That was a case where the 
question arose under Art. 181, ooh. 1. 
Lim. Act. Now there is this broad com 
trast between Art. 181 and Art. 182 that 
under the residuary Art. 181 time runs 
from the date, to use the exact language 
of the statute, " when the right to apply 
accrues. " In execution matters, that is 
not usually the case. It never is the 
case of execution purposes that an ap 
peal by itself operates as a stay. There 
is the right to execute the moment a de- 
cree is passed but if there is an appeal! 
the time of limitation is postponed} 
and does not run until the decree deter-j 
mining the appeal is made. So, thej 
broad principle in India as regards exe- 
cution matters is that time is not oo™- 
puted from the date when the right to 
apply accrues, but is postponed in oases 
where there is an appeal. It does not, 
therefore, seem to mo that any case ^naer 
Art 181 can be expected to throw light 
UDon the true position on a question of 

execution under Art. 182. The case in 

question was a case under S. 144 of the 
Code and the question was whether the 
right to apply for restitution arose under 
Art. 181 on the date of the order or on the 
date of the decree dismissing the appeal. 
It seems to me that there is a. very broad 
distinction which would prevent us 
from regarding that case as being mi 
point. In my judgment, therefore, there 
is no escape from the conclusion that 
the correct date for determining the* 
time of limitation is 24th July 1924. 

I would here observe that the fact 
that to amend a decree has oonsequenoes 
under Art. 182 and otherwise is 
w ell worth bearing in mind when Coum 

(3) A. I. R. 1928 Cal. 646 (S. B.). 
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are asked after an interval of eighteen 
months to amend a deoree. On a mere 
question as to whether the plaintiff 
should get such and such a sum of 
money or a little more, 1 should have 
thought that no application to amend a 
{decree ought to be entertained after so 
Imuch as eighteen months. If a person 
came three weeks afterwards, I would 
not be surprised that his application 
was entertained. If he came three months 
afterwards, one might think it a 
bad case, but be open to consider 
whether there was reason which could 
justify the. delay, when a person comes 
eighteen months afterwards to ask that 
a provision about interest be added to 
his deoree, it would be a very good thing 
if the lower Courts would appreciate 
the consequences of entertaining such 
an application and would refuse to enter* 
tain an application of this character. 
lf.it be true that the appeal to the Dis- 
trict Judge was an appeal from the 
amended deoree bearing date 10th October 
1917 though amended by an order of the 
Court dated 8th April 1919 it may be 
the right view that the Court of appeal 
bad only to consider whether the deoree 
as it stood was a proper deoree to have 
been passed. I understand that in this 
case the view which was ultimately 
taken by the High Court wat not that 
post-diem interest was an improper thing 
^ to order in itself but that it was a 
thing which was improperly added 
under S. 152, Civil P. C. Whether that 
is a matter proper to be considered when 
an appeal is brought from an amended 
deoree is a question of some importance 
upon which I do not desire now to pro- 
nounce any opinion. 

The next question which we have to 
determine is whether Kartik Chandra 
Sen is a proper person having regard to 
O. 21, K. 16, Civil P. C., to make an ap- 
plication in execution. If he is, then a 
further question will erise in the course 
of the execution proceedings as to whe- 
ther Nagendra Nath Banerjee who ap- 
pears to hftve been a subsequent trans- 
feree of the deoree has or has not got 
priority. We have only to decide whe- 
ther Kartik Chandra Sen is a proper 
person at whose instance the deoree can 
be executed, in other words, whether be 
is a person to whom the deoree has been 
transferred by an assignment in writ- 
ing. We have before us the document 


under which he takes his interest in 
this deoree. It is a mortgage for a 
certain sum of money Rs. 900 carrying 
a certain rate of interest and the mort- 
gage is not a moitgago in general terms 
but has a certain specific provision. At 
the time apparently an application for 
execution had been made by the origi- 
nal mortgagee and the mortgage provided 
that Kartik Chandra Sen would be : 

“ competent to realize the above sum by be- 
ing added as a party to the above execution 
case jointly with us. *’ 

It was further provided that, if the 
defendant deposited the sum due 
under the decree, Kartik Chandra Sen 
would be competent to withdraw the 
sum due to him together with interest 
and costs. It was further provided that 
should the original mortgagees fail to 
pay the money lent within a certain 
period Kartik Chandra Sen would be 
competent to realize the sum due to him 
by bringing a suit against bis borrowers 
or by execution of the above deoree in 
his own name. In these 'oiroumstances 
it appears to me that Kartik Chandra 
Sen is within the desoription of persons 
given by R. 16, O. 21, Civil P. C. , and 
that his application for execution can- 
not be dismissed on the ground that be 
has no sufficient interest in the decree. 

In these circumstances, this case 
must go back to the Court of execution 
and it will be for that Court of execu- 
tion to see that any sum that is re- 
coverable in the process of execution is 
properly distributed between the parties 
entitled to get it and to make such order 
as regards payment of money out of 
Court as may seem necessary. 

The present appeal must succeed. The 
appellant must have bis costs against 
the judgment-debtor. The hearing-fee 
in this Court is assessed at throe gold 
mohurs. 

B. B. Ghose, J. — I agree. 

v.b./r.K. Appeal allowed. 
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Suhrawardy. and Jack, JJ. 

Kalipada Boy and another — Appel- 
lants. 

V. 

Mukunda Lal Boy and another — Res- 
pondents. 

Appeal No. 1877 of 1927, Decided on 
12th June 1929, from appellate decree of 
Addl. Dist. Judge. Dacca, D/- 2.4-1927. 
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(a) Bengal Public Demands Recovery Act 
(3 of 1913), S. 9 — Certificate must be made 
against and served on proper persons from 
whom debt is due. 

Section 9 gives a valuable right to the cer- 
tificate debtor and therefore it is necessary 
that the certificate should be made against 
and served on proper person from whom the 
amount of debt is due. 681 C 1] 

(b) Bengal Public Demands Recovery Act 
(3 of 1913), S. 20 — To ensure indefeasible 
title certificate must be made against pro- 
per person. 

Under S. 20 what purchaser gets in a sale 
under the Act is the right, title and interest of 
the certificate debtor. Therefore in order that 
the sale may pass title to the purchaser it is 
necessary to make the certificate against pro- 
perperson, [P 681 Cl] 

(c) Bengal Public Demands Recovery Act* 
(3 of 1913) S. 41 — Certificate has same effect 
as decree of civil Court — Decree against per" 
son as representing minors is inoperative 
against minors unless person is entered at 
such in Collectorate Register. 

A certificate under the Act is considered as 
equivalent to a decree of a civil Court. There- 
fore a decree against a person as representing 
minors without any mention about the same 
in Collectorate’Register must undoubtedly be 
held not binding on the minors. [P 681 O 2J 

(d) Bengal Public Demands Recovery Act 
(3 of 1913), S. 37— Section presupposes ex- 
istence of valid certificate against proper 

person. . , , 

Section .37 presupposes the existence of a 
valid certificate for it is the existence of a 
valid certificate against the proper per^n that 
gives jurisdiction to the certificate officer to 

soil the property of that porsoOe L J 

(e) Bengal Public Demands Recovery Act 

Act (3 of 1913), S. 4— “Manager. 

Manager is not a person from 

lie demand is due. , Lt* 681 u 

Bajendra Chandra Q^iha—iox Appel- 

^^Naresh Chandra Sen Gupta, Jahnavi 
Charan Das Gupta, Surendra Nath Guha 
and Sped Nasim AH — for Kespondents. 

Judgment. — The suit out of which 
this appeal has arisen was for recovery of 
possession of the plaintiff s moiety share 
of touzi No. 12713 of the Dacca Gollec- 
torate and also for mesne profits. The 
plaintiffs are the minor sons of one 
Sudhanya Chandra Roy deceased. It ap- 
pears from examination of the papers of 
the Collectorate produced in this case 
that the touzi originally belonged to two 
brothers Arun Chandra Roy and Sndhanya 
Chandra Roy who owned eight annas 
share each. This was the state of things 
in 1919. In 1920 Sudhanya was recorded 
as the sole proprietor. Certificate 
was issued by the Certificate Officer 
on 16th September 1919 under the 


Pablic Demands Recovery Act in respect 
of cesses due from the estate. In the 
certificate the certificate debtor’s name 
was* mentioned as Joylakahmi Debya 
manager on behalf of (ka) Arun Chandra 
Roy and (kha) Sudhanya Chandra Roy. 
This certificate was duly filed and the 
property was ordered to be sold. In 1920 
it was brought to the notice of the Certi- 
ficate Officer that Sudhanya had beeomo 
the sole proprietor and he ordered the 
sale proclamation to be issued in his 
name only. The property was subsequen- 
tly sold for Rs. 50 and purchased by one 
Krishna Kishore who conveyed it later 
to defendant 1. This suit was instituted 
in April 1925 for declaration that the sale 
under the Public Demands Recovery Act 
did not pass any title to the purchaser and 
for recovery of possession of the property 
from defendant 1. Both the Courts be- 
low have found against the plaintiffs and 
dismissed their suit. 

The only question raised before us is 
that the certificate having been issued iu 
the name of a wrong person the right, 
title and interest of the owner did not 
pass by the sale and the (purchaser accor- 
dingly obtained no title to the property. 
This question was not raised in this form 
in the Courts below. There is no refe- 
rence to it in the judgment of the trial 
Court; but in the lower appellate Court 
it was urged on the ground that at the . 
time the certificate was issued Sudhanya 
Chandra Roy was major. The question, 
however, is of some importance and does 
not depend upon any extraneous eviden^ 
but has to be decided on the documents 
filed in this case. We have therefore to 
consider as to whether the certificate was 
properly made in this case and was duly 
filed. Under S. 4, Public Demands Re- 
covery Act (3 of 1913 B.C.), when the 
Certificate Officer is satisfied that any 
public demands payable to the Collector 
is due, he may sign a certificate in the 
prescribed form being form No. 1 in the 
Appendix to the Act. Col. 3 of the 
form requires that the name aud ad- 
dress of the certificate-debtor should be 
given. Under S. 6 the Certificate Offi- 
cer has to file the certificate in the 
cribed form and shall cause the certifi- 
cate to be filed in his office. On the fiUpS 
of the certificate farther executiou wiU 
issue under S. 7 and notice under that 
section shall be served on the -certifi^to 
debtor in the prescribed form. The 
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tiofcico should specify that a certain sum 
has been found to be due from the certi* 
hcate debtor on account cf some demand 
from him under S. 4 or 5 of the Act. The 
service of the certihcate upon the certi- 
ficate debtor has the effect under S. 8 
of an attachment by civil Court and any 
liransfer thereafter of the property or any 
of his immovable property is to be deem- 
ed bad in law. S. 9 is an important 
section and has to be considered in this 
connexion. If a certificate is duly made 
and filed by service of notice effected on 
the certificate debtor, he may within 30 
days from the service of notice under S. 7 
or from the date of execution of any pro- 
cess for enforcing the certificate present 
to the Collector or the Certificate Officer 
a petition denying his liability in whole 
or in part. This section gives a valuable 
right to the certificate. debtor and there- 
fore it is necessary that the certificate 
should be made against and served on the 
jproper person from whom the amount of 
!the debt is due. Part 3 of the Act deals 
with execution of certificates. S. 20 de- 
clares that if a property is sold in exe- 
cution of a certificate, there shall vest in 
the purchaser merely the right, title and 
interest of the certificate debtor against 
whom the certificate has been issued, at 
the time of the sale. The following sec- 
tions deal with the steps to be taken by 
the certificate debtor for having the sale 
set aside. Now under S. 20 what the 
purchaser gets in a, sale under the Pub- 
lic Demands Recovery Act is the right, 
title and interest of the certificate debtor. 
It’is therefore necessary in order to pass 
any title to the purchaser to make the 
certificate against the proper certificate 
debtor. 

Now to come to the facts of the pre- 
sent case. As we have said, the certi- 
ficate was issued aginst the mother of the 
minors in which she was described as the 
manager on behalf of her minor sons. 
The objection has been thus answered by 
the learned District Judge in appeal: 

“Atun aad Sudhaoya never registered their 
names in the Oollectcrate and allowed their 
mother to represent them in the Oolleotorate. 
Therefore the oertifioate made was legal and 
binding upon Sudhanya the father of the 
plaintiffs.'* 

The accuracy of this statement was 
challenged before us and we had there- 
fore to send for the original D Register 
of the Oolleotorate and the original cer- 
tificate issued. We have now looked in- 
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to these papers and we find that in 1919 
in the CoUoofcorate Register the names of 
Arun and Sudhanya stood in respect of 
16 annas of this touzi. There is no men- 
tion in the register of the name of the 
mother Joylakshmi Debi as represen- 
ting the minors. There is notliing on 
the record to show at to. how she came 
to be described as the manager of the 
minors. The District Judge therefore 
is nob right in his observation that 
these minors allowed their mother to re- 
present them in the Collectorate and that 
therefore the certificate was binding upon 
them. A certificate under the Public 
Demands Recovery Act is considered as 
equivalent to a decree of a civil Court. A 
decree iu the form in which the .certi- 
ficate was issued if made by a civil Court 
must undoubtedly be held not binding on 
the minors whose interest is sought bo bel 
affected by it. 

In the case of minors there is a 
provision iu the Pablio Demands Re- 
covery Act which has been held to be 
a complete Code in itself except on 
points to which the Civil Procedure Code 
has been made applicable* S. 41 of the 
Act lays do’wu that when the Certificate 
Officer is satisfied that the certificate deb- 
tor is a minor or of unsjund mind he 
shall in any proceeding under the Act, 
permit him to be represented by any 
suitable person. The certificate does 

nob show that Arun and Sudhanya 
were minors at the time when it 
was issued and if minors that their 
mother was allowed to represent them in 
the proceeding. She has been described 
as the manager. Uuder S. 4 of the Act a 
manager is not a person from whom a 
pablio demand is due. If they were 
treated as minors, there is no order by 
the Certificate Officer permitting the 
mother to represent them in the certifi- 
cate proceeding. In Mt, Raj Koer v, 
Ganga Singh (1), it was held that the 
effect of a sale under the Public Demands 
Recovery Act being to pass to the pur- 
chaser merely the right, title and interest 
of the person named as judgment-debtor 
in the certificate, the purchaser acquires 
no right if the person appears to have no 
interest in the property at the date of the 
sale. In that case the registered debtor 
had lost his interest before the sale by 


(1) [1909] 10 0. L. J. 201=1 I. O. 197=13 C. 
W. N. 750. 
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the Collecter and it was held that the 
purchaser did not get any title under it. 

Reference has been made to Ss. 36 and 
37 of the Act. S. 36 prescribes the period 
of one year within which a suit has to be 
brought if the sale is sought to be set 
aside on the ground that no notice under 
S. 7 was served and that the plaintiff has 
sustained substantial injury by reason of 
the irregularity. The present suit is not 
of that character and does not come with- 
in the purview of the section. S. 37 says 
that every question arising between the 
certificate holder and the certificate debtor 
shall be determined, not by suit but by 
order of the Certificate Officer excepting 
that a suit may be brought in a civil 
Court on the ground of fraud. This sec- 
tion presupposes the existence of a valid 
certificate for it is-the existence of a valid 
certificate against the proper person that 
gives jurisdiction to the Certificate Officer 
to sell the property of that person. It is 
‘well settled that when there are no 
arrears-the Certificate Officer has no juris- 
diction to issue certificate and to sell any 
property under it on the ground that the 
Act comes into operation on the existence 
of a public demand for the recovery of 
which action has to bo taken. On the 
same principle the Certificate Officer is en- 
titled to take action under the Act when 
there are arrears but he has no jurisdic- 
tion to sell the property of a person un- 
less he has made and filed a proper csr- 
tifioate charging that person with liabi- 
lity. 

As regards the merits of the case, it 
has been found by the learned District 
Judge that there is no evidence of service 
of notice under S. 7 and that the value 
fetched at the sale was certainly very 
low. But the learned Judge does not give 
effect to these findings on the ground that 
there is nothing to show that the inade- 
quacy of price was due to non-service of 
notice under S. 7 and that the suit was 
not brought within one year from the 
date of sale under S. 36 of the Act. 

Giving our anxious consideration to 
the facts of this case we have come to the 
conclusion that the certificate as made 
was not a proper certificate to charge the 
plaintiffs’ predecessor with liability and 
that the sale under it did not pass any 

title. , , 

The result is that this appeal succeeds, 

the decree of the Court below is set aside 
and the plaintiffs* suit decreed with costs 


in all the Courts against defendant !• 
The case is remanded to the trial Court 
for ascertainment of mesne profits. 
v.b./b.k. Appeal allowed* 
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Mukebji and Mittbr, JJ. 

Ahasanulla — Plaintiff Appellant. 

V. 

Nejabatali and others — Defendants — 
Respondents. 

Appeal No. 1628 of 1927, Decided on 
7th June 1929, against appellate decree 
jf Dist. Judge, Dacca, D/- 28th March 

L927. 

(a) Mahomedan Law Legitimacy c 
^nowledgment by f.lher-Courl di.bel.ev^ 
Ing direct evidence of marriage-Oppotite 
parly i. not absolved 

iumption of marriage by duproving it or 
proving impossibility of it* 

A deolaration by a person P® 

}on is his legitimate son born of his loins and 

:n the womb of his married 
cnowledament not merely of sonship bu* of 

legitimate sonship. And if 

marriage is adduced and the Court 

t the efieot of presumption ® 

icknowledgment is not *^® 

loes not absolve the opposite party from dis 

jroving or proving the impossibility of mat* 

fiage and thereby rebutting the 

4. I. B. 1922 P. C. 159; A. I 

l.J. i*. 1918 P. C. 11. P. P. m 

(b) Mahomedan Law— Legitimacy—DaMjh* 

ei of a woman by the uJ^dlvIe^llm^JJ 

exactly tho satno ns by ndmitt y S 

laughter strengthen presumption. 

The fact that the daaghtar 

.hose 

io°dly legitimate daughter 

ibe presumption of marriage. [P.634 O 

(c) Mahomedan Law— Marriage — Kabin 

*^Tlura to prove kabinnamah does not dis- 
irove marriage. 

Sarat Ch. Basak and Ntrmal On- 
Jhakravarty — for Appellant. 

Prakash Chandra Fakrasi—ior Res- 
pondents. 

Judgment. — This appeal arises out oi 
fc suit for establishmeut of title to and 
recovery of possessiou of’certain prope^ 
lies and also for accounts. The plaintin 
oeing unsuccessful in both the Courts 
below have preferred this second appssl* 
Abdul Azim and Abdul Gani were two 
brothers. Abdul Gani died in . 

leaving two sons, Makram Ali and 
mat Ali. the latter having been defen- 


1929 

dant 1 in the suit and be haying died his 
heirs were substituted in bis plaoe. 
Abdul Azim had two daughters whose 
names were Kali Bibi and Choto Bibi. 
The plaintiff claims that he and the 
pro forma defendant Lai Bibi were the 
son and the daughter of Abdul Azim by 
his second wife Najibannessa. Abdul 
Azim died in 1328 B. S. 

In 1295 Abdul Gani and his wife and 
Abdul Azim made a wakf in respect of 
their properties, providing that the sons 
of Abdul Qani and their heirs were to be 
mutwallis. On the death of Abdul Gani 
in 1318, Makram AH instituted a suit in 
1914 for a declaration that the wakfnama 
was invalid and for establishment of his 
title by inheritance to an eight-anna share 
of the properties left by bis father. This 
suit was disposed of in 1919, the wakf- 
nama being declared invalid, and amongst 
other declarations made it was declared 
that the properties mentioned in Sch. 
Ka and Kba of the plaint and some other 
properties were the properties of Abdul 
Azim. The plaintiff alleged in his plaint 
that after bis decision Abdul Azim de- 
manded possession of all his properties 
till his death in 1328 B. S. 

There were various defences taken, 
which necessitated the framing of no less 
than 18 issues. Of these only one, 
namely issue 6, was really tried and it 
being decided against the plaintiff the 
suit has been dismissed. That issue was 
worded thus: 

'* Was plaintiff’s mother married wife of 
Moulvi Abdul Azim deceased and is plaintiff 
his legitimate son ?” 

The proof that the plaintiff adduced 
falls under the following heads: (1) Ac- 
knowledgments made by Abdul Azim him- 
self. (2) Evidence showing legitimacy 
of the plaintiff's sister Lai Bibi, as on 
the proof of her legitimacy the plain- 
tiff’s legitimacy follows as a matter of 
course. (3) Bvideuoe of conduct on the 
part of other members of the family. 
(4) Direct oral evidence of marriage bet- 
ween Abdul Azim and Najibannessa. In 
disproof of the plaintiff’s legitimacy the 
defendants have relied on: (a) the ab- 
sence of a kabinnamah in respect of the 
alleged marriage between Abdul Azim 
and Najibannessa; (b) the fact that 
Abdul Azim joined with Abdul Gani and 
his wife in creating a wakf which was to 
be administered by Abdul Gani’s sons 
and their heirs, (o) the evidence of a 
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witness who happened to be the Sub- 
Hegistrar of Dacca, (d) The evidence 
afforded by the absence of the plaintiff 
from a photograph representing the 
family group, (e) Positive evidence to the 
effect that the plaintiff’s mother was the 
kept woman of somebody else for some- 
time and that she was but a woman who 
tended cattle in thejaouse of Abdul Azim 
aud Abdul Gaui and of the latter’s son, 
and (f) some evidence of the treatment 
she received from the family. 

Now, of the different items of evi- 
dence adduced on behalf of the plaintiff, 
item (l) is of the utmost importance. 
Leaving aside the evidence of oral ac- 
knowledgment (as spoken to by P. Ws. 
Nos. 2, 3, 4, 7 and 10) and such docu- 
mentary evidence of acknowledgment as 
may be said to be of doubtful import, 
describing the plaintiff merely as a son 
and not as a legitimate son (e. g , Exs. 5, 
6, 10, 18. 72, 76 »(a}. 76 (b), 76 (d) and 
80 (a), there are four pieces of docu- 
ments the importance of which cannot be 
overrated. They are Exs. 13, 2, 3 and 4. 
In these the plaintiff was declared by 
Abdul Azim to be his legitimate son 
born of his loins and in the womb of bis 
last married wife Najibannessa. These 
acknowledgments exactly fulfil the re- 
quirements of the law as explained byj 
their Lordships of the Judicial Commit-| 
tee in these words: 

This acknowledgment must be not merely 
of sonship, but must be made in such a way 
that the aoknowledgor meant to accept the 
other not only as his son, but as his legiti- 
mate son: Habibur Rahman v. AUaf Ali Chou- 
dhury (1).” 

Now item (4) of the evidence, namely, 
the direct evidence of the marriage has 
not been accepted as reliable by either 
of the Courts below, and iu second ap- 
peal it cannot possibly bo relied upon. 
But what is the legal effect of this posi- 
tion ? It has been so summarized by the 
District Judge: 

** Bat direct evidence of marriage has been 
put in, and I think that, in such circumstan- 
ces when the appellant has put forward a ded- 
nito marriage on a definite date, if the Court 
disbelieves that, then the respondent can 
rightly el kim that some progress has been 
made towards the disproof of marriage, for it 
is recognized that it is for the respondent to 
disprove marriage.” 


(1) A. I. B. 1923 P. 0. 169=48 Cal. 856=48 
1. A. 114 (P.O.). 
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This was x^recisely the position in 
the case of Imamhundi v. Mutsaddi (2), 
in which their Dordships of the Judicial 
Committee found the direct evidence of 
marriage by no means satisfactory and 
still proceeded to give effect to the legal 
presumption arising from acknowledg- 
ment holding that such presumption was 
nob rebutted. Their Lordships thus 
observed : 

“ But their Lordships find clear evidence of 
a reliable character regarding the acknow- 
ledgment of her children. Her case thereupon 
comes within the rule of Mahomodan Law to 
which Garth, 0. J. and Wilson, J. (after- 
wards Sir Arthur Wilson) gave expression in 
Mahatala Bihi v. Prince Ahmed Haleem'ooz’ 
zaman (3)." 

To hold that when the plaintiff has 
failed to add to the presumption by pro- 
ving the marriage aliunde the effect of 
the presumption is lost in whole or in 
.part, or in other words that the defen- 
(dant has by such failure on the plain- 
tiff's part made some progress for them- 
selves is contrary to the view expressed 
as above by their Lordships of the^ Judi- 
cial Committee. The learned District 
Judge was, therefore, not right in his 
appreciation of the law in this respect. ^ 

It is as well here to consider what is 
the true effect of this legal p^sumption. 
In Sadik Husain Khan v. Hashim All 
Khan (4), Lord Atkinson delivering the 
judgment of the Board sa'd as follows: 

"Iftbiabeao the rule of the Mahomedan 
Law applicable to the case ia well establiahod. 
No atatemeut made by one man that another 
(proved to be illegitimate) is hia son can make 
that other legitimate, but where no proof of 
that kind has been given auoh a statement or 

acknowledgment ia 

the peraon so acknowledged is the legitimate 
son of the peraon who makes the statement 
provided hia legitimacy is possible. 

Muoh to the same effect are the words 
of the judgment in the ease of Mi. Nawa* 
bunnissa v. Mt. Fuzloonissa (6), which 
was quoted by Garth, O. J. and Wil- 
son. J.. in the case of Mahatala Btbt v. 
Prince Ahmed Haleem-ooz-zaman (d). a 
case cited approvingly by ‘the Judicial 
Committee as already mentioned, it was 
said in that case: 

“ \Vh0Q a man has openly, ana tot a long 
course of time, lived with a woman, as a man 
lives with hia wife, and has haMtuaHy and 
openly treated t he children as hia children 

(2)A. LK. 1918 P. O. 11=45 Oal. 873=45 
I. A. 73 (P.C.). 

?; b: WiTp. 0. .7=33 All. 6^17=13 

I. A. 212 (P.O.). 

(6) 2 Hay, 479=sMarah 428. 


before the world or whom he has publicly and 
advisedly said, of a boy begotten by himself, 
“ this is my son,” then the presumption takes 
its full effect. In that case, wo think that 
the law not only raises a presumption of mar- 
riage, but in practice prohibits any coun^t 
proof short of establishing a legal impossibl- 
lity. In such a case we may not really be- 
lieve that thbro was an actual celebration of 
marriage; wo may have little doubt that there 
was nothing of the kind; but marriage is 
legally possible, and it must be presumed, not 
as much by presumption of fact, as by pre- 
sumption of law.”- 

If item (1) creates a presumption of 
which the plaintiff can avail notwith- 
standing that item (4) has not been 
accepted, let us examine the effect of the 
other two items, viz. (2) and (3). As re- 
gards item (2) it appears that Dal Bibi 
married the brother of the wife of defen- 
dant I’s brother and the dower was 
exactly the same as in the case oi Kali 
Bibi an admitted legitimate daughter of 
Abdul Azim and in the kabinnamah she 
is desoribed as daughter of Abdul Azim 
and designated Khanum. All this im- 
mensely adds to the presumption and the 
District Judge was also of opinion that 
it is weighty. As regards item (3; the 
account books as well as the signature of 
the plaintiff as an identifier do not go 
very far, but that certainly does not take 
away from the presumption. 

To rebut the presumption the defen- 
dants have adduced evidence which has 
been classified above under six heads, (a^ 
to (f). The plaintiff’s failure to prove 
the kabinnamah which is’item (a) la 
thing which cannot possibly b® 
disprove the marriage. Item (b) « suffi- 
oiently explained by the fact that the 
plaintiff was not born at the 
the consideration that weighed with the 
District Judge, namely, that if there was 
hope of a lawful issue Abdul Azim would 
not create such a wakf. may be explain- 
ed on more hypotheses than one. Item 
(o) is a mere matter of opinion, and 
hardly any evidence in disproof of legiti- 
macy. The District Judge himself has sot 
no store by item (d) and has definitely 
disbelieved item (e). As regards item {f/i 
two witnesses for the defendant have 
deposed to the effect that Najimanne^® 
was not buried in the family burial 
ground. The trial Court relied on these 
witnesses, but the District Judge has no 
referred to them. Their eviden^» e® 
other points, is scarcely believable fo 
they deposed that Najimannessa w^ea 
cattle and slept in the baitakkhana. 
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■which she would never do in any view of 
the case. In any event, the District 
Judge does not appear to have been im- 
pressed with their evidence, for he says 
that Najimannessa had some sort of foot- 
ing in the household. 

None of these items of evidence, (a) to 
(f). nor all of them together disprove the 
marriage or make the marriage an im- 
possibility. The presumption in plain- 
tiff’s favour stands unrebutted and must 
have its effect. 

The result is that issue 6 must be ans- 
wered in the affirmative, with the result 
the other issues framed would require 
trial. 

The appeal is, therefore, allowed, and 
the judgments of the Courts below being 
set aside the case will be sent back to 
the trial Court for trial and determina- 
tion of the other issues in the case, and 
on that being done the suit will be dis- 
posed of by that Court. 

Costs heretofore incurred will be costs 
in the cause. The cross-objection is dis- 
missed but without costs. 

v.b./r.k. Appeal allowed. 
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Mukerji, J. 

Jamiraddin — Appellant. 

V. 

Khadejanessa Bibi and others — Res- 
pondents. 

Appeal No. 1642 of 1926, Decided on 
26th March 1928, against appellate de- 
cree of Offg. Sub-Judge, First Court, 
Tippera, D/- 10th February 1926. 

(a) Bengal Tenancy Act (8 of 1885), 
S. 105— Decision on rate of enhancement 
only — Decision does not operate as res judi- 
cata on question of correct rent. 

Where the deoiaioa undor S. 103 does 
not determine what the correct rent of the 
holding is but merely decides what the rate 
of the enhanoement should be, the decision 
will not operate as res judicata in the inves- 
tigation of the question as to what the true 
rent was at the date of the entry in the 
khatian : 44 Cal. 733 ; A. I. li. 1926 Cal. 822 ; 

_ [P 666 0 1] 

(b) Civil P. C.. S. ll-~Subsisting judgment 
set up as res judicata — It can be impeached 
on ground of fraud and collusion in the 
same suit — Decree — Setting aside. 

When a aubsisting judgment, order or decree 
is set by one party as a bar to the claim of 
other party, it is not necessary for tbo other 
party to bring a separate suit to have the 
same set aside, hut it is open to him in 


the same suit in which it is sought to bo u.sed 
against him to show that it was obtained by 
fraud or collusion : A. /. /?. 1920 Cal. 1C7, 
DisL; 27 Cal. 11 ; 20 Cal. 51)1 ; 21 C.lf'.A, 504 
24 All. 242 ; 23 Bum. 03 ), Ha/. Cl^ C8C G 2], 

Nripoidra Chandra Das and Nikunja 
Behari Bay — for Appellant. 

Upendra Kumar Bay — for Respon- 
dents. 

Judgment. — The plaintiffs who are 
dar-ijaradars of a mahal instituted this 
suit for i-ecovery of arrears of rent at the 
rate of Rs. 38 6-6 for the years 1327 to 
1330 B. S. for a certain holding. The 
defendant alleged that the rent was 
Rs 26 and was recorded as such in the 
settlement khatian and that as a result 
of proceedings under S. 105, Ben. Ton,. 
Act, the said rent was enhanced to 
Rs. 29 10-6 the enhancement operating 
from 1328. There was also a plea of 
deduction which, however, was given up. 

The Munsif decreed the suit at the 
rate of Rs. 38-6 6 for the year 1327 B. S, 
and at the rate of Rs. 29-10-6 for the 
years 1328 to 1330 B. S. The Subordi- 
nate Judge on appeal by the plaintiffs 
gave them a decree for all the years at 
the rate of Rs 38-6-6. The defendants 
have then appealed to this Court. 

The Subordinate Judge has found the 
following facts : The mahal in which 
the holding in suit is situate is in the 
hands of a receiver who lets it out in 
ijara for terms, and the ijaralar in his 
turn also sub-lets it in dar-ijara lor simi- 
lar terms, that although there was abun- 
dant evidence in the shape of contested 
decrees, etc., for rent showing that the- 
reat of the holding was Rs. 38-6-6 the 
dar-ijaradar who preceded the plaintiffs 
in collusion with the defendants got the 
rent of the holding to be recorded in the 
settlement khatian as Rs. 26 and also 
coUusivoIy got a decree for rent passed 
for the years 1325 and 1326 B. S. at that, 
rate, that the receiver being ignorant of 
the real facts took the said rent as re- 
corded in the khatian to be real rent and 
on the footing of that entry instituted 
proceedings under S 105, Ben Ten. Act,, 
and an order was passed by the Assistant 
Settlement Officer in the said proceedings 
allowing enhancement at the rate of 
2 annas 3 pies in the rupee and thus the 
rental was enhanced from Rs. 26 to 
Hs 29-10-6, the said enhancement to 
take effect from 1328. Being of opinion 
that the decision of the Assistant Settle-- 
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meat Otficer was vitiated by fraud and 
collusion the learaed Subordinate Judge 
decreed suit at the real rate, namely, of 
Rg. 38-6-6. 

The contentions urged in support of the 
appeal are that there was no duty cast 
upon the defendants to bring the real 
rate of rent to the notice of the Assistant 
Settlement Officer who dealt with the 
proceedings under S. 105, Ben. Ten. Act, 
and there was no fraud or cjllusion in 
those proceedings, that the decision 
under S* 105, Ben. Ton. Act cannot be 
challenged collaterally in the present suit 
for rent and that effect must be given to 
the said decision as contemplated by 

S. 107, Ben. Ten. Act. . . i. t 

Heading the decision of the Assistant 
Settlement Officer under S. 105, Ben. 
Ten. Act, it appears that the question as 
to what was the then existing rent of the 
holding was never put in issue before 
him, but that all that was decided by 
him was what the rate of enhancement 
should be. Quite apart from any ques- 
tion of fraud or collusion the decision 
under S. 105, therefore, will not operate 
as a bar to the investigation of the ques- 
tion as to what was the rate of rent 
at the date of the khatian for no such 
question was raised or decided in the pro- 
ceedings under S. 105 Nawab Bahadur 
of Murshidabad v Ahmad Sossain (1) 
and Priyambada Debt v. Priya Nath 
Banerjee (2). The present suit being 
one in which the plaintiffs have asked 
fora decree at the old rate of rent, and 
they having succeeded in establishing by 
evidence notably, contested decree for 
rent previously obtained against the de- 
fendants which in the opinions of both 
the Courts below was sufficient and satis- 
factory what that rent was and in thus 
proving that the entry in the khatian 
was incorrect the decision under S. 105 
cannot stand in the way of their getting 
a decree at the correct rate. This con- 
clusion, in my opinion, is sufficient for 

the disposal of the appeal. 

I shall now turn to the line of 
reasoning upon which the learned Sub- 
ordinate Judge has proceeded and deal 
with the grounds upon which that 
reasoning has been “piled- .“P 

proceedings under S. 105, Ben. Ten. Act, 
there may not have been a duty cast upon 

(1) ri917] 44 Cal. 783=25 0. L. J. 556=35 
I. O. 695=»2l C. W. N. 1004, 
la) A. I. R. 1936 Oal. 832. 
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the defendants to tell the Assistant Set- 
tlement Officer what the real rent of the 
holding was when the receiver had asked 
that officer to proceed on the footing of 
the rent as recorded in the khatian but 
it is clear beyond doubt that the collusion 
between the outgoing dar-ijaradar and 
tho defendants which was productive of 
the erroneous entry in the khatian had 
also for its object the perpetration of a 
fraud, the laying in of a trap in which 
the defendants’ opponent, whoever it may 
happen to be, would fall and by keeping 
the opponent as well as the Court in 
ignorance of the real facts by means of a 
mediated contrivance secure to the de- 
fendants an unfair advantage which 
would bring about au erroneous decision 
when the question would arise as to 
what the real rant was. This sorb of 
collusion and fraud is quite different 
from mere production of perjured evi- 
dence and satisfies the requirements of 
the decision in the case of Nanda Kumar 
V. Ramjiban (3) ; and is, in my opinion, 
sufficient to vitiate the order of the Court 
that is procured thereby. When a sub- 
sisting judgment, order or decree is set 
up by one party as a bar to the claim of 
the other party, it is nob necessary for 
the latter to bring a separate suit to have 
the game set aside bub it is open to him 
in the same suit in which it is sought to 
be used agaicst him to show that it was 
obtained by fraud or collusion. RajtO 
Panda v. Lekhan Sendh f^**^®’"*'** 
Dassi V. Nundo Ball Bose 
Kumar Samuddar v. BanamaU Ohakra- 

bartyiSh Bansi Bal 

Rangnath Sakharam v- Oovtnd 
sivu (Sy That the same prineiplo is 
applicable to decisions of Settlement 
Courts has been held in the case of 
Krishna Sen v. Umesh Ohandra (9). 
The case of Fazuluddin Muhammad v. 
Khetra Ohorai (10) ; and the line of 
oases upon which it proceeds is entirely 
distinguishable from the present case 
because the plaintiff in this case was not 
a party or privy to the settlement pro- 
fs) [1914] 41 Cal. 990=18 O. W. N. 581=^23 
I. C. 337=19 C. L. J. 457. 

(4) [1900] -27 Oal. 11=3 0. W. N. 660. 

(5j [1399] 26 Cal. 591. , r, -n, 

(6) [1917] 21 C. W. N. 594=^ I. O. 

(7) [1902 24 All. 242=(1902) A. W. 

(8) [1904] 28 Bom. 639=6 Bom. L. ^ 

(9) A. I. R. 1921 Pat. I*. J. 193=6 Pat. 

(P.B.). 

CIO) A. I. R. 1936 Cal. 167. 


1929 


Hridoymohan V. Khagendra Nath (B. B. Ghose, J.) Calcutta 6S7 


oeediQgs, aad he has acquired from the 
receiver who was a party to the decisiou 
under S. 105, Ben. Ten. Act, not the right 
to realise the particular rent of the hold- 
ing. Once collusion and fraud is esta- 
blished the decision loses all its force 
and effect which otherwise it would have 
of a decree of a civil Court and the duality 
that S 107/ Bsn. Ten. Act, attaches to 
it. The appellant’s contentions, there- 
fore, are not well founded. 

The appeal fails and is accordiogly 
dismissed with costs. 

V.B/.R.K. Appeal dismissed. 


A. 1. R. 1929 Calcutta 637 

B. B. Ghose and S. K. Ghose, JJ. 
Hridoymohatt Sanyal — Appellant. 


V. 

Khagendra Nath Sanyal anl others — 
Respondent. 

Appeal No. 85 of 1929, Decided on 22ad 
July 1929, from appellate order of Ist 
Sub-Judge, Pabna and Bogra, D/- 15th 
September 1928. 

(«) Civil P. C., S. 48— CompromUe en- 
tered into during execution proceedings by 
which part of claim was given up and part 
agreed to be paid in instalment — If de- 
fault in payment on specified date decree- 
holder entitled to execute for whole — Appli- 
cation for execution made on default— Ap- 
plication filed for execution of substituted 
decree and held not barred under S. 48. 


A deoree-holder applied for exaoution of his 
deoree. There were more than eae execution 
prooeediogs. At one such proceedings the 
parties came to terms and a compromisa was 
entered into between them by which the de- 
cree-holder gave up part of his claim and 
judgment-debtor promised to satisfy the re- 
maining claim in instalments. It was fur- 
ther agreed that in default oh; payment 
of instalment on specified dates decree- 
holder would be entitled to realise entire sum 
by execution. The first instalment was not 
the specified date, and so the deoroe- 
made an application for execution. 

, ® *Pplioation was m»de within three years 
o! the default but more than 12 years after 
the passing of deoree. 

Held ; that the application was an applica- 
tion so execute the substituted deoree and the 

provisions of 8. 48, Civil P. 0.. did not ope- 
rate as a bar to it provided the application 
was otherwise sustainable: 27 O. W. N. 43n, 
^ [P 683 O 1] 

plvil P. C. O. 21, R. 2 — For execution 
decree adjustment must be cer- 
titied •— No limitation applies Co decree- 
holder's application. 

la order to enable an exesating Ooart to 
execute an adjasted deocae th) only raquira- 


menb is that the adjustment should bo certi- 
fied under O. 21, R. 2. The decree-holder can 
certify such adjustment at any time as there 
is no limitation with regard to his application. 

[P 689 C Ij 

(c) Jurisdiction — Provided there is no 
want of jurisdiction in Court agreement 
between parties can invest Court with juris- 
diction for certain proceedings contrary 
to ordinary cursus curiae. 

Provided there is no inherent want of 
jurisdiction in the Court with regard to tho 
subject matter before it or with regard to par- 
son, parties should be held to the agreement 
that the questions between them should bo 
beard and determined in proceedings quite 
contrary to the ordinary curaus curiae. If, 
therefore, there is an agreement that the 
money due under an agreement was to be rea- 
lized by execution rather than by regular 
process of separate suit, the agreement can bo 
given effect to : Pisani v. Attorney General 
Gibraltar, 5 P. C. 516; 2 1. A. 219; 20 Cal, 22 
and 11 All. 228, Poll. [P 689 C 1] 

Surajit Chandra Lahiri — for Appel- 
lant. 

Birendra Kumar Le — for Respon- 
dents.' 

B. B. Ohose, J. — We have heard 
learned advocates on both sides at some 
length and we must express our acknow- 
ledgment to them for the very careful 
way in which this case has been argued 
before us. 

This is an appeal by the decree-holder 
or rather the person who has applied for 
execution of an agreement against the 
judgment and order of the learned Sub- 
ordinate Judge affirming the decision of 
the Munsif by which the applioition of 
the appellant was dismissed. The facts 
are shortly these: 

The appellant obtained a deoree for 
money against the respondents dated 17th 
December 1913. There were intermedi- 
ate executions which it is unnecessary to 
relate now. In one of the execution pro- 
ceedings the parties came to terms and a 
compromise was entered into between 
them dated l6bh September 1922, by 
which the deoree-holder gave up a part 
of his claim aad it is alleged in the peti- 
tion of compromise that the judgment- 
debtor entreated the deoree-holder to ac- 
cept only Rs. 350 in satisfaction of the 
decree inoluding costs. They paid Rs. 
100 iu cash and the balance was agreed 
to be paid in certain instalments. It 
was further agreed that if there was de- 
fault in payment of one of the instal- 
ments, the decree- holder would be en- 
titled to realize the entire sum by way 
of exeontion against the properties of the 
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iudgmenfc-debtors. The first instalment 
was due in October 1923. The present 
application was made on 8th November 
1926, It has been found by both the 
Courts below that this application was 
made within three years of the due date, 
as holidays intervened. Both the Courts 
below have dismissed this application 
on the ground that it is barred under the 
provisions of S. 48. Civil P- C,. as it was 
made more than 12 years after the date 
of the original decree passed in the year 
1913. It was argued in the Court below 
that the present petition is a continua- 
tion of the petition of 1922 which ended 
in the compromise. That argument the 
learned Subordinate Judge refused to ac- 
cept and, in my judgment, he gives good 
reasons for rejecting it. He held that 
the nature and the scope of the two peti- 
tions of 1922 and 1926 are quite different 
and, therefore, the last petition cannot 
be considered as a continuation .of the 
previous proceedings. It was also argued 
that under the circumstances of the 
case it falls within proviso (b), sub-S. 
(ii), S. 48, Civil P. 0. The Subordinate 
Judge also rejected that contention. The 
learned advocate for the decree-holder, 
however, while not giving up the points 
that were urged in the Court below has 
presented the case in a different aspect. 
His argument amounts to this, that the 
decree was adjusted by the compromise 
dated 16th September 1922 and the re- 
sult of the adjustment was that the ori- 
ginal decree was extinguished That be- 
ing so, the appellant might have brought 
a suit upon the agreement dated 16th 
September 1922; but as both the parties 
agreed that the money should be realized 
by execution, the executing Court was 
given jurisdiction to proceed with the 
execution of the claim and give relief to 
the appellant. In support of his, conten- 
tion he has relied upon the case of Thakoor 
Dual Singh v. Sarju Pershad 
Sheo Golam Lall v. Beni (2) and 

Suhramania Ptllai v. Corera (3). The 
learned advocate for the respondent natu- 
rally takes exception to the case being 
presented in this new form. If the ap- 
pellant can support his contenbion from 
the records of the case, it would only be 
a matter for costs. 

What the appellant did in the trial 

(1) [1893] 20 Cat 22. ^ ^ „ 

(2) [1880] 5 Cal. 27=4 C. L. R. 29. 

(3) A. I. R. 1925 Mad. 457. 


Court was to ask for the execution of 
what he stated to be an instalment de- 
cree on compromise dated 16th Septem- 
ber 1922. The question therefore re- 
solves itself into this: can the appellant 
realize the money under the compromise 
by way of execution on the allegation 
that he is entitled to the money by that 
compromise of 1922. If the decree-holder 
has sought for execution of the decree of 
1913, there is no question that that ap- 
lication would be barred by limitation- 
But the question is whether it is an ap- 
plication ’to execute that decree. Tho 
Court below has referred to the case of 
Bani Syarna Sundari Devi v. Sree Raj 
Qopal Acharya Gossami in M. A, 328 of 
1920 which the learned Subordinate Judge 
cited from 27 C. W. N. Notes portion, 
p. 43. That case has a strong lesemblance 
to the present but is not quite like it. 
There a decree was passed on 14th De- 
cember .1905. Parties came to certain 
terms in adjustment of the decree in 19i{r 
for payment of the decretal amoucb in 
instalments. The application execu- 
tion was filed on 16th September 191^ 
and it was held by the Court that 
application was barred under S. 48 of 
the Code. In so deciding, Sir Lancelot 
Sanderson, 0. J , who delivered the judg- 
ment of the Court, stated that in his 
judgment the application was clearly on© 
for execution of the decree dated 14th De- 
cember 1905. If that was so, then ao 
application made for its execution on 

16th September 1919 

under the provisions of 8. ‘ 

The reason why the learned Chief 
held that the application in that case 
was for exeontion of the decree of 190.^ 
i 3 clear twom the terms of the compro- 
mise entered into by the parties. One 
of the terms ran as follows: 

'*Aa lonj as the amount due under the io- 
Btalments reBoain* unpaid, the said original 
decree shall remain in force.’* 

From these words it is quite clear that 
the original decree was not superseded 
by the compromise but it was only an 
intermediate arrangement for payment of 
the original decree and it seems^ to m® 
that on that ground it was held in that 
case that the decree-holder desired © 
execute the origiual decree of Decern r 
1905 in September 1919. Therefore ^ 
though there is some sort of 
of that case with the present, they 
quite different because in this case 
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original deorea is altogether superseded 
and a new arrangement has been entered 
into and as £ have pointed out that in 
his execution petition the decree-holder 
wanted to execute the substituted decree 
o£ 16th September 1922. The provisions 
of S. 43 cannot bar that application if 
that application is otherwise sustainable. 

The objection raised by the learned 
advocate for the respondent is that the 
appellant cannot ask for execution be- 
cause the parties by entering into a con- 
tract cannot give jurisdiction to a Court 
to realize any money due under a con- 
tract by way of execution. The point is 
not quite free from difliculty. It has, 
however, been held in a series of oases 
following the well known case of Pisani 
V. Attorney General for Gibraltar (4) 
that where there is no inherent want of 
jurisdiction in a Court in the subject- 
matter before it or with regard to the 
person, the paities by agreement may 
arrange their own procedure and give 
jurisdiction to the Court to adopt that 
procedure. Pisani's case was followed 
in an Indian case by the Privy Council 
in Sadasiva Pillai v, Bamalinfja Pillai 
(5), and then in a series of cases in the 

I High Courts of India. In the case of 
Dyal Singh v, Sarju Pershad Misser 
(1) a Division Bench of this Court fol- 
lowing the Privy Council case held that 
ibhe parties should be held to the agree- 
ment that the questions between them 
should be heard and determined by pro- 
ceedings quite contrary to the ordinary 
oursus curiae and applying this rule to 
the case, they held that the money due 
under the agreement there could bo rea- 
lized as in execution of a decree rather 
than by a recourse to a separate suit. In 
the case of Muhammad Sulaiman v. 
Jhukki Lai (6), Mahmood, J., at p. 233 
discussed this question in detail. It is 
necessary, however, to mention that in 
these cases S. 257- A was referred to be- 
cause under the Code of 1882 it was 
necessary 'to have the sanction of the 
Court with regard to any adjustment of a 
decree as without such sanction the ad- 
justment would be void in law. There 
is no such provision in the present Code 
and therefore the decree-holder and the 
judgment-debtor can enter into any ag- 
(4; [1874] 5 P. C. 616-=-22 W.R. 900=30 L.T. 
729. 

(5) [18741 2 I. A. 219=24 W. R. 193=3 Sar. 
519 (P.O.). 

(6) [18991 11 All. 228=(1889) A. W. N. 53. 
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reement for adjustment of a decree. In 
order to enable the executing Court to 
execute the decree as adjusted, the only 
requirement is that the adjustment 
should be certifed under O. 21, K. 2 ol 
the Code. The decree-holder can certify 
such adjustment at any time as there is 
no limitation with regard to his cerbili- 
cation. Bub the only question in thii 
case is that if the decree-holder might 
have brought a separate suit on the 
agreement, can he not ask for relief in 
execution by reason of the agreement eu- 
tared into between the parties that the' 
money should be realized in execution? 
The cases that have been cited above are 
authorities for that proposition. 

The result is that the order of the Court 
below is set aside and the case sent back! 
to the trial Court for allowing the appel- 
lant to proceed with the execution of 
the agreement and to recover the money 
due under it in the usual way as in the 
case of a decree. As, however, the case 
was not presented in the Courts below 
in the way that it has been done here, 
the ai:^)ellant is not entitled to his costs 
hitherto incurred in any of the Courts. 
Future costs will abide by bho discretion 
of the Court. 

S. K. Ghose, J. — I agree. 

V.B./r.K- Appeal allowed. 
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Full Bench 

Rankin, C. J., C. C. Ghose, Buck- 
land, B. B. Ghose and Mukerji, JJ. 

Taleb and another — Decree-holders 
— .appellants. 

V 

Abdul Aziz and others — Respondents. 

Full Bench Ref. No. 1 of 1929, Deci- 
ded on 2Qd September 1929, in appeal 
from appellate order No. 423 of 1928, 
against order of Dist. Judge, Tipperab, 
D/- 14bh May 1928. 

Civil P. C., S. 97 — Appeal from pre- 
liminary decree after final decree is not 
incompetent — Appeal against final decree 
is not necessary for maintaining appeal 
against preliminary decree. 

All appeal from a prolimioary decroo is not 
iacoinpeteDt even if a final decree is made 

[^Note . — Another P. B. oonsistiog of the same 
Judges relying upon this F. B. disposed of 
Full Bench Ref. No. 1 of 1929, in appeal from 
Original Deoree No. 202 of 1926 as the point 
involved was the same.] 
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before the appeal is presented. Not is it 
necessary for a patty aggrieved by a prelimi- 
nary decree to appeal both from that decree 
and against the final decree in order to main- 
tain his appeal against the preliminary 
decree, although the final decree apart from 
its being based on the preliminary decree 
may be otherwise correct: 26. All. 532 (P. B.), 
Bel. on; 17 G. W. N. 868, Appr.; {Case lato con- 
sidered.) ^ 

Shailendra Mohan Das — for Appel- 
lants. 

A. C. Qupta and Bhagiraih Chandra 
Das — for Respondents 

Rankin, C, J. — The plaintiff brought 
a suit in the Court of the Muosif on the 
allegation that the defendant was in 
possession of certain land under a mort- 
gage by conditional sale made to him by 
the plaintiff and claimed to redeem the 
mortgage and to recover possession of the 
land. The defendant contended that the 
mortgage was not genuine, and that the 
land was his own. A preliminary decree 
for redemption was made on 8th Decem- 
ber 1924 and on 19th December a final 
decree for redemption was made, the 
defendant not appearing. The defen- 
dant, on 6th January, preferred an ap- 
peal to the lower appellate Court against 
the preliminary decree. When this ap- 
peal came on for hearing no objection 

was raised that the appeal 
petent, and on 14th December 1925 *“6 

appeal was allowed and the Plamtiff s 
suit wa 3 dismissed altogether. Two 
years afterwards the plaintiffs 1® , 

the Court of the Munsif for esecution of 

the final deeree^ J^,\"d“\har1he 
rrJitrn\^Tde“ore“e‘u;o®n the basis of 

^hich the final decree had b^een passed. 

wal'Lt^'a Subsisting decree of which 

“o'r appeal from him the District 
jSdge. have upheld this objection. On 
second appeal to the High Court by the 
t a Division Bench has expressed 

^’he opinio® ihat the judgments of the 
lower Courts are correct, but. in 

in nrevious decisions of th^ Uourt, 

hft 9 referred the case to a Full Bench for 
final decision and has formulated the 

*°aTwheXr SSTSppeal from a prelimi- 
nary decree is incompetent if a final 
IScree is made before the appeal is pre- 

Whether it is necessary for a 
party aggrieved by a preliminary decree 
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to appeal both from that decree and the 
final decree in order to maintain bis ap- 
peal against the preliminary decree, al- 
though the final decree apart from its 
being based on the preliminary decree 
may be otherwise correct ? 

In the present case no question arises 
of the defendant having by hie conduct 
subsequent to the passing of the prelimi- 
nary decree precluded himself from exer- 
cising any right of appeal therefrom con- 
ferred upon him by the general law. It 
is not necessary, therefore, to discuss 
such oases as Baikuntha Dey v. 8aliin~ 
ulla Bahadur (l) or- Sheik Salim v. 
Hajira (2) or to enquire what kind of 
conduct will debar a litigant from exer- 
cising a right of appeal given to by 

Statute. The mere fact of a final decree 

is not evidence of such conduct or even 

of laches. Again, whether or not the 
defendant, after the passing of the pre- 
liminary decree, ought to have preferred 
an appeal from the final decree as well, 
it is by no means manifest that the 
lower appellate Court was without juris- 
diction to hear the appeal from the pre- 
liminary decree. As it did, in fact, dis- 
miss the plaintiff’s suit, it may well be 
contended that this decision must govern 
the parties' rights even if it be supposed 
that the appeal ought not to have been 
decreed. Indeed the decision in Abdul 
Jalil V. Ameerchand (3) is an authority 

to this effect. . ^ 

I propose, however, to examine the 

two questions referred to us. In 
tice they have been found to give rise to 
much difficulty both in this Court and in 
the lower Courts. 

The terms ‘ preliminary and final 
decree were probably m general nse 
there 1908. but S. 2. Civil P. C , of that 

year introduced them as technical ex- 
pressions and provided a debnition : 

“ A decree is ptelimiaary when further 
proceedings have to be taken before the smi 
can be completely disposed of. It is final 
when such adjudication completely disposes 
of the suit. It may be partly preliminary and 

partly finaK" 

Under the present Code suits to 
deem or to enforce a mortgage, suits 
partition, partnership suits, suits 
accounts and other classes of suits 
now disposed of by means of two decr^. 
the preliminary decree which usually 

(1) C1907] 13 C. W. N. 590=^ C. 

(2) A. I. R. 1938 Cal. 325^ CaL ^ 

(3) [1913] 18 C. Ii. J. 223=91 I. O. 510. 


re- 

fer 

for 

are 
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•settled the rights of the parties, and in 
'this sense is final, (of. Eahimhhoy v. 
burner (4), but which looks forward to 
further decree to be made after the 
rights of the parties, thus declared, have 
been worked out by subordinate enquir- 
ies and other means. Under the Code 

• of 1882, different provisions were made 
for different classes of suits. Thus, as 
regards suits for possession of immov- 
able property and for mesne profits, 
‘S. 212 provided that : 

“ the Court may, however, determine the 

• amount by the decree itself or may pass a 
decree for the property and direct an enquiry 
into the amount of mesne profits and dis- 
pose of the same on further ord6rs.’' 

As regards administration suits the 
provisions of S. 213 was that : 

** the Court before making the decree shall 
-order such accounts and enquiries to be 
taken and made and give such other direc- 
tions as it thinks fit.” 

As regards suits for dissolution of 
partnership S. 215 provided that : 

the Court before making its decree may 
pass an order fixing a date on which the 
partnership shall stand dissolved and direct- 
ing suoh accounts to be taken and other acts 
to be done as it thinks fit.” 

So too, under S. 215-A, in a suit for 
accounts between principal and agent, 
” the Court shall before making its decree 
pass an order directing such accounts to be 
'taken as it thinks fit.” 

In suits to enforce a mortgage the 
provisions of the Tranter of Property 
Act did not require that a mortgage 

• decree under S. 88 should be followed by 
any supplemental decree, but only, if 
necessary, by an application for an order 

• tbbsolute for sale under S. 89. This was 

• clearly brought out by Sir Lawrence 
Jenkins in Amlok Chand v. Sarat 
Chandra (5), The order absolute for 
sale^ was regarded as an order for the 
realization of the decree or as an order 
giving the plaintiff execution for the 
amount of the decree. Under the Code 
of 1882, however, the general definition 

• of decree was wide enough to cover 
orders, if these were formal expressions 
of adjudication upon any right, claim or 

in a civil Court when 

• suoh adjudication, 80 far as regards the 

Court passing it, decided the suit or ap- 
peal so that many orders were appeal- 
.able as being decrees. Other orders 
A w ere made appeal able by S. 588 and by 

(4) [1890] 15 Bom. 155=18 I. A. 6 (P.O.) 

.(6) [191.1] 39 Cal. 913 (920)=11 I. 0. 943=16 
C. W. N, 49. 


S. 591 it was provided as regards all 
orders that : 

“ if any decree be appealed against, any error 
defect or irregularity in any suoh order afTect- 
ing the decision of the case may be sot forth 
as a ground of objection in the memorandum 
of appeal.” 

The Code of 1908, by providing for 
preliminary and final decrees introrfuced 
a uniform practice for many different 
classes of suits, and by S. 97 provided 
that : 

‘‘where any party aggrieved by a preliminary 
decree does not appeal from suoh decree he 
shall bo precluded from disputing its correct- 
ness in any appeal which may be preferred 
from the final decree.” 

This last provision is also applied, by 
S. 105, Cl. (2), to orders of remand from 
which an appeal lies. The difficulties 
which have been referred to us for solu- 
tion arisa from these provisions. A 
litigant, aggrieved by a preliminary de- 
cree, cannot seek remedy for his grie- 
vance in an appeal from the final decree ; 
a litigant aggrieved by an order of re- 
mand from which an appeal lies, must 
appeal therefrom directly or be preclu- 
ded from disputing its correctness. 

The decisions from which the Divi- 
sion Bench has in this case dissen- 
ted are decisions which purport, in 
the altered circumstances, to apply or 
adopt principles which the Court had 
applied under the God «0 of 1882. Under 
the old Code the first decision to be 
noticed is that of Jatinga Valley Tea 
Co. v. Chera Tea Co. (6). The suit was 
for possession of land. The first Court 
had given the plaintiff a decree and the 
lower appellate Court had remanded the 
case for a local investigation. There- 
upon, it would seem that the ’plaintiff ap- 
pealed to the High Court against the 
order of remand and that subsequent 
thereto, the trial Court had proceeded 
with the case and passed a decree dis- 
missing the plaintiff’s suit. Whether 
this decree was made before or after the 
presentatiou of the appeal to the High 
Court is not quite elear from the report 
and the ^original record of the appeal 
throws no light on the question. It may 
be taken, however, that the presentation 
of the appeal preceded the dismissal of 
the suit. In the High Court it was 
contended that the existence of the 
final decree was a bar to the hearing of 
the appeal. This contention was re- 
jected on the ground that S. 588 of the 

(6) [1885] la Cal. 45. “ 
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Code ga,vG an appeal in such a case. 
Field, J. said : 

-that provision i3 not in »n, way quaUfied^ 
The Coda does not say that there shall ^e an 
am eal only if the case has not been finally 
deofded i Jthe Conrt of first instance before 
that appeal is preferred or comes on for heat 

^The Court not only set aside the order 
ot remand but set aside the decree 
■which had been made upon it and 
which was held to be based upo° it- 
Twenty years afterwards, in Madliu- 
sudan Sen v. Kamini Kanta Sen (7) the 
question again arose in a suit for 010°'- 
ment. The Munsiff had dismissed the 
suit • the Subordinate Judge had ordered 
a remand for the trial of certain issue : 
before the defendant appealed to the 
High Court from the order of remand, 
the Munsiff had tried the suit for the 

second time and had made a decree in 

favour of the plaintiff ex parte. Maclean, 
C J. andMitra, J., held the appeal to 
be incompetent and the decision in this 
case lies at the root of the present di&- 
cultv The Court distinguished the 
Jatinya Valley (6) on the sronnd 

that the appeal from the or^ni^ 
mand had been before the smt 

had been dismissed. Made n, . 

reasons that the i®’’®gome whose 

force lasts only as long^ 

pendingand that ^ ^^e 

from such orders s ul^^ admits, how- 

disposal of *^*1® '■ dMS do affect the 

ever, that other ^rders 

decision on nature. He 

order of r®»»“ ^gg ^akes no distino- 
observes ‘hat that : 

tion between the , from an order of 

“a party failing ^ remedy. He may 

privilege a he ought to do so before 

Snorderof remand he ougn cannot be 

until after the final disposal 

permitted to wai -nnaal from the inter- 

?ocutory“ordet without appealing from the 

r W ^dnS ^ 

‘^nfotse^X re°asoningo£S^^ 

C19051 32 Oal. 1033=9 O- W- N. 895. 
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Maclean has on this ground been con-- 
demned as a matter of construction : 
see Laxmi v. Maru Debt (8), Kanahaya^ 
Lai V. Tirbeni Sahai (9) per 
J., at 637. Again, to say that 8. 588 of 
the Code deals with two classes of 
orders: those which do not affect the de- 
cision of the case and those which 
do, is to give no very strong reason for 
laying down a -rule for both which 
is appropriate to the former only. There* 
is no doubt a distinct convenience to bo- 
gained by requiring 
he brings his appeal, to attack the fi^ 
decree if such a decree has been passed. 

^h^ngh^fThe’ SSnt 

the previous decree rem"cS^ 

h^®ed“ thanu • ft case “PP®*' 

harbeeu brought before the fiual deore^ 
had beeu passed, the advantage aimed at 
by this deoisiou is unattainable. It may 
here be observed that the language of 
Maclean, C. J. though clear enough with- 
reference to the Code of 1^2. has given 
rise to some confusion. When it was- 
said that the appellant oanao^ be per- 
mitted to wait nntil after the final dis- 
posal of the suit and then to “PP®" 
against an interlocutory order without 
appealing from the decree in the Bnit, it 
was not meant that one appeal would 

s, r-ru .‘r sg 

was that a“®^ . an intor- 

been P**®®®^^’ “ “nnoompatent as sneh. 
lTlh7t?n an apj^Mfrom^ the decree an 

vari^ if i‘ affected the decision ot the 
Init Maolean. C. J.. was not arguing 
for two appeals but for one appeal m 
which the whole case would be dis- 

**°^e next case was that of Mackenzie- 
y.Narsingh Sahai (10). This was a 
partition suit and the appeal from the 
preliminary decree (so to call it 
it was made in 1907), was not preferred 

until the final decree had been 
Division Bench held that a 
decree was 3 nbieqtto_the^nleJaid_d^ 
- ( 8 ) [1914] 3 7Mld:29S3Tror66r=.ai u. 

(9) H91«1I aU. 5S2=24 I. C. 327=13 A. 

li. 3. 876 (F- ®*)* 1 T f* AiSslO C- I*' 

(10) C1909] 36 C»l- 762=1 I. C. 41S 10 

J. 113. 
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in Madhiisudans case (7) for interloou- 

"tory orders. This ^7i9 said to be ob- 
vious and to follow from the applica- 
tion of a simple test. The test was as 

follows ; . 

“If the appeal is heard on the merits and 
the preliminary judgment of the Subordinate 
Judge set aside, what would be the position 
of the parties > The final decree which up to 
present moment, has not bean questioned by 
way of appeal, would still stand and that de- 
cree would entitle the plaintiff to eject the ap- 
pellant. If the appeal is heard and decided in 
favour of the appellant, in order to give him 
-any relief, the final decree, against which 
»oo appeal has been preferred, would have to 
be indirectly set aside. It is difftoult to ap- 
preciate hovv such a state of things could 
.possibly have been contemplated by the 
legislature.’' 

This case, though decided in 1909 was 
decided under the Code of 1882 and it 
appears to be the first case to treat a 
preliminary decree as on the same foot- 
ing as an interlocutory order made imme- 
diately appealable by S. 588 of the old 
Code. The basis of the reasoning is that 
the final decree, unless directly and 
formally attacked, will remain unaffec- 
ted though the preliminary decree be 
set aside. The case does not explain 
the principles upon which the presenta- 
tion of an appeal from the preliminary 
decree before the final decree is passed 
enables a final decree to be set aside 
indirectly without formal and direct 
attack. ^ 

Janki Nath v. Promotha Nath (11; 
was the first case under the new Code 
in which these doctrines were applied. 
They were applied to an appeal against 
an order of remand the appeal being 
filed after the disposal of the suit upon 
remand. They were applied notwith- 
standing the new provision in S. 105 
•(2) upon which the only observation 

made was that this clause: 

** does not meet the pcesent oaso but applies 
rather to the converse case.” 

The learned Judges failed to observe 
that this clause had made any difference 
at all to the reasoning of Maclean, C. J. 
in Madhusudaji's case (7) or even that 
it bad affected the dcotrine as to elec- 
tion of alternative remedies laid down 
by Mookerjee, J. In the case of Baik- 
antha v. Salimttllah (l) under the Code 
of 1882 leaving aside cases in which the 
presentation of the appeal from the pre- 
liminary decree preceded the passing of 
«the fi nal decree. I c o me next to the case 

111) [1911] 15 C. W. N. 830=10 I. C. 614. 


(FB) (Rankin, C. J.) 

Khirodamoi/i Da^i v. Adhar Ohandra 
(ltd). This case was governed entirely 
by the Code of 1908 but tho principles 
of Mackenzie' ^ case (lO) were applied 
to it. It was laid down that whetlier 
or not an appeal has been })referred 
against the prelminary decree before the 
final decree has been passed, it is the 
duty of the party aggrieved by the final 
decree to prefer an appeal against the 
final decree if he desires a remedy, and 
it was further held that in either case 
an appeal against the preliminary decree 
alone would be useless. In this respect, 
it will be seen, this decision goes be- 
yond Mackenzie' a case (10) and beyond 
Madim^udan s case (7). Of S. 97 of the 
new Code it was observed: 

“ That section does not, however, relievo 
the person who appeals from the preliminary 
decree from the necessity of appe.T.liDg against 
the final decree; nor does it provide how, if 
the preliminary decree is contrary to the 
terms of the final decree, tho final decree is 
to be interfered with if it has been allowed 
to stand without any appeal being preferred 
against it.” 

In the end, however, and inconsis- 
tently with their reasoning, the learned 
Judges appear to fall back upon the con- 
sideration that the appeal was presented 
after the final decree has been pronoun- 
ced. The logic of this case would ap- 
pear to be that nothing which can 
happen upon an appeal against a pre-^ 
liminary decree can affect the final de- 
cree, and in keeping with this view no 
suggestion is offered as to any principle 
according to which the final decree can 
be held to stand or fall according as an 
appeal against tho preliminary decree 
was preferred before or after the making 
of the final decree. 

The next case is the Madras case 
already referred to, Jjaxini v. Mam 
Debi (8). The appeal in this case was 
against a preliminary order in execution 
and it was not filed until after the date 
of the final order. The decision con- 
tains a criticizm of the Calcutta oases 
to which I have referred. It lays down 
that the final order merely carries out 
the former order and does not supersede 
it; that the final order could not affect 
or take away the right of appeal against 
the preliminary order; that the final 
order depends for its authority upon the 
preliminary order and that upon the 
quashing of the latter it would cease to 
have any force; that und er 8. 97 a party 
(12).[1912J 18 C. L*. J. 321=21 1- 0. 510. 
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"whosa grievance is against the prelimi- 
nary order is bound to appeal against 
it and cannot dispute its correctness in 
any appeal from the final order; that in 
these circumstances he may have no 
grievance which he can raise against the 
final order and an appeal therefrom would 
be an empty formality. In Bagakaud 
Chandra v. Ishan Chandra (13) the 
final decree was passed on 1 1th Novem- 
ber though not drawn up or signed till 
ISth November. On I6bh November an 
appeal was preferred against the pre- 
liminary decree. Fletcher, J., after 
pointing out that on IGth November 
the only decree against which the appel- 
lant could appeal was the preliminary 
decree, referred to a previous decision of 
his own in Atul Chandra v. Kunja 
Behari (14), saying: 

“ the right of appeal given by S, 97, Civil 
P, C., ia one that is not taken away by the 
mere fact that the Judge has passed a final 
decree.” 


In AtuVs case (14) the presentation 
of the appeal had preceded the passing 
of the final decree and the Court held 
that if the appeal succeeded, the final 
decree ought to be amended in accord- 
ance with the result of the appeal. 

In Kulada Prasad v. Ramananda{\.b)t 
the preliminary decree in a suit to en- 
force a mortgage had been followed by 
the final decree before the defendants 
filed an appeal against the preliminary 
decree. Mookerji, J. re-affirmed the 
principles upon which he had decided 
the case of Mackenzie v. Narsingh 
Sahay (10): ^ „ . 

“ If we were nowito reverse the preliminary 
decree at the instance of the appellant, the 

final decree would still remain unaffected as 

no appeal has been made to challenge the 
propriety of that decree.” ^ 

Referring to Knirodamoyt $ ca,se {12), 
he says, but not so far as I can see 

correctlyi that it-^as ruled. 

” that the final decree must be deemed to 

have been made on the 

the preliminary decree should 

or set aside in the appeal, 

also would be similarly modified or se. 

In this ease, however, the ^oj^t 
allowed the appellant to amend nis 
memorandum of appeal so as to turn 
it into an appeal against both decrees. 
Adain in Nanibala v. Ichkam oyee (16j, 

I' 

(14) 119153 22 C, L. J. 

. (15) A. I. R. 1921 Cal. 109-48 Cal. 1036, 

416) A. I. R. 1925 Cal. 218. 


the same learned Judge rd-affirme(9 
the principles that the right of ap- 
peal from interlocutory orders cease?' 
after the disposal of the suit, and 
that this rule is applicable to oases in^ 
which^bereis a preliminary decree and- 
a final decree distinguishing certain? 
cases in which the appeal against tbe>‘ 
preliminary decree had been lodged be- 
fore the final decree was made, he says : 

'* It was ruled that the final decree must- 
be deemed a contingent decree or in the* 
words of Turner,. L. J. in Shama Purshad ▼. 
Hurra Purshad (17), a subordinate and depen- 
dent decree liable to be superseded by the-* 
modification or reversal of the preliminary 
decree which was the subject matter of appeal' 
before a superior tribunal when the 
decree was made on the basis thereof in tho' 
primary Court.” 

In this case also recourse was had to- 
the device of amending the memorandum- 
of appeal so as to enlarge its scope and 
convert it into a combined appeal against 
both the preliminary and the final*. 


decree. 

Where an appeal has been brought 
from the preliminary decree before tho' 
final decree has been passed, this Court 
has consistently held that such appeal 
is competent and that if the preliminary" 
decree be set aside the final decree falls- 
to the ground along with it. In^ these* 
oases attempt has been made to induce' 
the Court to affirm that the passing of 
a final decree takes away from the appel- 
late Court its juriaUiction over th» 
appeal already lodged against the 
minary decree ; or else to hold that tn^ 
final decree is valid and subsisting unci 
set aside formally and directly by aa 

appeal therefrom. ^ /tov 

XJgra' Narain Stngh v. Basanta (lo/ 

like the case now before this Courts 
arose out of an application to enforce a 
final decree in execution. The suit was- 


for an account. 

” At the time when he preferred the appealt 
no final decree had been passed. The appel- 
late Court therefore certainly had jorisdiotion 
to hear the appeal and that power was not. 
taken away by the final decree .... Tho* 
final decree in the case which merely deter- 
mined the amount for which the defendant- 
was liable to the plaintiff was dependent upoiL 
the preliminary decree which held that tf*^ 
defendant was liable to render aceonnts and 
the validity of the proceedings which reaulted- 
in the final decree depended upon the pre- 
liminary decree itself : and that deorce hav- 

(17) [18653 10 M. I. A. 20»=»3 W. B. 1X=*2! 

Sttther. 103 (P.G.). 

(18) [19133 17 C. W. N. 868=19 I. C. 630. 
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ing bean 80 > aside on appeal, the final deoroo 
neoesfarily fell through. It has been con- 
tended that it was at any rate necessary to 
have the final decree formally set aside and 
that at all events the question could not bo 
gone into in execution proceedings and that 
the executing Court baa no power to deal with 
it. We think, however, that the final decree 
was superseded by the order of the appellate 
Court setting aside the preliminary decree 
upon which it depended. We are therefore 
of opinion that it is perfectly open to the 
executing Court to determine whether the 
decree which it is asked to execute is a sub- 
sisting and operative decree or not and if 
such decree has been superseded and is no 
longer operative, the executing Court is en- 
titled to refuse execution on that ground.” 

It will be noticed that in this reason- 
ing the subordinate and dependent char- 
acter of the final decree is rested not 
upon the fact of an appeal having been 
presented in the interim but upon the 
essential character of that decree and 
the nature of its relation to the prelimi- 
nary decree. In Nistarini v. RaimoUun 
(19) Mookerjee, J. rested it upon this : 

The party who obtained the final decree 
in his favour took it while the preliminary 
decree was under appeal. The final decree 
therefore must be deemed subject to the result 
of that appeal.” 

In Kankaya Lai v. Tribeni (9) a deci- 
sion of a Full Bench of the Allahabad 
High Court, the fact that the appeal 
against the preliminary decree had been 
filed before the passing of the final de- 
cree was not made the basis of the deci- 
sion. The basis of the decision was the 
necessary dependence of the final decree 
upon the preliminary decree on which ' it 
vyas based. The Calcutta decisions were 
said to proceed on the basis that the 
final decree continued after the prelimi- 
nary decree had been set aside, a view 
which was held to be erroneous. 

In Wahidunnessa v. Dip Narain (20), 
Ohamier, O. J. adhered to the Allahabad 

decision and Sbarfuddin, J. affirmed that: 
” a preliminary decree has existence indepen- 
dent of the fioal decree and the final decree 
instead of oxtingaishing the preliminary de- 
cree gives effect to it.” 

It will be seen, therefore, that in this 
Court the decisions have followed two 
distinct lines according as the appeal 
from the preliminary decree was lodged 
before or after the final decree was 
passed. No difficulty has been felt in 
the former case. In the latter case it 
was not possible to say under the Code 

(19) tl913] 18 C. L. J. 214=20 1. 0. 57^ 

(20) [1916] 20 C. W. N. 1174-=1 Pat. L, J. 

406=35 I. C. 873=1 Pat. D. W. 13 

(P. B.). 


of 1908 that the appeal from the preli- 
minary decree was incompetent, but 
it was said that its competence de- 
pended upon the bringing of another 
appeal from the final decree itself. The 
first effective challenge to this doctrine 
was made in Kasifiath v. Ilimmat AH 

(21) , B. B. Ghose, J. said : 

‘ In my opinion, therefore, where a preli- 
minary decree has an independent existence 
and a person aggrieved by it is bound to ap- 
peal from it, that right canuot be taken away 
by a final decree being passed either before 
or after the person appeals from the prelimi- 
nary decree.” 

The order of reference in the present 
case repeats and amplifies this reasoning. 

In my judgment it is altogether un- 
reasonable to treat a preliminary decree 
under the Code of 1908 as a mere inter- 
locutory order whose force is spent when 
the suit is disposed of. The definition 
given by S. 2 of the Code makes any 
decree preliminary : 

” when further proceedings have to be taken 
before the suit oan be completely disposed of.” 

This certainly is a lame definition and 
if it were taken strictly one might well 
ask how any decree could be partly pre- 
liminary and partly final. In mortgage 
or partition suits, in suits for partner- 
ship or other accounts, the preliminary 
decree is what in the Court of Chancery 
would have been described simply as 
“ the decree the final decree corres- 
ponds to the ** order on further considera- 
tion.” The “ further proceedings ” are 
proceedings under preliminary decree and 
consist mainly of what Lord Hobhouse 
in Syed Muzhar Hussain v. Bodha Bibi 

(22) described as ‘ subordinate enquiries.’ 
S. 97 has expressly excepted preliminary 
decree from the position assigned to inter- 
locutory orders, precluding an appellant 
from impeaching them in the course of an 
attack upon the final decree. If there be 
any general doctrine of law to the effect 
that interlocutory orders cease to have 
any effect after the final disposal of the 
suit and that therefore they lose their 
appealable character upon the passing of 
the final decree, and I do not here affirm 
such doctrine, it is in my judgment rea- 
sonably clear that preliminary decrees, 
under the Code of 1908, ’which determine 
such questions as liability to account, 
existence of a mortgage, share in joint 
property, are altogether outside its scope. 

(21) A. I. B. 1923 CaI. 720. 

22) [1894] 17 All. 112=22 I. A. 1 (4) (P. O.), 
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In the second place I think it wrong 
to hold that the presentation of an ap- 
peal from the final -decree is a oircum- 
stance which renders the final decree 
contingent upon the result of the appeal 
or creates in the final decree a character 
of dependence or subordination. In my 
judgment the final decree is, in its na- 
ture, dependent and subordinate because 
it is a decree which has been passed as a 
result of proceedings directed and con- 
trolled by the preliminary decree and 
based thereon. A final decree when 
passed is capable of immediate execution 
and the presentation of an appeal from 
the preliminary decree does not operate 
as a stay of execution. The Court which 
passes a final decree need not necessarily 
have before it the circumstance that an 
appeal from the preliminary decree has 
been presented. Whether such an ap- 
peal has been presented and whether or 
not the attention of the Court has been 
brought to the fact those matters in no 
way qualify the final decree when made. 

Again, the doctrine that subordinate 
and dependent decrees come to nothing 
when the decree on which they are de- 
■ pendent is set aside must now be viewed 
in the light of the decision of the Judi- 
cial Committee in Naganna Natdu v. 
Venkatappayya (23). Shama Prasad s 
case (17), has for years been taken as ex- 
tending this doctrine very widely but the 
decision of the majority of the Bn 1 
Bench in Jogesh Chandra Dutt v. Kali 
Churn Dutt (24), has now been over- 
ruled. In a case such as the present, 
howe’ver, I see no reason for holding that 
the final decree is not a subordinate and 
dependent decree. It is as much sub- 
ordinate and as much dependent as an 
nrdor for the execution of a- decree is 
subordinate and dependent on the decree 
whioh is being executed. The function 
of the final decree is merely to re-state 
and apply with precision what the pre- 
liminary decree has ordained. The dec 

reos are in the same suit. The 
Court, if it has power over the prelimi- 
nary decree at all, power to reverse it or 
vary it has power to affect the final dec- 
ree In a redemption suit, such as we 
are now concerned with, it has power to 
see whether there has beau 
gago and, it so. °P°° ”****= 

. (23) A. I. bTw^P. C. Mad. 895=50 

(24) [lers/a Cai. 30=i c. ii. R. s (f.b.). 


plaintiff should be permitted to redeem. 
There is no intermediate position bet~ 
ween the view that the mere existence 
of a final decree takes away all power 
from the appellate Court over the pre- 
liminary decree and the view that 
the appellate Court being competent to 
hear the appeal from the preliminary 
decree has necessarily the right to set 
aside the final decree and any other pro- 
ceedings based upon the decree under ap- 
peal. With the solitary exception of 
Khirodamoyi’s case (12), opinion in this 
Court has been unanimous to the effect 
that the existence of a final decree does 
not deprive the appellate Court of its 
power to hear an appeal previously pre- 
sented against the preliminary decree. 

It appears to me that in this matter 
we should take our stand upon the ex- 
press provisions of the Code and refuse 
to read into the Code qualifications and 
conditions of which it contains no sign. 
I respectfully adopt the language of 
Chamier, J , in Kanhaiya Lai s case (u/ 
at p. 536: , ■ *. « 

“ The Code gives a right of appeal ® 

preliminary decree and further provideetna 
where any party aggrived by a prehminary 
decree passed after the commencement of tma 
Code does not appeal from such decree, he 
shall be precluded from disputing its correct- 
ness in any appeal whioh may be preferred 
from the final decree. It seems to me that 
Wd are not at liberty bo read into the Code 
any provision to the effect that the passing » 
the final decree shall be a bar either to the 
institution or the hearing of any appeal 
against the preliminary deoree.*' 

1 would add that when a preliminary 
deoree is set; aside the final deoree is 
superseded whether the appeal was 
brought before or after the passing of the 
final decree and that in my judgment an 
appellate Court when setting aside or 
varying a preliminary deoree can, and 
indeed should, give direction for the set- 
ting aside or varying of the final deoree 
if the existence of the final deoree 
is brought to its notice as in all cases it 
ought to be. In the present case the 
preliminary decree aCfirmiog the exis- 
tence of a mortgage has been set aside 
and the plaintiff’s suit has been dismiss- 
ed. But, be the question clear or diffi- 
cult, I am of opinion that a Court of exe- 
cution is entitled to enquire whether the 
final decree originally passed is still 
subsisting or has ceased to have effect. 
It does so when a decree has been rever- 
sed. It must do so when a decree has 
been superseded. No doubt had 
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Prasad’s case (17) stood unexplained there 
would have been some ditlioulty here and 
it is true that the present class of case 
was not considered by the Full Bench in 
Qorachand Haidar v. Prafulla Kumar 
(25). But on this point the reasoning 
of Chatterjee and Walmsley, JJ.. in 
Ugru Narain Singh v. Basantanarayan 
(18), is in my opinion sound and should 
be followed. 

I would answer in the negative both 
of the questions which have been refer- 
red to us. In my opinion the appeal 
should be dismissed with costs before 
the Division Bench and before us. Con- 
solidated hearing fee before both Benches 
is fixed at ten gold mohurs. 

C. C. Ghose, J. — I agree. 

Buckland, J. — I agree. 

B. B. Ghose, J . — I am entirely of the 
eame opinion. As one of the referring 
-Judges, I am glad that the cobwebs 
which disfigured the procedure of our 
Courts for a great many years have been 
■swept away by the judgment of my Lord 
the Chief Justice just pronounced. 

Mukerji, J. — I agree. 

R.K. Reference answered 

in negative. 

(•>5> A. I. R. 192? Cal. 907=53 Cal. 166 (P.B.). 
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B. B. Ghose and N. K. Bose, JJ, 

Batdeo Das Bajoria and others — Ap- 
jiellants. 

v. 

Sorojini Dasi and others — Hespon- 
<dents. 

Appeal No. 338 of 1928, Decided on 
29th May 1929, from original decree of 4th 
.Sub-Judge, Alipur, D/- 3Ut March 1928. 

i^(a) Hindu Law — Partition — Mother’s 
right to share arises only on partition being 
actually effected by sens and then with re- 
f- available to sons for parti- 

ftion ^ She is not even a necessary party to 
partition tuit— She can only watch proceed* 
Jngi to guard her interest. 

Mobhor’a right to claim share arises only 
on partition, no matter whether the partition 
is made amicably or as result of a decree by 
a suit. The bringing of a euit for partition 
<by one of the sons does not confer any right 
on the mother to have a share. If the suit 
for partition is withdrawn, the mother cannot 
■claim any share, nor can she insist that the 
suit must be carried on to a decree. If the 
4>artition suit is dismissed by the Court for 
some reason or other, then the mother oould 
Slot got any share in the property. It is only 


when the property is actually partitioned that 
the mother would get a share equal to that of 
the sons. She is not even a necessary party 
to suit having no interest in the property 
when the suit is brought. She can only oorao 
in to watch the proceedings and guard her 
interest when the partition is eliootod. Then 
too she will not be entitled to any share in 
property in which the sons had no interest 
and which could not be the subject of parti- 
tion : 27 Cal. 77, Foil. [P 699 0 2J 

^ (b) Transfer of Property Act. S. 62 — 
Joint family property mortgaged — Pur- 
chase of property by mortgagee under final 
decree — Partition suit pending to which 
mortgagee is party — Purchase is not affected 
by lis pendens. 

Where a joint family property is mortgaged 
and the mortgaged property is purchased by 
the mortgagor under a final decree on the 
mortgage, while the suit for partition in 
which that property is included is pouding 
and the mortgagee is impleaded as a party to 
partition suit by reason of the mortgage, the 
purchase of that property cannot be annulled 
by invoking the principle of lis pendens : 27 
Cal. 77, Dist. [P 699 C 2] 

(c) Hindu Law — Partition — Mortgaged 
property is partible till final decree for sale. 

Where joint family property is mortgaged 
even though a preliminary decree may have 
been obtained by the mortgagee with regard to 
the mortgaged property, interest of the mort- 
gagors is not extinguished and the property 
can bo made available for partition and in- 
cluded in the partition suit. For the interest 
is subsisting till final decree is made. 

[P 699 C IJ 

Sarat Chandra Rai Chaudhuri^ A. N. 
Chotidhurit Narendra Nath Set and 
Dhirendra Krishna Roy — for Appel- 
lants. 

Rupendra Kumar Milter and Bansari 
Lai Sircar — for Respondents. 

B. B. Ghose, J. — This is an appeal 
by defendants 4 and 5 whioh arises out 
of a suit for partition. A preliminary 
decree has been made by the learned 
Subordinate Judge and the appeal is 
directed against that preliminary decree. 
The property which is the subject-matter 
of this appeal originally belonged to two 
brothers, Hari Narain and Hari Bansba. 
Hari Bansba died in the year 1900 leav- 
ing him surviving his widow and three 
sons. Hari Narain got his share parti- 
tioned in the year 1905. The three sons 
of Hari Bansba purchased the share of 
Hari Narain, which had been partitioned 
previously by a conveyance dated 31sfc 
May 1922. On that very day the three 
brothers mortgaged the entire interest in 
the bouse to a third person, with which 
we are not concerned in this litigation. 
On 12th October 1923 these three bro- 
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thers again mortgaged the property to 
defendant 5. On 1st September 1924 
these three brothers again executed a 
second mortgage of this very property in 
favour of their mother. Defendant 5 
brought a suit on his mortgage on 10th 
November 1924 and a preliminary decree 
was made on 22nd January 1925. In 
the meantime defendant 4 was appointed 
as Receiver by an order of the Court in 
accordance with the terms contained in 
the indenture of mortgage dated 12th 
October 1923. The Receiver remained 
in possession of the property on behalf of 
the mortgagors and the mortgagee. The 
present suit for partition was brought by 
one of the sons of Hari Bansha on 17th 
April 1925 and two items of properties 
were included in his suit. There is no 
dispute with regard to item 1 with which 
the present appellants have no concern 
and the whole dispute centres round 
item 2 which had been mortgaged to 
defendant 5. During the pendency of 
this suit for partition a final decree in 
the mortgage suit of defendant 5 was 
made on 19th March 1926 and the pro- 
perty was sold on 7th August 1926 and 
purchased by defendant 5, as the lower 
Court finds and as is contended fo** on 
behalf of the respondent. But it is stated 
that there were other purchasers who 
were trustees with regard to some chari- 
table trust : but that is a matter with 
which we are not concerned and this 
not discussed in the Court below. The 
Receiver was discharged by order of the 
Court and defendant 5 took possession 
of the disputed property as purchaser. 
In the partition suit the two brothers of 
the plaintiff were defendants 1 aoo 2 and 
his mother was defendant 3; defendant 4 
wa*s Receiver and defendant 5 was the 
mortgagee and subsequently became the 

purchaser. ^ 

The question which is in debate m this 

Court and which was the subject-matter 
of dispute in the Court below is whether 
the mother is entitled to a fourth share 
of the property including property 
according to the provisions of the Hindu 
Law, on a partition being made among 
. the sons. There is one small 
which has nob been much debated that 
a half share of the property is not the 
ancestral property of the brothers and 
therefore if the widow of Han Bansha 
is entitled to a share on a partition bet- 
ween her sons she would got a fourth 


share of item 2. But the real confcrovorsy 
is whether she would get any shar® 
under the circumstances of this oas^ 
The learned Subordinate Judge has held 
that the plaintiff and defendants 1 and » 
have got no subsisting right to property 
No. 2, which has been described as the 
Strand Road premises, and their suit for 
partition with regard to that plot mua 
fail. He has, however, made a decree to* 
this effect that defendant 3, the mother, 
would get a fourth share of both th® 
properties Nos. 1 and 2 and the plaintitt 
and defendants 1 to 3 would each get ® 
fourth share of the property No. 

I have already stated that assuming that 
the learned Judge is right, the lady would 
be entitled to get an eigth share of tb 

property No. 2. But it is contended on 
behalf of the appellants that 

circumstances of this case ^ 
would be entitled to get no share xu pro- 
perty No. 2. Their case is 
principle of Hindu Law upon oh the 

learned Subordinate Judge has 

not applicable in this case and that bi» 

deoision is, therefore, liable to , . 

versed. On behalf of the resp^denta 
reliance is placed upon the w^l know 
ease of Jogendra Chunder Ohose J- 
Fulkumari Dassi (!)• 1“ t*iat 

Banerji, J., laid down the principle on 
which according to the Hindu Law 
mother is entitled to got » ‘ 

partition made among the 
her womb of the property in after 

the father. The learned 
quoting the text from Dayabhaga oh 

referanceto tha abova passage from 

- Wa‘s fal^br. 

9ha cannot enforce her V** k”for 

long her sons remain joint and do 

partition. Bat there is *’***a“ 

passage or in any other aathoritativa text or 

Hindu Law as to a mother’s nght to » 
an partition being so absolntely oon-existene 
before partition, that it may be defeat^ ^ 
any of her sons alienating his share before 

Doming to a partition. 

He then proceeds in this • . - 

this tight would be to hold that it is ^ 
Choate right as long 

amongst the sons and it becomes Mtnaliy 

enforceable only when the riebt, 

partition ; or in other 

when it becomes aofoteeable by * iJ 

pa rtition being come to among the eon ^ 

1) [1900] 2T Cal, 77=4 O, W- N. 25 
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earorceable not only as against the sons, and 
as regards so much only of the joint propertv 
as at the date of partition is in the hands of 
tho^ sons, ^ but also as against any parson 
deriving title from any of the sons and as 
regards the property to which they may have so 
derived title, subject to certain qualifications 
and limitations. ’* 

In that case during the pendency of 
the suit for partition by one of the sons 
another son sold his share in the joint 
property. It was held by the Court 
that by reason of the sale the interest 
obtained by the purchaser is subject 
to the rule of lis peudens and that 
he cannot stand on a higher footing than 
that of his vendor and when the parti- 
tion is made, if his vendor was a party 
to the suit, the mother would get a 
share: that right cannot be defeated 
during the pendency of the suit by one 
of the sons transferring his interest in 
favour of a third party. This principle 
has been elaborated in a subsequent case 
Amrita Lai Mitter v. Manicklal Mullioh 
(2) where Ameer Ali, J., sitting alone held 
that this principle is applicable where 
a stranger to the family purchases the 
interest of one of the sons and then seeks 
for partition of the joint family property. 
The question has again been discussed in 
the case of Jogobondhu Pal v. Rajendra 
Nath Chatterjee (3), by Mukerjee, J. 
But the principle has not been carried 
further than what was laid down by 
Banerji, J. In this case the appellants 
contend that he is entitled to the pro- 
perty by virtue of his purchase in the 
same state in which it was at the time 
of the mortgage or, in other words, that 
any subsequent alienation made by the 
mortgagor would not atfect his interest.* 
That proposition is nncontroverted. But 
if the mother could get any right in the 
present suit by reason of the partition, 
that would not be by the right created 
by the mortgagor but it would arise 
under the Hindu Law and I doubt whe- 
ther the principle enunciated by the 
appellant would apply to such a case. 
In this case, in my opinion, the plaintiff 
had a right to bring the suit for partition 
at the time when he brought the suit. 
Although there had been a preliminary 
decree for partition the title of the plain- 
tiff to his share of the property was not 
extinguished by that preliminary decree 
on mortgage but he bad still a subsisting 

(2) [1900] 27 Cal. 551=4 C. W. nT 764. 

(3) A, I. R. 1921 Cal. 351. 
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interest in the share of tiie property b>J 
reason of succession to his father. The! 
plaintiff s right to bring the suit was not| 
affected. The mother’s right to claim! 
a share, however, arises, as Banerji, J.' 
laid down, only on a partition no matter 
whether the partition is made amicablyi 
or as the result of a decree by a suit 
The mere bringing of a suit for partition 
by one 'of the sons does not confer any 
right on the mother to have a share, 
according to the view expressed by. 
Banerji, J. If the suit for partition is 
withdrawn the mother cannot claim any 
share, nor can she insist that the suit 
must be carried on to a decree. If the 
partition suit is dismissed by' the Court; 
for some reason or other, then the mother 
would not get any share iu the property, 
It is only when the property is actually 
partitioned, the mother would get a share 
equal to that of her sons. She is not 
even a necessary party to the suit having 
no interest in the property when the 
suit is brought. She can only come in 
to watch the proceedings to safeguard 
her interest when the partition is 
effected. 

Now, it is contended on behalf of 
the respondent that defendant 5 is bound 
by the rule of lis pendens as was applied 
in the case of Jogendra Chunder Ghose 
V. Fulkumari Dassi (l) cited above. The 
difficulty in this case is that that princi-. 
pie cannot be applied to this case. Here 
defendant 5 has acquired the interest of 
the plaintiff as well as the defendants 
who had interest in the property. It 
is a fundamental principle that a man 
cannot sue himself and the defendant 
standing in the shoes of the plaintiff 
with regard to this property cannot 
continue the suit for partition witbj 
regard to this very property. The plea 
therefore, must fall to the ground by 
reason of the purchase of defendant 5 
and, as the learned Subordinate Judge 
says, the plaintiff and defendants 1 and 
2 cannot ask for partition of property 2. 
That being so, the mother would not be 
entitled to any share of property No. 2 
by reason of the fact that her sons bad 
no interest in the property and this pro- 
perty could not be the snbject of parti- ' 
tion. Whether she wonld have a charge 
for her maintenance against the property 
in the hands of the purchaser is another* 
matter. That question cannot arise iix- 
a suit for partition and if she has any 
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right, the question must be left open to 
be (iebated in a subsequent suit. 

The result, therefore, is that the judg- 
meat and preliminary decree of the 
Subordinate Judge should be moditied to 


oUUuruiLicijuo u uvAftv ^ ^ ^ 

this extent that the suit for partition 
with regard to property No 2, i.e , the 
Strand Road premises, should stand dis- 
missed and, therefore, any claim of 
defendant 3 will also stand dismissed, 
and the appeal is allowed to this extent. 
The appellant is entitled to his costs 
from the respondeat who has appeared, 
hearing fee being assessed at three gold 

mohurs. 

N. K. Bose, J. — I agree. 

v.B /r.K. Decree modijted. 
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Rankin, C. J., and C. C. Ghose, J. 

{Uazi) Tilloin Mohammad Umar 

Plaintiff— Appellant. 

V. 

B. N. By. Go., Defendants— 

Respondents. 

Appeal No. 641 of 1927, Decided on 

26th February 1929. ^ / 

decree of 1st Addl. Dist Judge. 24 Par- 

ganas, D/- 28th S|Pte“b®r ^g^Va-Ri.k- 
Railways Act (9 off 

Note fform H— Company is liable ffor loss 

for i logg that is to say, loss of all or 

■rrri‘,s ss-rsHi" !»• '‘“■'”"3 

Form H: A. I. 1024 Cal. O l] 

Mad. 617, Dist. ^ n • ;i R/thin. 

B. G. Mitter. C. G. Biswas and Eafe.n 

dr a Nath C howdhurt-^ior Appellant. 

S N Bose, Amulya Chandra Chatter- 

.yes and’ PM Ghandra Pakrashs-tor 
Respond eota* . . 

Rankin C. J.— This is an appeal from 
a ^ndg^nt and decree of the learn^ 
Tirat Additional District Judge of the 
tSi Parganas and the case has reference 


to a consignment of oranges in a ■wagon 
from Nagpur to Howrah upon the terms 
of a certain Risk-Note m S- 
goods were consigned on 4th April 
and they were to go by passenger tram 

and the wagon commenced its lonrney 

5th April. Apparently the 'W»g°“ 
not in a fit condition for because 

after some forty miles it was found ‘ha 
its axle was too hot. Thereupon it 
became necessary to transfer th g 
another wagon and much 
made that this was not done 

oient celerity. ‘^*,-1 fha 8th 

tion was not P°“Pl®‘®^the giods were 

The wagon into .5°°! and at 

put again became unfit . moi'e 

Bilaspur the goods had ^ «hioh had 
transhipped. These g-|f^ which h^^ 

been put on rail on Anril Ifc 

arrive at Howrah until Apr-h 

would appear that they were « ^ 

ges but that upon their ®i°”Ved 

fhey were so d-°“^,rfor°Iny pS«- 
that they were unbt f°' .L „hen 

They were •“ » ery it was 
the plaintiff came to take del y 

found that the goods fmm 

taking delivery of. A 

the Sanitary Inspector °'’‘^'“be in- 

the beat course was adopted b 

terest of all the parties. “®“®'y’ 

rtr^oyer itXsf -J- ‘- 

plaintiff of t^e plaintiff 

Judge has ^tranship these oraagea 

that reasonable quickness 

n»nway Company’s servants but 
was wnfoT Lgligence. The language o 
The learned Judge is not too accurate but 

of tho station staB at 

d.r. .P^»« ‘o have beao not _oatr 

nrfgligaot but also reckless and careless. 

However the learned Judge does mean 

to find that there was a 
within the meaning of the Risk-N 
and that the case made out was ^ , 
wilful neglect of the Railway Company 

servants. . 

We have not heard the 

this appeal and I say 

question whether this ”®® „ oa 

wilful neglect or not. ^,her 

that something might bo s*JJ 
side. Assuming, however, that it « 
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wilful negleab, the quesbiou arises whe- 
ther the uegleot, suoh as it may be, of 
the Railway Compiny’s servants, is a 
uegleot for which the Railway Company 
is responsible. By this Risk-Note the 
consignor underbakes to hold the Railway 
Company: . . . 

“harmleas aad free from all responsibility 
lorany loss, destruction or deterioration of or 
iamages to all or any of auoh oonsigoments 
from any cause whatever except for the loss 
of a complete consignment or of one or more 
complete packages forming part of a consign* 
meat due either to the wilful neglect of the 
Railway Admiuistratio i or to theft by or to 
the wilful neglect of its servants, transport 
agents or carriers employed by them before, 
during and after transit over the said 
Railway.’* 

The first question which arises is what 
is the plaintiff’s cause of action? He 
says that these oranges arrived at Howrah 
in a rotten condition and prima facie it 
seems bo me that it is quite clear that 
ho has the general terms of this clausa 
against him. His olairn is a claim which 
involves making the Railway Company 
responsible either for loss, destruction 
or deterioration of or damage to these 
oranges, and there is no way of putting 
the plaintiff’s claim that does not bring 
it within the ambit of the general words 
of the clause. In these circumstances 
quite logically and reasonably the debate 
in this case has proceeded upon the ques- 
tion whether the plaintiff can say that 
his case comes within the exception 

which is in the following words: 

“except for the loss of a oomplete consign- 
ment or of one or more complete packages for- 
ming part of a consignmeat.” 

That is the question to which the 
learned Judge has addressed himself and 
he has held that there has been no loss 
in the sense in which that word is used 
in this Risk-Note. I agree with the 
learned Judge on that point. It seems 
bo me that the language of this particular 
clause points plainly to this that destruc- 
tion or deterioration of or damage to 
the goods is a thing which the Railway 
Company are not to be responsible for at 
all. The only thing for which in certain 
events they are to be responsible is “loss” 
that is to say, loss of all or any of suoh 
oonsigoments and they are to be respon- 
sible for that only when there is a loss 
of a complete consignment or one or more 
oomplete packages. All argnments based 
upon the notion of loss as meaning mone- 
tary to pecuniary loss to the consignee 
have to be put on one side, and I agree 


with Page, J. in his view of the meaning 
of this word as stated in his judgment in 
E, I, Ry. Go. V. Jogpat Singh (i). I 
disagree with t’ne view taken by the 
Madras High Court in the case M. & S. 
M. Ry. Co. Ltd. v. Snhba Bao (2). 
Marine Insurance notions about what is 
total loss either actual total loss or cen- 
sbtuctive total loss have nothing to do 
with this word as used in this Risk-Note 
aad we are not concerned with the many 
wide meanings that suoh a word is capa- 
ble of having in common parlance. We 
are ooneernsd with the definite meaning 
which appears upon this particular ex- 
ception. We have to say whether this 
particular consignment has been lost 
within the sense of this Risk-Note re- 
membering that it is perfectly clear that 
destruction or deterioration of or damage 
to *the9e goods is a risk which the Rail- 
way Company does nob take even in a 
case of wilful neglect. 


In my judgment, the position here is 
that these goods deteriorated. They 
deteriorated because they were in transit 
for a longer time than they ought to have 
been required. They took a longer time 
than should have been required owing to 
the negligence of the Railway Companyc 
Of that I have no doubt. Por the mo- 
ment I will assume that the length of 
time taken in the transfer, as the learned 
Judge notes, was owing to the wilful 
neglect of the Railway Companj' s ser- 
vants. In these circumstances it seems 
to me that this is not a case of loss at 

all. These goods were never lost. What 
happened was that they deteriorated and 
became worth nothing. There was a 
pecuniary loss no doubt but the goods 
themselves were not lost. In that view 
it appears to me that it is necessary to 
consider carefully the evidence as to 
what happened at Howrah. 1 am not 
saying that if the goods were detained so 
long in the transit that they became 
rotten and could not bo delivered if, for 
example, at some intermediate station 
they had to be taken out and thrown 
away, or even if they had to be thrown 
away after they arrived at Howrah and 
so could never have been delivered I am 
not saying whether in either or both of 
these cases the plaintiff migy n^b hav e 


(1) A. I. R, 1924 Cal. 725=51 Cal. 615. 

(2) [19201 43 Mad. 617=38 M. L. J. 360=11 
M. L. W. 358=55 I. C. 761=(1920) M. 
W. N. 198. 
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said that there had been a loss of the 
goods. It is not necessary to pronounce 
upon that, because I am satisfied that in 
this case that is not what happened. 
In this case what happened was that 
the goods being useless and being of 
of such a character that the sensible 
-thing to do was to destroy them, they 
were destroyed. I am not satisfied that 
it was impossible for the Bailway Com- 
pany to give delivery of the goods to the 
plaintiff. I am not satisfied that the 
plaintiff had no option, or that it was 
illegal for him to take delivery of these 
goods. What happened merely was that 
the goods being rotten they were in fact 
by consent destroyed which was the 
sensible thing to db. The Bailway Sani- 
tary Inspector gave a certificate first to 
afford the plaintiff proof of the condition 
■of the goods and secondly because tBe 
railway staff would want some authority 

to destroy the goods. 

When one looks at this Bisk-Note 
•one finds that it is a Bisk-Note in a 
form that is applicable to the carriage 
of goods and animals. It is not a Bisk- 
Note which has any special reference to 
perishable goods such as oranges, and the 
.contention that is really raised upon this 
Bisk-Note is this that if perishable goods 
are sent under Bisk- Note H so that in 

.consequence of delay in transit they be- 
come useless, then the protection which 
the railway company have stipulated tor 
•entirely vanishes. It is said that because 
they become entirely useless, it is no 
longer a question of deterioration or des- 
■truction, but a question loss In my 
judgment, so to construe this Eisk-Note 
Tvould be to give it » meaning wbioh it 

was never intended to bear. It would 
Give it a meaning with reference to 
perishable goods which would defeat the 
plain intention of the contract. Loss 
in this case is not used with reference to 
perishable goods in particular. The con- 
tract is dealing with ordinary goods and 
when it says “the loss of a complete con- 
Bignment.” it is not to be construed as 
though it were a part of the special in- 
tention of that phrase that it is to be ap- 
nlied to highly peristiable goods. 

^ Learned counsel Sir BenodeMitter has 
put before this Court various arguments 
Ind ooutentioqs and has cited opiuions 
•tiom certain other Courts to the effect 
that the Calcutta decisions_ as to the 
meaning of this word loss place too 


narrow a construction on this Bisk-Nofee. 
I can only say for myself that I am en- 
tirely of the opposite opinion : I think 
the Calcutta decisious place a meaning 
upon the words in this Bisk-Note which 
it can be seen to bear by a careful study 
of the Bisk-Note itself. 

If a person entrusts goods to a railway 
for carriage to X and for delivery to him- 
self or to his consignee and if the railway 
fails to give delivery his prima facie 
right is to sue the railway for his goods 
and for damages for their detention. 
Nothing in these Bisk-Notes is intended 
to enable the railway to keep other ^ peo- 
ples’ goods nor are Bail way Companies as 
a rule so unreasonable as to seek so^ to 
do. These Bisk-Nofces come into operation 

in the much more common case 
railway company cannot deliver the goods 

because it has not got them. Then a 

question arises of its 

“respoasibilUy for any loss oi all or any of 
suoh consignments,** 

to use the words of the risk-note before 
us. The words “loss, destruction or de- 
terioration" are followed by the words 
"loss of a complete consignment and the 
word "loss” means the same thing in 
both oases. The word destruction is 
not repeated and this of itself points 
firmly against any extension^of 
ing to be given to the word ^ In 

loss of goods, in the sense 
Risk-Note is concerned with it, is * 
tion of presence or absence and not of 
condition However little it may matter 

to a trader whether his 
troyed, whether they are <3eliV0red to 
a useless condition, or whether he 

never gets delivery at all to a 
company carrying all sorts of goods and 
animals these eventualities represent very 
different risks. Moreover from this point 
of view “the loss of a complete package 
is a different thing from the loss of some 
of the contents of a package. A consignee 
who proposed to insure his goods for the 
transit would soon find out these 
ences and a consignee who proposes to w 
his own insurer would be well advised to 

learn them. 

The next point which arises has been 

dealt with by the learned Judge in » 

manner which is I think correct m iw 
result. It was argued before the 
Judge that there was no alternative lo 

the despatch of fresh oranges from.JNag- 


t 
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par to Howrah and that the plaintiff 
could only despatch them on owner’s risk 
terms. When we come to consider the 
logic of that argument and what it has to 
do with the question of this contract I 
oan only say that while I paid attention 
to the argument of Sir Benode Mitter, I 
have failed to find that there is any 
ground for supposing that the existence 
of another method of consignment or of 
the non-existence of another method of 
consignment has any effect upon the vali- 
dity of the particular contract before us. 
1 do not understand why in the absence 
of proof that fresh fruits would have been 
accepted at railway risk, this consign* 
meat note is supposed to be without con- 
sideration, nor do I follow the argument 
j; which apparently impressed the learned 
Judge that the existence of an alternative 
rate was a condition precedent to the 
operation of that portion of the risk-note 
by which the company contracted them- 
selves out of their general responsibi- 
lity. 

However, the learned Judge has found 
upon a coastruotion of the dooumentsdaid 
before him that it is not shown that 
there was no alternative rate, and he has 
held that there was an alternative rate. 
The documents have been put before us. 
There is a document, first of all, of 1919 
which purports to say that perishable 
articles are to be carried at the owner’s 
V risk. Then in 1920 came a series of ar- 
rangements, and I am satisfied, as the 
learned Judge was satisfied, that the 
notice of 1919 came to an end as regards 
the consignment of oranges from Nagpur 
to Howrah. There was a further docu- 
ment of 1921 and yet a further document 
of 1922 which have been laid before us. 
The 1921 document continued the 1919 
arrangement only as regards certain 
named articles, sections or stations and 
as regards rates and fares “which are in 
force at present.” For the present pur- 
pose, as we know, the arrangement of 
" IQ ^ came to an end in 1920. Again in 
1922 it appears that if a man must con- 
sign oranges from Nagpur to Howrah 
both in wagon-loads and by passenger 
tram then the rate charged was a certain 
fixed rate. There is nothing whatever to 
show that there was no alternative course 
open. In my opinion, the learned Judge 
is right in his finding as to that and no 
<9aaae of action arises to the plaintiff in 
this respect. 


In my opinion, this appeal should be 
dismissed with costs. 

C, C. Ghose, J. — I agree. 

V.B./r.k. Appeal dismissed. 
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Rankin, C. J., and C. C. Ghose, J. 

Sailendra Krishna Roy and others — 
Appellants. 

Rashmohan Shaha and others — Res- 
pondents. 

Insolvency Appeal No. 1 of 1929, De- 
cided on 11th April 1929, against order 
of Pearson, J., D/- 5th December 1928. 

Presidency Towns Insolvency Act, S. 36 — 
Meaning of “a creditor who has proved his 
debt" explained. 

The expression ‘‘a creditor who has proved 
his debt’ means a creditor who has lodged 
the necessary proof of his debt and is ’entirely 
independent of the question either of accept- 
ance or rejection of that proof by the Official 
Assignee : A. I. It. 1923 Cal. 305, Diss. from. 

[P 704 0 2] 

B. K. Ghose and N. C. Chatterjee — 

for Appellants. 

jS. ill. Bose and J. N. Majumdar — for 
Respondents. 

Rankin, C. J. — Tb is case arises out 
of an order made by my learned bro- 
ther Pearson, J., refusing to interfere 
with an order made by the Registrar in 
Insolvency refusing to review an order 
made by him for the attendance of cer- 
tain persons to be examined under S. 36, 
Presidency Towns Insolvency Act, 

3 of 1909. The merits of the case and 
the necessity for holding the enquiry 
proposed seem plain enough ; but the 
point which is relied upon on « behalf of 
the appellant is a technical point. S. 

36 begins in this way : 

“The Court may, ou the application of 'the 
Official Assignee or of any creditor who has 
proved his debt, at any time after an order 
of adjudication has been made, summon be- 
fore it in such manner as may be prescribed 
the insolvent or any person known or sus- 
pected to have in his possession any property 
belonging to the insolvent, or supposed to be 
indebted to the insolvent or any person 
whom the Court may deem capable of giving 
information respecting the insolvent, bis 
dealings or property ; and the Court may re- 
quire any such person to produce any doou- 
znenta in his custody or power relating to the 
insolvent, bis dealings or property." 
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Oa that it appears that this insol- 
vency is a very old one the order of ad- 
iudicatioa having been made on 9bh 
August 1921. The creditor on whose ap- 
plication the order was made, in the 
form prescribed ior affidavit and proof 
of debt had proved his debt about 
seven years ago. Various things hap- 
pened. He was treated as a creditor 
while certain negotiations for composi- 
tion were going on, he was a member 
of the committee of inspection and so 
on. It does not appear that R. 25, Sch- 
2 Presidency Towns Insolvency Act, has 
been complied with by the Official As- 
signee and it further appears that so far 
as the insolvency rules of the Court go 
no time is limited within which the 
Official Assignee is obliged to comply 
with the provisions of that rule. The 
Official Assignee does not question 
the proof of debt, but the proof of 
debt itself is not formally and in 
writing admitted. In these circumstances 
it is said that the phrase “creditor who 
has proved his debt” in S. 36 does not 
include this creditor because it is said 
that until the claim is formally admitted 
the creditor is nob a creditor who has 
proved his ^debt. That proposition is 
laid down-inthe decision of Greaves, J-, 
reported in Abdul Samad, In re (1) and 
the learned Judge definitely holds that 
the phrase that : 

“a creditor who has proved his debt means 
not merely a creditor who has lodged proof of 
his debt but a creditor whose proof -has been 
admitted by the Official Assignee under the 
provisions contained in S. 25, Sch. 2, Insol- 
venoy Aotr-^’ 

I am of opinion that the decision of 
Greaves, J., is errreneous and ought not 
to be adhered to. The ordinary mean- 
ing in bankruptcy of “a creditor who has 
proved his debt” is a creditor who has 
done all that the Act requires the cre- 
ditor to do and m Soh. 2. English 
Act. this is made perfectly clear because 
theR. 2, Sch. 2 says that : 

-a debt may be proved by delivering or jend- 
inc through ths post m a prepaid letter to 
the Official Receiver or if a bean 

appointed, to the trustee, on affidavit verify- 

iug the dobt. 

When the creditor has done that, he 
is said to be a creditor who has proved 
his debt. Whether the proof is ad- 
mitted or not is a question entirely diQe. 


V. RaSHMOHAN (RankiD, C. J.) 


192 ^ 

rent from the question whether the cre--^ 
ditor who has done bis part can be said 
to have proved. It is true thatth^ 
language in the Presidency Towns Ia» 
solvency Act has been altered and ap- 
parently it is a possible view that the' 
draftsman was not content to copy th^ 
language which is found in the English 
Statute from which the Indian Statute* 
is an abridged transcript, because it* 
says that : 

proof may be lodged by delivering an affi- 
davit verifying the debt.*' 

At the same time it has to be re- 
membered that the phrase * creditor who 
has proved him debt” is to be regarded 
in the light of the context. We find for 
example S. 48 of the Act, says : 

•‘with respect to the admission and rejoctiou 
of proofs and other matters referred to m 
Soh. 2. the rules .a that sohodulo shall bo 
observed.” 

It is clear that proof is one thing and 
admission or rejection is another and I 
am not prepared to bold that it is a rea- 
sonable construction of the language to 
deny to the phrase “a creditor who has 

proved his debt its ordinary English 
meaning. If the debt has been proved 
then in that case the question may 
arise at a meeting of creditors whether, 
by reason of the provisions of Sch. 1» 
the creditors’ proof has been admit- 
ted or has not been admitted for the pu^ 
pose of voting. But here we are asked; 

to hold that a creditor has 
his debt at all unless and until the um- 
oial Assignee under the rules has ad- 
mitted the proof for the purpose of div - 
dend There is no question about this, 
creditor's right. The creditor has com 
Plied with the formalities set forth and' 
has given the required proof of debb.| 
The point taken is not made oat and lu 
my opinion this appeal must be dis- 
missed with costs. 

c. Ghose, J. — I agree. 


P.B./R.K. 


Appeal dismissed-^ 


(1) A. I. R. 1923 Cal. 305. 
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to the sellers to require buyers to sub- 
mit the matter in difference to arbitra- 
tion in one or other of the two ways. 
The way which matters for the purposes 
of the present case is: 


V. 

Abdul Rahim Oosman and Co.— De- 
fendant s~^Respondents. 

Appeal No. 51 of 1927, Decided on 
21st March 1928. 

(a) Deed — Construction — Words — Court 
is good judge of meaning of words and it is 
not duty of Court to affirm meaning or de- 
finition given in dictionaries. 

When one is enquiring after the ordinary 
popular meaning of a term, the Court is as 
good a judge of that meaning as any learned 
authority. There is no reason to suppose that 
the Court is not put in better position for 
judging by consideration of the definitions 
which are to be got from dictionaries, • But 
it is essential in this case to remember that 
the duty of the Court) is- to take a parti- 
cular case and decide whether or not that 
case comes within the term that is in ques- 
tion, and it is not any part of the duties of the 
Court to affirm a definition as one which can 
safely be relied upon to govern all other cases. 

[P 708 C IJ 

^ (h) Deed — Construction — Words — 
“Merchant” held to mean merchant in 
popularly accepted sense— “Assistant” held 
not “merchant.” 

A contract of sale provided that any dispute 
between the buyers and sellers who were 
commercial people should bo referred to the 
arbitration of a “merchant.” There was a 
dispute and it was referred to a person daily 
engaged in buying and selling the commodi- 
ties contracted for as an assistant of a firm. 
The assistant was an assistant of some senio- 
rity with moro responsible duties than many 
other assistants and was head of the depart- 
ment with wide discretionary powers. 

Held : that he was not a “merchant’’ 
within the terms of the contract : Hopkins 
and Oo. v. Foukelmann, 2 K. B, 918; G case 
28 B. T. 589, Ref. [P 707 C 2] 

Rankin, C. J. — In this case the 
plaintiff firm brought a suit on 6th April 
1921 to have it declared that seven dif- 
ferent awards were not binding upon the 
plaintiff firm. It appears that by seven 
contracts all dated lOfch November 1920 
the defendant firm sold to the plaintiff 
firm a quantity of 187i tons of white 
Java sugar at Rs. 26 per maund to be 
shipped by S. S. “Rajput” on certain 
terms particularized in the contracts. 
The contracts contain an arbitration 
clause being Cl. 15 upon the terms of 
which, if any difference should arise re- 
garding the contract or any matter con- 
nected therewith, it was to be optional 


tl^ arbitration of two European merchant.s 
in Laloutta (one to be appointed by the sellers 
and one by the buyers).” 

There is a provision that if the buyers 
should fail to appoint an arbitrator to 
join in such arbitration within three days 
after notice in writing by sellers so re- 
quiring them the arbitration shall at the 
option of the sellers proceed ex parte and 
the award by the arbitrator shall be 
binding upon the buyers. 

Now the S, S. Rajput arrived with 
1,000 tons of this Java sugar consigned 
to the sellers. The arrival notice was 
given on 16th December 1920. At that 
time the market bad gone against the 
buyers and the price bad fallen. Prom 
16th December onwards the price con- 
tinued to sag. The buyers did not take 
delivery. Accordingly the arrival notice 
of 16th December 1920 was followed by 
a letter of 28th December requiring the 
plaintiffs to arrange at once to pay for 
and to take delivery of the goods. Again 
on 3rd January a similar demand was 
made. On 5th January there was a 
solicitor’s letter which informed the 
plaintiffs that unless they paid the de- 
fendants* bills for the price of the goods 
including interest in exchange for the 
delivery order, the defendants would re- 
sell the goods on the following day 
namely on 6th. On the following day 
the goods were sold by the defendants 
against the plaintiffs and as the plain- 
tiffs professed by their letter of 7th 
January that they had been ready and 
willing to pay for and to take delivery of 
goods and disputed their liability to pay 
damages on the basis of resale as claimed 
by the defendants, Messrs. Pu^ and Co. 
acting on behalf of the defendants wrote 
to the plaintiffs a letter on lOtb Janu- 
ary 1921 which is as follows: 

“Our clients jvrote to you together with 
their bill for the above sum and demanded 
payment but you have so far failed and neg- 
lected to do so. Our clieuts now want to re- 
fer the matter to arbitration in terms of the 
contract. Our clients appoint Mr. A, Duggan 
of Messrs. Shaw Wallace and Oo., to be their 
arbitrator. We have to call upon you to ap- 
point your arbitrator within three days fail- 
ing which our client will appoint the said 
Mr. Duggan as the sole arbitrator in terms of 
of the contract.” 
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plaintiffs* solicitors on 12th. It restated 
the plaintiffs’ refusal to pay the sum 
claimed as damages and went on to say: 

“As regards your client’s proposal for arbit- 
ration our clients contend that there is no 
valid agreement for submission to arbitration 
and your clients cannot submit their alleged 
claim to arbitration. However, without pre- 
judice to our clients’ contention they will 
nominate an arbitrator in the course of this 
week.’’ 

On 13fch January Messrs. Pugh and Co. 
continued the controversy and claimed 
that 

“under Cl. 15 of the contract a valid and pro- 
per agreement between the parties has been 
made for reference of any dispute under the 
contract to arbitration. Should your clients 
fail to nominate their arbitrator duly our 
clients shall appoint their arbitrator as the 
sola arbitrator.” 

On nth January Mr. Duggan who had 
been appointed by the defendants wrote 
to inform the plaintiffs’ eolicitors that 
he had been appointed arbitrator on be- 
half of the defendants and asked for the 
name of the plaintiff’s arbitrator by 
Wednesday morning the 16th, failing 
which he intimated that he would proceed 
with the arbitration ex parte. On 17th 
January Mr. Duggan was written to by 
the plaintiffs’ solicitors in the following 

“We have to point out to you that you are 
nob eligible to become an arbitrator inasmuch 
as you are not a merchant. It is not therefore 
necessary on our clients* part to nominate an 
arbitrator at this stage. If in spite of this 
you proceed with the arbitration ex parte you 
will do so at your risk and our clients will 
not be bound by your acts. This letter is 
written of course without prejudice to our 
clients’ contention that there has been no 
valid agreement for arbitration.” 

A similar contention was addressed on 
the same day to the defendants’ solicitors. 
On 18th the defendants’ solicitors inti^ 
mated that the defendants had appointed 

Mr. Duggan as .the sole 

requested him to proceed with the arbit- 

^^The'question which I propose to deal 
•with first is whether or nob the plain- 
tiffs’ contention is correct that Mr. Dug- 
gan was not eligible under Cl. 15 of the 
contract to act as an arbitrator. The 
phrase to be a construed is an extremely 
short one. namely, “the arbitration of 

two European merchants of Calcutta, it 

is clear to me that if Mr. Duggan is nob 
in the ordinary meaning of the term, a 
Suropd&n mercliaiit of Calcutfeat tho 


awards must be set aside. The objection 
was taken at the earliest moment and 
the plaintiffs took no part in the arbit- 
ration proceedings. They brought first 
of all an application under the Arbitra' 
tion Act to set those proceedings aside, 
and on it being ruled that it was neces- 
sary to proceed by a suit, they brought 
this present suit taking their stand on 
this ground amongst certain others 
which I shall mention hereafter. There 
can be no doubt that Mr. Duggan is a 
European and there is no doubt that be 
is living in Calcutta and is in business 
in Calcutta. The question is whether he 
is a merchant within the meaning of 
that expression in these contracts. As 
regards that question wo have the evi- 
dence of Mr. Duggan himself. Ho was 
called as a witness on behalf of the plain- 
tiffs and the answers upon this point 
commenced with the question No. 20. 
These answers are given in examination- 
in. chief. I do not find that in orosa-exa- 
mination the witness is asked any ques- 
tion upon this particular matter or that 
in re-examination any addition is made 
to the evidence which ho had given. 
The evidence with which we are con- 
cerned therefore is this: 

Q. You said that you are conneotel 
with Shaw Wallace & Co. How are you 

employed there ? 

A. I am an assistant in the firm. 

Q. What are you exactly ? 

A. I am in charge of the sugar depirt- 

ment. _ # *.i_ j 

Court. — Are yon the head of the de- 
partment ? , . t 1 

A. Cf the sugar department only. 

Court. — Do you buy and sell on behalf 
of your firm ? 

A. Yes. 

Court. — Do you make contracts on be- 
half of the firm for sale of sug^r? 

A, I give out offers to the brokers and 
also send out the offers bo Java or where- 
ever we are buying from. I give out the 
offers personally to the brokers. 

Court. — What happens when you bay 
sugar? 

A. I instruct the brokers to buy. 

Court. — When you sell ? 

A. Also to sell I instruct the brokers^ 

Court. — You give the price? 

A Yes. 

Court. — They sell and yon fix the 
price ? 
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A. Yes. 

<3- Are you a partner of that firm ? 

A. No. 

Court . — When you buy and sell sugar 
IS that subject to the general supervision 
of the partners 

A. No, not an ordinary offer. Not on 
offers received or which I send out. If 
I wanted to buy anything on our own 
account I consult one of the partners. If 
I want to buy or sell sugar in the mar- 
ket, if we are short of sugar and I 
wanted to buy I would consult one of the 
partners. We have a limit, should I 
exceed the limit in any way I would 
consult the partners but firm offers 
which I receive I can sell any quantity 
I like without consulting anyone. 

These are the facts upon which the 
question is to be decided whether or not 
Mr. Duggan is a merchant of Calcutta. 
The learned Judge has dealt with the 
matter in this way. After pointing out 
that Mr. Duggan is a gentleman of great 
experience in commercial matters and 
has in addition long experience of arbi- 
tration in cases of this kind, that he 
holds a responsible position and that he 
is in the habit of buying and selling 
goods acting on his own authority, the 
learned Judge observes as follows : 

‘*In my opinion in a case of this kind and 
indeed in any oommeroial case the Court 
ought not to be too strict in the interpretation 
of words of mercantile usage, that is to say, 
I think the Court should not seek to go out of 
its way to do anything to upset the arrange* 
ments and the dispositions of the commercial 
community. Now in the present instance 
these buyers and sellers were commercial 
people. They provided in their contract that 
their disputes should bo referred to a Euro* 
pean merchant and I think that all that they 
meant was that the person to act as an arbi* 
trator should be an European who had ex- 
perience of business transactions of the kind 
with which these contracts were concerned. 
It is quite manifest that Mr. Duggan was and 
is a person of that kind, and although he is 
not actually in business on his own account, 

I think he can properly be described as a 
merchant without any undue straining of the 
English language, and 1 think it would be 
too pedantic to say that merely because he is 
not trading on his own account he does not 
come within the description of an European 
merchant as mentioned in this contract.” 

Now in my judgment it is very neces- 
sary to keep this question entirely clear 
from any consideration as to whether or 
not the decision of this question will be 
upsetting arrangements and disposition 
of the oommeroial community. I am 


quite satisfied that Mr. Duggan has very 
frequently acted as an arbitrator. How 
often if it all, he has acted as an arbi- 
trator under a clause framed precisely as 
the present clause, is a question upon 
which 1 have no information. I have 
no doubt that ho is duly qualified to act 
as an arbitrator* under many sale con- 
tracts and I have no doubt that he would 
be an admirable person for the parties 
to appoint when they have a free choice 
of their own as to the arbitrators. It is 
news to me that there are any arrange- 
ments or dispositions of the commercTal 
community which involve the proposi- 
tion that an assistant in a Calcutta busi- 
ness house is a merchant. But there is 
no question here of those words having 
any special meaning. 

The question is as to the natural and 
ordinary meaning of an English word. 
In the case of Gill v. Manchester Shef- 
field and Lincolnshire Bailway Co. (1) 
cited to us, it is called * 'ordinary popular 
meaning.’* That is the first thing. la 
the second place it is not a question whe- 
ther there is any undue strain on the Eng. 
lish language. I do not feel called upon 
to put any strain in either direction. The 
question is whether or nob, drawing the 
line fairly as best one can. according to 
the popular usage of English words, 
Mr. Duggan comes on the one side of the 
line or on the other side. Approaching 
the question in that way I notice that 
Mr. Duggan when he is asked “how are 
you employed there,” says “l am an as- 
sistant in the firm.” He is of course, 
not an ordinary assistant because he ap* 
pears to be the head of the sugar depart 
ment. How many assistants are engaged 
in the sugar department I do nob know 
but I should presume that there are 
several. He is an assistant of some senio- 
rity with more responsible duties than 
many other assistants. It is quite clear 
that the mere fact that he is au assistant 
to a firm of merchants would not make 
him a merchant in Caloatfca. It is quite 
clear also that the mere fact that ha is 
the head of a department would not 
make him a merchant in Calcutta. 

It is contended, however, that upon the 
evidence that ha is daily engaged in buy- 
ing and selling sugar on behalf of his 
firm by giving out orders to brokers, this 
consideration makes him a merchant 


(1) [1873] 28 L. T. 589. 
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■within the true meaning of that term. 
It is said that he is none the less a mer- 
chant, that he is merely acting on behalf 
of other people all the time. It is said 
that he is none the less a merchant be- 
cause his authority is limited and he has 
in certain exceptional matters to take 
authority from the partners. Stress be- 
ing laid upon the circumstance that he 
is daily engaged in the matter of buying 
and selling Mr. Sircar presses upon us 
that we ought to hold that he is a mer- 
chant. It is also said that as a mer- 
chant’s business may be conducted by a 
company, by means of managing agents, 
one ought not to regard it as an essential 
part of the connotation of the term 
^merchant” that the man in question 
should be in business for himself trading 
for his own profit as distinct from as- 
sisting other people to trade for their 
profit. “Merchant" is a term which has 
been defined in several dictionaries to 
which we have been referred. One defi- 
nition has been cited to us from Web- 
sters’ Dictionary. “Merchant" — Any 
one making a business of “buying and 
selling commodities.’ ’ Another from the 
New Oxford Dictionary : 

“Merchant — One whose occupation is the 
purchase and sale of marketable commodities 

for profit.” 

I agree with Mr. Sircar in the view 
which he cited to us from the observa- 
tions of Lord Blackburn in Gill's case (1) 
that when one is enquiring after the 
ordinary popular meaning of a term the 
Court is as good a judge of that meaning 
as any learned authority. I am far from 
saying that the Court is not put in a 
better position for judging by a consi- 
deration of the definitions which are to 
be got from dictionaries. But it is 
essential in this case to remember that 
the duty of the Court is to take a parti- 
oular case aad deoido whether or not that 
case comes within the term that is in 

question, and that if 

Dart of the duties of the Court to a£6rm 
a definition as one which can safely be 
relied upon to govern all other cases. 

I examine this matter with a view to 
ask myself whether in the ordinary 
Dopular acceptation of the word, Mr. Dug- 
Ln would be recognized as accurately 
describing himself if he said lama 
Calcutta merchant. I cannot doubt that 
without straining the word Mr. Duggan 


does not come within the ordinary popular 
acceptation of the term. The learned 
Judge on this short question of the 
English language was in as good a posi- 
tion to form an opinion as I am and 
I find some consolation in the fact that 
there are expressions in his judgment 
which seem to show that in the interest 
of business arrangements he found room 
for Mr. Duggan within the definition of 
“merchant" by putting some little strain 
upon the ordinary popular acceptation of 
the terra. Mr. Sircar on behalf of the 
defendant has very properly pointed out 
to us that the question is in this case, 
not whether Mr. Duggan is carrying on 
business as a merchant in Calcutta but 
whether, he can be described as a mer- 
chant— that term being given to express 
the general nature of his calling. A inan 
certainly can be a merchant although for 
the moment he is out of business. A 
man who has a business of a merchant and 
turns it into a limited liability company 
of which he becomes the managing direc- 
tor could not be refused the designation 
“merchant" merely because for a few 
months he had ceased to be trading on 

his own account. , 

Again it is quite clear that 10 ^“® 
case of a profession which has a den- 
nite qualification such as solicitor, a 
man might be described as asolicitor 
although he is not in practice for him- 
self. I quite appreciate these points 
but still the question is whether Mr. 
Duggan is a merchant. In “V 
meat taking it as a concrete case, he 
comes under a different and well known 
category viz., that of assistant in a 
firm of merchants but he is not within 
the meaning of merchant in the contract 
•with which we are concerned. In the 
arbitration clause it is not provided that 
the arbitrator must be a person with 
special knowledge of sugar. There is 
nothing to show that he has to be a 
sugar merchant. He is to be a European 
and he is to be of Calcutta. He has 
certainly according to any definition of 
“merchant" to be accustomed to buy and 
sell by himself or by others. But if 
the ordinary popular meaning of the 
word “ merchant" connotes a certain 
status, there is nothing in this 
to show that the Court is entitl^ to 
disregard that part of the meaning of tho 
expression. If all that is required is a 
certain acquaintance with or experience. 
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in buying or selling or even in the buy- 
ing or selling of sugar then persons 
would be qualified under Cl. 15 who 
might be persons occupying a very 
modest position in life and in the busi- 
ness world. If that were so it might 
go down to such persons as Head Clerks 
or people of even less position who 
might be entrusted by their masters or 
employers with buying or selling on 
their behalf. When the defendants in- 
sisted upon appointing Mr. Duggan end 
carrying the arbitration ex parte, they 
took a risk. Giving the best considera- 
tion I can to this matter I am of opinion 
that the true exposition of Cl. 15 is one 
under which Mr. Duggan is not such a 
person that the defendants could insist 
upon his arbitration in spite of the op- 
position of the plaintiffs. If Mr. Duggan 
is not qualified then these awards are 
not binding upon the plaintiffs. That 
appears, in my judgment, to be abun- 
dantly clear from the decision of Pick- 
ford, J., in the case of Mughe in, Hop^ 
kins & Co. V. Foukelmann (2) and also 
upon principle. 

Now, there remain two points in this 
case and on both of them I am in entire 
agreement with the learned Judge. The 
first is the question whether there was 
something informal in the way in which 
Mr. Duggan was made the sole arbitra- 
tor by the defendants. That question 
depends upon a contention to the effect 
that the concluding words of Cl. 15 do 
not form a Code of their own, but that 
we have to read into them the require- 
ments of the Arbitration Act. I mean 
the requirement of due notice and so 
on. In my judgment the clause must 
be construed as it stands and it is not 
shown that the defendants acted in any 
way in disconformity with their rights 
under the contract. 

The third and last question is one 
wiiich has occupied the greatest amount 
of the time and attention of the 
Court below and indeed of this Court. 
The contention was that Mr. Duggan’s 
award had been improperly procured in 
the sense that the defendants had no 
goods to offer to the plaintiffs in De- 
cember 1920, that they fraudulently pro- 
fessed to have them and that they ef- 
fected a bogus re-sale of goods which 
they did not possess on 6th January 
1921 and fraudulently put their case 
^2)l:l909]'2 K. B. 948. 
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before Mr. Duggan concealing from him 
all these material facts. This case was 
allowed to be raised by an amendment 
of the plaint in April 1925, some four 
years after the institution of the suit. 
It was allowed on the representation 
that the plaintiffs had been put upon 
enquiry by a letter of September 1921 
whereby the defendants’ solicitors wan- 
ted to withdraw from examination cer- 
tain documents mentioned in their 
affidavit of documents. The leave to 
amend was granted in April 1925 and 
Mr. Sircar on behalf of the defendants 
maintains before us that in this appeal 
he is entitled to question that inter- 
locutory order and that such leave ought 
not to have been granted. Speaking for 
myself, I should not interfere with an 
order of that character. The matter lias 
been open to the plaintiffs and the whole 
case has been thrashed out upon the evi- 
dence. But the question upon which 
it is right that we should express an 
opinion is the question whether these 
awards can be set aside as being fraudu- 
lently procured by the plaintiffs. As I 
have said, cn that question I am in 
entire agreement with the judgment of 
the learned Judge. It is only necessary 
to make one or two observations so as 
to show that this part of the case has 
been duly considered by this Court. 

The plaintiffs' case is that 1000 tons 
of white Java sugar arrived for thejde- 
fendants in due course. They are unable 
to show that from 16th December right 
down to 4th January the defendants* had 
not ample supplies with which they 
could make delivery to the plaintiffs. It 
is quite clear that in the second half of 
December the defendants were pressing 
the plaintiffs to take delivery but the 
plaintiffs did not take the goods as the 
market had gone against the plaintiffs 
heavily. It is said, however, that if 
you go to 5th. January (by which time 
it was abundantly clear that the plain- 
tiffs bad no intention of taking these 
goods) it can be seen that the defend- 
ants had parted with so much of the 
1000 tons that they had no longer any 
desire or ability to make delivery. In 
my opinion that case breaks down alto- 
gether. It depends upon the process of 
taking delivery orders according to 
their dates and dealing with delivery 
orders after the manner of Claytons case 
in the basis that the moment a delivery 
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order had been issued the goods entirely 
ceased to be in the defendants’ control. 
Even on that basis I do not say that the 
plaintiffs have made out their case. But 
I think it is a wrong basis. It is quite 
clear to me that if on 5th or 6th plain- 
tiffs had paid for and taken delivery 
orders they could and would have got 
their sugar from the docks. It is not 
the case on the evidence that the mo- 
ment a delivery order is signed any 
particular goods cease to be under the 
control of the defendants, nor is it any 
concern of the plaintiffs in what way 
any outstanding delivery orders given to 
other people would have been dealt with 
had the plaintiffs chosen to take delivery 
of the goods. On that point I entirely 
agree with the learned Judge. I think, 
therefore, that there was enough of this 
sugar to answer not only the plaintiffs 
contract but also the contract of Kala 
Ohand whose goods were included in the 
same re-sale. That is the first question. 
In my judgment the defendants had the 
goods. Then it is said that when the 
re-sale was made on 6th January that 
was a bogus re-sale. In my opinion the 
evidence called by the plaintiffs them- 
selves disproves that contention. There 
was re-sale in the ordinary manner. 
There were several bidders there and the 
price obtained was a reasonable rate. 

The third thing that is said is that 
after all the goods were sold to Sattar 
and we find that Sattar parted with the 
goods back again on the same day at the 
same price ; and that is a circumstance 
which shows that it was a bogus re-sale 
and the awards are liable to be upset be- 
cause this circumstance was not fairly 
and fully laid before Mr. Duggan in this 
ex parfee arbitration. The learned Judge 
has dealt with that contention m a 
manner which seems to me to be adequa e 
and correct. I will take it that Sattar 
may be regarded as a-mere nominee of 
the defendants for this purpose. Stiil 
every other person was given an oppor- 
tunity to bid. A reasonable ra^ was 
obtained, and in the end Mr. Duggan 
awarded the rate of damages claimed b^ 
cause he was satisfied that it was baaed 
upon a reasonable market rate in acoor- 
danco with his experience. In these cir- 
oumstanoes. the plaintiffs case on that 
part of the matter has been rightly dis- 
missed by the learned Judge on the 
original side. 


However this appeal must be allowed 
and there must be a declaration that the 
awards are not valid or binding upon the 

plaintiffs. ^ ^ 

On the question of costs it is manifest 

that the defendants have in the end 
succeeded upon the chief matters which 
required the taking of evidence ; and 
while the plaintiffs have succeeded ulti- 
mately in the suit we are of opinion that 
there should be no order as to costs either 
in this Court or in the Court below. 

There will be an order for repayment 
of the sum of Rs. 26.220-7-3 with inter- 
est thereon at 6 per cent per annum from 
the date of the withdrawal of the money 
by the defendant firm till the date of 

payment. 

Mukerji. J. — I agree. 

v.b./r.k. Appeal allowed^ 
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S. K. Ghose and Patterson. JJ. 
Bajani Mohan Saha and others 

Plaintiffs— Appellants. 

V. 

Sambhu Nath Saha and o/Aers— De- 
endants — Respondents. 

Appeal No. 1935 of 1927. Decided on 
jth July 1929, from appellate decree of 
Oist. Judge, Dacca, D/- 2nd July 1^37. 

(a) Regi.lralion Acl, S. 49 -Inimoyble 

.roperly worth .bovo R*. 100 

.nr.gUler.d o£ 

admitted to prove nature and character 

^^UnreXtered document conveyi^ immov- 
uV wl^artv worth above Bs. 100 can be 
IdmiUed^fo^^the collateral purpose of proving 
hfnVtnreand character of the posaesaion of 
“^ansferee provided the transferee is m 
session and the dconment is tenuine ; 
4. J. B. 1919 P. C. 44 and A. /. 

MT.Bel.on, 

(b) Transfer of Property Act, S. 44 
Monthly tenancy — Partition— Partition can 
se effected or refused on ground of con- 
renience only. 

There is no fixed rule of law that a por- 
serty held in temporary right cannot be 
honed; the only ground on which partition 
may be allowed or refused is 2l 

The subjeot matter of a suit was a plot of 

land adjoining a homestead '®,j7ng 

no substantial structure on it. The holding 

was monthly one but, was old and 
tion of tenants for over 60 jefr*- 
nants suing for partition had 

since their purchase for o^r 21 y®*5*,7idIord 

apparently any effort on the part of 

to eject them. The landlords were numerous 
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and soatterad and theio was no practioal 
likelihood of their writing to eject the'tenants. 
The tenancy rights were possessed solely by 
the parties to the suit, and they themselves 
were oosharer-landlords. Parties had been 
in joint possession and partition between them 
would not bind the landlord. 

Held : that the mere fact that technically 
the holding was a monthly .tenancy should 
not debar the patties from their lawful right 
to partition ; 24 Cal. 575 (F.B.), Rel. on. 

[P 713 C 1, 2] 

Sarat Chandra Basak^ Gopal Chandra 
Das and Bhuban Mohan Saha — for Ap- 
pellants. 

Brojolal Chakravarti and Bupendra 
Kumar Mitter — for Respondents. 

S. K. Ghose, J. — Plaintiffs sue for 
partition of a plot of land described as 
‘Bairagi Bari” alleging that they have 
purchased four-fifths share of the tenancy 
right and defendants have purchased the 
remaining one-fifth share. Plaintiffs and 
defendants have small shares in the land- 
lord’s interest, the entire 16 annas of 
that interest being held by a large num- 
ber of persons. The defence is that 
plaintiffs have no title except by virtue 
of the superior interest and that the pro- 
perty falls within the joint estate only 
up to a certain extent, the rest being in 
another estate. Plaintiffs won in the first 
Court, but they lost in the Court of ap- 
peal below. They now come in second 
appeal. 

In this appeal the first point is whe- 
ther plaintiffs have proved their tenancy 
right to the land in suit. Plaintiffs base 
their right upon three conveyances, 
namely: (1) Ex. 1 which is an unregis- 
tered deed bearing date 4th Sravan 1808 
in respect of a one-fifth share of the te- 
nancy right for a sum below Bs. 100. 
(2) Ex. 1 (o) an unregistered deed of con- 
veyance dated 2nd Aswin 1308 in respect 
of a two- fifths share for a sum above 
Bs. 100, the documents being executed by 
two females on behalf of their minor 
sons. The latter confirmed the transac- 
tion in 1328 by two registered instru- 
ments, Ex. 1 (a) and Ex. 1 (b). (3) Ex. 1 

(d) an unregistered deed of conveyance 
dated 7th Aughrayan, 1810, in respect of 
a one-fifth share of the tenancy for a sum 
above Bs. 100. Defendants get their title 
from a registered kabala Ex. 1 (e) dated 
8th Baisak, 1310, in respect of a one- 
fifth share of the tenancy right. It is 
admitted that.the original tenants were 
five brothers from whom plaintiffs and 
defendants derived their title by pur- 


chase as above. The difficulty in the 
way of the plaintiffs is that all these 
three deeds of sale were unregistered. 
The learned District Judge took the view 
that, as regards the first acquisition in 
Sravan 1308, the transaction being for a 
consideration of less than Bs. 100, it did 
not require to bo proved by registered 
instiuments and that there had been 
proof of delivery of possession as required 
by S. 64, T. P. Act. He, therefore, ac- 
cepted the plaintiffs’ case that they came 
into the possession of a part of the dis- 
puted land in Sravan 1308. The learned 
District Judge further thought that the 
kabala Ex. 1 was relevant for the strictly 
collateral purpose of the proving in 
what capacity the entry of possession was 
made by the plaintiffs and he found that 
as regards this one-fifth share acquired 
in Sravan 1308 the plaintiffs had shown 
that they were tenants. But, as regards 
the other two kabalas, the learned Dis- 
trict Judge thought that they could not 
be used at ail in favour of the plaintiffs, 
and so he thought that they were in pos- 
session in their capacity as cosharer 
landlords. 

In this view he came to the conclusion 
that the plaintiffs were not entitled to 
partition without joining the other co- 
sharer landlords. The learned advocate 
for the appellants has contended that the 
learned District Judge was wrong in not 
considering that the kabalas Ex. 1 (c) 
and Ex. 1 (d) could also be admitted for 
the collateral purpose of proving the 
character of the possession of the plain- 
tiffs as tenants. I think this con- 
tention is correct and it is support- 
ed by the decision of their Lordships 
of the Judicial Committee in the case 
of Varada Pillai v. Jeevarathnammal 
(1). That was a case of a gift and the 
fact that in that case there was no deed 
of gift at all makes to my mind no es- 
sential difference. The point is that in 
that case although the gift was held to 
be invalid, because it was not made’by a 
registered deed as required by S. 123, 
T. P. Act, and the recitals in a partition 
could not be used as evidence of gift, it 
was held that those recitals might be re- 
ferred to as explaining the nature and 
character of the possession of the donee. 

A similar view was taken in the case of 
Jagannaih Mararwari v. Sm. Chandui 

~^(l) A. I. R. 1919 P. 0. 44=43 244=46 

I. A. 266 (P.C.). 
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Bihi (2). In that case also the fact that 
a deed of gift was not necessary according 
to law makes no difference, the point 
being that an unregistered deed of gift 
was held to be admissible in evidence for 
the purpose of proving the character of 
the possession of the donee. Now it has 
been found by the trial Court that the 
kabalas were genuine documents for con- 
sideration and that they were followed 
by delivery of possession to the plaintiffs. 
The learned District Judge has not re- 
versed these findings, on the contrary he 
writes that : 

“it is admitted that both the parties are 
in possession of the disputed land,’ 

As regards the first kabala, it has been 
found that it led to the possession of a 
one-fifth share by the plaintiffs as te- 
nants. As regards the second kabala, 
although the title was not possibly per- 
fected by the two deeds of release. Ex. 1 
(a) and Ex. 1 (b) still those deeds 

were operative by way of admission 
of adverse possession on the pirt of 
of the tenants vendors. Plaintiffs and 
defendants themselves are no doubt 
small cosharer landlords, and I do not 
overlook the fact that in the Courts be- 
low plaintiffs tried to make a case that 
they were actually paying rents to the 
other landlords but that the learned 
District Judge found that some of the 
rent receipts were forged. Still we have 
the fact that plaintiffs have been in pos- 
session of these properties ever since the 
execution of the kabalas from 130S on- 
wards, and in order to explain the cha- 
racter of the possession we have to look 
to those documents. They show that the 
possession was that of a tenant. The on y 
point that has troubled me is this, that 
although plaintiff’s title has been per- 
fected by possession for more than IJ 
years as against the vendors, whether 
that could conclude the present defen- 
dants. they being also cosharer l^d- 
lords. Hence apparently the learned Uis- 
triot 'Judge was led to think that 
tiffs’ possession as regards the three-fifths 
share must be held to be that of oosharer 
landlords. But I think this position is in- 
consistent with the view that as regards 
the one-fifth share plaintiffs were in the 
position of tenants. From the judg- 
ment of the trial Cou*:t I find that m 
that Court it was admitted that the 
original tenants were 5 Sa ha brothers 
(2) A. I. R. 1921 Oal. 647. 


and it appears that the father of defen- 
dants 1 and 2 purchased from Monmohan 
Saha, son of one of the Saha brothers. 
The defence of defendant 1 that he or 
defendant 2 has got no tenancy right — 
seems to me to be inconsistent with the 
origin of their possession by virtue of 
the aforesaid purchase. I, therefore, 
think that the learned trial Court took 
the correct view when it stated that : 

“ in the present case the plainbifis and their 
predecessors first entered into possession as 
tenants.’* 


This possession continued for more 
than twelve years and I find that plain- 
tiffs have got their title in 'respect of 
the four-fifths share of the tenancy 
right in the land in suit. 

The next point upon which the learned 
District Judge decided the suit against 


the plaintiffs is that the tenancy is a 
monthly tenancy under 3. 106, T. P. Act, 
ind that, therefore, it is nob a fit subject 
[or partition. The question is whether 
bhis view is correct. No doubt plain- 
tiffs would be entitled to partition of 
their property under S. 44, T. P. Act, 
unless it could be shown that the hold 
ing was liable to some disability against 
partition. To my mind when once the| 
rights are established the sole ground' 
3 n which partition may be allowed ori 
rsfused is the ground of convenience. 
This principle was laid down in 
Full Bench case Bemadri Nath Ehati 
V. Bamani Kanta Boy (3) and f^low- 
ing this principle the case 
Behari Bitter v. Bhagwat Sahai W held 
that partition- should not be allowed 
when the interest in question was of a 
temporary and qualified character On 

appeal their Lordships of the Judicial 
Committee in the case of Bhagwat Sahai 
V. Bepin Behari Bitter (5) reversed the 
finding that the interest in question 
in that case was of a temporary 
and qualified character, but they ex- 
pressly refrained from adopting as a 
of law that a temporary interest could 
not be partitioned. In the case of BaUt 
Kishore Bitra v. Girdhari Stngh (b) 
the subject of partition, which was 
allowed, was terminable, albeit it was 
a mining lease for a term of 999 year^- 
[1897] 24 Cal. 575=1 C. W. N. 406 


(3) 

(4) 

(5) 


[19051 9 C. W. N. 693. ^ » 

[19103 37 Cal. 913=7 I. C. 519—37 I. A* 

(G) [1916^20*0. W. 

441=35 I. 0. 861=2 Pat. Ii. W. 383. 
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la the cage of Rajendra Narayan Saha 
V. Satish Chandra Pal (7) the subjeot- 
matter of partitiou, which was also 
allowed, was aa ordinary occupancy 
holding. Thus I do not find that it has 
been laid down anywhere as a fixed rule 
of law that a property held in temporary 
right can not be partitioned and the 
only rule that I can find is the rule of 
convenience. In the present case stress 
has been laid on the finding that the 
subject-matter of the suit is a monthly 
tenancy under S. 106, T. P. Act, termin- 
able on 15 days’ notice. The learned 
advocate for the appellant in this Court 
has complained that this matter was 
agitated for the first time in the Court 
of appeal below. In reply to this I have 
been referred to issue 4 of the trial Court 
which runs as follows : 

“ Are the plainbiSs entitled to a partition 
of the tenanoy right without bringing into 
hotchpot the superior proprietary right whioh 
they and defendants have to the land ?” 

This issue, however, did not raise the 
question quite in the same way, and 
judging from the fact that the learned 
Subordinate Judge disposed of it in a few 
lines, it is apparent that the parties did 
not attach particular importance to this 
'question at the time of the trial. How- 
ever, no doubt we have the finding that 
the subject matter of the suit is a 
monthly tenancy terminable on 15 days’ 
notice. But looking at the actual cir- 
cumstances, it seems to me that this is 
jonly technically so. The subject matter 
'of the suit is a plot of land adjoining a 
Ihomestead and it does not appear to 
Shave any substantial structure on it. 
The holding is very old and the finding 
is that it has been in occupation for over 
half a century. Plaintiffs certainly 
have been occupying it since their pur- 
chase more than 21 years ago without 
apparently any effort on the part of the 
landlords to eject them. The landlords 
are numerous and scattered and there is 
no practical likelihood of their writing 
bo eject the tenants. The tenancy right 
is possessed solely by the present plain- 
tiffs and the defendants, and they them- 
selves are cosharer landlords. In these 
circumstances I cannot see how the 
prayer for partition can be refused on 
the ground of convenience. Plaintiffs 
and defendants have been in joint posses- 
sion for a long time, and of course parti- 


tion as i)etwe6n them would not bind 
the landlord. In the circumstances of 
this case I consider that the mere fact 
that technically the holding is a 
monthly tenancy should not debar the 
plaintiffs from their lawful right to 
partition. I think, therefore, that parti- 
tion should be allowed. 

The learned District Judge disposed 
of the appeal against the plaintiffs on 
these two points. In this Court the 
learned advocate for the defendant res- 
pondent has argued that on the findings 
arrived at by the learned District Judge, 
it cannot be said that the tenancy was 
transferable. It is pointed out that the 
learned District Judge has found that 
the tenancy has been in existence for 
about half a century. He says : 

“ Its occupation by the Bairagi goes baclx 
about half a century and its previous history 
is unknown.” 

It has been argued from this that the 
learned District Judge appears to have 
found that the property was in existence 
from before the passing of the Transfer 
of Property Act in 1882. I do not think, 
however, that this is the proper con- 
struction of what the learned District 
Judge has found. Apparently that was 
not in his mind and it would be a strain- 
ing of the language used to hold that 
he must be taken to have found that the 
tenancy was in existence from before the 
passing of the Transfer of Property Act 
which was about 40 years before the 
suit. On the other hand it was never 
the defence that the tenancy had been 
in existence from before the passing of 
the Transfer of Property Act, bub the 
defence was that the tenancy was go- 
verned by the Bengal Tenanoy Act. My 
attention has been drawn to ground 
14 of the grounds of appeal in this 
Court which runs as follows : 

” For that the Court of appeal below is 
wrong in holding that the present tenancy 
is a tenancy from month to month whereas 
it should have held under the circumstances 
of the case that there is a presumption of 
pormanenoy and that the tenancy was created 
before the Transfer of Property Act,” 

The learned advocate for the appel- 
lant, on his attention being drawn to 
this ground, stated that he gave it up 
and I do not consider that his clients 
are to he bound by what is after all an 
inconsistent ground in appeal. There 
is therefore no substance in the point 
taken by the respondents, and it must 
fail. 


17) [1912J 15 I. C. 331. 
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The result is that in this suit there 
■will be a preliminary decree for parti- 
tion subject, however, to the decision of 
the following issue, namely, issue 6, of 
the trial Court, which was to this 
effect : 

“ What are the correct boundaries and 
extent of the land liable to be partitioned ? 
Are the settlement plots indications of the 
land correctly depicted and is the record in- 
correct ?” 

Upon this the learned Subordinate 

Judge came to this finding : 

“It is accordingly held in this issue that the 
land in suit is the Cadastral Survey Settle- 
ment Dags Nos. 205 and 272 and that portion 
of 1054 which lies between them being 
bounded- on the west and east by the lines 
joining the nearest corner points of the Dags 
Nos. 205 and 272.” 

The question was raised again before 
the learned District Judge and he re- 
marked as follows : 

“ There was another point in the appeal 
about the limits of the alleged tenancy re- 
garding which however in view of my deci- 
sion on the main question I did not heat 
argument.” 

It is necessary that this point should 
now be heard and decided. 

The appeal is accordingly allowed. 
The decree of the lower appellate Court 
is set aside and the case is remitted to 
that Court, in the first place, for a deci- 
sion of the above point. When that 
point has been decided, there will be a 
preliminary decree for partition. Ap- 
pellants will get their costs in all Courts. 
Future costs will abide the result. 
Patterson, J. — I agree. 
v.B./R.K. AppcOfl allowed. 
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Lort-Williams, j. 

Bengal National Bank, Ltd. — Plaintiff* 

V. 

Jatindra Nath Mazumdar and others 
— Defendants. 

Suit No. 126 of 1925, Decided on 10th 
December 1928. 

(a) Limilalion Act, S. 19 — Acknowledg- 
ment of liability to pay debt by a for- 

warding billi between creditors and bankers 
arranged ” is valid acknowledgment. 

Where defendante who carried on business 
in partnership opened an overdraft ac- 
count with the plaintiff bank and was 
arranged that each partner was oh8»bl^e to 
sign cheques in the firm's name and the bank 
agreed to advance money to enable the defen- 
dants to purchase materials and on receipt of 
bills giY6ii ou payment for goods supplied to 


customers would collect the same on commis- 
sion and deduct the same balance from the 
overdraft, a letter forwarding such bills with 
request to credit amount to sender's account 
is sufficient acknowledgment of the debt of 
payment of the principal. [P 716 0 2] 

(b) Limitation Act, S. 21 (2)— Acknowledg- 
ment by one of the several partners in tho 
absence of notice of dissolution by resigning 
partner is binding on resigning partner— 
Contract Act, Ss. 251 and 267. 

Where a firm of partners opens an overdraft 
account and the bask agrees to collect bills 
and credit balance after deducting commis- 
sion to the firm account, any acknowledgment 
by means of a letter forwarding bills as arran- 
ged sent by one of the partners, other having 
severed his connexion with the partnership, is 
sufficient acknowledgment in the absence of 
a notice of dissolution to the bank, and is 
binding on the other partner ; Tucker v. 
Tucker 3 Ch. D. 429 ; Watson v. Woodman 
20 E<i. 721, DisU 26 Bom, 42, Ref. [P 716 0 IJ 

(c) Limilalion Act, S. 21 (2)-To make 
other partners liable acknowledging partner 
must have authority to do so. 

Section 21 (2) simply means that mere ack- 
nowledgment or payment by one 
partners is not of itself sufficient to make the 
other or others chargeable apart fro*u the 
question of authority. ^ 

(d) Limitation Act, S. 19 — Current account 
between banker and customer — Each in- 
crease of overdraft is not separate loan : 
(Obiter.) 

In the case of a current account between a 
banker and his onatomer it is not within the 
correct interpretation of the Act to regaid 
each increase of the overdraft as a separate 
loan from the date of which the 
limitation must be computed: 83 OnL4OT, 
(P. C.), Doubted. [P 716 0 2] 

F. S. B. Surita and O. B. Surtta^lox 


S. M. Bose and S. Boy^ior Defendants. 

Judgment.— In this snit, the plain- 
tiffs’ claim against the defandants is for 
the balance of a current account. The 
defendants Amar Nath Banerjee and 
Hiralal Mukherjee do not contest the 
suit. It is admitted that the defendants 
carried on business in partnership under 
the firm name of Banerjee Mnkherjee 
& Co., and opened an overdraft account 
with the plaintiff bank, which is now in 
liquidation and it was arranged that 
each partner should be eligible to sign 
cheques iu the firm name, adding thereto 
his own initials, and that the bank would 
advance money to enable the defendants 
to purchase materials and on roceip^f 
the bills given in payment for goods 
supplied by defendants to customer 
would collect these on commissxM and 
deduct the balance from the overdraft. 
The defendant Jatindra Nath, however^ 
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says that this partnership was dissolved 
in 1921, and that the plaintiffs bad 
notice thereof. That thereupon he ceased 
to have any interest in the business, 
which was carried on by the other two 
defendants alone, and that he commenced 
a separate business on his own account. 
He says also, and this seems to be true, 
that whatever sum was due to the bank 
at the time of dissolution has been re- 
paid. He has produced a deed of dissolu- 
tion dated 24th June 1921, and I have no 
reason to think that it is other than 
genuine. He has also produced a carbon 
copy of a letter dated 27th June 1921, 
giving notice of the dissolution, which 
he says that he handed personally to 
Bhupendra Nath Banerji, who was the 
managing director of the plaintiff bank, 
after giving him verbal notice at or about 
the date of dissolution. 

He admits, however, that he did not 
obtain a receipt for this notice, nor did 
he receive any acknowledgment from the 
bank nor did he give any notice to firm's 
dealing with Banerjee Mukherjee & Go., 
nor did he advertise the fact of dissolu- 
tion in the Exchange Gazette, nor in 
any of the Vernacular Gazettes nor in 
any English newspaper. 

On the contrary Bhupendra has been 
called and has stated emphatically that 
he never had any notice of the dissolu- 
tion either verbally or in writing until 
after the institution of the suit and he 
has produced the bank’s Jjetter Receipt 
Book which confirms his statement. 

As between the evidence of Jatindra 
and Bhupendra I accept that of the latter, 
and I find in fact that notice of the dis- 
solution was not given to the plaintiffs — 
who are not therefore affected by it : 
S. 264, Contract Act. It is unneces- 
sary for me to decide whether this 
omission to give notice was due to forget- 
fulness on the part of the defendants, or 
because they or Jatindra failed to realize 
what his legal position would be with 
regard to the firm’s creditors, or because 
they or Amar Nath and Hiralal feared 
that knowledge of Jatindra’s retirement 
might affect the firm’s credit with the 
bank. The defendant Jatindra has raised 
the further points that the arrangement 
for overdraft was limited to Bs. 4,000, 
and that moneys were to be advanced 
only against approved securities. This 
Bhupendra has denied and I accept his 
evidence. In any case this limit was 


very soon exceeded, and large sums ad- 
vanced without any security, to the 
knowledge of Jatindra. However, the 
substantial point raised on his behalf is 
one of law, namely whether the claim is 
statute barred, and (assuming that the 
period of limitation otherwise would 
have expired) that depends upon whether 
having regard to S. 21 (2), Lim. Act, 
there had been any acknowledgment of 
liability in writing under S. 19 or any 
part payment of the principal of the debt 
by the debtor or his agent duly authorized 
in that behalf, and the fact of which 
payment appears in the handwriting of 
tne person making it as required by 
S. 20. Now the facts upon which (he 
plaintiffs rely are: (l) a letter dated 11th 
January 1922 from defendants to plain- 
tiffs which reads as follows : 

“ Eaolosed pleasoGad the undermoationed 
bill wibli complete voucher which is to be 
collected from Messrs. Andrew Yule & Go., 
Ltd. account the Fort Engineering Works 
Ltd., and credited to our account on reali- 
zation as arranged. *' 

Bill No. 1578. The Port Engineering 
Works, Ltd. Rs. 2832-1-6. This Bill less 
commission was credited to defendants’ 
account on 26th May 1922. (2) A letter 

dated 18th January 1922 in similar terms 
referring to Bills Nos. 1492, 1583, 1584, 
Bill No. 1583 being credited on 24th 
March 1922. This suit was instituted 
upon 14th January 1925. 

I am of opinion that there has been a 
sufficient acknowledgment and/or pay- 
ment by the defendants Amar Nath and 
Hira Lai to satisfy the provisions of the 
above sections, as against them. The 
part payments of the principal debt are 
evidenced by the handwriting of the per- 
son makiug them contained in the cover- 
ing letters. The fact that the collection 
and receipt of the money and the letter 
containing the handwritiog are not 
simultaneous in point of time is im- 
material, as has been decided. Moreover 
the letters contain acknowledgments of 
liability, because they refer to the ac- 
count and request that the bills may be 
credited “ as arranged, ” that is to say 
deducted, from the amount of the.over- 
draft according to the agreement between 
the parties and an acknowledgment of a 
current account implies an acknowledg- 
ment of a right to have accounts settled 
and implies a promise to pay should the 
balance turn out to be against the person 
making it. Manifam Seth v. Seth Rup- 
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chand (l). The question remains whe- 
tha;* what they did is binding upon the 
defendant Jatindra Nath and it is a ques- 
tion of implied authority. 

Ordinarily whatever their authority 
had been, it would cease upon dissolution. 
But S. 264, Contract Act, provides in 
effect, that so far as the plaintiffs are 
concerned, there had been no dissolution 
and the partnership still subsisted at 
the time when this suit was instituted. 
The real question therefore is, what im- 
plied authority has one partner to bind 
Another partner by his acts. 

Section 251, Contract Act, provides that 
each partner who does any act necessary 
for, or usually done in, carrying on the 
business binds his copartners, as if he 
were their agent duly appointed for that 
'purpose. Section 21 (2) simply means 
that the mere acknowledgment or pay- 
ment by one or more partners is not of 
itself sufficient to make the other or 
others chargeable, apart from the ques- 
tion of authority. Therefore what I have 
to decide is, whether, an acknowledg- 
ement or payment such as was made in 
this case and which has the effect of 
* removing the bar of limitation, was 
authorized impliedly, by the defendant 
Jatindra Nath or not. That depends 
upon whether it was an act necessary for 
or usually done in carrying on the busi- 
ness. In my opinion, clearly it was such 
an act. The acknowledgment was con- 
tained in a letter, dated 18th January 
1922 similar to many dozens of others 
written by defendants to plaintiffs, asking 
that certain bills should be collected and 
credited to the firm’s account. It was 
written in the usual course, and was 
essential to the business, which could 
not ^ have been carried on without the 
overdraft arrangement made with the 
plaintiffs. It was followed by a payment 
made on 24:th March in accordance there- 
with upon collection of the bill. There 
was another payment upon which Plain- 
tiffs rely made on 20th May. These 
stand upon quite a different footing from 
the acknowledgments or payments with 
which we are familiar and to which the 
cases refer, and which are made specific- 
ally in recognition of the debt. For this 
reason none of the cases to which I have 
been referred is reall y applicable to the 

(1) [1906] 83 Oal, 1047=83 I. A. 165=4 
0. L. J. 94 (P.O.). 


facts of the present case. Moreover,, in 
view of the clear provisions of Ss. 251 
and 264, Contract Act, the law as de- 
clared in the English cases of Tucket 
v. Tucker (2) and Watson v. Wood- 
man (3) seems of doubtful application to 
India. Of the Indian decisions, the law 
applicable to the facts of this case is 
correctly stated in Dalsukhram v. Kali- 
das (4) where the effect of S. 264 is re- 
cognized. 

In my opinion which artiole of the 
Indian Limitation Act applies is im- 
material in this case. 

If Arts. 57 or 59 apply, then the date 
when the loan was made must in my opin- 
ion be taken to be the date when the last 
credit was entered, namely 26th May 1922 
or the last debit which was in 1925, in 
which oases the periods of limitation had 
not expired when the suit was instituted,. 
In the case of a current account betweenj 
a banker and his customer, I do not thinkj 
it would be practicable, or within aj 
correct interpretation of the Act, to ro-| 
gard each increase of the overdraft 
separate loan, from the date of whichj 
the period of limitation must be com-j 
puted, though this seems to have been, 
the view expressed by Sir Alfred Wills 
in the case of Ma7iira7n Seth v. Seth 
Ruvchand (l) at p. 1057. However, if I 
am wrong on this point, there has ^been 
an acknowledgment and part-payments 
of those loans in the present case, whicn 
have extended each of the periods of limi- 
tation. lu English law time raos from 
the date when the cause of action arises 
(Limitation Aot 1623J and not from the 
date when the loan is made as in Arts. 

and 59. 

No cause of action arises as between 
banker and customer until demand has 
been made. Joachimson v, Swiss Bank 
Corporation (5). Be British American 
Continental Bank : Credit General Lie- 
geois’ claim (6) per P. O. Lawrence. J. 
at p. 593 : Grant on Banking 7bh edn. 
at p. 182. These are recent decisions, 
and their effect has been to upset views 
previously held by many lawyers. It 
has been declared, that it is an impliea 

(2) [1894] 3 Ch. D. 439=71 L. T, 453=12 B. 

(3) [137*5] 20 Eq. 721=45 L. 3. Oh. 57—24 

. B. 47. _ -Q. 

(4) [1901] 26 Bom. 42=3 Bom. L. B. 434. 

(5) [1931] 2 K. B. 110. 

(6) [1922] 2 Ch. 539. 



1929 


Badarannessa V. Ram Chandra Calcutta 717 


term of the contract of loan made bet- 
ween a banker and his customer that 
demand shall be made before any cause 
of action can arise. The first decision 
was given in a case in which the customer 
sued the banker. In the second case 
the banker sued the customer on an over- 
draft, and though the actual decision 
turned on another point, P. O. Law- 
rence, J. applied the principles laid down 
in the former case. Moreover, in my 
opinion, the term ought to be mutually 
applied, if at all. The Indian legislature, 
however, seems to have given effect to 
the decision in the first; case so far as it 
affects the question of limitation but 
not to that in the second. This has been 
done in a curious and rather clumsy way. 
There have been added to Art. GO, Lim. 
Act, which deals with money deposited 
payable on demand as distinguished from 
money lent, the words including money 
of a customer in the hands of bis banker 
so payable. ” The distinction between 
deposit and loan seems 6o be that the 
depositee stands in a fiduciary relation- 
ship to the depositor, thus by introduc- 
ing this amendment in Art. 60 the legis- 
lature seems to have regarded the rela- 
tionship between banker and customer 
as such, and not as that of borrower and 
lender, as is the position in English and 
has been hitherto in Indian law. 

This may not have been intended and 
may lead to confusion and it would have 
been better to have dealt with the rela- 
tionship of banker and customer in a sepa- 
rate article. However, it seems quite clear 
that it was not intended to extend the 
amendment to a banker suing his cus- 
tomer on an overdraft, and Art. 60, as 
drafted, has no application to the present 
case. The decisions given upon Art. 85 
are difficult to apply to the facts of this 
case, and are not very easy to follow. 
Thus it has been held that there must 
be reciprocity of dealings, items on one 
side only are not enough though made up 
of debits and credits — an acconnt under 
which one party has merely received and 
paid moneys on account of the other is 
not a mutual account properly so called. 
Ram Pershad v. Harbans (7). Simi- 


Ram v. Rain Ram (8), Bank of Muliaa 
Ltd, V. Kamta Prasad (9). 

But where plaintiff advanced money 
and defendant consigned goods to plain- 
tiff for sale on commission, it was held 
that there were independent obligations 
on both sides, because there existed the 
relationship of creditor and debtor bet- 
ween plaintiff and defendant and that of 
principal and agent between defendant 
and plaintiff : Namherumal v. Kot- 
ayya (10), Ratan Chand Jicala Das v. 
Asa Singh Bhoga Singh (ll). 

The facts of the present case are some- 
what similar as the plaintiffs charged 
commission on collection, and on the 
whole I think that Art. 85 applies and 
the close of the year 1922 is the appro- 
priate date from which limitation begins 
to run. Apart from this question of 
commission, I do not think that Art. So 
would apply. If none of these articles 
apply, then the case must fall under 
Art. 120, which provides a period of six 
years from the time when the right to 
sue accrues. 

The result of all these considerations 
is that in my opinion the suit is not 
barred against any of the defendants and 
there must be judgment against them and 
in favour of the plaintiffs for the sum 
claimed, with costs on scale 1 against 
Amar Nath Banerjee and Hira Lai 
Mukherjee, and on scale two against 
Jatindra Nath Mauzmdar. 

v.B /r.K. Suit decreed, 

. (8) [1916] 103 P. \V. R. 1916=37 I. G. 300. 

(9) [1917] 39 All. 33=35 I. C. 199=11 

A. L. J, 949. 

(10) [1913] 14 M. L. T. 498=21 I, C. 773. 

(11) A. I. R. 1921 Lah. 369. 

A. I.R. 1929 Calcutta 717 
Cuming and Graham, JJ. 

Badarannessa Chaudhurani -^Defen- 
dant — Appellant. 

V. 

Ram Chandra Mala Das and others — 
Plaintiffs and Defendants — Respondents, 

Appeal No. 512 of 1927, Decided on 
10th April 1929, from the appellate 


larly where the plaintiff a banker had decree of Dist. Judge, 2illah, Tipperrah, 
made advances and received part-pay- D/- 4th October 1927. 

ments from time to time, the balance (a) Court-fees Act (7 of 1870). S. 9 — 
always being in plain^flt^favojfpr^ Court-fees Act does not warrant requiring 

- J J ^ appellant to prove correctness and valua- 

(7) [19073 6 0. tion of property and dismissing appeal for 


r. JW: » «.,//. Won 

Advocate High Court 


Jammu A Kashmir 
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non prosecution on failure — S, 9 applies 
to appellate Courts and procedure laid 
down there cannot be departed from. 

It is uot in the power of the Court to call 
upon the appellant to produce evidence to 
substantiate the value which he’has assessed 
upon the property in question. If the Court 
is of opinion that the value has been wrongly 
assessed, the Court can proceed under S. 9 
but there is no provision whatever in the 
Court-fees Act under which the Court can 
call on a party to prove that the Court-foe 
is what the party alleges to be and on his 
failure to do so dismiss his appeal -for non- 
prosecution. CP 719 0 1] 

^i^ (b) Court-fees Act (7 of 1890) — -Issuing 
chart setting out valuation of land in dis- 
trict by District Judge, superseding provi- 
sions of Act is entirely unwarranted. 

Issue of a chart by the District Judge set- 
ting valuation of diflorent classes of lands 
in the district, and sent round -to all sub- 
ordinate Courts is a serious interference 
with Court’s judicial discretion and entirely 
unwarranted by the provisions of the Act. 
The propriety of such chart is questionable 
inasmuch as the Act provides that the Court 
may if it questions the valuation, issue a 
commission for such local investigation as is 
necessary. CP 718 0 2] 

Chandra Sekhar Sen — for Appellant. 

Nagendra Chandra Chowdhury — for 

Respondents. 

Cuming, J. — The facts of the case 
out of which this appeal has arisen are 
briefly these. The plaintiffs in the suit 
brought a suit in which they claimed 
that a certain jote was held under them 
by the defendants and not by them 
under the pro forma defendants. In the 
trial Court the suit was valued at 
Es. 200 and this valuation was accepted 
both by the trial Court and the parties. 
The appeal to the lower appellate C^rt 
was valued at the same amount. The 
office made a note on the memorandum 

of appeal as follows : . 

“This is a suit for establishment of the 

plaintifis’ taluka right over 

land and for declaration of getting rent 

from the 2nd party defendant. Ad 

fee has been paid on valuation of Rs. 200 

in both tho OouttSe ^ 

The learned District Judge then made 

a note asking the lower Court to ex- 

plain how the valuation was arrived at 

and under what section the court-fees 

were assessed. The learned Judge says 

that S 7 (c) would seem to apply and he 

asked both parties to produce a copy of 

+bA ravati khattian in question by 

mh August 1926. It is difheult to 

uuderstaud why the lower fPPeUate 

Court should have asked the trial Court 

or its explanation. The valuation had 


been accepted by the lower Court and 
both the parties and presumably waa 
correct. Be that as it may the trial 
Court replied as follows : 

“ The suit in question waa instituted in 
the local Munsif’s 6th Court on 13th Augnat 
1923 and was registered in that Court thatf 
is, before the chart for the guidance of valua- 
tion of, suit land was issued. This Court 
received the suit on transfer and as the 
defendant did not raise any objeotion as to 
the value of the suit no question on- the 
point arose for my consideration. ** 

The chart referred to in the explana- 
tion requires explanation. We are in- 
formed that the District Judge has 
sent round to the Subordinate Courts 
in the district a chart in which 
the valuation is set out of the various 
classes of land in the district. The pro- 
priety of the issue of a chart of this 
character is over questionable. S. 9, 
Court-fees Act, provides that the Court 
may if it questions valuation issue a 
commission for such local investigation 
as is necessary." But it makes no provi- 
sion for a chart of this kind and for the 
District Court to issue a chart of this 
kind to the Subordinate Court seems to 
me to be a serious interference with 
those Courts’ judicial discretion and en- 
tirely unwarranted by any provision of 
the Act. After the receipt of this ex- 
planation by the lower appellate ^ Court 
the appellant prayed for ten days time 
to produce the map and the khattian. 
There is a note by the lower appellate 
Court that there was no appearance 
on behalf of the plaintiff reejrandents. 
On Ath October the appellant- prayed 
for further time to produce the map and 
the khattian. The learned re- 

fused to g^’ant further time stating that 
the appellant could have brought the 
map and khattian long ago and that he 
was not prosecuting the appeal properly 
and that the memo, of appeal was there- 
fore rejected. Against this order the 
appellant has appealed to this Court. 


The order passed by the learned Judge 
1 clearly an illegal order and must be set 
lide. It has not been suggested to us 
7 the parties that there is any section 
ther in the Civil Procedure Code or in 
le Court-fees Act within which it can 
Dssibly fall. It* certainly does not coma 
mder O. 41, R- 3 or O. 41, B. 17 or 18. 
ivil P. 0. It has been suggested to us by 

10 learned advocate for the respondents 
latitfallaunderS. 12. Court-fees Act. 
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It olearly does not. S. 12 only provides 
that whenever any such suit oomes be- 
fore a Court of appeal, reference or revi- 
sion, if such Court considers that the 
question of valuation of a suit has been 
wrongly decided to the detriment of the 
revenue it shall require the party by 
whom such fee has been paid to pay so 
much additional fee as would have been 
payable had the question been rightly 
decided and the provisions of S. 10, 
para, (ii) shall apply. In this case the 
Court did not decide that the question 
relating to valuation for the purpose of 
assessing court-fees had been wrongly 
decided nor did it require the appellant 
to pay additional court-fees under the 
section. Clearly, therefore, the appeal 
was not dismissed on the ground that 
the appellant failed to pay additional 
court-fees when called on to do so by 
the appellate Court. It is difficult to 
see under what procedure or under what 
section of the Court-fees Act the appel- 
lant was called upon to produce evidence 
as to the value of his land. The only 
section which seems to deal with this 
point is S. 9, Court-fees Act. This sec- 
tion applies to the Court of first in- 
stance primarily but there is no reason 
to think why it should not apply also 
to a Court of appeal. S. 9 provides : 

'* If the Court sees reason to think that the 
annual nett profits or the market value of 
any suoh land house or garden as is men- 
tioned in 3. 7 paras. 5 and 6 have or has 
been wrongly estimated the Court may, for 
the purpose of computing the foe payable in 
any suit therein mentioned, issue a commis- 
sion to any proper person, 'direotiug him to 
make suoh local or other investigation as 
may be necessary, and to report thereon to 
the Court. 

If therefore, the Court is of opinion 
that the value has been wrongly assessed 
the Court can proceed under that sec- 
tion and assess the value in the manner 
provided in that section. In these mat- 
ters the Court must proceed strictly ac- 
cording to law and not in the arbitrary 
and illegal way this case reveals. It is 
not in the power of the Court to call 
upon the appellant to produce evidence 
to substantiate the value which he has 
assessed upon the property in question. 
But there is no provision whatever in 
the Court-fees Act under which the 
Court can call on a party to prove that 
the Court-fee is what be the party al- 
leges it to be and on his failure to do so 


to dismiss *his appeal for non-prosccu- 
tion. 

The order of the District Judge is 
clearly wrong and is set aside and he 
will take up the appeal from the stage 
at which he passed bis order. 

There will be no order as to costs in 
this appeal. 

Qraham, J. — I agree that the appeal 
must be allowed on the ground that the 
order appealed against is without juris- 
diction and is not in accordance with 
any section either of the Code of Civil 
Procedure or in the Court-fees Act. The 
proper procedure for the learned Judge 
to adopt was under sub-S. (2), S. 12, 
Court-fees Act. But that procedure has 
not been followed, I concur in the 
order which my learned brother has 
made. 

v.b./r.k. Appeal allowed, 
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B. B. Chose and Panton, JJ. 

Manmatha Nath Dutt and others — 
Defendants — Appellants. 

V. 

Matilal Mitra and others — Plaintiffs^ 
Respondents. 

Appeals Nos. 174 and 175 of 1926, 
Decided on lObh December 1928, from 
original decrees of Sub-Judge, Khulna, 
D/- 13th November 1925. 

(a) Civil P. C., O. 20, R. 12 — Right to 
mesne profits found in judgment — No direc- 
tion in decreo^Assessment of mesne profits 
in decree was allowed. 

Whoro plaintiff’s right to mesne profits is 
found in judgment but there is no direction 
in the decree and on plaintiff’s application for 
the assessment of mesne profits the Court 
decreed the amount of mesne profits, the 
action of the Court in assessing -the mesne 
profits, as if an order was distinctly made in 
the decree in terms of O. 20, B. 12, is right. 

[P 720 C 2] 

(b) Bengal Civil Courts Act (12 of 1887), 
S. 21 (2) — Value of land below Rs. 5,000 — 
Value with decreed mesne profits exceed- 
ing Rs. 5,000 — Appeal lies to High Court. 

Appeal against decree for mesne profits in a 
suit for possession of land, whore value of the 
land with mesne profits up to the date of the 
suit was below Bs. 5,G00, but such value with 
mesne profits decreed exceeded Bs. 5,000, lies 
to the High Court : A. I. R. 1925 Cal. 1076, 
(J’.B.), Dist. ; 34 Cal. 954 (F.B.), Ref. 

CP 720 O 2] 

(c) Transfer of Property Act, S. 6 — Mere 
right to Sue— Assignment of right to pro- 
perty, all interest and mesne profits claimed 
in suit is not mere right to sue. 

Transfer of properties and all interests in 
suit including past and future mesne profits 
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by original plaintifl in a suit for possession 
of land to the plaintifi subsequently substi- 
tuted is not a mere right to sue and is not 
prohibited under S. 6. [P C 1] 

(d) Landlord and Tenant— Rent — On dis- 
possession rent suspended— If mesne profits 
are granted for period of dispossession land- 
lord is entitled to deduct rent. 

Where a landlord dispossesses the tenant, 
there is no doubt a suspension of rent ; bat 
when a tenant gets mesne profits from the 
landlord for such dispossession landlord is 
entitled to deduct the amount of rent payable 
to him on account of the lands in question. 

[P 722 C 2] 

(e) Civil P. C„ S. 35 — Commission for 
taking accounts — Plaintiff succeeding i» 
entitled to costs of commission. 

When commissions for taking ^ accounts 
and so forth are directed if the plaintiff suc- 
ceeds to any extent, he is 

costs of the commission. 

Rupendra Coomar and Paresh 

Chandra Mitra— (or Appellants. 

Basak and Jitendra Kumar Sen Gupta 
— for Respondents. 

B. B. Ghose, J.— These two appeals 
are by the defendants against the final 
decree made by the Subordinate Judge of 
Khulna assessing the amount of mesne 
profits in two suits brought by the vendor 
of the present respondents. The suits 
were instituted in 1908 by oue^ Nag fcr 
recovery of possession of certain 
and for mosne profits from Assar 1314 
till the date of the suits and also subse- 
quent mesne profits till the date of re- 
covery of possession. The suits were 
originally brought in the Muosiff's Court: 
then they were refiled in the Court of 
the Subordinate Judge as the Munsif 
found that the value of the subject-mat- 
ter of the suits was beyond his jurisdic- 
tion. During the pendency of the suits 
the original plaintiff executed a convey- 
ance in favour of the present respondents 
on 10th December 1911 and the contest- 
ing respondents were substituted for the 

original plaintiff. They 

suits and obtained decrees in the tr al 

Court. Thera were appeals to y'®- 

triot Judge and then second appeals to 
th “s Court in both of which the respon- 
dents were successful. Subsequently, 
the respondents applied for assessment 
of mesne profits. In November 1925 the 
amount of mesne profits assessed by the 
Subordinate Judge m the two snits was 
about Es. 8.000. The same arguments 
were addressed in both the appeals and 
it will be sufficient to give reasons with 
regard to one of tbenr. 
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A preliminary objection has been taken 
on behalf of the respondents as to the 
forum of the appeal. Their contention 
is that the appeals ought to have been 
preferred in the Court of the District 
Judge, the reason being that the original 
value of the lands in suit and the mesne 
profits claimed up to the date of the suit 
fall below Rs. 5.000 although the value 
of the lauds added to the amount of mesne 
profits now decreed exceeds Rs. 6,000. 
Reliance is placed upon certain expres'l 
sions in a judgment of myself in the Foil 
Bench case of Bidyadhar Bachar v. 
Manindra Nath Das (1), and it is con- 
tended that the appeals should lie to the 
District Judge. The observations referred 
to were, however, made with reference to 
the jurisdiction of a Munsiff to make^ a 
decree in excess of his pecuniary juris- 
diction for mesne profits pendente lite 
and no question was involved in that 
Full Bench case as to the forum of appeal 
from a decree of the Subordinate Judge 
under the present circumstances. The 
observations with regard to an appeal in 
that case referred to the provisions in 

the Bengal Civil Courts Act, S. 21 (2} 
about an appeal from the decision of ® 
Munsif. The question as to' the forum 
of appeal in a case such as this was deci-l 
ded in the previous Full Bench case of 
Ijjatulla Bhutan v. Chandra Mohan\ 
Banerjee (2). The appeal, therefore, toj 
this Court is competent and the preli- 
minary objection taken on behalf of the 
respondents musti accordingly! 6 over 

’'“on the merits a large number of ob- 
jections has been taken by the learned 

advocate for the appellants. 

The first is that there is no direction, 
in the decree made previously under; 
O. 20, B. 12, Civil P. 0., for the assess-, 
meat of mesne profits and therefore no, 
enquiry could be made by the Court at 
any subsequent stage of the hearing. 
What happened at the trial was that a 
distinct issue was raised in the trial 
Court as regards the right of the plain- 
tiff to mesne profits. That issue was 
isiue 14. In deciding that issue the 
Subordinate Judge made the following 

observations : ^ 

“The plaintiff is entitled to get mesne pr^j 

fits, the principal defendants being ! 

bo in possession of the diapote d properties 

“( 1 ) A. I. B. 1925 Cal. 1076=63 Oal. 

(2) [1907] 34 Cal. 954=6 C. L. J. 256 — U C. 
W. N. 1133 (F.B.). 
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without! any title. The amount of mesne pro-^ 
fits will be detet mined hereafter.” 

These words, however, were not in the 
ordering portion of the judgment and in 
the decree no specific mention was made 
with regard to mesne profits. The order- 
ing portion of the decree only states: “The 
suit is decreed on contest against the 
defendant who appeared” and then there 
was the provision for taking khas pos- 
session and so forth. This decree, as 
already stated, was affirmed by the Dis- 
trict Judge on appeal and by the High 
Court in second appeal. It is clear that 
the decree was not drawn up in accor- 
|danc6 with the judgment. At a subse- 
jquent stage of the proceedings the Sub- 
ordinate Judge, who was a different 
official from the original Judge who made 
the decree, construed the decree as allow- 
ing mesne profits as claimed by the clai- 
mant in the plaint. To give effect to the 
contention of the appellants would only 
result in this, that the plaintiffs would 
have to apply to the Court to make the 
decree in accordance with the judgment. 
There is no limitation for such an appli- 
cation and, therefore, the objection raised 
on behalf of the appellants is not a sub- 
stantial one. The Court below was right 
in assessing the mesne profits as if an 
order was distinctly made in the decree 
in terms of O. 20, R. 12, Civil P. C. 

The second objection is based upon the 
fact of transfer of the interest of the 
original plaintiff to the present respon- 
dents. It is contended that by virtue of 
that transfer the substituted plaintiffs 
are not entitled to claim mesne profits 
for the period before the date of such 
transfer, that is to say, before 10th 
December 1911. The objection is based 
on the ground that the right to claim 
mesne profits was a mere right to sue and, 
therefore, the transfer of the right is 
within the mischief of S. 6 (e), T. P. Act, 
which forbids the transfer of a 'mere 
right to sue. The question, therefore, 
for decision with reference to this ob- 
jection is whether the original plaintiffs 
transferred a mere right to sue in favour 
of the present respondents. Reliance has 
been placed by the learned advocate on 
behalf of the appellants to the case of 
Jewan Bam v. Batan Chand Kissen 
Ckand (3) in support of his contention. 
That case, however, seems to me to have 
no bearing on the present controversy. 

(3) A. I. R. 1921 Oil. 795. 
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In that case it was held, upon a true 
construction of the terms of the assign- 
ment that there was not anything more 
than an assignment of a mere right to 
sue. Sir Danoelot Sanderson, C. J., stated 
that the assignment did not in terms 
purport even to assign the contract or the 
benefit thereof. Richardson, J., also held 
that what was assigned was not anything 
more than a mere right to sue, a right 
which is not incidental to property. In 
this case the question is whether what 
was assigned was a mere right to sue or 
property with an incidental remedy for 
its recovery and consequential benefit. 
An assignment of a mere right to sue 
does not convey any property, e. g., if any 
person out of possession of immovable 
property makes an assignment to the 
effect that the assignee would have a 
right to sue, without conveying any 
interest in the property, the assignee 
would not be entitled to maintain any 
suit for the recovery of the property. But 
it would be otherwise if the property 
itself is transferred. The first thing that 

strikes me with regard to this objection 

is that when the present plaintiffs were 
substituted in tbe place of the original 
plaintiff on the ground of the entire 
interest having been assigned, then no 
question was raised by the defendants 
that the assignees could not carry on the 
litigation with regard to any part of the 
claim, that is, the claim which had ac- 
crued due for past mesne profits. The 
entire suit was decreed in favour of the 
substituted plaintiffs in the trial Court 
as well as in the two Courts of Appeal . 

But assuming such an objection could be 
raised now, I should say that the assign- 
ment by the original plaintiffs was not 
an assignment of a mere right to sue with 
regard to any part of the claim. Certain 
English oases have been cited before us 
but they cannot be used as direct autho- 
rity on the question in this country, 
because the rule in England is more 
stringent than here, as certain transfers 
in England are not allowed as savouring 
of champerty or maintenance. Many con- 
veyances which would not be allowed in 
England may be allowed in this country 
because there is no rule against cham- 
perty or maintenance in this country. 
But the decisions of English Courts may 
serve as a guide as regards the question 
as to whether an assignment is one 
merely of a right to sue or. as it is ter- 
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med ia Eaglaad in mauy oases as, a 
bare right of action, or a right in the 
property with incidental rights. On this 

question the observations o£ the Court 

of Appeal in the case of Ellis v. Torring- 
ton (4) which was cited before us on be- 
half of the r0sp:>ndent3. are of considera- 
ble help. Lord Justice Scrutton at p. 
4L2 observes as follows : 

“So in this case when the respondent who 
had bought the free-hold, took, also an as- 
signment of the right to recover damages for 
dilapidations against the first lessee, he 'was 
not buying in order merely to get a causa of 
action; he was buying property and a cause of 
aotion as incidental thereto.” 

In that case the plaintiff purchased a 
leasehold interest with the right to re- 
cover damages which accrued previously 
to the date of purchase for nou-repair 
by the lessees under a covenant. I find 
that Seshagiri Ayyar, J., made certain 
observations with regard to that case in 
Venkatarama Aiyar v. Eamasami Aiyar 
[(5). I entirely agree with those observa- 
tions. The transfer in this case was of 
the properties and all the interest which 
the original plaintiff had in the suits, 

[ am of opinion that in this case there 
was no transfer of a mere right 
which is prohibited under S. 6 (e;, 1. i • 
Act. This argument of the appellant 

also fails. ... _ 

The third point raised was with re- 
gard to an alleged purchase by a person 
named Sashi Bhusau Mauhk of the pro- 
perties in question in 
oree against the plaintiffs. i 
that Sashi Rhusan purchased the pro- 
perties on I7th November 1916.^ The 
agreement is that the present 
;®ere not entitled to reaver any 
profits subsequent to that^ 
tber the purchase by Sashi Bhusan was 
real or Lt we need not discuss. Assuming 
fWa.^ if was a good purchase, it does i^t 
appear that he ever took possession. On 
the other hand, it has been proved that 
tL plaintiffs themselves 
Sion in exeention in Ohaitra 1326 (1920J 
Sashi Bhusan did not get himself rah- 
stituted in place of the plaintiffs and 
-whatever he purchased it was 
dente lite and he would be bound b^he 
decree that is made in the suit. This 

objection of the appellant also fails and 
cannot stand. , 

(4) ri920l 1 K. B. 339=^89 Ii. J. K. B. 369=* 
86 T, Ii. B. 83=122 T. 361. 

(5) A. I. R. 1J21 Mad. 56=44 Mad. 539. 


The fourth objection urged was fchsA 
the rent payable on account of the prOf 
perbies in suit should have been deducted 
in calculating the mesne profits. The 
Subordinate Judge has not allowed that 
on the ground that ther defendants them- 
selves being the landlords had disposses- 
sed the tenants and they were, therefore, 
nob entitled bo get rent. That seems to 
me to be au erroueous view bo take. If 
the landlord dispossesses the tenant, 
there would no doubt be a auspausion 
of rent ; bub when the tenant gets 
mesne profits from the landlord for snob 
dispossession, the landlord is entitle 
to deduct the amount of rent payable toj 
him on account of the Zands in question.- 
The respondent does not seriously object 

to this propositioQ. 

araouatof mssne profits should be do4 
duoted to the extent of the amount o^ 

rent payable eiob year. , . i# * 

The next objection taken on behalf of 
the respondent is with regard^ to oo 
lection charges. The commissioner al- 
lowed ten per cent and the Subordmabe 
Judge reduced it to five par cent. Hav- 
ing regard to the circumstances of tna 
case, we are not inclined to increase the 
collection charges allowed by the Sub- 
ordinate Judge. .. i. « ..-a, 

The sixth point taken was 
decessor-in-interest of the plaintiff lo 
out certain lands to the P^f®? 

rent by taking kabuhats 
in those kabuliats it was ‘hat 

if the tenants did not pay paddy rent, a 
certain sum of money should be payable^ 

The objeotion taken by the 

is that the plaintiffs are not t® 

claim the market price of the paddy. 
Bat the evidenoe in this case appears to 
he that the defendants actually col- 
lected paddy from some of the tenants 
and therefore they are bound to pay the 

market rate. ^ 

The sovenfeh and the last objection 
that was pressed was that the oommis- 
ffioner found* that three jamas were 
nob in existence ; but the defendants 
have been made liable for the profits of 
the three jamas. What 
sioner said was that the plaintiffs couW 

nob point out these jamas. The plamtifls 

were strangers to the properties. Ih^® 
jamas appear in the papers of the dof^' 
dants and therefore the 
book'into aocoont the profits of ' 

There is nothing wrong ia « •r' 
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pears that defendants produoed oollec* 
tion papers for only one year, that is, 
1314 B. S., and the mesne profits have 
been assessed with reference to the 
papers of the defendants themselves. If 
they have not produoed papers of subse- 
Quent years and if they have been 
charged with more than what could be 
reasonably received from the property, 
it was their own fault and therefore 
they cannot complain. This disposes of 
the questions raised by the appellant. 

The plaintifis-respondents, however, 
complain that they have not been al- 
lowed costs of ths commission and the 
appellants say that that -has not 
been allowed rightly because the plain* 
tifis claimed altogether a very excessive 
amount to the extent of Bs. 17,000 as 
mesne profits. It does not appear that 
on account of the inflated claim of the 
the plaintiffs, the commissioner had to 
undertake any lengthy enquiry. It is 
the general rule that when oommis* 
sions for taking accounts and so forth 
are directed if the plaintiff succeeds to 
any extent he is entitled to the costs of 
the commission and t here is no reason 
why this rule should be departed from 
here. The plaintitls are entitled to 
costs of the commission. They will also 
get the value of court-fees paid in the 
lower Court from the defendants. This 
disposes of the cross objection preferred 
by the plaintiffs. We make no order as 
to costs of the cross objection. 

The result is that the decree of the 
Subordinate Judge is varied to this 
extent that the mesne profits is reduced 
by the amount of rent payable on ac- 
oouo.t of the lands in question every 
year. Costs of the commission and 
amount of court-fees paid by the plain- 
tiffs in the lower Courts should be ad- 
ded to the decretal amount. 

Having regard to the fact that the 
defendants have been made liable for a 
large amount of mesne profits, although 
to a great extent duo to their own fault 
and that they have succeeded in part 
with regard to their appeal, we make no 
order as to the costs of this appeal. 

Panton, J.— I agree. 

V.B./r.K. Decree varied. 
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Mukerji, J. 

Panchanan Boy and another — Peti- 
tioners. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 3S0 of 1929. Doci- 
ded on 8th May 1929. 

Stamp Act, S. 64 (a) — Scope. 

Person in whose favour the dDcumonfe ia 
executed is not hit by S. 6t (a). [P 721 0 1] 

Mrityanjoy Chattopadhya and Man- 
indr a Nath Banerji — for Petitioners. 

Judgment.— This rule has been issued 
to show cause why the convictions of 
and the sentences passed on the two 
petitioners Panchanan Roy and Kuran 
Chandra Das should not be set aside or 
why such other order should nob be made 
as to this Court may seem fib and proper 
OQ grounds 1 bo 6 of the petition. 
Panchanan has bsen convicted under 
S. 64 (a), Stamp Act, and Euran under 
S. 64 {b) of the same Act. Panchauan 
has been sentenced to pay a fine of Rs. 100, 
in default simple imprisonment for one 
month and Kuran to pay a fine of Rs. 50 
in default to undergo simple imprison- 
ment for 15 days. The facts shortly are 
that there was a kabala in respect of a 
sale in which one Serajuddin was tha 
vendor, Panchanan the purchaser and 
Kuran the scribe. The kabala stated 
that the consideration for the sale was 
Rs. 100. It was presented for registra- 
tion and Serajuddin apparently made a 
statement before the Sub-Registrar to the 
effect that the consideration was really 
Rs. 161. On these facts prosecution was 
started as against all the three persons 
against Serajuddin and Panchanan for 
having committed an offence under 
S 64 (a) and Kuran under S. 64 (b), Stamp 
Act. At the trial Serajuddin made a 
statement of a confessional nature admit- 
ting that the cooslderation was really 
Bs. 161 and not Hs. 100 which was men- 
tioned in the document. Thereafter the 
said Serajuddin as well as the two peti- 
tioners who obtained this rule were 
convicted in respect of the offences for 
which they were tried. 

At the outset it will bo seen that tha 
conviction of Panchanan under S. 64 (a). 
Stamp Act, is not justified by the allega- 
tions that have been made against him, 
far less by any evidence that has been 
adduced. S. 64 (a) is in these words : 
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*'Aiiy p 0 rson wbo with intBut to defraud 
the Governmeut executes any inatrutnent in 
which all the facta and circumstances re* 
quired by S. 27 to be set forth in such instru- 
ment are not fully and truly sot forth etc.” 

It may be conceded that S. 27 requires 
the sale price to be fully and truly set 
forth in the document, but then Pancha- 
nan did not execute the document but 
the document was executed in his favour. 
He is not hit by S 6i (a). I have consi- 
dered the question as to whether he may 
be brought in under S. G4 (b), for if the 
circumstances of the case would justify 
his conviction under S. 64 (b), his con- 
viction may properly be altered to one 
under that section. On reading the 
evidence, however, I find that there is 
not one word in it to the effect that he 
personally took any part whatever in the 
transaction, and though it was a docu- 
ment executed in his favour it cannot 
upon the materials that are on the record 
for a moment be suggested that he was 
employed or concerned in or about the 
preparation of the document, far less that 
he neglected or omitted to set forth the 
value fully and truly. The result is 
that the conviction of Panohanan must 
be set aside and I order accordingly. 

As regards Kuran Das, as I have 
already said he has been convicted under 
S. 64 (b). His conviction must rest upon 
the knowledge if any that he had as re- 
gards the real price of the property. Of 
that again there is no evidence whatso- 
ever. On the other hand the prosecution 
witnesses themselves say that it was 
given out at the time when the document 
was being prepared that the value of the 
property was Es. 100 Under these 
circumstances to convict him upon the 
statement of Serajuddin. even if for 
argument’s sake * it may be taken that 
Serajuddin meant to say anyt^ng 
would go to indicate that Kuran h|^ 
knowledge as regards the real prjM of the 
nrnnertv will not be supportable from 
Ty^^oini Tf view. His conviction also 

cannot stand. 

The rule is made absolute. The con- 
victions of the t^wo petitioners being set 
aside it is ordered that the fines if paid 
by them be refunded. 


v.B./b*K. 


Rule made absolute. 
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Pearson and Mallik, JJ. 
Amanat Ali — Accused — Petitioner. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 38 of 1929, Deci- 
ded on 28th May 1929. 

(a) Penal Code, S. 211 — False charge 
against public servant— Jurisdiction. 

A false charge against a pablio servant 
must be made to an officer who has power to 
investigate and send it for trial : 6 Cal. 620. 

Foil. -[P 725 0 1] 

(b) Criminal P. C., (as amended), S. 197 — 
Sanction of Government for trial of Govern- 
ment servant is necessary only when offence 
alleged is done in ' pursuance of public 
office. 

The expression ** offence alleged to have 
been committed by him while acting or pur- 
porting to act in discharge of his official 
duties “implies something in nature of an offi- 
cial character attached to the act itself, that 
act being in fact done as an official act le 
pursuance of public office hold by the public 
servant. Therefore, in order that S. 197 may 
be applicable to the complaint of the offeooo 

against a public servant it is osssntlal tnas 
the criminal act constituting the 
should have been done as an official act or 
under the cloak of what purported to be an 
official act. It is not enough that his capacity 
of public servant put him in 
the alleged act. L” U 

(c) Criminal P. C., S. 476 — Power to make 
complaint is not confined to Court 
cognizance but superior Court to whom it is 
transferred or who has withdrawn case te 
its file under S. 528 may make 

The power to make » 

S. 476 is not limited to the 

nlzanca of the origin.! “ “‘“£ 2 : 

to superior officer to whom the caw na» 

bee^Trlnsferred or to 

withdrawn the case to his own file under 
^ 528 But generally the Oonrt which haa 
!;oc 0 eding« before him and which tries the 
casron merits is the proper Court to piake 
complaint under 8 . 476 : Q C. W. N. S5 and 3 

33. nef. CP 726 Cl, 9] 

Mrityunjoy ChaUopodhya and .Sa;- 
kumar Chakravarty— (or Petitioner. 
ihundkar — for the Crown. 

Order. — The facte which have given 
rise to the present rule wore these. The 
petitioner Amanat Ali preferred a com- 
plaint under S. 406, I P- C., before 
Mr. K. L. Banorji, a Magistiate. 1st 
Class. Noakhali, charging Moulvi 

Rahaman. Sab-Deputy Collector of San- 
dip, with having misappropriated » 

of Rs. 400 paid to him by the 

as selami for certain khas 

Mr. Banerji examined Amanat Ah ana 

seat the matter to one Mr. Ahrn^ Al 
for an enquiry and report. On the 
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6ay the Disferiot; Magistrate withdrew 
the oomplaint to his own file and direc* 
ted Mr. Khan, Sub-Divisional Magistrate, 
Sadar, to enquire into the oomplaint and 
report. Mr. Khan held an enquiry and 
submitted a report to the District Magis* 
trate declaring the complaint of Araa- 
nat Ali to be maliciously false. There- 
upon the District Magistrate on a con- 
sideration of that report dismissed the 
oomplaint under S. 203, Criminal P. C., 
and under the provisions of S. 476 of the 
the Code made a oomplaint against Araa- 
nat Ali under S. 211, I. P. G. Against 
this order of the District Magistrate the 
petitioner moved the Sessions Judge but 
without any success. Thereupon the 
petitioner came up to this Court and ob- 
tained the present rule. 

The rule was issued on two grounds: 
namely, (1) that no Court being entitled 
to take cognizance of Amanat All’s com- 
plaint against the Sub-Deputy Collector 
without sanction of the Local Govern- 
ment the oomplaint under S. 211, I, P. 

0. , in respect thereof was not sustain- 
able; (2) that the District Magistrate 
not having taken part in any judicial 
proceeding connected with the peti- 
tioner's complaint was not competent to 
make the complaint against the peti- 
tioner under the provisions of S. 476, 
Criminal P. C. 

As regards the first ground it was 
urged that the charge under S. 211, 

1. P. C.,was not sustainable, the conten- 
tion being that S. 211 requires that a 
false charge mu^t be made to an officer 
who has power to investigate and send it 
up for trial and that in the present case 
Mr. Banerji or any other Magistrate had 
no power to send up the matter for trial, 
S, 197, Criminal P. C., operating as a 
bar to it, inasmuch as admittedly no 
sanction had been obtained from the 
Local Government. So far as the pro- 
position that a false charge must be made 
to an officer who has power to investi- 
gate and send it up for trial goes it is 
perfectly sound finding support as it does 
ifrom the decision in the case of the 
^Empress v. Jamoona{X). But the oonten- 
ition that S. 197 operates as a bar to 
rtaking cognizance in the present case 
does not appear to be sustainable. 
XJnder S. 197 a previous sanction of the 
Xiocal Government is made necessary in 
A case where a pnblio servant is accused 
" (1) [1881] Cal. 620=8 O.’LrR. 215, 


of an offence, alleged to have been com- 
mitted by him while acting or purpor- 
ting to act in the discharge of his official 
duty.” The present wording has been 
somewhat altered from that of the for- 
mer Code, where the question was whe- 
ther the person was *' accused as such 
Judge or public servant of any offence.” 
The trend of the oases was that the sec- 
tion extended only to acts which would 
have no special signification except as 
acts done in the capacity of public ser- 
vant. Leaving aside authority, however, 
the proper method of approaching the 
matter is to take the language of section 
as it now stands, without reference to 
changes in the wording or comparison 
with corresponding sections iu previous 
Statutes, and thus to see what the appli- 
cation of it would be in the present case, 
taking the language in its ordinary and 
natural meaning. The question is whe-' 
ther in the present case the offence is 
alleged to have been committed by the 
public servant, namely the Sub-Deputy 
Collector, while acting or purporting to 
act in the discharge of his official duty. 
That would seem to imply that some- 
thing in the nature of an official charac- 
ter attached to the act itself, that act 
either being in fact done or purporting 
to bo done as an official act in pursuance 
of the public office held by the public 
servant. In the case of a criminal 
breach of trust by a public servant, it 
would, therefore, be essential to shew, 
before S. 197 would be applicable that 
misappropriation had taken place as an 
official act or at least under the cloak oi 
what purported to be an official act. 

In the present case Amanat Ali never 
alleged that the Sub-Deputy Collector 
had misappropriated the money while 
acting in the capacity of a public ser- 
vant. All that he said on the point was 
that when he asked for settlement the 
Sub-Deputy Collector made no settle- 
ment of the land with him and when be 
asked for a refund of the money the Sub- 
Deputy Oolleotor denied having received 
any. 

It is true that to constitute an 
offence under S. 409, I. P. O., the ac- 
cused should have been entrusted with 
the property in his capacity of a public 
servant and should have committed cri- 
minal breach of trust in respect of that 
property. He may, therefore, be guilty 
under that section although the orimi- 
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nal acfc itself was not done or did not 
purport to be done in the discharge of 
his official duty. But we do not think 
that any argument can be based on that 
as to what is intended by the language 
of S. 197 with which alone we are here 
concerned. The fact that the Sub-Deputy 
Collector is a public servant may have 
afforded him the opportunity for the 
commission of the offence and it may be 
a necessary part of the proof to show 
that the property was entrusted to him 
as a public servant. But the criminal 
act which constitutes the offence of 
criminal breach of trust must itself be 
something in the nature of an official 
act done or purporting to be done in the 
discharge of his official duty, before the 
provisions of S. 197 would become appli- 
cable. As was said by Coutts-Trotter. J., 
In re Abdul Khadir Saheh (2) (which 

was a case under the former Act) : 

“ I think on the whole that even if it is a 
neoessary averment to say that he was a 
public servant and not a mere matter of proof 
nevertheless the offence is of criminal breach 
of trust and that it is not an offence which 
is committed by him in his capacity of pub- 
lic servant as such, his capacity of public 
servant being only that which puts him, so to 
speak, in a position in which such an offence 
oan be committed.*' 

W.e are, therefore, of opinion that in 
the present case the facta do not attract 
the operation of S. 197 so as to make 
that section a bar to the proceedings 
which have taken place. If S. 197, 
Criminal P. 0., is no bar and we have 
held that it is no bar to the proceeding 
there was nothing wrong in Mr. Banor- 
ji’s taking cognizance of the offence. 

In support of the second ground it was 
contended that the District Magistrate 
was not competent to make a complaint 
under S. 476 as he had not taken cog- 
nizance of the case. But there is noth- 
ing in law to show that a complaint 
under S. 476 oan be made only by the 
officer tatting cognizance and by no one 
else. On the other hand, .the words 

" in relation to a proceeding in a Court 

which are to be found in S- 476 as well 
as in S. 195, sub-Ol. (l) (b). Criminal 
P C. would indicate that the power to 
make’ a complaint under S 476 is not 
cooened only to the officer ^ho takes 
cognizance of the ease. In the present 
oaL it was the District Magistrate who 
transferred t he case to his own file and 
(9) [1916] 1 M. W. N. 384=33 I. 0. 648—17 
Or. Ii. J. 168. 


sent the case for an enquiry and report 
to another Magistrate and it was the 
District Magistrate who on a considera- 
tion of the report of that enquiry dis- 
missed the complaint under S. 203, Cri- 
minal P. C. In these oiroumsbanoes, tha 
District Magistrate had certainly- a! 
proceeding before him and it cannot be 
gainsaid that the false charge as made 
in the petition of complaint was a false 
charge in relation to that proceeding. 
That the District Magistrate was really 
more competent than Mr. Banerji to 
make a complaint under S. 476 would 
appear from the decision of this Court in 
the case of Jeeban Brista Shaw v. Benov 
Kristo Shaw (3) and in the case of 
Putiram Buidas v. Mahomed Kasem (4) 
wbere it has been held that the Court 
which tries the case on its merits and 
not the Court before which proceedings 
are instituted and even process issued is 
the proper Court to grant sanction for 

prosecution. , i 

Then there is another aspsot of bn« 
matter from which the second grouna 
taken before ns would appear to be 
noticeable. The District Magistrate 
withdrew the case to his own file under 
8. 628, Criminal P. C , and by bis order 
he put himself exactly in the same 
tioQ in which Mr. Banerji ^ 
Banerji when he ordered the preliminary 
enquiry could certainlyoffer a considera- 
tion of the report of that enquiry, ii he 
thought fit to proceed under 8. 476. it 
Mr. Banerji could proceed hodor 8.4/0 

there was no reason why 
Magistrate who by h.s order of transfer 
under S 628 put himself id the samOi 
position as Mr. Banerji shonld be bel^ 
debarred from proceeding under the sam^ 
section. Both the points taken beforej 
ns fail and the rule is accordingly dia- 

v.b./b.k. Rule discharged, 

[1902] 6 O. W. N. 35. 

(4) [1899] S 0. W. N. 33. 
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Cuming and S. K. Ghose, JJ- 

Khiro Mondal — Accused — Appellant* 

V. 

Emperor — Opposite Party. 

Criminal Appeal No, 969 of 1928, De- 
cided un 12th Jane 1929, from order ol 
Disb. Judge. Rajshahi. 
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^ ^ Criminal Trial*~Jury— It it for Judge 
to determine whether confession is volun* 
tary and for jury to determine its truth*— 
Direction to jury to consider the question 
of voluntary nature of confession is mis- 
direction. 

In a trial by Judge and jury it is for the 
Judge to determine whether the oonfession is 
voluntary and for the jury to determine whe- 
ther it is true or false. It is not open to the 
Judge to ask the jury to determine whether it 
is voluntary or not even though that is a 
question of faot. [P 727 O 2] 

In a trial for an offence under S. 335, Penal 
Code, only evidence against the aooused was 
his own confession which was subsequently 
retracted. In his direction to the jury the 
Judge observed: have admitted the con- 

fession in evidoQce and have provisionally 
answered the question if it was voluntarily 
made. It is for you to determine whether the 
confession is true or not. You will have to 
consider circumstances in which it was made. 
You will also have to consider the sugges- 
tions and allegations made against the ao- 
oused. You must remember that when an 
accused alleges that he made a confession 
under inducement and threat from persons in 
anthority the onus is upon him to prove the 
allegations. It is not of course possible to 
prove such allegations even if they were true.** 

: that the conclusion from the direc- 
tion was that they were called upon to deter- 
mine whether the oonfession was voluntarily 
made or not and so the Judge was guilty of 
serious error of law. [F 723 0 1] 

Held furlheri that the Judge had committed 
a serious error in directing the jury that the 
harden of proving threat or inducement was 
on him and it was impossible to prove such 
allegation. CP 723 0 1] 

Held : that since the confession was the 
only evidence against the aooused, the d irec- 
iioDS have been serious misdirections which 
were fatal for trial. [P 728 C 2j 

Mrityunjay Chattopadhaya — for Ap- 
pellant. 

Khundkar and Nirmal Chandra Chak- 
ravarti — for the Crown 

Cuming, J . — This is an appeal by one 
Khiro against the order of the learned 
District Judge of Bajsbabi convictiog 
the appellant under S 395, I. P C., and 
sentenoing him to three years’ rigorous 
imprisonment. The appellant was tried 
jointly with another man Sabur Sheikh. 
Sabnr Sheikh was acquitted. The dacoity 
with which we are concerned took place 
in the bouse of one Prosanna Chandra 
Mandal on 27th July 1927. The usual 
investigation followed but no clue was 
obtained. 

Then later in connexion with the in- 
vestigation of another dacoity the pre- 
sent accused Khiro made some statements 
to the police as the result of which he 
was taken before a Deputy Magistrate 


where he made a statement which forms 
the basis of the present case. Khiro and 
Sabur were committed to the Sessions 
with the result already noted. It will 
be seen and it is admitted that the only 
evidence against the present appellant is 
his own oonfession which was subse- 
quently retracted. 

The appellant has contended that for 
certain reasons the Judge should have 
held that the oonfession was not volun- 
tary and so inadmissible in evidence and 
that being so the Judge should have told 
the jury that there being no evidence 
against the accused they should return a 
verdict of not guilty. Further that cer- 
tain formalities not having been com- 
plied with tbe confession for that reason 
was inadmissible. The admissibility of 
evidence is a question for the Judge. 

Section 24, Evidence Act, provides that 
a confession made by an accused person 
is irrelevant in a oriminal proceeding if 
the making of the confession appears to 
the Court to have been caused by any in- 
ducement, threat or promise, etc., in 
other words whether the oonfession is a 
voluntary one. 

It is for the Judge to determine whe- 
ther the confession is voluntary and ior 
the jury to determine whether it is true 
or false. 

I do not think it is open to the Judge 
to ask the jury to determine whether it 
is voluntary or not even though that is a 
question of fact for the result would be 
that the jury would have had put before 
them evidence which was inadmissible 
in evidence and tbe diliiculty of removing 
the effect of the inadmissible evidence 
from the jury’s mind is obvious. 

In dealing with this point the learned 
Judge charged the jury as follows : **So 
far as the accused Khiro is concerned tbe 
only evidence against him, is his re- 
tracted confession (the oonfession Ex. 4 
read). 

Khiro has alleged that the confession 
was not voluntarily made and h was 
tutored to make the statements. Con- 
fession which is not voluntary is not ad- 
missible in evidence. "With regard to 
the confession two main points have to 
be considered: 

(1) Whether it was voluntarily made. 

(2) Whether it is true. 

Tbe Sub-Divisional Magistrate who 
recorded the confession has deposed to 
the effect that he gave warning to the 
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confessing accused before recording the 
confession. He was satisfied that it was 
voluntarily made. I have therefore ad- 
mitted the confession and provisionally 
answered the first question. It is for 
you to determine whether the confession 
is true or not. You will have to con- 
sider the circumstance in which it was 
made. 

You will also have to consider the sug- 
gestion and allegation made by the ac- 
accused. You must remember that when 
an accused alleges he made a confession 
under inducement and threat from per- 
sons in authority, the onus is on him to 
prove the allegation. It is not of course 
possible to prove such allegations even 
if they were true.” 

The first difficulty is to determine 
what is the meaning of the word provi- 
sionally.” As far as I can see the learned 
Judge has not himself determined whe- 
ther the confession was voluntary or not. 
He says the Magistrate has found it so 
and so he admits it “provisionally.” 

Reading the whole of the paragraph 
beginning with : 

“1 have therefore admitted the oonfesaion in 
evidence and have provisionally answered the 
first question. It is for you to d^ermine whe- 
ther the confession is true or not. You 
have to consider the oiroumstances in which 
it was made. You, will also have to consider 
the suggestions and allegations made by the 
accused. You must remember that when an 
accused alleges that he made a confession 
under inducement and threat from persons in 
authority the onus is upon him to prove the 
allegations. It is not of course possible to 
prove such allegations even if they were 
true,” 

the conclusion to which 1 have come is 
that the learned Judge left it to the jury 
to determine whether it was or was not 
voluntarily made and iu other words was 
it admissible. This is the only way in 
which I can attach any meaning to the 
expression “provisionally.” If that is so 
the Judge has been guilty of a serious 
error of law for it was for him and not 
for the jury to determine its admissibi- 
lity. The Judge has committed a fur- 
ther error in directing the jury. He has 
told them that the accused must prove 
any threat or inducement but that it is 
impossible to prove such allegation even 

if true. 

In other words, that the law places on 
the accused a burden which it is impos- 
sible for him to discharge. In other 
words that an accused person can never 
prove that a confession is not voluntary. 


The proposition requires only to he 
stated to be rejected. 

It is not necessary for me in dealing 
with this point to decide whether the 
onus of proving that a confession is 
voluntary is on the accused or the prose- 
cution. The point is not free from con- 
troversy. 

Supposing, however, for the sake of 
argument that the burden was on the ac- 
cused it was a clear misdirection to tell 
the jury that the accused could not pos- 
sibly discharge this onus. It might no 
doubt be difficult, in some case very diffi- 
cult but it is not always impossible and 
to tell the jury so is a grave misdirection. 
It has been saggested that in this case 
the accused never attempted to substan- 
tiate the allegation by evidence. Perhaps 
he did not but it would be still open to 
him to show that the circumstance under 
which it was made would justify the in- 
ference that it was obtained by threat or 
inducement. 

It is to be remembered that the ex- 
pression used in S. 24, Evidence Act, js 
not 'proved' but “if it appears” which is 
not a strong expression as proved. 
Bearing in mind that this confession is 
the sole evidence against the accused I 
must hold that there has been such serious 
misdirection in dealing with it as would 

be fatal to the trial. 

If the Judge had determined that it 
was not voluntary his duty was to tell 
the jury that there was no evidence 
against the accused and direct a ver- 
dict of not guilty. 

We must therefore set aside the ver- 
dict of the jury and 
Judge Whether the appellant should be 

retried we leave to the decision of the 
Local Authorities. 

S. K. Ghose, J.— I agree. 

By the Court. — Pending the decision 
of the Local Authorities as to whether 
the appellant will be retried or not ho 
will continue on bail. 

v.B./r.K. Or der set aside. 
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RANKIN, G. J.. AND BUCKLAND, J. 

Abedali Fakir and others — Appel- 
lants. 

V. 

Emperor — Opposite Party. 

Criminal Appeal No. 504 of 1928, De^ 
oided on 11th December 1928, against 
order of Addl. Sess. Judge, MymensingB. 
D/- 27th April 1928. 


W29 Qobha Badia 

Cnmnal P. C.| Ss. 276, 279 To make up 

for the deficiency in number of jurors to be 
empanelled, requisition of persons from out* 
side Court is improper. 

There is no provision for requisition of 
jurors from outside the Court. Selection of 
jurors will have to be made from jurors at* 
tending in obedience to summons and chosen 
in the manner provided by S. 276 or if there 
is no suoh other juror present then any other 
person present iu the Court, whose name is on 
the list of the jurors or whom the Court oon* 
eiders a proper person may be selected. 

[P 729 C 1] 

Suhrawardy and A. S, M. Akram — 
for Appellants. 

Z). N, Bhattacharjee — for the Crown. 

Rankin, C. J . — In this case eight ac- 
cused persons were convicted by the Ad- 
ditional Sessions Judge of Mymensingh 
and a jury of seven on charges under 
S. 302 read with S. 34, I. P. C. The jury 
were not unanimous, four of them being 
in favour of a conviction and three in 
favour of an acquittal. 

On this appeal Mr. Suhrawardy takes 
the point that according to the order of 
the learned Judge himself the jury was 
empanelled in a manner which is contrary 
to law and which is entirely outside the 
scope of Ss. 276 and 279. Criminal P. C. 
The learned Judge has recorded : 

**The names of all the 14 jurors who were 
summoned for the case were called by lot one 
after auother. Nine of them were found pro- 
sent of whom three being challenged by the 
pleader for the defence, were discharged. Six 
being unchallenged were elected to sit at the 
trial. Another person whose name was on tho 
juror’s special list was therefore requisitioned 
from the local school to sit as a juror and be- 
ing unchallenged was accepted as the 7th 
juror. They then elected their foreman and 
were duly sworn.” 

If the learned Judge would look again 
at Ss. 276 and 279 be will find that there 
is no provision for requisition of jurors 
from a local school or from anywhere 
else. He will find that selection will 
have to be made from jurors attending in 
obedience to summons and chosen in the 
manner provided by 8. 276 or if there is 
no suoh other juror present then any 
other person present in the Court, whose 
name is on the list of jurors or whom 
itbe Court considers a proper person to 
(serve on the jury may be selected. I 
think the learned Jndge was wrong in 
acting in contravention of the provisions 
of the section and in inventing a proce- 
dure which is entirely unauthorized. It 
is quite true that the person whose ser- 
vices were obtained must at some stage 
have complied with the condition of be- 
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ing present and it is a point to consider 
whether or not the requirement of being 
present in Court finds its place in the 
section with any intention to limit the 
arbitrary power to choose a juror en- 
trusted to the learned Judge or whether 
it merely recognizes the fact that in the 
ordinary way a person not present will 
be cf no immediate assistance as a juror. 
This matter has been more than once 
considered. I understand from Mr. 
Bhattacharjee that there are four unre- 
ported cases of this Court on this point 
and two of them have been placed before 
us. They all hold this procedure to be 
bad. 

In these circumstances, it appears to 
me that we have no option but to enforce 
the principle that the jurors are to bo 
empanelled as required by the sections. 

The appeal must be allowed. The con- 
victions and sentences are set aside and 
a retrial is ordered. 

We make no order as to bail. 

Buckiand, J. — I agree. 

P.R./r.K. Appeal allowed^ 
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Pearson and Patterson, JJ. 

Gobra Badia and others — Accused—’ 
Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 348 of 1929, Deci- 
ded on 2Qd July 1929. 

(a) Criminal P. C,, S. 109 — Failure of ac- 
cused to give satisfactory evidence about 
themselves does not bring case under S. 109. 

Where the accused persons give oorroot 
names and addresses when questioned by the 
polioe, the mere fact that they did not give 
satisfactory account of what they were doing 
at the time of arrest cannot justify action 
under S. 109 ; A. I. R. 1925 Cal, 616, Ref. 

[P 730 C 1. 2] 

(b) Criminal P. C., S. 109 (a) — S. 109 (a) 
applies to continuous acts of concealment. 

Section 109 (a) refers to the ease of a con- 
tinuous act and not the case of an insolated 
effort of concealment : 22 O. W. N. 163, Rel. 

on. [P 730 C 21 

N. E. Basu aud Tarapada Banerjee for 
D. N. Bhattacharjee — for Petitioners. 

Judgment. — The accused were con- 
victed and sentenced on certain proceed- 
ings under 3. 109, Criminal F. C., taken 
against them. The Sessions Jndge sus- 
tained the conviction against the peti- 
tioners, and the present Rule has been 
issued on the ground that the provisions 
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of S. 109 would have no application to 
the facts as found in this case ; that there 
was no concealment as contemplated by 
the section, because they gave true in- 
formation to the police as to their names 
and addresses when questioned ; and that 
it could not be said they had failed to 
give a satisfactory account of themselves, 
merely because they did not give a satis- 
factory account of what they were doing 
at the time of their arrest. 

The finding of the Sessions Judge is 
that the accused : 

“ failed to give a satisfactory account of 
theiDselves and wore attemptiog to conceal 
thoir presence within the jnrisdiction of* the 
Magistrate and that they were taking sueh pre- 
cautions with a view to oommit an oSence.” 

It appears from the facts found that 
P.W. No. 7, then an acting Inspector of 
. Police, met the Sub- Inspector of Police 
of Kaliganj, and informed the latter that 
he had heard there was likelihood of 
farther dacoities in bis neighbourhood. 
This witness also said that one Kalimud- 
din (P W 8) gave him information that 
he had been approached by one of the 
accused to join in a dacoity but had re- 
fused. Kalimuddin corroborated that. 
Then it appears that after that, on 18th 
May, while enquiring into a dacoity case 
near by, the Sub-Inspector of Kaliganj 
found the present accused all proceeding 
together towards a place called Aditmeari 
along the railway line. The Sub Inspec- 
tor therefore questioned them, and the 
evidence is that the accused or some of 
them, gave an account of where they 
wore going, and for what reason, which 
was in some particulars at any rate 
demonstrated to be false, whereupon the 
iStory was changed They were then all 
asked their names and what village they 
came from, to which it appears they 
replied with correct information. Three 
others of the accused gavv a confused ana 
shifting explanation of where they were 
going, and others gave replies of an ex: 

tremely improbable and 
One of the accused had a bottle of kero- 
sine oil, a piece of bamboo and some rags, 
and the explanation regarding these was 
said to bo shifty, and in certain respects 
-demonstrated to bo false by the evidence. 

On the face of the above it is difficult to 
maintain that the accused were 'attemp- 
ting to conceal their presence within the 
meaning of S. 109. They were residents 
within the jurisdiction and gave not false 
but true information as to their names 


and addresses. Then, although the Dis- 
trict Magistrate points oat that there are 
certain other considerations as to the 
contradictions in their statements, the 
decisions of this Court follow the princi- 
ple that S 109 (a) refers to the case of a 
continuous act and not the case of an 
isolated effort at concealment : see Rashi^ 
Kabiraj v. Emperor (1} ; Piru v. Em- 
peror .2). The question of the accused's 
liability on this ground must bo decided 
in their favour. As to the other ground, 
their having failed to give a satisfactory 
account of themselves, the facts found are 
undoubtedly more against the accused, 
but it is difficult to say that the facts are! 
stronger than in the above case of flasfcw 
v. Emperor (l), where a man who was 
a Kabiraj and a dealer was found in 
association with two others at midnight 
and with house-breaking implements in 
their possession : on being discovered 
he fled and when arrested remained silent 
and the explanation he subsequently gave 
to the Magistrate was false. It was hela 
that he was not within S 109. On these 
grounds therefore the Rule is made a 

solute. r 1 A 

v.B /r.k. Buie m ade absolute* 

(1) [1917] 22 O. W. N. 163=41 1. C* 649=^ 
0. L. J. 882. 

(2) A. I. R. 1925 Oal. 616. 


A. I. R. 1929 Calcutta 730 

M0KBBJI, J. 

S. A. Uamid — Accused — Petitioner, 


Sudhir Mohan 
'Opposite Party* 
Oriminal Revn. 


Ghose — Com plai na n t 


urimia^x No. U46 of 1938 

Decided on 6th February 1929, against 
order of Sub-Divisional Mag., Sadar, 
D/- 30th June 1928. 

(a) Railways Act, S». 113 and 122— Mere 
bonafide belief that a person is trespasser 
or that he is travelling without ticket ia «•» 
sufficient to justify arrest— More than that 
must be proved. 

To jaasify aa arrest without a warraoi 
mach more than trespass or traveHing with- 
out ticket would be oeceesary. In the case 
of trespass It mast be shown that there was 
reason to believe that the person to be ar- 
rested would abscond or that hia name aoa 
address were unkown and he reused to V 
his name and address or that there was r« 
son to believe that the name or addn^ 
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(b) Penal Code, S. 342 — Scope. 

Submission bj the complainant to arrest 
does not detract from the accused's acts or 
diminish its legal effect. The compelling of 
a person to go in a particular direction by 
foroe of an exterior will overpowering or 
suppressing in any way his own voluntary 
action is an imprisonment on the part of him 
who exercises that exterior will. 2 M II, C. 
896, ReK on, [P 732 C 1] 

(c) Penal Code, S. 342 — Mens Rea. 

Mens Rea does not enter in jO offence under 

S. 842 at all. [P 732 O I] 

B. 0. Chatter jee and Sxiresh Ch, 
Taluqdar — for Petitioner. 

N. K. Bose, Asitaranjan Ghose and 
Hemendra Nath Bose — for Opposite 
Party. 

Order. — The petitioner is the Dis- 
trict Traffic Superintendent on the 
Eastern Bengal Railway at Dacca. He 
has been convicted under S. 342, I. P. C. 
and sentenced to pay a fine of Bs 15. 

The hading of fact on which his 
conviction is based is that the com- 
plainant Sudhir Mohan Ghose and 
a companion of his. two school boys, 
were caught by the petitioner near the 
overbridge on the platform of the My- 
mensingti Bailway Station and then 
taken to the exit gate and made over to 
ticket collector there. What followed 
after this is of no use so far as the 
questions before me are concerned. 
What preceded the event is relevant 
from the point of view of both the 
parties and the finding on that ques- 
tion, thereforer has also to be examined. 
The defence case was that the petitioner 
noticed the complainant amongst 5 or 6 
persons proceeding towards the exit gate, 
and when he challenged the complainant 
be understood the latter to say in reply 
that he bad no ticket, and as a train had 
just been in he asked the ticket collector 
to treat the complainant as one who had 
travelled without a ticket; that be 
noticed another boy with a bicycle and 
told the ticket collector to check his 
ticket also. The complainant’s case was 
that the petitioner met him and bis 
companion near the overbridge, having 
come up from behind, that the peti- 
tioner asked them for their tickets, and 
notwithstanding that the complainant 
replied that they would be travelling by 
the train which had just come in and 
were going to purchase their tickets the 
petitioner seized their hands and dragged 
them to the ticket collector and asked 
him to realize the fare from the star- 


ting terminus Naraingunj up to My- 
mensingh. 

Of these rival versions it is the 
complainant’s story substantially which 
the learned Magistrate was prepared 
to accept. He accepted the evidence 
to the effect that the complainant 
and his companion entered the platform 
from the western extremity and entry 
into the platform from that side was 
prohibited. He, however, dealt with the 
case on either footing and held that 
even on the assumption that they came 
by the train and the petitioner arrested 
them after questioning the complainant 
whether they had tickets or not and 
after hearing what the complainant told 
him. the legal consequence was the same. 

Against the conviction several grounds 
have been urged and it would be con- 
venient to deal with them one by one. 

The first ground is to the effect that 
the petitioner may have been mistaken 
in fact. In my opinion it is possible 
that he did make such a mistake and 
that he bona fide believed that the com- 
plainant and bis companion were either 
trespassers or that they bad alighted 
from the train and were attempting to 
evade the obocking. This is the most 
favourable view that may be taken of 
the petitioner’s acts and it will be rea- 
sonable and fair to deal with the case 
on that footing. 

It is next said that S. 79, I. P. C. pro- 
tects the petitioner. But mistake on 
his part will not protect the peti- 
tioner unless he is able to establish that 
the facts that he assumed would justify 
him in catching the bands of the com- 
plainant und his companion and thus 
taking them from near the overbridge 
to the exit gate. S 122, Railways Act, 
would make the entry punishable if it 
was unlawful (Cl. 1) and a refusal to 
leave the premises on being requested 
to do so after an unlawful entry 
would aggravate the trespass (Cl. 2). 
S. 113 would justify the charging of 
the reqnisite fare in the case of travel- 
ling without a pass or ticket or with 
insufficient pass or ticket or beyond 
the authorized distance. To justify an 
arrest, however, without a warrant, much 
more than trespass or travelling without 
ticket would be necessary. In the case 
of trespass, it ‘will have to be shown 
that there was reason to believe that 
the person to be arrested would abscond' 
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or tliat his name and address were un- 
known and he refused to give his name 
and address or that there was reason to 
believe that the name or address given 
by him was incorrect. In the case of 
travelling without ticket it will further 
have to be shown that there was refusal 
to pay the sum charged. None of these 
elements has been established in the 
present case. 

Then it is said that it has been found 
that there was no protest by the com- 
plainant and that no force had to be 
used. This only means that there was 
submission to the arrest and that does 
not detract from the petitioner’s act or 
diminishes its legal effect. The com- 
plainant and his companion were made 
to go in a particular direction up to a 
certain point namely up to the exit gate. 
That the compelling of a person to go 
in a particular direction by force of an 
exterior will overpowering or suppres- 
sing in any way his own voluntary 
action is an imprisonment on the part 
of him who exercises that exterior will 
,is a proposition that cannot be disputed : 
ParanJcusaii v. Stuart (l). 

The other two arguments that have 
been advanced are that the offencOi if 
any, was too trivial and that good faith 
protects the petitioner. I regret I am 
iunable to take such a view of the peti- 
'tioner’s act as would justify the applica- 
;bion of S. 95, I. P. C.; and as for good 
faith, mens rea does not enter into this 

loffence at all. 

The rule is discharged. 

V-B./r.K. Buie discharged, 

(1) 2 M. H. O, 39G. 
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Rankin, C. J. and Mukbrji, J. 

Elie Goldberg — Defendant — Appel- 
lant. 

• V. 

Sarojini Dasi— Plaintiff— Respondent. 

Appeal No. 68 of 1928. Decided on 
17th August 1928, from an order of Dort- 


P.' C., O. 38, R. 1-Amount of 
security required when warrant issued 
under O, 38, R.l, *• amount mentioned m 

” WhTxe a warrant has bean taken « 

O 38 R. 1, the amount of security that the 
defendant is required to furnish is the aruoun 
mentioned in the warrant. 


A. K. Boy and N, C. Chatter ji-^lor 
Appellant. 

S. M. Bose and B. K. Ghosh — for Res- 


pondent.^ 

Rankin, C. J. — In this ease it appears 
that one Elie Goldberg was the defen- 
dant with two others in a suit brought 
by the mortgagee upon a covenant in an 
English mortgage for Rs. 15,000 plus 
interest. In appears that a certain col- 
liery property was the mortgaged subject 
and the claimant sued for a personal 
judgment for Rs. 29,508*8-0. The suit 
was filed a few days ago, namely, on 
13th August 1928. On 14th August, the 
plaintiff applied for the arrest of the de- 
fendant, Elie Goldberg, under O. 38, 
R. 1, on the ground that he was about to 
leave the jurisdiction, with intent to de- 
lay the plaintiff or to avoid the process 
of the Court and to obstruct and defeat 
the execution of any decree that might 

be passed against him. 

Now the plaintiff got an order ex parte 
in the form of a warrant directed to the 


Sheriff and commanding him : _ 

*‘bo demand and receive from die Goldberg 
, Bum of Ra. 10,000 as sufficient to satisfy the 
•laintiff’s claim in this suit and, unless the 
aid sum of Rs. 10,000 is forthwith delivorad 
o him by or on behalf of the said defendant 
31ie Goldberg, to take the said defendant. 
31io Goldberg, into custody and to bring him 
lofore this Court, in order that ho may show 
ause why ho should not furnish security to 
he extent of Rs. 10,000 for his personal ap- 
.oarance before this Court J 

,Sd. dnally disposed of and until /J*®" 

any decree that may be passed against him 

° NoVir*will bo observed that the first 

jortion of that warrant is say 

hat if when the Sheriff arrests the man. 
ihe man hands over Rs. 10.000 that is to 
)e deemed to be payment of the claim and 
he Sheriff is not to arrest the defendant 
3li0 Goldberg, and that is what is in- 
ended by R. 1. O. 38. In this case, 
ben the Sheriff arrested the man, be 
not pay Rs. 10,000 and the Sheriff 
not get Rs. 10,000. Consequently 
w Sheriff arrested him. The second 
,rt of this warrant, which is a notice 
Elie Goldberg, says in effect that the 
leriff is to take him in custody and bring 
m before the Court in order that ha 
»y show cause why he should {JJJT 
ah security, to the extent of Rs* 10,000 
c his personal appearance. I leave 
ide the other words, which merely lo- 
cate that the appearance is to be ap- 
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{)earaace at any stage of the suit up to 
the full satisfaction of the claim in exe* 
cution. 

In these circumstances, the mutter 
came before the learned Judge on the 
original side and he has made an order in 
terms, it is quite true, of O. 38, to the 
effect that he is to deposit with the 
Registrar money or property suflicient 
to answer the claim (which is not for 
Rs. 10.000 but for Rs. 29.508-8-0) or to 

give security for his appearance at any 
time in accordance with O. 38, R. 2. 
O. 38, R. 2 says that the defendant is to 
furnish security for his appearance and 
that : 

"dveiy surety for the appearaoce of a defen- 
dant shall bind himself, in default of such 
appearance, to pay any sum of money which 
the defendant may be ordered to pay in tho 
suit." 

The result is that the effect of the 
order of the learned Judge is that the 
man must either deposit Rs. 29,508-8-0 
or he is to get a surety who will be res- 
ponsible that if the man makes default 
in appearance be will pay the whole 
amount of the claim. Now that is, it is 
quite true, what O. 38 authorizes the 
learned Judge to do. But it is not what 
by this warrant the defendant was given 
notice of as the relief that was to be 
Sought against him. I am of opinion 
that, in these circumstances, it is more 
correct to hold the plaintiff to the terms 
of the notice in the warrant which has 
been issued by the Court. While in no 
way expressing surprise at the terms of 
the order of the learned Judge which fol- 
lowed the statute. I am of opinion that 
in this case the form of the warrant 
taken out by the plaintiff makes it more 
proper that the sum should be limited to 
Rs. 10,000. When one looks at O. 38, 
B. 2 and form 2, Appx. F, one does not 
find it contemplated that the defendant, 
on failing to make deposit, is to give 
security for appearance in a particular 
sum to be fixed by the Judge, but that, if 
this security takes the form of a bond by 
a surety, it is to be the whole amount of 
the decree. If the defendant can give 
security himself, be will give it for the 
claim by deposit of money or property. 
Otherwise he will get some one to go bail 
for bis appearance. That is I think the 
scheme of O. 38. The only thing which 
is required by form 2 is that . the surety 
engages with the Court that the man 
shall appear and, if, the man does not 


appear, the surety promises to be answer- 
able for any judgment that may be made 
in the suit. I do not think the form 
given by the statute is at all the same 
thing as the order which in this case 
sought against the defendants according 
to the warrant. 

I would, therefore direct that Eiie 
Goldberg shall be at liberty to giv'e secu-f 
rity to the satisfaction of the Registrar 
on the original side in terms of form 
Nc. 2, Appx. F, but limited to the; 
amount of Rs. 10,000, and that until hoi 
gives that security he must remain in' 
jail. There will be no order as to coats.; 

Mukerji, J. — I agree. 

v.b./r.k. Appeal alloived. 
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B. B. Gho.se and S. K. Ghose, JJ. 

Monmohini Dassi — Petitioner — Ap- 
pellant. 

v. 

Taramoni — Objectrix — Respondent 

Appeals Nos. 3 and 42 of 1929, De- 
cided on 23rd July 1929. from original 
decrees of Dist. Judge, Dacca, D/- 2nd 
January 1929. 

(a) Succession Act (39 of 1925), S. 299 — 
No appeal from order for security from 
petitioner for probate. 

No appeal lies against an order asking for 
security from tho petitioner for probate as it 
is not a 6nal order. [P 734 C l] 

(b) Succession Act (39 of 1925), S. 291 
(ii) (6) — Direction in will that executory 
should obtain probate without security-— 
Judge should not distrust executor and 
demand security. 

Where in the will tho testator mentions 
that the executors should obtain probate of 
the will without security, it is not the func- 
tion of the Judge to distrust the executor and 
ask for security quite contrary to testator’s 
desire : 7 Cal. 64 and 1 C. L. J, 180, Dist. 

[P 734 C 1] 

(c) Succession Act (39 of 1925), S, 291 (ii)- 
(b) — Executor sole legatee— Security should 
be of nominal sum 

Where the executor is the sole legatee, if 
the District Judge thinks it necessary to take 
any bond, the security fixed must be a nomi- 
nal sum. [P 734 c 1] 

(d) Court- fees Act S- 19 (1)— Probate duly 
cannot be exacted before valuation. 

An executor cannot be compelled to pay pro- 
bate duty until the Collector has finished his 
work with regard to valuation of the property. 

CP 734 C 2) 

Sarat Chandra Rose, Naresh Chandra 
Sen Gupta, Sitaram Banerji, Suresh 
Chandra Das and Sarya Kumar Aich — 
for Appellant. 

Sachindra Kumar Roy — for Res- 
pondent. 
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B B. Ghose, J. — Appeal No. 3 of 

'1929 is directed against an order made 
by the learned District Judge asking for 
security from the petitioner for probate 
jto the extent of Rs. 10,000. An objec- 
!tioQ is taken to the competency of the 
appeal on the ground that it is not a 
final order. I think that the prelimi- 
nary objection is substantial and that no 
appeal lies against that order. It is, 
accordingly, dismissed. 

Appeal No. 42 is against the finil order 
made by the Judge striking off the appli- 
cation for probate. This amounts to a 
dismissal of the application. The case 
was struck off on two grounds that the 
probate duty was not paid and that the 
security was not furnished within one 
month as allowed by the learned Judge. 
The probate duty, we are told, could not 
be paid, because the Collector had not 
finished his work with regard to the 
valuation of the estate. So long as the 
Collector did not send his report as re- 
gards the valuation of the property, the 
executor was not in a position to ascer- 
tain the exact amount that he had to 
pay, and, therefore, he had not paid the 
probate duty. With regard to the ques- 
tion of security, it is urged on behalf of 
the appellant that the learned Judge was 
wrong in ordering security from an exe- 
cutor named under the will, especially 
as under para. 9 of tlie will the testator 
said that the executors would be able to 
obtain probate of the will without secu- 
rity. Ordinarily I should have thought 
that it is not the function of the Judge 
to distrust an executor and ask for secu- 
rity from a person whom the testator 
trusted to the extent as the testator in 
Ithis case has done. No doubt under 
iS. 291 (ii) (b) the District Judge has a 
discretion to ask for security 
[executor. The learned advocate for the 
respondent relies ou the case of Juggodts^ 
hart Debi, In re (1) and Mahamayal>e^ 
V. Qangamoyi Debt (2) in support of his 
contention that the District Judge in his 
discretion could ask for such security. 
In neither of those cases it appears that 
there was any provision in the will that 
the executor could obtain probate with- 
out any security. Bub it would appear 
from the cases that where the exeoi^or 
is the sole legatee, if the District Jo’^g® 
thinks it nnoessarv^ t^^e any boai, the 

a) U881] 7 Cal. 84. 

(9) tl905] 1 0. Ii. J. 180. 


security fixed must be a nominal sum-j 
In the present case, the learned Judge* 
has asked for security on the ground that 
there are certain trusts created by the 
will. The trust is (1) in favour of some 
idols and (2) for some charities. With 
regard to the idols, the appellant execu- 
trix is now the shebait and as such, pho 
need not furnish any security for the 
debuttar property. With regard to the 
charities, it may be that the Court may 
in its discretion ask for security assum- 
ing that in spite of the desire of the tes- 
tator the Court may ask for such secu- 
rity. The trust for charities is to the 
extent of Rs. 3,000 and we think that it 
would be quite sutficient if the executrix 
executes an admininistration-bond with 
a surety for Rs. 1,000. 

The order of the learned Judge sferik 
ing off the applicition is set aside and 
we direct that probate be issued to th^ 
appellant executrix on her paying th 
requisite duty after the report of / 
valuation is made by the Collector 
which a reasonable time should be granted 
to her and on her executing an 
ration-bond with a surety for Rs. l.Owff. 

There will be no order as to costs in 

either of the appeals. 

No order is necesssary on the applica- 
tion filed on 20bh December 1928. 

S. K. Ghose. J.— I agree. ^ . • 

V.B./R.K. Order aocordtnglv- 
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Rankin, C. J-, and Mukebji. J. 

Sambhu Hath Baniopadhya—DQiQn^ 
dant — Appellant. 

V. 

Oopi Lai SeaZ— Plaintiff— Respondent. 
Appln. in Appeal of 1923, Decided on 
5th September 1928, from the decree, 
D/. 16th May 1928, in Original Civil 
Suit No 1869 of 1926. 

Limitation Act, Art. 151— Decree of High 

Court on originml side — Period required for 

drawing up decree, on plaintiff'* 

tion made within four days, cannot be 

charged to defendant-appellant. 

Th© right to file a reqaisisioa for drawiog 
up a decree io the High Court on tha origio^ 
side is primarily pliiatia;© and J* 

filed the requisition withiu 
period required by the plainttS 
Kl dec ea should be excluded in 
defendant in compating the ^riod of 
bion foe his. appeal against the ^339 

he has been otherwise diligen. : q n} 

P, C. 103 . Ref. LP ^ 
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N. N. Bose — for Appellant. 

N. G Ghatterji for B. K. Ghosh — for 
Respondent. 

Rankin, C. J . — This is an application 
that a memorandnm of appeal be accept 
ted and registered, the memorandum 
having been rejected by the ofUoe as 
being out of time. It appeal's that the 
decree was pronounced on 16th May 1928 
in favour of the plaintiff. Now, on the 
next day, the plaintiff filed a requisi- 
tion for drawing up the decree, so that 
the appellant-defendant never became 
entitled or obliged to exercise the right 
of putting in another requisition for 
drawing up the decree. The right ac- 
crues to him only if the plaintiff for four 
days omits to file the requisition for draw- 
ing up the decree. The requisition for 
drawing up the decree having been filed 
on 17th May the drawing up of the 
decree proceeded in the ordinary course, 
with this exception that although the 
draft decree was issued on 22od May 
1923, the appellant did not return it ap- 
proved until 5th June 1928. On 5th 
June, the defendant, for the first time, 
filed a requisition for obtaining an office 
copy of the decree. As to that, I may 
point out that the appellant’s solicitor 
took a great risk, because, on the deci- 
sions of this Court, it would seem that 
time does not cease to count against him 
until he files a requisition for an office 
copy. The time prior to that was occu- 
pied in getting the decree drawn up. At 
the same time, it is perfectly true that 
until there is a decree there cannot be a 
copy of it and from 17th May until 5th 
June the time might very well be coun- 
ted in the defendant's favour, had he 
only filed bis requisition sooner. Assum- 
ing, for the sake of argument, that from 
16th May till 5bb June exhausts the 
whole 20 days, to which the defendant 
was entitled, it remains to consider 
whether there is any other time that 
must be charged against him* As a 
matter of fact, the memorandum of appeal 
was filed on the very day the office copy 
of the decree was ready for delivery. 
The only way, therefore^ in which the 
defendant can be out of time would be in 
respect of the period between 19th June, 
when the decree was sent to be ledgered 
and 9bh July, when the decree was filed 
by the plaintiff. The plaintiff certainly 
did take unnecessary time, but the ques- 
tion is whether that can be charged 


against the defendant, whether he is not 
entitled to say that, as the requisition 
for drawing up the decree was filed by 
the plaintiff, the defendant was not 
oallel upon to interfere in the process of 
the drawing up of the decree. It cannot 
be doubted that, if the defendant had 
insisted upon the decree being filed, it 
might have been filed sooner than it was. 
At the same time, I see no negligence on 
the part of the defendant. Indeed, I am 
satisfied that the defendant was keeping 
watch and making enquiry at the office 
deligently. I have some doubt whether 
by making any casual enquiry at the 
office he would be able to ascertain what 
the cause of the delay was. I am, there* 
fore, of opinion that no part of the time 
occupied by the plaintiff in getting the 
decree drawn up can be charged to the 
defendant for the present purpose. The 
last occasion on which this matter came 
under review was the case of Jijibhoy 
N. Surly v. T. S. Chettyar (ij and Lord 
Phillimore, in giving the judgment of 
the Board, said: 

*‘But for that time which is taken up by his 
oppoaeab in drawing up the decree, or by the 
ollioials of the Court in preparing and issuing 
the two documents he” 

that is the appellant ‘*is not responsible.* 

I do not mean to doubt for one moment 
the settled practice and the principle of 
this Court that a person cannot by 
merely filing a requisition for an office 
copy and failing to take steps to get the 
decree drawn up, become entitled to 
exclude the time that has been wasted. 
But in this case, I am of opinion that 
the defendant is not out of time and, if 
he is out of time, it is not on account of 
his negligence, and the time should be 
extended if necessary. 

In these circumstances I think that 
the memorandum of appeal should be 
accepted and registered. 

Costs of this application will be costs 
in the appeal. 

Mukerji, J. — I agree. 

v.b./r.k. Application allowed. 


(1) A. I. R. 1928 P. 0. 103=6 Rang. 302=55 
I. A. 161 (P,0.). 
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M(tter, J, 

Bhairab Chandra Petitioner. 

V. 

Kalidhan Roy Choudhury and others 
— Opposite Parties. 

Civil Revn. Nos. 679 and 680 of 1928, 
Decided on 5th September 1928, against 
judgments of 3rd Sub-Judge, Tippera- 

=ft (a) Civil P. C.. S. 115~High Court can 
interfere with findings of fact if they are 
not properly arrived at. 

Un-^.er S. 115, Civil P. C,, the High Court 
has power to interfere with findings of faots 
when they are not properly arrived at ; that 
is when they are not arrived at on a scrutiny 
of all relevent evidence and after considera- 
tion of proper presumptions arising out of the 
particular incidents. The High Court can 
then interfere on the ground of material ir- 
regularity. [P 737 c 1] 

(b) Notice — To deduce subscriber’s know- 
ledge of notice in a newspaper, his attention 
must have been directed to it. 

In order that a notification in a newspaper 
may amount to actual notice to a subscriber 
of the said newspaper, it must be shown that 
bis attention was drawn to the said notifica- 
tion. [P 737 O 2] 

Brojolal Chakravarty and Nagendra 
Kumar Dutt—^iox Petitioner. 

Akhil Chandra Dutt — for Opposite 
Parties. 

Order . — The petitioner in these two 
rules applied *to set aside two sales of 
certain properties under O. 21, B. 90, 
Civil P. C. In one of the rules the pro- 
perty in question was sold in execution 
of a decree for arrears of rent, obtained 
by decree-holder opposite party for 
Rs. 73 and odd. The value of this pro- 
perty was found by the Munsif to be 
Rs. 1,600. The decree-holder was the auc- 
tion purchaser. The property in ques- 
tion in the other rule was sold for Bs. 32 
and odd and the value of the said pro- 
perty was found by the hdnnsif to be 
Rs. 386 and odd. The purchaser in this 
case also was the decree-holder in a suit 
for arrears of rent. The petitioner al- 
leged non-service of sale proclamation 
and suppression of all processes in con- 
nexion with the same and fraud and 
material irregularity in conducting and 
publishing the sales. The petitioner ap- 
plied within 30 days from the date on 
which he first came to know of the sales. 
The Mnnsif held that there was no evi- 
dence worth the name on the side of the 
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decree-holder to show that the writ of 
attachment and sale proclamation were 
served on the auction sold lands in these 
cases. He pointed out that Abdul Kader, 
Nobin Sing and Jabbar Ali who are said 
to have pointed oirt the lands sold at the 
time of the service of the writ of attach- 
ment and sale proclamation have not 
been examined. The Munsif further 
found that it has not been established in 
the case that the advertisement Of the 
sales in question in the ^'Tripura Hitai- 
shi” was seen by the petitioner. He 
found that the applications were pres- 
ented within 30 days of the dates when 
the petitioner came to know of the sales 
and he held that the petitioner has suf- 
fered substantial injury as the result of 
the material iriegularity and fraud in 
publishing and conducting the sales. The 
Munsif set aside the sales. 

The decree-holder auction purchaser 
preferred two appeals against the order 
setting aside the sales to the Court of the 
Subordinate Judge and the learned Snb- 
ordinate Judge held that the appli- 
cations were barred by limitation and 
that there was no fraud and irregularity 
in publishing and conducting the 
sale as the processes were properly ser- 
ved. He held, however, that the prices 
fetched by the sale were certainly inade- 
quate but as there were no fraud or ir- 
regularity the sale could not beset aside. 
The Subordinate Judge accordingly con- 
firmed the sales. 

These two mles were obtained /or the 
revision of the appeliato order of the 
Subordinate Judge in both the appli- 
cations for setting aside the sales. It is 
contended for the petitioner that the 
Subordinate Judge has exercised bis jnris- 
diction with material irregnlarity in 
holding that the processes were properly 
served altbongh the most important 
witnesses on whose identification Adbar, 
the identifier, was said to have served 
the sale proclamation and writ of attaob- 
ment have not been examined. Jt is 
argned that the identifier's deposition 
shows that he did not know the property 
sold himself and that he had to take the 
help of a man of the locality for tbp 
identification of the properties in ques- 
tion. It seems singular that the Sub- 
ordinate Judge would in the abaenoeof 
the most material witnesses who idMiti- 
fied the lands should hold that there bad 
been a proper service. The Subordinate 
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Judge failed to realize that when pro* 
perties were sold for a grossly inadequate 
price and an application is made to set 
aside the sales, it is the duty of the final 
Court of fact to scrutinize with great care 
the evidence of service and to require the 
best evidence of such service. The evi- 
dence of service of the sale and attach- 
ment processes on which the Subordinate 
Judge relied is the evidecoe of a person 
who did not know the land on which he 
was effecting the service and such evi- 
dence is indeed absolutely valueless, in 
the absence of the evidence of persons 
on whose identihoation the identifier 
acted. To base a judgment on such evi- 
dence is a material irregularity in the 
exercise of the Court’s Appellate Juris- 
diction and vitiates his judgment on the 
important question of fact as to whether 
the services 'were properly effected. It 
has been strenuously contended by Mr. 
Akhil Chandra Dutt that I have no juris- 
diction under S. 115, Civil P. C., to inter- 
fere with findings of fact. That would 
indeed be so if the finding of fact had 
been properly arrived at i.o,, arrived at 
on a scrutiny of all relevent evidence and 
after consideration of the presumption to 
be drawn against the decree-holder from 
the non-examination of persons who are 
the most immaterial witnesses, to prove 
the identification of the lands on which 
the law requires the service of processes 
to be effected. 

The learned Judge of the appel- 
late Court misdirected himself on the 
question of fact in not drawing un- 
favourable inforences against the regula- 
rity of the sales from the decree-holder 
withholding from the witness-box the 
witnesses who alone could have identified 
the land. The lower appellate Court 
misdirected himself in not considering 
the circumstances that the inadequacy of 
of price fetched by sales in these two 
cases was so great as to shock the consci- 
ence and such inadequacy was itself 
valuable evidence of fraud in publishing 
and conducting the sales. There is another 
misdirection in point of law on the ques- 
tion of the knowledge of the petitioner 
of the dates of the sales. The learned 
Subordinate Judge assames that merely 
because the petitioner was subscriber of 
the "Tripura Hitaishi” he must have 
read the sale notification. The law re- 
quires, however, that in order that a 
notification in 'a newspaper may amount 
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to actual notice to a subscriber of the 
said newspaper, it must be shown that 
his atten tion was dra\N n to the said notifi- 
cation. The finding on the question of 
limitation is vitiated by the Courts im- 
puting notice to the petitioner by reason 
of his being the subscriber of the news- 
paper "Tripura Hitaishi.” I think that 
justice required that before the sale could 
be confirmed the decree-holder auction 
purchaser should have produced all 
material witnesses of service of the sale 
and attachment processes and the Munsif 
was right in setting aside the sales in 
the absence of such evidence. The order 
of the lower appellate Court must in the 
circumstances be set aside and that of the 
Munsif restored. The result is that the 
sales are set aside. 

The rules are made absolute with costs 
one gold inohur in each case which the 
decree-holder auction purchaser must pay 
to the petitioner. 

P.r./r.K. Rules made absolute, 
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Graham and IjOrt-Williams, JJ. 

Meajan Hotvladar and others Ac- 
cused. 

V, 

Emperor 

Jury Ref. No. 32 of 1929, Decided on 
8th August 1929, made by Sess. Judge, 
Bakargauj. 

Criminal P. C., S. 307— Reference under 
S. 307 is not justified unless verdict of jury 
is manifestly wrong and definitely contrary 
to weight of evidence. 

It is not contemplated that a Sessions 
Judge, who does not happen to agree with the 
verdict of a jury, should necessarily make a 
roferenco to the High Court, especially whoro 
pure questions of fact are involved, which are 
matters for the decision of the jury and the 
jury alone. It is no justification for a re- 
ference that the Sessions Judge came to a 
di&erent oonolusion, cn the evidence ten- 
dered, from that of the jury unless there is 
something to show that the verdict of the 
jury was manifesMy wrong and definitely con- 
trary to the weight of the evidence. Whe- 
ther a particular witness la to bo believed or 
not is a question for the jury. [P 738 0 1] 

Radhika lia’ijan Quha and Sitangsu 
Bhusan Bose — fjr AcotseJ. 

Debendra Narain Bhattaoharjee — for 
the Crown. 
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Graham, J. — This is a reference by 
the learned Sessions Judge of Bakarganj 
under S. 307, Criminal P. C., against the 
verdict of the jury in a case in -which 
four persons were charged with offences 
under Ss. 467 and 471, I. P. C. One of 
these persons Milanjan Bibi was ac- 
quitted by the Judge in agreement with 
the unanimous verdict of the jury. The 
verdict of the jury as regards the remain^ 
ing three accused was by a majority of 
3 ; 2 that they were not guilty of 

the offences charged. The learned Ses- 
sions Judge finding hinaself unable to 
agree with the verdict has referred the 
case to this Court. In para. 3 of his 
letter of reference he says that he is of 
opinion that the verdict both as regards 
the fact of forgery and the verdict as 
regards Raham Ali are not, as he ex- 
presses it, in accordance with the evi- 
dence. I should like to point out at the 
outset that this appears to indicate some 
misconception of his duty on the part of 
the learned Sessions Judge. It is not 
contemplated that a Sessions Judge, who 
does not happen to agree with the ver- 
dict of a jury, should necessarily make a 
reference to this Court, especially where 
pure questions of fact are involved, which 
are matters for the decision of the jury 
and the jury alone. The ground upon 
which this reference really seems to rest 
is that the learned Sessions Judge came 
to a conclusion on the evidence which 
was different from that arrived at by 
the jury. But that as I have already 

isaid cannot furnish any justification for 
a reference under S. 307 unless there is 

something to show that the verdict of the 

jury was manifestly wrong and definitely 

contrary to -the weight of the evidence- 
The learned Sessions Judge in bis 
letter while inviting us to discard the 
evidence of certain witnesses on the 
ground that they cannot bo relied upon 

Ls expressed the opinion that the caM 

has been satisfactorily proved by the 
evidence of three witnesses. In para, o 
of his letter he says that : 

“In my opinion tho evidence of these three 
witnesses is sufficient to prove satisfactorily 
ThlTlhi deed in question in this case is a 

forgery.” . 

Now the three witnesses in question 
P W 8 who is a stamp vendor 
Xnshi Mobarak AU P. W 2 
Taher AH Howladar and P. W. 1, a hand- 
writing expert named Henry Bennett. 


It is necessary to examine briefly the 
evidence of these witnesses in order to 
see how far they substantiate the view 
which has been taken by the learned 
Judge. The stamp vendor merely proved 
that he sold a piece of stamp paper to 
one Ismail Meah on behalf of the de- 
ceased Aminuddin Howladar on lOfeh 
Magh 1334 B. S. {24bh January 1928;. 
This in itself has little or no evidentiary 
value. Then as to witness 2 for the pro- 
secution the statement of this witness is 
that he saw accused 2 at the Regisbra- 
tioD office writing a document and that 
he was asked to be an attesting witness 
which he refused. No doubt this witness 
claims to identify the document bub it 
does not seem very probable .that he 
would be able to do so on such a 0“”®^ 
view of it, or that ho would bo able to 
identify it with any oertainty. ihe 
learned Sessions Judge moreover lu hia 
charge while dealing with this wituMS 
has himself criticized his evidence. Ua 
says that there are minor disorepanoiee 
as to date and time between the evidence 
of this witness and the evidence of 
p. W. 3. He also refers to the fact tnac 
the complaint does not contain any alle- 
gation that witness 2 for the prosecu- 
tion saw the deed written. In any view 
of the matter the question whether this 
witness was to be believed or not was a 
question for the jury. The 'T*® 

before them and they had K 

to see bis demeanour and 
formed their own opinion as to his 

‘"as r” g“ard8 witnees 3. the handwriting 

far as he is concerned the 

ta?na ’of his evidence is entirely do- 
poident npon accepting it as proved that 
t^he sale-deed Ex. 1 is a genuine doon- 
mant The evidence of this witness pro- 
ceeds' upon the footing that if the first 
document is genuine then ihe second 
document the deed of gift is undoubtedly 
false and a forgery. Bat it so happens 
that the proof of the first document, t^ 
sale-deed, is dependent upon the ovidenw 
ofP W 3 Osimaddi. and Osimaddi is 
one of the batch of witnessee wh"® 

learned Judge himself ccnsider^Jo 

be unreliable. The proof of the 
ia dependent on the evidence of Osim 

addi. and it is a suepioious circnmetanM 
in c^innexlon with that dccnm^t ttot 
the attesting witnesses have not bMU 
produced and that no attempt has boon 
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made to prove the payment of con- 
sideration. 

Having regard to the nature therefore 
of this evidence and to all the facts and 
circumstances we find ourselves unable 
to accept this reference and we think 
that the jury were justified in finding 
by a majority that the guilt of the ac- 
cused had not been established and in 
bringing in a verdict of not guilty. 

We accordingly reject this reference 
and acquit the accused. The accused 
will be set at liberty, and if they are on 
bail they will be discharged from their 
bail bonds. 

Lort- Williams, J. — I agree, 

K . N' ./r.K . Refe fence rej ected. 
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C. C. Ghose, j. 
on difference between 
SaHRAWARDY AND GRAHAU, JJ. 

Blmt Nat/i Ghose — Accused — Peti- 
tioner. 

V. 

Emperoy — Opposite Party. 

Criminal Ravn. No. 1249 of 192^:^, De- 
cided on 3rd May 1929, from an order of 
Addl. Sess. Judge, MiJnapore, D/- 29th 
September 192'S. 

(a) Criminal P. C., S. 112 — {Pet- Siihra- 
warclij and C. G. Ghose, JJ.) — Notice under 
S. 110— ‘"Substance of information" means 
clatise under which person is charged or 
class to which offender belongs. {Graham, J. 
contra). 

The words "substaneo of inform.)tion*’ moan 
such or so much of information as would 
enable the party to know under what clause 
of S. 110 he is charged or to what particutar 
class of offenders he belongs. [P 710 O IJ 

(b) Criminal P. C., S. 112— Detailed in- 
formation cannot be insisted upon unless 
omission is prejudicial to the accused. 

Repetition of the words of the section 
should as far as possible be avoided and al- 
thongb there may be cases where it is possible 
to oonvoy the substance of the information 
briefly, ordinarily details cannot be insisted 
upon, and omission to give more information 
where possible does not vitiate the entire pre- 
coedinga without proof of prejndioe to the ac* 
«U8ed : 35 Cal. *243 ; 17 C. W. N. 238, 

Poll. : 43 Mad. 450 and A. I, R. 1926 All. 
750, Dias. from. [P 740 0 2J 

(c) Criminal P. C.. Ss. 106 to 126— Ac- 
cused should be allowed to reserve cross- 
examination unless sufficient information 


about Crown evidence is disclosed. (Per 
Suhrawardy, J.) 

When an accused is procoedod against, ap- 
pears and prays for information about the 
evidence which the Crown proposo.s to adduce 
against him, it should bo supplied or so innob 
of it as practicable. This may bo dono in two 
ways. Ha may bo given suniciont iuform v- 
tion of tho evidence to bo called or ho mav 
be allowed to reserve cross examination till 
he has full information about tho case against 
him. Denial of either is to prejudice him mate- 
rially notwithstanding S. 253. [P "41 C 1 , 2] 

Satkaripati Roy anJ Biresivar Chat- 
terjee — for Patibioner. 

Suhrawardy, J. — This is an open rule 
for revising the order of the Sub-Divi- 
sional officer of Ghatal under S. 110 (a) 

read with S. 118, Crirainal P. C. con- 
firmed by the Additional Sessions Judge 
of Midnaporo. Two points which hive 
hoen stressed before us and require con- 
sideration are, first, that tho procoeding 
drawn up under S. 112, Criminal P. C. 
is illegal and secondly that the learned 
Judge has misread the evidence of some 
of the prosecution witnesses when he 
says that they deposed to the fact of 
having direct knowledge of the petitioner 
committing theft. 

As regards the first point it is urged 
that the notice under S. 112, Criminal 
P. C., was vague inasmuch as it did 
not set forth the substance of the in- 
formation received against the petitioner. 

S, 112 says that the Magistrate slialf 
make an order in writing setting fortii 
the substance of the information. The 
prooeoding drawn up by the Magistrate 
a copy of which was served on the peti- 
tioner was in these words : 

"Whersfts it appears from the report dated 
28th February. 192S, submitted by Sub laspeo- 
tor of Police Station, Chandragona that Bhut- 
nath Ghose, sou of eto., within the local limits 
of my jurisdiction is by habit a thief, a robber 
and house-breaker and is so desperate and 
dangerous as to render his being at largo 
without security hazardous to the communitv 
eto.*’ ^ 

U may be inoideafcally notej that the 
petitioner was found not guilty of the 
charge of being a desperate and laagsr- 
OU3 character ; he has been bounJ down 
only under S. 110 (a) for being by habit 
a thisf, robber and house-breaker. It Is 
argued that the notice served upon tlio 
petitioner merely repsatel the words of 
the section and did not give tho sub- 
stance of the information upon which 
the Magistrate acted as require! by S 
112. It is oontandad on the authority 
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of Eanga Beddi v. Emperor (l) and Em- 
peror V. Nihal (2) that the notice was 
insufficient and vague as it merely quoted 
the -words of the section and did 
not mention the particulars of 
the infovmction received by the Magis- 
trate. "With great respect to the learned 
Judges who decided those cases I am un- 
able to agree with the interpretation 
there put on the words substance of the 
information” in S. 112. The learned 
Judges require that the notice should 
contain such details of information as to 
enable the accused to know in what 
cases he has been suspected and the 
names of the witnesses^ to prove the 
charges against him. This, to my mind 
is not “substance of the information 
but details of 'information which may 
in some cases be not only very inconve- 
nient but almost impracticable to put in 
the notice. A person may be suspected 
in a hundred cases and there may he five 
hundred witnesses to prove such sus- 
picion and general repute. It is not 
reasonable to suppose that the law in- 
tended that all this information should 
be conveyed in the notice. If the notice 
states that the accused has been sus- 
pected in a hundred cases and there are 
five hundred witnesses to support the 
charge against him, it will not be of any 
practical help to him. There may be 
Lses in which the substance of the in- 
formation should be briefiy conveyed to 
him if feasible as. ptobably. under S. 
107 but ordinarily it cannot be insisted 
that any detailed information, however 
shortly it may be conveyed, should be 
supplied by thenotice la my opinion, 
ithe words “substance of the information 
Imean such or so much of the |“forma^ 
as would enable the party to know under 
what clause of S. 110 he is charged or to 
what particular class of offenders he is 
Taid to belong. For 

particular case he is said to be hy h“bit 
o rnhber house-breaker and thief but not 
: forger Under 01. (dJ. S. 110. he mey 
be by habit an abettor of the oommis- 
sion of the offences of kidnapping, abauc- 
Mon, etc. The notice ahonld specify ae 
to which offence or offences mention^ m 
the clause ho is said to be by ^abit an 
abettor. T concede that where possible 

■ (2) A.’ 1926 All. 759=« All. 5. 
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the repetition of the words of the sec- 
tion should be avoided but, it may not 
be possible in every case. We have autho- 
rities of this Court in support of this 
view. In Ghintamari Singh v. Emperor 

( 3 ) the notice was in similar words aa 
in the section. It was held that the- 
notice was good though it did not con- 
tain more information than that the ac- 
cused was of a dangerous and desperate 
character. Similar objection was taken 
in Bajendra Narain Singh v. Emperor 

( 4 ) . It is observed at p. 261 the Magis 
trate is further not bound to reveal the 
source of his information" ; it is suffi- 
cient if he states the substance tjierwf 
and the Crown is not bound at the j°*^*** 
stage eveo to name the witnesses. This 
section is intended to meet such a 

as arose in Queen Empress v. I shtoar 
Chandra Sur (5) where the notice did 
not mention under what clause of which 
section the accused was called upon to 
defend himself under Chap. 8. Even if ij 
be held that it was necessaiy to giv« 

more information in the'notice the omi* 
sion at the most is an irregularity under 
S. 537 and should not vitiate the entire 
proceedings without proof of Projadice to 
the accused. I do not agree with 
learned Judges of the Madras Highl 

Court that it is an illegality. ^ 

Though I hold that the law is satis- 
fied if the notice contains the gist of the 
information and not a reference to oaae^ 
and witnesses, proceedings nnder Chap. 8 
should not be carried on m such a way 
as to haaiper the offender in h.s defmee 
and place him in a worse position than 
if he*^ were accused of » substantive 
offence. Before he defends himself 
himself by cross-examining the witnes- 
ses for the prosecution and examining his 
own he must know definitely the casej 
that he has been called upon to m^t 
When the accused appears and prays for 
information about the evidence which 
the Crown proposes to adduce against 
him it should be supplied or so much ol 
it as is practicable. This may be donrt 
in two ways. He may be given suffioiwt! 
information of the evidence to be caliw 
or he may be allowed to reserve oros^ 
examination til l he has full inform^ 

(3) [1903] 35 Cal. 243=7 C. L. J. 177=12 CL 

(4) [191?|’ 17^0. W. N. 238-=18 I. O, 149=lS 
O. L. J. 467. 

(5) [1885] 11 Cal. 13. 
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nbout the ease agamst him. Now ia 
bhis ease, as the petitiooer alleges ia his 
petition, he askel from the proseoutioa 
information about the witnesses intended 
to be examined but it was refused. He 
^ then asked for permission to reserve 
oross'oxamiaabion of witnesses as he had 
the right to do but that too was refused. 
As soon as a witness was placed in the 
box and examined he was asked to oross- 
examine him without knowing the whole 
case for the Grown and without having 
time to collect materials for the cross- 
examination of the witness and giving 
proper instruction to his lawyer. One 
need hardly refer to the inconvenience 
and practical inutility of instructing the 
cross-examining pleader from the dock. 
As the procedure to be followed in the 
case was to be that prescribed for trial 
of warrant cases, it was improper to call 
upon the petitioner to cross-examine the 
witnesses then and there who were im- 
mediately discharged. The trying Magis- 
trate submits in his explanation that the 
petitioner could have applied for recall- 
ing the witnesses under S 256, Criminal 
P. C., and not having done so he cannot 
now complain of prejudice. 

I am not impressed by this argu- 
ment for the petitioner's prayer for 
reserving cross-examination having been 
refused he had no hope that his 
prayer for recalling witnesses would 
have been granted. Besides, as has 
been held by the Additional Sessions 
fudge, it seems to be the opinion 
of the Courts below that S 256 is nob 
(applicable to proceedings under S. 110 
for reasons not discussed but apparently 
as no charge is to be framed. In view 
of the procedure adopted by the trial 
Magistrate I cannot say that the peti- 
tioner was not prejudiced in his defence. 
When a right is conferred by law on a 
party, it may be presumed that it is for 
his beneBt ; if sach right is denied him 
it may also be presumed that he has been 
deprived of that benefit. It is nob such 
a clear case in which X can honestly say 
that the evidence for the prosecution is 
so overwhelming that it will be futile 
to order a retrial. The defence examined 
28 witnesses one of whom was the local 
zemindar, pleader and Chairman of the 
Midnapore District Board. Of all the 
■witnesses examined for or against, be is 
the most respectable and his evidence 
supports the defence case. Though the 


learned Judge has attempted to explain 
away his evidence by observing that he 
does not ordinarily live in the village but 
the fact is that he is the local zemindar 
and often visits the village which is 
within a few miles of the town of Midna- 
pore. It is hard to suppose that if the 
petitioner bears the character and the 
repute which he is said to do, the wit- 
ness would have been ignorant of it. I 
do nob mean to suggest that on the evi- 
dence as it st-ands on the record the peti- 
tioner is entitled to an acquittal bub I 
hold that the petitioner has made out a 
case that he has been prejudiced by the 
procedure adopted and that it is a proper 
case for our interference. I would there- 
fore make the Hule absolute, set aside 
the order complained agiinst him and 
direct that the petitioner be retried ac- 
cordLug to law. 

As to the second ground I do nob think 
there is much substance in it. By say- 
ing that some of the witnesses have 
direct knowledge of the petitioner’s com- 
mitting theft the lairned Judge means to 
distinguish those witnesses from others 
who have given evidence of general re- 
pute. Though the word knowledge is 
nob happily used, the witnesses have 
spoken to facts which led them to believe 
that the petitioner is a thief. 

Graham, J. — I have the misfortune 
to differ from my learned brother, the 
conclusion at which I have arrived being 
that the Rule should de discharged. 

The main point urged before us is that 
the proceeding drawn up under S. 112, 
Criminal P. C., is defective and contrary 
to law inasmuch as it does not embody 
the necessary miiterials required by that 
section. The section enacts that when a 
Magistrate acting under S. ILO, Criminal 
P. 0., deems it necessary bo require any 
person to show cause, he shall make an 
order in writting setc-ing forth : 

(l) the substance of the information 
received ; (2) the amount of the bond to 
be executed ; (3) the term for which it is 
to be enforced ; and (4) the number; 
character, and class of the surety required. 

The order in question contains all these 
matters. It has been argued that it is 
not a compliance with the sections to 
merely set forth the substance of the 
police report in terms of the language of 
S. 110 that the accused is by habit a 
thief, robber, and house-breaker, and that 
something more is required viz., parti- 
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culars of the charge giving details of the 
cases in connexion with which the accu- 
sed was charged or suspected on the pre- 
vious occasions. In my opinion this 
contention is not well founded. Tbe 
question is what is meant by “ substance 
of the information. ” As I understand 
the words it means substance as distin- 
guished from details or particulars, and 
I do nob think that it was ever contem- 
plated that the proceeding should set 
out details in the manner of a charge 
drawn up at a trial. The distinction 
between an inquiry of this nature and a 
trial should be borne in mind. I do not 
remember in my experience to have seen 
a proceeding in which particulars were 
set forth in the manner demanded by the 
petitioners. 

The learned advocate for the petitioners 
has referred to Bajhansi v. Emperor (6} 
and Banga Beddi v. Emperor (1) in sup- 
port of his contention, but with all 
respect for the learned Judges who were 
responsible for them I am not prepared 
to follow those decisions. The learned 
advocate was unable to show any autho- 
rity of this Court in favour of his pro- 
position ; on the other hand I find that 
there is a case reported in Chintamon v. 
Emperor (3) which supports the view I 
have taken. 

It was next urged that tbe learned 
Additional Sessions Judge misread the 
evidence of P. W’s. 1, 5, 6, 7, 11, 13, 16, 
18. 20. 21, 22. 23, 24. 35, 44. 46, 48, 61. 
63, 71, 74 and 75 inasmuch as they did 
not state that they had direct knowledge 
of the petitioner Shut Nath committing 
theft as stated in his judgment. The 
evidence of these witnesses has been re- 
ferred to, and it is clear that, so far as 
some of these witnesses are concerned, 
the remark made by the learned Judge 
is incorrect. But the order ought noton 
that account to be set aside, if it is clear 
that the materials on record aresuflacient 
to justify the order for security. As to 
that it appears to me that there is ample 
evidence. Some of these witnesses have 
given direct evidence of theft against the 
petitioner, and there is apart from that 
a considerable body of evidence of repute. 
On the merits the main question was 
whether the petitioner was the bad cha- 
racter he was represented by the prosecu- 
tion to be, or whether it was a case of a 
village conspiracy to dri ve away an inno- 

(6; £19203 42 All. 646=19 A. L. J. 673. 


cent person, who bad made himself un* 
popular and obnoxious to the people of 
the village. The question of fact was 
one for the Magistrate to decide, and in 
my judgment there is sufficient evidenod 
to support his decision. I would there- % 
fore discharge the Rule. 

C. C. Ghose, J.— I have had an oppor- 
tunity of examining the entire record 
and of perusing the two judgments of the 
learned Judges who have differed in thia 
matter. I am in agreement with Sohra- 
wardy, J., in the view expressed by him 
and for the reasons given by him, I am 
of opinion that the ends of justice require 
that the order complained of should be 
set aside and the case sent back for re- 
trial on the lines indicated by Suhra- 
wardy, J. 

v.B./B.K, Beirial ordered.. 
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Cuming and Lobt-Williams, JJ. 

Nagendra Accused— Appellant. 

V. 

Emperor — Opposite Party. , 

Criminal Appeal No. 46 of 1929, Deci- 
ded on 16th July 1929, from decision of 
Addl. Sess. Judge, Khulna. _ , . . 

(•) Criminal P. C.. S. 423— Trial by jory— 
Appeal— Appellate Court must consider ade- 
quacy of charge. , ^ . i u-. 

It is imperative that in every case of trial by 

jury and specially in murder cases, the Hig» 
Court in appeal should be satisfied that the 
Judge’s charge to the jury was q 

(b) Criminal P. C., S. 297— To ovoid 
direction or non-direction Judge must give 
substantial help and 

by marshalling facts under distinct and 
separate heads. 

To avoid any misdirection or non-direction 
of jury it is absolutely essential in proper 
oases that every particle of evidence should be 
oarefully scrutinized and compared and con- 
itasted and substantial help and guidance 
ibould be given to the jury to avoid any mis- 
:arriago of justice. It is not safficient merely 
So recount and repeat chronologically the 
ividenoe as it had been given in Court hy ^1*^ 
various witnesses. It is necessary to sift and 
sveigh and value the evidence. The final 
cveighing is of course for the jury but the 
Fudge ought to see that all essential facts go 
into the scales of jostice and on the pro^r 
side of the balance. Further facts must m 
marshalled by the Judge under separate head* 
kDd in distinct compartments as *“*7 
sach separate incident in the story. Other 
(Vise the evidence is to the jury simply a co^ 

fused mass of discrepant disconnected a^ 

sontradietory details .fP <45 C 3 i P 746 I 
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(c) Criminal P. C,, S. ,297 — So long at 
Judge makes it clear that jury are at liberty 
to regard or disregard his opinion it is not 
necessary that Judge should studiously avoid 
hit opinion if any. 

A charge to the jury which succeeds in 
avoiding any expression of opinion must 
generally amount to a most colourless and 
unhelpful direction and a Judge ought to tell 
the jury his opinion if any so long as ho 
makes it clear they are at liberty to regard or 
disregard it as they please. 74C C 2] 

Probodh Ghandra Chatterjee and Sm- 
rendra Nath Basu — for Appellant. 

Bir Bhusan Dull — for the Crown. 

Lort-Williams, J . — The appellant 
was tried at Khulna by Mr. Simpson, the 
Additional Sessions Judge and a jury of 
seven convicted by their unanimous ver- 
dict of murdering Sita Nath Das on 15th 
June 1928, and on their plea for mercy 
sentenced to tranportation for life. 

There is no doubt that Sita Nath Das 
was murdered ; the question is whether 
the appellant murdered him. 

Sita Nath and one Manindra Nath 
were neighbouring shop-keepers at Kapil- 
muni. The appellant was Maniudra’s 
servant. 

On the night of 15th June at about 
9 p.m., Sitanath went to the shop of 
Kalibor Pramanik and there drank in- 
toxicating liquor in the company of 
Manindra, Bansiram Pramanik, Mono 
Karmokar and Bhagoban Nath. 

Sita Nath was going to Calcutta the 
next morning and had left his son-in-law 
Mono Mohan Das and his nephew Suren- 
dra Nath Das aged about 14 in his shop 
counting money which he needed to take 
■with him. 

He was not anxious to stay drinking, 
but Bansiram over-persuaded him and 
they all went on to the house of a prosti- 
tute named Susila where further drinking 
took place. .At length Sita Nath escaped 
and set out for his shop. While on his 
way, some one coming out from under- 
neath the thatch of a shop attacked him 
with a dagger, and after a short struggle 
in which Sita’s left elbow and right 
wrist wore injured, stabbed him in the 
abdomen, so severely that his entrails 
were exposed. 

He shonted for help. In his dying 
declaration he says that be called for 
Upendra, Mojabar Gazi and others, held 
his hands to his wounded abdomen, and 
went to bis shop. This was only a short 
distance away. Moni Mobun Das says 


that he hoard Sita Nath shouting out 
that Nagen was killing him. Surendra 
Nath Das says that he heard Sita shout 
out “Moni, Suren coma at once, Nagon is 
killing mo.” Tiiey undorsfcood him to 
mean the appellant. They ran out, Suren- 
dra with a hurricane lanbora was first 
and says that he saw Nagendra running, 
and called after him and saw him enter 
Mauindra’s shop. It was a dark night and 
there was no moon. Surendra in cross- 
examination said that he told these facts 
to Mojabar, the Union Board Clerk, bub 
he admits that be told the doctor only 
•that his uncle had been stabbed with- 
out menbioniog auyname. Surendra also 
says that immediately prior to hearing 
Sita Nath’s shouts he had hoard Nagen- 
dra raadiug aloud his part in a theatrical 
performance, he being a member of thea- 
trical troupe. Mini and Surendra say 
that they found Sitanath standing and 
holding his abdomen. He did not speak 
and they brought him to his shop, and 
having laid him ou a takbaposh gave the 
alarm. Mojaharali Gazi, the clerk of the 
Kapilmuni Union Board came with 
others. He asked Sitanath what had 
happened and he said that it was the 
doing of Manindra. He could not say 
any more. Surendra and Mani confirm 
this. The doctor was sent for and when 
he came, he asked Sita Nath how he had 
got into that condition. Sita Nath then 
said that he had been drinking with 
Manindra, Bhagaban, Bashiram and Mona 
Kumar and on bis return had boen stab- 
bed at Manindra’s shop. The doctor 
then asked him who had stabbed him, 
and he indicated that he was in too great 
pain to say any more. After attending 
to him and giving him a stimulating 
draught the doctor and Mojabar left, the 
others including a number of neighbours 
remained. 

Then it is said th’at Sitanath for the 
first time named Nagendra as his as- 
sailaut. Mojabar says this was 10 or 
15 minutes after tbe doctor left before 
he, Mojahar, returned. Moui says that 
this was after the doctor had gone, but 
seams to suggest that it was in the pres- 
ence of Mojahar. Surendra does nob 
make it clear when first the appellant’s 
name was mentioned, but in cross-exa- 
mination he said that the doctor was not 
present, and he suggests that Mojahar 
was. Mojahar says that on his return 
Sitanath said that Nagendra had struck 
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him with a dagger; whether thia was the 
first time the name had been mentioned 
i 3 not clear, but it is evident from Moja- 
har’s and the doctor’s evidence that the 
doctor was not^present and Mojahar 
in his cross-examination says that he 
was recalled by Moni who told him that 
the wounded man named his assailant. 
He also says that the compounder told 
him that Sita had said to him (the com- 
pounder) that Naga had stabbed him, and 
immediately afterwards Sita himself 
mentioned Nagi’s name in the hearing of 
Mojahar. But Moni and Surendra in ^ 
cross-examination said that Sitanath was 
unable to speak and therefore Mojahar 
asked him to write in the Union Board 
book. Mojahar says that he wrote the four 
names Manindra Bhagaban, Bashiram 
and Moni Kamar, and the words Naga 
had stabbed me with a dagger and 
signed it in the presence of a number of 
witnesses who also signed their names. 
But Moni in cross-examination said that 
all that Sita Nath could write at first 
was the four names and that it was 45 
minutes later, after being stimulated 
with medicine and upon further pressure 
by Mojahar to name his assailants that 
he first mentioned Naga and wrote about 
him in the book and signed it. Surendra 
in cross-examination also agreed with 
this story. The doctor’s evidence is that 
having returned to his quarter Bonomali 
came and said that Sitanath was naming 
the person who stabbed him. He went, 
and Sita Nath told him that Naga stab- 
bed him and Mojahar showed him the 
entries which had been made by Sita 
in tbe Union Board book. Mojahar s 
evidence is that Sita Nath said that 
Naga who lived with Manindra had 

stabbed him. 

During all this commotion no one saw 
the appellant. But according to Mojahar. 
Manindra came to Sita s shop and 
stayed some time. The same ni^t the 
Choukidar, the President and Dafadar 
were called and the Dafadar remained on 
guard over the house of Manindra, the 
south door of which was locked. But 
after he had called Nagendra twice the 
latter opened the door and sat at the 
door with the Dafadar. The next morn- 
ing at dawn Mani went to lodge the first 
information report at the thana which 

was 8 miles away. . j ^ 

In this report Mani said that Manindra 

Nath and his servant had been quarrell- 


ing with Sita Nath, that Nagendra in 
collusion with Manindra had tried to 
kill him and that Sita Nath stated that 
Nagendra gave him hurt. No one else 
has suggested that any enmity existed 
between Nagendra and Sita Nath. Dater 
in the morning the Dafadar arrested 
Nagendra, and found a dagger behind 
Manindra’s shop just below an opening 
in the split bamboo wall. No human 
blood was found upon it. At about 10 
O’clock Sita Nath was on the point of 
death and very weak, and his dying 
declaration was recorded by Mojahar, in 
the presence of others. Sita Nath was 
able to speak in whispers. The doctor 
asked questions and Mojahar wrote down 
what Sita Nath said ; then it was read 
over to him and he signed it. The Naib 
and the doctor both asked him h® 

recognized the person who stabbed him 
when the night was dark. This declara- 
tion contains a full and detailed story 
of the events leading up to Sita Nath s 
death. He states quite definitely that 
Nagendra stabbed him and that he ban 
no difficulty in recognising him as 
place was open. He also suggests that 
the motive was enmity between Manin- 
dra and himself over his foster daughter 
Noni, whom Manindra was keeping as 
his mistress. The story bold by Nanibaia 
and confirmed to some extent by Mani is 
very confused. She said that Sita Nafeh 
had been very kind to her and 
brought her up as his foster ^®Shter m 
his mistress Mono’s house. He had her 
married to one Suklal p*®- ^ ® 4 fn 

was sent to jail and Mani 
Sita Nath. Manindra her away 

and concealed her. She liv^ with 
Manindra for some five months. Sita 
protested and this led to proceedings in 
Court. Then she went to live in one of 
Sita Nath’s houses in the prostitutes 
quarter but she was not in the keeping 
ofSitaNith. Later Manindra, Banshi- 
ram and Satya again enticed her away 
and concealed her. A month or so before 
Sita Nath's death, Manindra eaters her 
house. She refused bo accede to his im- 
portunities and a scuffle ensued. Sita 
Nath took her to Khulna to file a com- 
plaint but Manindra met them on the 
way and the matter was compromis^. 
A few days later Manindra went to h^ 
house again and said that if she did n 
obey him he would kill both her and 

Sita Nath. 
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Aswini Kamar Dey says that the night 
’before his death Sita Nath was drinking 
at his shop with Manindra Bejoy, Moua 
Kamar, Kali Dasi, Nanibala and another 
prostitute. Moni says that Sita Nath 
was in the habit of borrowing money 
from Manindra and that he did so only a 
{ew days before his death. Sushila is 
another prostitute. She says that Sita 
Nath and Manindra were on good terms 
and often drank together at her house 
and wandered about in company. That 
Nanibala was in Manindra’s keeping at 
the time of Sita Nath’s murder but with 
his permission she also says that Satya 
Charan Das enticed Nani away from 
Manindra and kept her in Sushila’s house. 
That in consequence Suklal prosecuted 
Satya and herself and Nani was taken 
.away and returned to Manindra. The 
President speaks of another prosecution 
in which Suklal was complainant and 
Manindra, Hames Sikdar and Sitanath 
were defendants. This was just before 
Bita Nath’s death. Kalibar mentions a 
quarrel between Sita Nath and Suklal 
over Nanibala. He says that he saw 
Suklal in the village 7 or 8 days before 
Sita Nath’s death. Champa another 
prostitute who has become a Sadhu was 
brought from Calcutta by Sita Nath and 
lived as his mistress for a time. She 
'Came to her shop on the night of his 
death at 7 O’clock and again at 11 O’clock; 
according to her evidence Sita Nath said 
that as a result of Manindra, Bashiram, 
Mona Kamar and Bhoja had been the 
^ause of his wound and that Nagendra 
actually struck him. He did not say 
•definitely that the other four had any 
hand in the stabbing. Sita Nath had no 
ill'feeling with any one except with 
Manindra in connexion with Nanibala. 
He mentioned 20 or 25 times that Nagen- 
dra had stabbed him. No one suggested 
Nagendra’s name to him. Krishnadhone 
Seal the compounder said in cross-exa- 
mination that at first Sita Nath said 
that he was not able to say who had 
stabbed him, that it was in answer to 
his question that Sita Nath said that 
Nagendra was of the shop of Manindra 
and that he mentioned Nagendra’s name 
eouie 20 minutes before he mentioned the 
names of the four others. Banshiram 
says that both he and Sita Nath wore in 
an abnormal condition that night as 
a result of drink and could not walk 
steadily. 


Abinash, Sub-Inspector of Police, says 
that Mojahar told him that Sita Nath 
cried out " I am being murdered Moja- 
har come” and later said that he was 
not in a position to say who had 
stabbed him. Also that the doctor told 
him that when he questioned Sita Nath 
as to who had stabbed him he said 
that he could not fix him well. That 
is the evidence. Manindra and Nagen- 
dra were brought before the Magistrate. 
Manindra was discharged and Nagendra 
was committed to the Sessions on a charge 
of murder — his defence was a simple 
denial and he refused to explain anything. 

Seventeen grounds of appeal were filed 
on his behalf, of which the majority have 
been abandoned during the discussion^ 
The truth being that the learned advo- 
cate who has argued them has been at a 
loss to indicate any specific instance of 
misdirection. Having carefully read the 
evidence and the charge of the learned 
Judge X am-not surprised. 

According to the strict letter of the 
Code of Criminal Procedure and the deci- 
sions grafted upon it, the charge is 
eminently correct. The learned Judge 
has done all those things which he ought 
to have done and left undone all those 
things which he ought not to have done. 

Neverthless I have no doub,t that the 
result amounts to both misdirection and; 
non-direction. The mere recital of the 
evidence when properly marshalled, is 
sufficient to show that this was a case in 
which it was absolutely essential that! 
every particle of the evidence should have 
been carefully sorutinisz 1 and compared 
or contrasted and that substantial help 
and guidance should have been given to 
the jury to avoid any possibility of aj 
miscarriage of justice. Something more 
is required than the strict letter of the 
law. The perfect Code is but a dull and 
lifeless treatise without the enlivening 
and enlightening spirit with which it 
must be quickened by those imperfect 
human agents whose duty it is to prac- 
tise and expound it. It is not safficient as 
the learned Judge has done, merely to re- 
count and repeat charonologically the 
evidence as it has been given in Court 
by the various witnesses. It is neces- 
sary to sift, and weigh and value the 
evidence. The final weighing is of coarse! 
for the jury, bub the Judge ought to seej 
that all essential facts go into the soalesi 
of justice, and on the proper side of the! 
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balance. Further, facts must be mar- 
shalled by the Judge under separate heads 
and in distinct compartments, as they 
atfect each separate incident in the story. 
Otherwise the evidence is to the jury 
'simpiy a confused mass of discrepant, 
jdisconnected and contradictory details. 

There must be some light and shade in 
every charge. Such matters for example 
as the darkness of the night, the drunken 
condition of Sita Nath, the uncertainty 
about the naming of his assailant, the 
inadequacy of any sufficient motive, the 
curious behaviour of Nagendra if guilty 
of murder, should have been brought into 
especial prominence and the jury’s atten- 
tion drawn and directed to the crucial 
points in the case, and not obfuscated, to 
use the learned Judge’s own expression by 
a cloud of unnecessary detail, an exalted 
verbiage. 

It is worse than a waste of time to 
spread hne language and lofty homilies 
before a jury, because not only do they 
fail to understand, but it confuses them. 
Nor will long and abstruse dissertations 
upon law enlighten them. This should 
be stated in the shortest and simplest 
terms and without reference to the num- 
bers of acts and sections of which they 
have never heard. 

The effect of a medical man’s evidence 
about a simple fracture on the mind of a 
layman is comparable to a learned dis- 
cussion of the law on the mind of a jury. 

That the crime amounted to murder 


■was obvious and unquestioned and the 
law might have been disposed of in a 
very few words. The important issue in 
the case to and upon which the whole 
attention of the jury should have been 
directed and concentrated was the iden- 
tity of the murderer. Yet page after page 
has been devoted to explaining the law 
about murder and culpable homicide and 
the distinctions and difficulties which sur- 
round those sections of the Indian Penal 
Code and about the exact meaning of the 
word “intention” which is described in 

the words : . ^ r . 

*■ we linger in the shadowy light and feed 

on the silent images which no eye but our 
own can gaze upon These are the ob- 

ieotive effects of the subjective processes, cer- 
tain circumstances and certain lines of oon- 

duct.’* . , _ 

Such language is out of place and use- 

less for its purpose. Nor was it neosssary 

to implore the jury to concentrate their 

attention and address their minds to the 


solution of the puzzling enigma whether 
Sita Nath was dead or not and what he- 
died of. It was obvious that nothing could' 
have been more dead than this unfortu- 
nate man. Quite a large assembly of 
witnesses had seen him die, others had 
taken his dying declaration and medical 
witnesses had spoken both as to his mode* 
of death, and his condition post-mortem* 

To advise a jury about the necessity 
of spending their virgin efforts in a ori— 
tioal analysis of the obivous was to bring, 
the law into ridicule and disrepute and 
to divert their attention from matters- 
which are essential. 

The learned Judge’s abjuration to dis-, 
regard and his anxious care to avoid sug- 
gesting oven the faintest suspicion of his 
own opinion about the facts to the 
was entirely misconceived. A Judge (if 
he has got an opinion at all) ought to 
tell a jury what it is, so long as he 
makes it clear that they are at liberty to 
regard or disregard it as they please, A 
charge which succeeds in avoiding 
expression of opinion must generally 
amount to a most colourless and unhelp' 

ful direction. . 

Under the curious system which pre- 
vails in this country the responsible and 
somewhat horrible power of 
death is given to Judges in the Mofusii 
who are often comparatively young and' 
generally without any practical experi- 
ence of the profession of the law. 

The responsibility, therefore, which 
devolves upon this Court is far S*"©® ®y 

than that upon other Courts of ’onu'iua 

imperative that we should bej 
satisfied in every case and especially in 
murder oases that the Judges .charge 
was adequate. We are of opinion m this 
case that it was inadequate. Therefore] 
the conviction most be set aside and the 

case remitted for retrial. 

Cuming, J. — I agree that the appea 
should be allowed and the case shou 
be retried. . 

v.B./b.K. .Appeal allou:ed. 
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Buckland, j. 

on difference between 
Mukerji and Graham, JJ. 

Superintendent and Remembrancer of 
Legal Affairs^ Bengal — Petitioner. 

V. 

Jnancndra Nath Ghose and another — 
Accused — Opposite Parties. 

Criminal Revn. No. 800 of 1928, De- 
cided on 8th February 1929, against 
sentence passed by the Aldl. Sess. Judge, 

24-Parganas, on 5th June 1928. 

(a) Criminal P. C., S. 439 — {Pi^r Grahun 
and Buckland, JJ .) — Person convicted on 
plea of guilty cannot show cause against con- 
viction when enhancement of punishment is 
sought. {Mukerji, J., contra. ) 

In a case where a person was convicted on 
a pica of guilty and where punishment was 
sought to ba enhanced : 

Held : {per Mukerji, J.) — The plea of 
*' gr.ilty ” is a plea to cho charge and does 
not necessarily amount to a confession of all 
the facts alleged. The Court is not bound 
to, bub it may, convict the accused on his 
plea ; vide, S. 'Ill ('2) Criminal P. C. The 
plea operates as a bar in certain cases, to 
the preferring of an appeal orcoept as to the 
extent and legality of the sentence : vide 
S. 412, Criminal P. C. A plea of guilty will 
perhaps also stand in the accused’s way in 
the matter of a revision which ho may seek 
for. But when called upon to show cause 
why his sentence should not bo enhanced, the 
accused has the right to show cause against 
his conviction : S. 433 (C), Criminal P. C , 
docs not make any exception as ro* 
gards the case of a person who has boon 
convicted on his own plea. Uocross-ex- 
amined testimony of tho prosecution witnes- 
ses given in the Court of tho Committing 
Magistrate can hardly be taken to suffice for 
the purpose of enhancing punishment. 

CP 743 C 1, -2] 

Per Graham, J , — Tho only circumsfanoo in 
which it would bo opon to an accused to go 
behind the plea and reopen the matter of his 
conviction would bo where he could show 
that there was some mistake in recording tho 
oa, and that he did not in fact plead 
guilty," In view of S. 412 it cannot bo 
held that an accused who has pleaded guilty 
is entitled under sub-S. (C), S. 433 to " show 
cause against his conviction." Those words 
are applicable only where the accused has 
boon convicted on the evidence, and in that 
case and that case only he is entitled to show 
that the conviction is wrong either upon tho 
facts or through some error of law. 

[P 749 C 2] 

Per Buckland, J . — Tho accused cannot go 
behind his plea of " guilty ** as a coufessiou 
of tho facts charged, nor is ho entitled to 
withdraw his ploa. [P 751 C 1] 

(b) Criminal P. C., S. 439 — Enhancement 
of punishment — Meaning explained. 

Kohancemont of punishment means that 
the sentenco originally passed is to be vaca- 


ted and a now and a proper sontonoo is to be 
passed. It cannot be that a second sentence 
in addition to tho original one is to bo passed, 
because for one olTence the law can punish 
tho accused but onco. [ P 718 C 2] 

(c) Words and Phrases — Conviction mean- 
ing of — Criminal P. C., S. 439 (6). 

Conviction may mean the vordiefc of tho 
jury or the sentence of the Court. What the 
term as used in 8. 439 ((») means in a parti- 
cular case, depends on the particular facte of 
the case. [P 770 C 2] 

Anil Chandra Chowdhnry and Sachin- 
dra Nath Banerjee — for the Crown. 

Satindra Nath Mukerjee — for Op- 
posite Parties. 

Mukerji, J. — Accused 1 Jnanendra 
Nath Ghosh alias Jnan Ghosh was con- 
victed under S. 493, I. P. C , and sen- 
tenced to be detained till tho rising of 
of the Court and to pay a fine of Rs. 500 
or in default to undergo rigorous impri- 
sonment for six months and ac- 
cused 2 was convicted under Ss. 493/ 
109, I. P. C., and sentenced to pay a fine 
of Rs. 50 or in default to undergo rigor- 
ous imprisonment for three months. 
They were convicted and sentenced as 
aforesaid by an Additional Sessions Judge 
of the 24-Pargana3 on 5bh June 1928. 
The Superintendent and Remembrancer 
of Legal Affairs then moved this Court 
for enhancement of tho sentences passed 
upon tho said two accused persons and 
originally the rule was issued as against 
both of them to show cause why their 
sentences should not be enhanced. Sub- 
sequently it was mentioned to the Court 
that accused 2 could not be found 
and upon that the rule as against ac- 
cused 1 only was allowed to be. proceeded 
with. It has now been heard by us in 
so far as it concerns that accused person. 

I do not consider it necessary to set 
out the facts alleged on behalf of the 
prosecution upon which the charges on 
which the accused persons were commit- 
ted to the Court of Sessions were framed. 

It is sufficient to say that tho sentences 
passed oa the accused persons are on the 
face of them far too lenient. At the 
same time I find it impossible to enhance 
the sentences upon the materials such 
as they are on tho record. To explain 
what 1 moan 1 shall have to set out a 
few facts. 

The order-sheet of the Court of the 
Judge shows that on the charges against 
the two accused being read out and ex- 
plained to them they pleaded “guilty” 
and they were convicted on their own 
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plea. As reason for the sentence that he 

passed the Judge has recorded : 

“ In consideration of tho inability of the 
Prosecution to produce tho girl who according 
to the Public Prosecutor is the only impor- 
tant witness in the case and the oircum- 
stances of the case, I deal with them leni- 
ently.” 

One thing is clear beyond doubt and 
that is his that without the girl’s evi- 
dence the case could not go on, but 
beyond that I am not at all clear as to 
what actually took place. It may be 
that though the girl was not available, 
the prosecution were ready to go on 
with the trial by adducing the deposi- 
tion of the girl taken before the Commit- 
ting Magistrate as evidence at the trial 
after proving the facts necessary to be 
established in order to bring the case 
under S. 33, Evidence Act, or it may 
be that the prosecution were not in a 
position to proceed with the trial at all, 
because the girl was absent. On this 
point there is no affidavit on either side, 
and I am not at all sure that it is not 
one of those cases in which the accused 
pleads guilty to the charge in the hope 
of being leniently dealt with, the Public 
Prosecutor not pressing for severe senten- 
ces. All this, however, is only of minor 
■ importance. 

Now, as far as I could understand the 
arguments adduced on behalf of the 
Crown, they are to the effect that the 
plea of “ guilty ” should be taken to 
conclude the accused altogether so that 
taking the facts alleged against the ac- 
cused by the prosecution we should con- 
sider what is the proper sentence to be 
passed. This, in my opinion, is a 
wholly mistaken view of the situation. 
The plea of “ guilty ” is a plea to the 
charge and does not necessarily amount 
to a confession of all the facts alleged. 
Tho Court is not bound to, but it may, 
convict the accused on his plea : vide 
S. 271 (2), Criminal P. C. The plea 
operates as a bar, in certain oases, to the 
preferring of an appeal except as to the 
extent and legality of the sentence : vide 
S 412, Criminal P. C. By analogy 
with and also as a necessary conaa- 
quenco of the bar as regards- appeals, a 
plea of guilty will perhaps also stand in 
the accused’s way in the matter of a revi- 
sion which he may seek for. Bub when 

called uponlio show cause why his sau- 
tence should not be enhanced, tho ac- 
oused has the right to show causa 


against his conviction : S 439 (6), Cri-| 
minal P. C. This subseotion does not] 
make any exception as regards the case 
of a person who has bean convicted on 
his own plea. I do not find anything in 
the words of this subsection which 
would warrant an interpretation that the 
accused while showiug cause against his 
conviction is to be held down to his plesi 
of ** guilty.” The same result would| 
follow if we consider the true nature of 
a proceeding for enhancement of sentenoe. 
In such a proceeding the Crown takes up 
the position that the sentence originallyl 
passed is to be vacated and a new and 
proper sentence is to be passed : it can 
not be that a second sentence in addition 
to the original one is to bo passed; be- 
cause for one offence the law can punish 
the accused but once. When the Court 
in such a proceeding is considering what 
is the proper sentence to be passed the 
accused is in the position of a person 
who has pleaded guilty and oonviotedi 
but nob yet sentenced. Under tho Eng- 
lish law at such a stage tho aconsed w 
entitled to withdraw his plea of guilty 
and enter a plea of “ nob guilty ’ thoogh 
he cannot do so after sentence : i». 

Selbe (1), B. V. Clouter (2); B. v. Plum^ 
mer (3). The technicalities of plea 
under the English procedure may not ap- 
ply in all their details to the system 
here, bub this is a broad principle whiob, 
so long as there is nothing in our Coda 
militating against it, is in my judgment 
applicable to this country as well. 
Accused 1 in the present case in 
cause through his advocate says that his 
oonvictiou is not right which means 
that his client is not guilty. * 

Nextlyi as has been repeatedly said in 
numerous decisions in Indian Courts, on- 
hanoement of sentence is a very serious 
thing and so in cousidering the queatioo 
whether a sentence should be enhanced 
or not the Court must know all the facta 
and circumstances of the case. Unoross-j 
examined testimony of the prosecution 
witnesses given in the Court of the Com- 
mitting Magistrate can hardly be taken 
to suffice for the purpose. Such eviden^ 
was not the evidenaeat the trial, and, 
indeed the learned advocate 


(1) 9 C. & P. 346. 

(2) 8 Oox. C. 0. 237. ^ t xr n 

(3) [19021 2 K. B. 339=il J* JF* 

18 T. Ij. R. 639 =20 Oox. C. C. ^9- 
J. P. 647=s51 W. R. 137=86 Ij. T. S3o. 
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oused 1 has asked us to treat the deposi* 
tions a? evidence. 

For all these reasons I am of opinion 
that the proper order to pass is to make 
the rule absolute in the following way, 
namely, to set aside the oonvictiou 
of accused 1 and to direct that not- 
withstanding his plea he should be re- 
gularly tried, and if convicted properly 
sentenced. 

Graham, J. — In this case a rule was 
issued upon the accused (now opposite 
party) to show cause why the sentence 
passed upon him should not be en- 
hanced. 

The facts are shortly these : The 
opposite party Jnan Ghose, and a Nepali 
woman named Padam Kumari were tried 
before the Additional Sessions Judge of 
the 24-Parganas and a jury on charges 
against the former under S. 493, I. P. C., 
and against the latter under Ss. 493/109, 
I. P. C. Padam Kumari is, it is 
said, in Nepal and notice could not be 
served on her. 

The case for the prosecution was that 
the accused Padam Kumari had brought 
from Nepal a girl named Chitra Kumari 
aged about 14 years on the representa- 
tion that she would obtain for her a 
wealthy and suitable husband; that after 
keeping the girl with her for some time 
in Calcutta she introduced the accused 
Jnan Ghose as a wealthy suitor, and that 
thereafter these two persons took the 
girl to a house at Salkea where a sham 
marriage ceremony was gone through, 
that in fact there was no real ceremony 
of marriage, and that certain things were 
done, e. g., taking a photograph, exchange 
of garlands, and signing by the parties, 
so as to deceive the girl into the belief 
that marriage bad been performed. 
Thereafter sexual intercourse is alleged 
to have taken place between Jnan Ghose 
and the girl Chitra. 

At the Sessions trial both the accused 
pleaded guilty to the charges and the 
Additional Sessions Judge accordingly 
convicted them thereon and sentenced 
the accused Jnan Ghose to be-detained 
till the rising of the Court and to pay a 
fine of Hs. 500 or in default to six 
months’ rigorous imprisonment, while 
the accused Padam Kumari was sen- 
tenced to be detained till the rising of 
the Court and to pay a fine of Rs. 50 or 
in default to rigorous imprisonment for 
three months. Thereafter the petitioner 


the Superintendent and Hemembrancer 
of Legal Allairs, applied for and obtained 
this rule. 

The question is whether any case has 
been made out for interference. There can 
be no doubt in my opinion that the sen- 
tences inflicted (we are concerned, how- 
ever, now with the case of Jnan Ghose 
only) are wholly inadequate for an 
offence of this description. There aro 
one or two matters, however, whicli re- 
quire consideration. The first of these 
is as to the effect of sub-S. 6, S. 439, 
I. P. C., where there is a plea of guilty. 
That subsection reads as follows : 

“ Notwithstanding anything containod in 
this section, any convicted person to whom 
aa opportanity has been given under sub- 
S. (2) of showing cause why bis sentence 
should not be onhauced, shall in showing 
cause, be entitled to show cause against hia 
conviotioQ.” 

In my opinion this proviso, for it is in 
the nature of a proviso, can have no ap- 
plication where there is a plea of guilty, 
since that, as it seems to me, concludes 
the matter, and it is not possible to go 
behind such a plea. The only circum- 
stance in which it would, 1 think, be 
open to an accused to go behind the 
plea and reopen the matter of bis con- 
viction would bo where he would show 
that there was some mistake in record- 
ing the plea, and that he did not in fact 
plead guilty. No allegation of the kind 
is made here, That being so we must, 
I think, proceed on the basis that it was 
properly recorded, and means what it 
says, viz., that the accused acknowledged 
his guilt. 

In this connexion reference may be 
made to S. 412 of the Code which laya 
down that where an accused person has 
pleaded guilty and has been convicted by 
a Court of Sessions, or any Presidency 
Magistrate or Magistrate of 1st Class on 
such plea, there shall bo no appeal 
except as to the extent or legality of the 
sentence. In view of this section it 
cannot I think be held that an accused 
who has pleaded guilty is entitled 
under snb-S. 6, S. 439 to **show cause 
against his conviction.” Those words are, 
as it seems to me, applicable only where 
the accused has been convicted on tbe 
evidence, and in that ease and that case 
only he is entitled to 'show that tbe con- 
viction is wrong either upon the facts, or 
through some error of law. 
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In the circumstaoces of the present 
case tlie petitioner having pleaded guilty 
the only question which in my judgment 
arises is whether the sentence is ade- 
quate or not. Speaking for myself I 
should not be disposed to interfere if the 
sentence inflicted could be considered to 
be in any way appropriate. It appears 
to me, however, to be altogether inade- 
quate. In my opinion therefore the 
rule should be made absolute and I would 
set aside the sentence and direct that in 
lieu thereof the accused Jhan Ghose 
should sutler rigorous imprisonment for 
three years while maintaining the sentence 
of fine. (On difference between Mukerji 
and Graham, JJ., the case was put up 
before Buckland, J., who delivered the 
following judgment.) 

Buckland, J. — This is a rule calling 
upon the two accused to show cause why 
the sentences passed upon them should 
not be enhanced. Tanendra Natli Ghose 
has been convicted by the Additional 
Sessions Judge of the 24 Parganas upon 
his plea of guilty and sentenced under 
S. 493, I. P. C. to be detained till the 
rising of the Court and to pay ’a fine of 
Rs, 500 or in default to undergo rigorous 
imprisonment for six mouths. The rule 
has not been proceeded with against the 
other accused as she could not be found. 
Owing to a difference of opinion between 
my learned brothers Mukerji and t.Gra- 
ham, JJ., the case has been laid before me 

under S. 439, Criminal. P. C. 

The case for the prosecution was that 
a girl of about 14 years of age named 
Chitra Kumari was brought from Nepal 
by the accused Padam Kumari on the re- 
presentation that she would obtain a 
suitable husband for her. After keeping 
the girl for sometime Padam Kuman in- 
troduced Janendra Nath Ghose.^ By a 
.ceremony of mock marriage which was 

gone through at Salkea the girl was led 

to believe that she was married to Jan- 
.ondra Nath Ghcse and sexual intercourse 
is said to have followed. 

Section 439 (6), Criminal P. C. pro- 
vides that any convicted person to whom 
an opportunity has been given of showing 
cause why his sentence should not be 
enhanced shall, in showing cause be en- 
titled also to show cause against his con- 
viction. The accused has appeared through 
his advocate both before my learned 
brothers and at the hearing before my- 
self for the purpose of so showing cause, 


and it is claimed that by virtue of the 
right which the section gives ftim he 
may withdraw his plea of guilty not- 
withstanding that on an appeal by him- 
self he would, by reason of S. 412, only 
be permitted to question the extent or 
legality of the sentence. 

It does not suffice, in my opinion, in 
order to ascertain what are the rights 
under S. 439 (6) of a convicted person 
who has pleaded guilty, to refer to 
S. 412 and to contend that by virtue of 
the section be has rights which are de- 
nied him by the earlier section. A more 
correct way to arrive at a solution of the 
question is to determine the meaning of 
the word “conviction” in its application 
to the circumstances of the case. 

It has been said that at common law! 
in strictness a conviction consists of' 
verdict, judgment, and sentence: Aroh- 
bold's Criminal Pleadings 27, Bln. 237)j 
The word is undoubtedly verbum aequi- 
vocum. It is sometimes used as mean- 
ing the verdict of a jury and at other 
times in its more strictly legal sense for 
the sentence of the Court: Dutgess v.* 
Boetfeur (4). Thus, though a prisoner 
may be said to have been convicted by 
the jury, a more correct legal phraseo- 
logy requires this to be expressed by say- 
ing that he has been convicted by the 
Court upon the verdict of the jury. Also 
he may be convicted by the Court upon 

his own plea of guilty. 

The Criminal Procedure Code uses the 
word in both senses. For instance in 
S. 307 (3) it refers to an offence of 
which the jury could have convicted him 
upon the charge framed .and placed be- 
fore it,” while S. 271 (2) provides that 
if the accused pleads guilty the plea 
shall be recorded and he may be ooovio- 
ted thereon. It is unnecessary to mul- 
tiply instances of which many can be 
found in the statute. 

In order to know the sense in which 
the word is used in 8. 439 (6; in its ap- 
plication to any particular case it is ne- 
cessary to enquire what has happened In 
this case* the accused was convicted under 
S. 271 (2) on hia own plea of guilty and 
that being so the conviction against 
which he may show canse is the convic- 
tion by the Court, that is to say, the 
judgmeut of the Court which sentenced 
him. Against that conviction h e m ay 

(4) 7 M. & G. 481=8 ScoU (N.R.) 194 — 8 ^ 0 *’. 

621=13 Ii. J. M. C. 122. 
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show cause, I apprehend by, for in* 
stance, opntending that there was some 
defect in the proceedings or that the acts 
to which he confessed by bis plea of 
guilty do not amount to an offence or the 
offence of which he has been convicted: 
Jieg V. Brown (5). That, however, is not 
the case here and I make no attempt to 
say what might be allowed in other cir- 
cumstances. I am however clear that he 
cannot go behind his plea of guilty as a 
•confession of the facts charged. Nor is 
he entitled to withdraw his plea. As I 
have endeavoured to show, the meaning 
of the word “conviction” in the section 
in its relation to this case limits the ac- 
cused to impugning the judgment of the 
■Court. Indeed, the withdrawal of a plea 
of guiltv is a totally different matter. 
Actually thero is no provision in the 
Criminal Procedure Code which allows 
that to be done though I have no doubt 
that the Court would permit it in a pro- 
per case. The English anthorities more- 
over agree that the leave of the Court is 
required and that such leave cannot be 
given alter sentence, that is judgment 
has been pronounced. Beg v. Clouter 
■and Health (6), Beg v. Seth(7) and Beg 
V. Phunoner (8). 

In this case the accused has been sen- 
tenced and the sole question to be con- 
sidered is the propriety of the judgment 
of the Court which sentenced him. From 
the accused’s standpoint that may in- 
volve consideration of the question whe- 
ther the Court was entitled in law to 
pass such sentence upon him, but no such 
point has been taken on his behalf. From 
the standpoint of the Crown the question 
is whether the sentence is sutBcient. 

My learned brothers, though they have 
bad the misfortune to differ, are at one in 
their view of the sentence passed, which 
they describe as far too lenient and as 
altogether inadequate. This view 1 
share. The learned Sessions Judge has 
said that in consideration of, in addition 
to the circumstances of the case, the 
inability of the prosecution to produce 
the girl, who, according to the Pablic 
Prosecutor, was the only important wit- 
ness in the case, he dealt leniently with 
the accused. I am unable to understand 
that* this can affect the quantum of sen- 


(5) 1 

[18891 

1 24 Q. B, D. 351. 

(G) 1 

:i859] 

8 Gox. C. C. 237. 

(7) 1 

[1840 

9 C. & P. 34G. 

(8) 1 

[1922 

1 2 K. B. 339. 
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tenoe though a plea of guilty will gene- 
rally intluence the Court. 

The rule will be made absolute; the 
sentence will be set aside and 1 order 
that Jnaneadra Nath Ghose alias Inan 
Ghose, do undergo 18 months' rigorous im- 
prisonment and pay a fine of Hs 500 and 
in default of payment that he shall uoder- 
go rigorous imprisonment for a further 
term of six months. 

P.R./R.K Buie made ah.^oJute. 
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SUHUAWARDY AN'D GrAHAM, J-I. 

Redarnath Sikdar and ct’iers — Peti- 
tioners. 

V. 

Bijoy Mandal txnd others - 0[)pos\te 
Parties. 

Criminal Revn. No 1201 of 1923, De- 
cided on I5th March 1929, against order 
of District. Mag., Jessore, D/- 10th Nov- 
ember 1923. 

(a) Criminal P. C., S. 144 (4) — District 
Magistrate cannot order a Sub Divisional 
Magistrate to draw proceedings under 
S. 145 though he can set aside order made 
under S. 144 — Pro per course is to make a 
reference under Criminal P. C. S. 438 

Tho Sub-Divisloa;\l M igisir fc'ia oa a police 
report drew up proceedings under S. 114. 
The District Magistrate sot tlioin aside hold- 
ing they were wrongly drawn \ip arU direc- 
ted the Sub* Divisional i\Iagistrate to draw up 
proceedings under S. 14 3. 

Held: that though under S. 144 (4) he was 
entitled to set aside an order of the Sub- 
Divisional Magistrate there was no provision 
in law whereby he could direct the Sub- 
Divisional ^Magistrate to draw up proceedings 
under any other section. The proper course 
for District Magistrate in such case was to 
make a reference to the High Court under 
S. 4.38: 21 Cal. 301, Poll. [P 752 C 2] 

(b) Criminal P. C., S. 145 — Sub-Dtvi- 
sional ‘Magistrate drawing up proceedings 
under S. 145 as directed by the District 
Magistrate, but having sufficient ground 
for it, is not acting without jurisdiction. 

Where a District Magistrate setting aside 
the proceedings of a Sub- Divisional Magis- 
trate under S. 141 v4J, directed him to draw 
up proceedings under S. 115 and ho so drew 
them up. 

Held', that he was not acting without juris- 
diction where ho had sufficient material 
whereon to base his order under S. 145: 24 Cal. 
391, Dist. [p 752 C 1] 

Mritunjoy Chaiterjee, Biraj Mohan 
Bay and Khetra Mohan Sarkar — for 
Petitioners. 

Badhabinode Pal and ' Hemanta 
Kumar Biswas — for Opposite Parties. 
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Suhrawardy, J. — This Eule is dir- 
ected against an order of the District 
Magistrate of Jessore dated 10th Nov- 
ember 1928 setting aside an order passed 
by the Sub-Divisional Officer under 
S 111. Criminal P. C. and directing him 
to draw up proceedings under S. 115, 

Criminal P. C. This Eule was issued 
upon the ground that the learned Dis- 
trict Magistrate was wholly in error in 
directing the learned Sub-Divisional 
Magistrate to draw up proceedings 
under S. 145. In my opinion, the 
ground upon which this Eule was 
issued, so far as it goes, is correct. 

Under S. 141 (1). Criminal P. C. the 
District Magistrate is entitled to aet 
laside the order made by a subordinate 
Magistrate. But there is no provision 
in the law that he can order a subor- 
idiuate Magistrate to draw up procee- 
Idings under any other section. The 
^evisional powers exercised by the Courts 
below are much restricted and do not 
extend to the wide powers given to this 
Court under S, 439 which have been 
made co extensive with the powers ol 
an appellate Court under S. 423. Grimu 
inal P. C. The proper course for the 

District Magistrate when he ^ 

Uinion that proceedings under S. Ill 
W been wrongly drawn up and that 

the right course would be to take action 
under S 145 was to make a referenoo to 

this Court under S. 438. 

In support of the ground on which 

this Rule has been issued 
been placed on the case of 
Chandra Pal v. Kunja Behary 
(1). That case supports the view that 

I have ventured to take that a District 
Magistrate has no authority to remand 
a case to a subordinate Magistrate to 
Lke action under S. 115. Criminal P. G. 

But there is a distinguishing feature m 

This case which puts the P^^'S^DiW- 
nnnrb. In that case the bub-Uivi 

sional Officer drew up proceedings under 

S 111 against a certain party on the 

of previous cases between the 

parties which came up to the High Court 

Ind in which it was held one of the 

parties was in possession, ^he Diatnot 

Magistrate was P G 

proceedings under S. 111. Criminal P. - 
nnt rightly drawn up and directed 
Hia Si^b-ofyisional Officer to institute 

I ( 1 ; 1.18973 24 Oal. 891—1 U. N. 3J3. _ 
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Thereupon the Sub-Divisional Officer 
drew up proceedings under S. 145- 
Against that order of the Subordinate- 
Magistrate a Eule was obtained from 
this Court. The learned Judges held 
that the District Magistrate had na 
authority to direct the Sub-Divisional 
Magistrate to institute proceedings under 
S. 115; and as the proceeding dAwn up 
by the Subordinate Magistrate was not 
based upon police report or other in- 
formation showing likelihood of » 
breach of the peace but was based 
on the order of the District Magis- 
trate, they set aside the order of the 
District Magistrate as also the pro- 
ceeding before the Sub-Divisional 

Officer. 

In the present case there was a 
police report upon which the 
trate instituted proceedings under S 111. 
That order was set aside by the District 
Magistrate. The Sub-Divisional Magis- 
trate thereupon drew up proceedings 
under S. 146, Criminal P. 0. m whiob 
he said that he was satisfied from tne 
police report that there was a likeli- 
hood of a breach of the peace. ^ i“ 
the case before us the Sub-Divisional 
Magistrate considered the materials be- 
fore him under S. 115 and it oanpofcbo 
said that they were instituted without 
iurisdiotion. The learned advocate lor 
the petitioner argues that as the ojedm 
passed by the District 
Ung the Sub-Divisional 
institute proceedings ““4®' ® 

wrong, the entire prooe^ings inoludirfg 

The p.ooeedings under S. 148 
bv the Sub-Divisional Magistrate should 
be set aside. This I am not prepered 
to do* for the preseut Rule la obtained 
not against the order of the Sub-Divi- 
sional Magistrate drawing up proceedings 
under S. 115 but against the order of the 
District Magistrate remanding the case 
to the Sub-Divisional-Magistrafee. though 

I do not admit that we have no juris- 
diction to set aside that 
a consequential order to the order o 
District Magistrate. Secondly, ^ 
the Sub-Divisional Magistrate drew ^ 
proceedings under S. liS. he 
oient material before him on ^ 

relied. Though no doubt ha 
to this course because of the 
given by the District Magi^rate, b?t be 

did not act without f 

«Aii-a in instituting proceedings nnoe 
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8. 145 when it was pointed out to him 
by his superior Court that his view 
relating to the possession of one of the 
parties was wrong. Thirdly, considering 
the state of the feeling between the 
parties it would not be right to drop 
the proceedings and leave the parties to 
fight. I would accordingly discharge 
this Bale. 

Graham, J. — I agree. There was 
no doubt an irregularity in not giving 
notice to the opposite party (the 
present petitioner) before the order 
of 10th November 1923 was passed; 
but with all the materials before us 
it seecQS to be clear that the Magis> 
trate based his order under S. 145 
upon the police report and that he had 
jurisdiction to make that order. The 
case of Eailash Chandra Pal v. Kunjo 
Behary Poddar (l) to which reference 
has been made is distinguishable from 
the facts of the present case because 
there was apparently no police report 
and the order drawing up the procee> 
dings was based entirely upon the direc- 
tion of the District Magistrate. 

P.R./r.K. i?«/e discharged. 

A. I. R. 1929 Calcutta 753 
Special Bench. 

Rankin, C. J., And 0. C. Ghose and 

Rockland, JJ. 

I?i rCt Martin & Co. 

Reference under S. 66 (2), Income 
Tax Act, Decided on 25th June 1929 

Income Tax Act (11 of 1922), S. 66 (2) 
and (4) — Findings essential for decision of 
case not appearing in statement of case — 
Case was remitted for further findings. 

Where a case referred to High Court under 
S, 66 (2) had ultimately to be decided on th^ 
findings which did not appear in the state* 
xnent of the case as made by tbo Commis* 
siooer. High Oourt sent back the case for 
further findings as required. [P 754 C 2] 

Badhabinode Pal — for Commissioner, 
Income-Tax. 

Rankin, C. J. — In order to dispose of 
the questions referred to us, it is neces- 
sary that we should refer the case back 
to the Commissioner to make certain 
additions thereto or alterations therein 
as provided by 01. (4), S. 66, Income Tax 
Act of 1922. The observations which I 
propose to make now are entirely directed 
to making clear, so far as I can, the 
points upon which further findings are 
required at the hands of the Commis- 
sioner. 

1929 0/95 Si 96 


It appears that there is a firm called 
Messrs. Martin and Company which is 
governed by certain articles of partner- 
ship in writing. There seem to 1)6 three 
such documents. These documents have 
not been made part of tho case stated. 
They ought to be made part of the caso 
stated. It i.s not exactly clear to me 
whether as a result of these three docu- 
ments that firm is shown to have hud 7 
partners or only 5. The documents wilt 
make that matter clear. In 1927, certain 
persons bought a business which was 
being carried on under the name and 
style of Barn and Company. From the 
documents which have been made part ol 
the case, it would rather appear that the 
persons who bought that business were 
five in number, and it would lurtl.o ■ app ar 
that these five persons became partnei s for 
a day at least with the original proprie- 
tors of the firm of Burn and Company. 
The terms upon which, the original pro- 
prietors having gone, the new proprietors 
were carrying on the business are defined 
in the documents dated Isb February 
1929 by a reference to the documents 
which govern the firm of Messrs. Martin 
and Company. The words "so far as 
applicable to this present partnership" 
appear in the document of Ist February 
192/. That is a matter which has nob 
been discussed by the Commissioner ir^ 
the case stated at all. That matter 
ought to be dealt with. He ought to 
give any facts in his judgment bearing 
upon the question as to the weight to be 
given to that reference in Cl. (3) of the 
argeenaenfc of 1st February 1927. 

Again, in the document of 28th Sep- 
tember 1927, which is an agreement to 
which the five purchasers to whom I 
have referred are parties, I find that ia 
Cl. (4) two other people are suddenly 
described as partners. It seems to bo 
necessary that it should be ascertained 
how that comes about. At the end of 
that clause, there is a statement to tho 
effect that these two gentlemen being tho 
senior assistants are entitled in pursu" 
ance of the partnership deed^ of Messrs- 
Martin and Company to participate in 
the net profit of Burn and Company. 
The Commissioner ought to consider 
that, upon the question whether or not 
in substance and in truth the asseta 
which bad belonged to Burn and Com- 
pany were being bought by the firm of 
Martin and Company or whether in sub- 
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sfcaace and in truth there was an entirely 
different firm (it may be composed ol 
the same partners and it may be that 
the partners were interested in the same 
shares but as a matter of intention of 
the parties, an entirely different partner- 
ship). The Commissioner has not found 
whether there is or is not truth in the 
statement which appears to have been 
the case of the assessees, that the firm of 
Burn and Company was bought not with 
any funds belonging to the firm of Mar- 
tin and Company at all but with other 
•funds being the private property of the 
individual persons who were partners of 
Messrs. Martin and Company. A finding 
as to that is very necessary. 

In remitting the case to the Commis- 
sioner, I would point.out not by way of 
deciding this case but entirely for the 
guidance of the Commissioner that this 
case may ultimately have to be decided 
upon findings which do not at present 
appear in the case stated. The proposi- 
tion that the same persons in the same 
shares cannot for income-tax purposes 
be partners of two entirely separate firms 
is a highly abstract proposition. It may 
or may not bo correct but I am not pre- 
pared as at present advised to proceed 
upon so very general a principle without 
£L careful enquiry into the concrete case 
and into the matters above mentioned. 
It may turn out that the case depends on 
the question of fact whether the two 
firms were entirely separate— a question 
of fact including the question of 
tion. It is necessary that we should 
know whether in substance and in truth 
the partners as part of the business of 
Martin and Company bought up certain 
assets (in which case the fact that these 
^assets went by a different name would 
have no importance whatever) or whe- 
ther, on the other hand. 
ontirely separate venture not 
to be any part of the business of Martin 
and Company or to have any <wnnexion 
with Martin and Company. If the fact 
is that certain persons — be they 5 or 7 
put their hands in their pockets to bny 
the assets of Burn and Company with 
the intention of running a firm which 
would have nothing to do with Messrs. 
Martin and Company, then the Commis- 
sioner should in justice to the assessees 
give a finding to that effect. Iiooking 
upon it in that way, it seems to me 
desirable that this case should be sent 


back to the Commissioner to make such 
additions thereto or alterations therein 
as are required to meet the points which 
in this judgment I have mentioned. 

C, C. Ghose, J — I agree, 
Buckland, J. — I agree. 
v.b./RiK. Case sent back* 
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MUKEBJI, J. 

Nibaran Chandra Bhattacharyya and 
another — Accused — Petitioners, 

V. 

Emperor — Opposite Party. 

Criminal Ravn. No. 1246 of 1928, Daoi- 
dei on 29th January 1929. against order 
of Deputy Magistrate, Madaripur, D/- 

31st July 1928. 

Crimio.I P. C., S. 196 A-M.g..tr.te try- 
ing and convicting accuicd *'*•;**• 

Vhich require no *'i’JI.A‘i?Nn.nc- 

require sanction under S. ^6 A 

tion having been accorded— whole trial 

vitiated. , 

A Magistrate held trial of the acoused on 
charges which did not - require 

alonl with such as were not 

out fanotion under S. 196-A. and ^onrlcied 

him although the necessary 

not been aSoorded. In hiBexpUnBtlon the 

Maeistrate suggested that the convictions 

Mainat the accused under those 

for which no sanction was required injg» 

be maintained and that the MwSd 

on them may be treated as having been passed 

under those sections only. 

Held ; that, as the two oh^tgeB oojild not 

thus be separated, the trial was v ^ 

Suresh Chandra Talaqdar. Banundra 
Chandra Bov and Mahendra Kumar 
Ohose—for Petitioners. 

• Order. — The petitioners have been 
convicted under S. 120-B, I. P. CX 
Petitioner 1 has also been convicted 
under S. 384. I. P. C. and No. 2 under 
S. 384/114, I. P. C. The ground upon 
which this rule has been issued is that 
the trial was vitiated as the sanction 
contemplated by S. 196-A. Criminal 
P. C. had not been accorded by tna 
Local Government to the proswuti^ of 
the petitioners under S. 120-B, I. P. 
Now the object of the conspiracy having 
been to commit an offence under B. do*. 
I. P. O. which is a non-cognipble of- 
fence the Court could not take 
zance of the said offence without 
sanctiou of the Local Government or frf 
niaf.rint Masistrato empowereu m 
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behAlf. la the esplaaatioa which 
ihe learned Magistrate has submitted in 
answer to the rule he has suggested 
that the ooQviotions under Ss. 38A and 
384/114, I. P C. as against petitioners 1 
and 2 respectively may be maintained 
and that the sentence passed on them 
may be treated as having been passed 
• under the said sections. Apart from 
anything else, this course, in my opi- 
nion, is likely to result in prejudice to 
the petitioners. They had been put on 
their trial in respect of offences under 
Ss. 384 and 384/114 along with a charge 
under S. 120>B. It is just possible and 
indeed it is not unlikely that a good 
deal of evidence that was adduced on be- 
half of the prosecution in this case in 
order to establish the charge of conspi- 
racy would not be relevant as against 
the petitioners on the substantive 
charges under Ss. 384 and 384/ 114, 1. P. C* 
The trial held on charges which do not 
require sanction along with such as are 
not cognizable without sanction under 
S. 196-A, Criminal P. C., cannot be sepa- 
rated in this way 

1 am accordingly of opinion that this 
rule should be made absolute and the 
convictions and sentences passed on the 
petitioners should be set aside and the 
. fines if paid by them should be refunded. 
It will be open to the prosecution to 
proceed afresh against the petitioners in 
respect of the charges under Ss. 384 and 
: 384/114, I. P. C. or even as regards the 
charge under S. 120-B, I. P. C. provided 
that the requisite sanction under S. 196- A, 
>^Crimiaal P. C. has been duly obtained. 
Such retrial, if it is to take place, will 
>be held before some Magistrate other 
'than the learned Magistrate who has 
.already dealt with this case. 

s.n./h.k. Rule made absolute* 
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SDHBAWABDy AND JACK, JJ. 
Sulav Chandra Das — Accused — Peti- 
'tioner. 

V- 

Prafulla Kumar Roy — Complainant — 
'Opposite Party. 

Criminal Bevn. No. 358 of 1929, Deci- 
ded on dth July 1929, from order of Dist. 
Magistrate, Qoalpara, D/- 12th Feb- 
iruary 1929. 

Criminal P. C. S. 437-^Further inquiry— 
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Superior Court not to order further enquiry 
unless there is palpable error in decision of 
lower Court. 

Though the revising Court has jurisdiction 
to order further enquiry on the same m.i 5 e- 
rials, a superior Court should hesitate before 
exercising its power under S. ni tj order 
further enquiry, unless there are palpable 
errors in the decision of the lower Court : 
15 Cal. 003 (F.B.) and .4. I. li. 1921 Cu/. 22 ) 
liel. Oil* 755 (; 2 ] 

Girja Prasanna Sanyal and Bijati 
Bhusan Sanyal — for Petitioner. 

Debendra l^arain Bkattacharjee — for 

the Crown. 

Judgment— This Rule is directed 
against an order of the District Magis- 
trate of Goalpara, dated 12th February 
1929, ordering further enquiry into the 
case in which the petitioner was charged 
under S. 380, 1. P, 0. The only ground 
that the Magistrate found for further 

enquiry is stated by him in these words • 

“With regard to the evidence, the conten- 
tion that the learned Magistrate has taken an 
entirely wrong view of the evidence with the 
result that there has been a n]iscarriag 3 of 
justice appears to be not without foundation 
I consider it desirable in the interest of jus- 
tio^ that the case should be further enquired 
into.” 

We have gone through the judgment 
of the trial Magistrate and find that the 
trial Magistrate has carefully scanned 
the evidence and come to the conclusion 
that the case against the accused is at 
least very doubtful. It is not necessary 
for us to discuss the evidence and the 
learned District Magistrate has not dona 
so ; bub we are of opinion that the view 
taken by the trial Magistrate cannot be 
held to be unjustifiable. Though it may 
be conceded in view of the Full Bench 
decision in Baridas Sanyal v. Saritulla 
( 1 ), that a revising Court has jurisdiction 
to order a further enquiry on the same 
materials, a superior Court, as has been 
pointed out in Abdul Rashid v, Montaz 
Sheikh (2) should hesitate before exer- 
cising its powers under S. 437, Criminal 
P. C., to order further enquiry unless 
there are palpable errors in the decision 
of the lower Court. The District Magis- 
trate has not given any indication in 
his judgment that there have been such 
palpable errors in the judgment of the 
trial^ Magistrate as to justify him in 
holding it to be wrong. We think that 
this is a case in whiah further enquiry 
is not necessary. We accordingly make 

(1) [1888] 15 G»l. 608 (F.B.j. ’ 

(2) A. I. B. 1924 Cal. 229. 
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the rule absolute and set aside aside the 
order of the District Magistrate. 

v.b./r.K Rule made absolute. 
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Full Bench 

Rankin, C. J. and C. C. Ghose, 
JBdckland, B. B. Ghose and 

Mukebji.J-J. 

Girish Chandra and others — Accused. 

V. 

Emperor 

Full Bench Ref. No. 1 of 1929, Decided 
on 2nd September 1929, made by Lort- 
■Williams, J., on 9th September 1928. 

(a) Criminal P. C., S. 432 — Reference 
by Presidency Magistrate under S. 432 is 
confined to question of law necessary to 

dispose of cate before him. 

The power of reference conferred upon toe 
Presidency Magistrate by S. 432 is confined 
to questions of law which the Magistrate re- 
quires to decide in order to perform his duty 
in disposing of the case before him, and the 
Magistrate ought not to refer to High Court 
questions of law unless they are matters upon 
which he has duty to make up his mind. 

[P 757 C2] 

(b) Criminal P. C. — Application of 
Code to internal arrangements of the High 

The internal arrangements of the High 
Ccurt are dealt with by its rules and the Code 
does not decide what functions can be exer- 
cised by a single Judge or “ust be o^rcised 
by a Division Bench. Code deals with the 
Hiah Court as one and the definitions of the 
High Court are not intended to do “ore than 
to loint to the Court itself so as to f»“tmgu.sh 

it from other Courts. CP 759 0 2J 

jjs a }5 (c) Criminal P. C., S. 215 S. 215 is 

negative or restrictive and confines High 
Court’s powers to quash commitment only 
in cate where commitment is bad in law 
However it doe. not take away any power to 
auash commitment prima facie incident to 
Sny superior Court receiving commitments 
trim lower Court, a. basis of it. own jur.s- 

^’seot”in 215 is a negative or restrictive sec- 
tion It is intended to negative the existence 
Sessions Courts to quash commitments and 
t uTntenLd to restrict a High Court to oases 
in U^oh it can be said that the commitment 

is bad in law. This last V® h 

triotion upon all powers which the High 
Court might otherwise possess, and 
t-anKfla to tevisional powers as well.^ How 
aver it does not take away by implication any 
4 .v.av nowet to quash commitment which is 

superior Court 

!oL“iving commitments lower Courts as 

the basis of its own b 2, P 760 O 2] 

A fdl Criminal P. C.. S. 532— Offence 
no? triable by Sessions or High Court Ac- 
cused wnimitted-S. 532 doe. not apply. 
SeotionS^S has no reference to a case in 
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which a Magistrate who has general powers to* 
commit an accused person to the High Court 
commits an accused over whom he has no- 
jurisdiction or commits him for an offence 
which upon true construction of the Code is 
not triable by a Court of Sessions or High- 
Coart. [P 760 0 1, 21 

(e) Criminal P. C.. S. 532 — Section to be^ 
interpreted in interests of accused. 

Section 532 is a curing or remedial section 
and it must be strictly interpreted in the 
interests of the accused person. [P 760 0 2J 
sjs 2{r (f) Criminal P. C., S. 273 — Section* 

has no reference to illegal commitments.- 

Section 273 is a special power given to 
High Court. It has no reference to illegal 
commitment. The reference to portions of 
charge and to the charge or portion thereof, 
being “clearly unsustainable” is sufficient to 
show that the section is intended to provide 
a short and an effective way by which cbarges- 
wbioh have no merits may be O g] 

(g) Criminal P. C.. S. 215 -Eff«ct of 
quashing commitment is to supersede ac i 
taken by Magistrate under S. 210 and pro- 
ceedings cubtequ^nt thereto* 

Primary effect of the order quashing the 
commitment is to supersede any action taken 
by the Magistrate under S. 210 and his pro- 
ceedings subsequent 

case it is necessary for the Magistrate to go 
back to the point at which ho took cognizance- 
of the complaint. The order does not amount 
to discharge and no fresh 

N. Bhattachargee and NirmaV 
Chandra Chakravarti — for the Crown. 

Rankin, C. J.— On 19th September 
1928, Lort Williams, J., exercising the 
jurisdiction of the High Court under the 
Presidency Towns Insolvency of 

1909 as amended by Act 9 of 1926} and- 
being of opinion that there were grounds 
for thinking that certain 
committed offences under S. 103 of the 
said Act, made a complaint under b. 1U4, 
thereof to the Chief Presidency Magis- 
trate of Calcutta. The Magistrate issued- 
prooess on the accused and from the ear- 
liest stage of the proceedings determine 
to conduct them under Chap. 18, Crimi- 
nal P. C., being of opinion that the case 
was one which ought to be tried at the- 
High Court Sessions. On 17th 
camber 1928, he formally committed 
the three accused Girish Chandra KnuM*- 
Sudhir Chandra Kundn and Pramatha 
Nath Kundu accordingly. On 8th kUroh 
1929 the case came before Buokland, 
in the ordinary original criminal 1°^®' 
diction of the Court. The learned Judga^ 
took the view that as on 
for an offence under S- 103 of the Act o 

1909, the maximum punishment to vrbicln 
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' the accused is liable to imprisonment for 
a term which may extend to two years 
and as there is no provision for imposi- 
tion of a fine in addition to imprisonment, 
it was not possible to say of the offence 
charged that it could not be adequately 
punished by the Magistrate who has 
power to impose two years’ imprison- 
ment. In this view, being of opinion 
■ that the commitment was illegal, Buck- 
land, J., directed that the commitment 
'430 quashed and that the record, with a 
copy of his judgment, be returned to the 
Chief Presidency Magistrate in order that 
he might deal with the complaint accord- 
ing to law. The accused persons had an 
opportunity before Buckland, J., of being 
heard upon the question whether the 
commitment should be quashed, but 
nothing was urged upon this point on 
their behalf. When the matter went 
'^baok to the Magistrate, they hied a peti- 
tion contending that the order of Buck- 
land, J., read as a whole amounted to a 
discharge of the petitioners. The Magis- 
trate thereupon has acted under S. 432, 
"Criminal P. C , with a view to btain- 
ing a decision upon certain question of 
Jaw which he has indicated. 

Section 432 provides that a Presidency 
Magistrate may, if he thinks fit, refer for 
the opinion of the High Court any ques- 
tion of law which arises in the hearing 
of any case pending before him ; and 
S. 433 provides that when a question has 
been so referred the High Court shall 
pass such order thereon as it thinks fit 
and shall cause a copy of such order to 
be sent to the Magistrate by whom the 
reference was made, who shall dispose 
-of the case conformably to the said order. 
It will be observed that while the power 
of the Magistrate is to refer any question 
of law, the power of the High Court is to 
pass such order thereon as it thinks fit. 
In the present case the Magistrate has 
formally stated seven questions : 

(i) What is the oorreot interpretation of 
•3. 215, Criminal P. 0. ? 

(il) Does it give power to the Judge presiding 
at the Sessions to quash a commitment made 
to him by a competent Magistrate ? 

(iii) Does it refer to a power of the High 
•Court in its revisional jurisdiction ?. • 

(iv) Does it, refer to both of thesa powers ? 

(v) If it gives the power referred to in (ii), 
what is the effect when the .Judge so presiding 
quashes a commitment ? Has it, as suggested 
by the aocnsed in their petition, the effect of 

-a discharge, so that the Committing Magis- 
jrato has no further jurisdicticn in the matter. 


in the absenco of a fresh complaint ; or can 
the Magistrate proceed with the case as it 
stood prior to his passing tbo order of commit- 
mout. 

(vl) Subsidiary to the question raised in (v) 
is the question whether tho Judge presiding 
at the Sessions has power to direct what shall 
bo tho effect of his order quashing tho commit- 
ment. 

(vii) The learned Judge In the present case 
has quashed the commitment on a point of 
law, viz., that the charge in the case 
under S, 103, Presidency Towns losolvenoy 
Act, is punishable with a maximum imprison- 
ment of two years, that this being not more 
than tbo maximum punishment the Magis- 
trate couid award, his order of commitment 

was illegal Is tho ilagistrato bound by 

that order, so that in due course whou the 
matter comes on again, he must not commit 
tho case, though with all respect, he differs 
from the view of the law thereby expressed, 
and is of opinion that he has power to commit 
the case ? 

Upon the reference coming before a 
Division Beach, the learned Judges have 
intimated their opinion and have referred 
two questions to this Fall Bench for 
determination. Their opinion in sub- 
stance is that Buckland, J., had no power 
to quash the commitment ; that the 
ground upon which he decided to quash 
it was erroneous and that if he acted 
under S. 215, Criminal P. 0., the accused 
should stand discharged. The two ques- 
tions which they have referred to us are 
as follows : 

(1) Has a Judge presiding over the 
Sessions of the High Court power under 
S. 215, Criminal P. C., to quash a com- 
mitment made to him by a competent 
Magistrate ? 

(2) Where in a case triable by a Magis- 
trate and not exclusively triable by a 
Court of Sessions, the Magistrate commits 
to tho Court of Session, being of opinion 
that it should be tried by that Court, 
without saying that he could not award 
adequate punisbrneot or the case is such 
where maximum punishment is within 
the competency of the Magistrate, is the 
commitment without jurisdiction ? 

Now, it appears to me that the power 
of reference conferred upon the Presi- 
dency Magistrate by S. 432 of the Code 
is confined to questions of law which the 
Magistrate requires to decide in order to 
perform his duty in disposing of the case 
before him ; and that the Magistrate 
ought not to refer to this Court questions 
of law unless they are matters upon 
which he has a duty to make up his mind. 
In substance the Chief Presidency Magis- 


192 ^ 


75S Calcutta Gibisii Chandra v. Emperor (FB) (Rankin, C. J.) 


trate lias in this case asked this Court 
to express its opinion upon three ques- 
tions : 

(1) whether the learned Judge at 
Sessions had power to quash the com- 
mitment ; 

(2) whether he was right in law in 
quashing the commitment for the rea- 
sons given by him ; and 

(3) whether it is competent for the 
Magistrate to proceed in the absence of 
a fresh complaint or whether he can 
proceed with the case as it stood prior 
to bis passing the order of commitment. 

I have some ditDculty in seeing that 
either of the first two questions is a 
question which arises in the hearing of 
the case pending before the Magistrate. 
I should have thought that for the pur- 
pose of this case the Magistrate had 
amply discharged his duty if he had 
taken the order of the High Court as 
an effective order quashing the commit- 
ment and had proceeded to deal with 
this case upon the footing that it was 
for him to deal with it himself as a 
warrant case under the provisions of 
Chap. 21, Criminal P. C. 

Assuming, however, that the first 
question which has embarrassed^ the 
Magistrate is the question whether it is 
open to him to ignore the order of the 
Jearned Judge and to treat it as null 
and void, I am of opinion that the an- 
swer to this question is in the negative. 

Prior to Act 13 of 1865 which abo- 
lished Grand Juries in the Presidency 
towns, original criminal jurisdiction 
of the High Court over an individual 
accused was based upon the present- 
ment of the Grand Jury. Act 18 of 
1862 contained elaborate provisions for 
the amendment of indictments pro- 

vided that every verdict and judgment 
should be of the same force and effect 
in all respects as if the indictment had 
originally been in the amended form. 
It contained also various provisions 
according to which an offence might be 
dealt with, tried and punished by the 
Supreme Court according as the offence 
had been either commenced or com-, 
pleted, or as the consequence had enauM, 
within the local jurisdiction of the 
Court. It gave jurisdiction in the case 
of. offences committed on a journey 
or on a voyage in British India. It pro- 
vided that every objection to an ludiot- 
irent for uncertainty or for any formal 


defect apparent on the face thereof^ 
should be taken by demurrer or motion 
to quash such indictment before the^ 
jury bad been sworn and not afterwards. 
It defined the word ** indictment ** to* 
include information, inquisition or pre- 
sentment as well as indictment ; and’' 
also plea, application or other pleading. 

Act 13 of 1865 provided that anjr 
Magistrate who shall commit to custody* 
or hold to bail any person for trial be- 
fore the High Court for an offence com- 
mitted, or which according to law may 
be dealt with as having been committed#., 
within the local limits of its ordinary 
original civil jurisdiction, should deliver* 
to the clerk of the Crown a written in- 
strument of charge signed by him stat- 
ing for what offence such person is so* 
committed or held to bail. It em- 
powered the clerk of the Crown to^ alter^ 
amend or add to the charge and directew 
that the charge, with such amendment^, 
alterations or additions, if any, shonld 
be recorded in the -High Court. 9 . » 
enacted that upon the charge being re- 
corded as aforesaid, the persons com- 
mitted to custody or held to bail shall' 
be deemed to have been brought beforo* 
the High Court in due course of law anA. 
should bo arraigned at suit of the Crown* 
and the verdict recorded thereupon. 
Under this Act it is evident that tha 
foundation of the jurisdiction of th^ 
High Court was the written instrument 
of charge signed by the Magistrate anal 
delivered by him to the clerk of tna 
Crown. It was only, after charges so 
made had been recorded that the accused 
were to be deemed to have been brought 
before the High Court in due course o£ 

law. 

Between 1666 and the enactment of 
the Criminal Procedure Code of 187^ 
the effect of these provisions of the Aot- 
of 1865 was considered in Queen v- 
Thompson (1). The accused was tried 
for an offence committed on Board a 
British ship on the high seas- Tha* 
written instrument of charge in that- 
case had in fact been made by a Magis- 
trate but the fact did not appear fro^ 
the instrument itself. PeaTOok, O- J- 
made it clear that if in fact it had not 
been preferred by a Justice of l^he 
it could not have been supported. «oa 
with reference to the provisions w ic — 

(1) C1S6S] 1 B. L. B. 1. 
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I have already oited from Act 18 of 1862, 
he held that : 

** although we do not see on the face of the 
record that the charge has been preferred by 
a Justice of the Peace, we know that it was 
so preferred and that the Judge presiding at 
the trial would not have quashed the charge 
foe the defect now relied upon but would 
have caused the charge to be amended.*' 

lie refers to S. 41. Act 18 of 1862 
and to S. 7, Act 13 of 1865 which pro- 
vided that in the former Act the word 

indictment ’ should be understood to 
include the word * charge ’ and that all 
the provisions of the said Act should 
apply to charges recorded as aforesaid 
and the trial of such charges. It is 
clear, therefore both on authority and 
on the terms of the statutes themselves, 
as well as upon principle that after 1865 
the power of the Court to quash an in- 
dictment had become a power to quash 
the charge comprised in the written in- 
strument of charge delivered by a Justice 
of the Peace to the clerk of the Crown. 

The written instrument of charge, or 
as it is now called the order of commit- 
ment. has from 1865 onwards a double 
aspect : it is iu the first place an order 
of the Magistrate : it is in the second 
place the foundation of the jurisdiction 
of the superior Court. It may be re- 
garded in either of these ways and it 
may have to be dealt with under either 
aspect. 

This was the position when the legis- 
lature passed the Criminal Procedure 
Code of 1872 which purported to be: 

*' An Act for regulating the procedure of the 
Courts of Criminal Judicature, other than the 
High Courts in Presidency towns in the esor* 
oise of their original criminal jurisdiction. ** 

Chapter 15 of that Code dealt with the 
procedure to be adopted in enquiries 
before Magistrates in cases triable by 
Courts of Sessions or High Courts. Sec- 
tion 196 provided that when evidence 
has been given before a Magistrate which 
appears to justify him in sending the 
acoased person to take his trial for an 
otfenoe which is triable exclusively by 
the Court of Sessions or High Court, or 
which in the opinion of the Magistrate 
is one which ought to be tried by such 
Court, the accused person shall be sent 
for trial by such Magistrate before the 
Court of Sessions or High Court as the 
case may be. Section 197 was as follows; 

" If Buob aoonsed person (not being a Euro- 
pean British Bubjeot) is accused of having 
committed an oflenoe conjointly with a Euro- 


pean British subject -who is about to bo com- 
mitted for trial, or to be tried before the High 
Court on a similar charge, and the evidence 
appears to justify the Magistrate in sending 
the accused person for trial, ho shall commit 
such accused person to take his trial before 
such High Court, and not before a Court of 
Sessions ; and such High Court shall have 
jurisdiction to try such person. 

Explanation . — A commitment once made by 
a competent Magistrate can bo quashed by the 
High Court only, and only on a point of law. 

This explanation applies also to 3. 19G. ” 

It may well be that in this Code, as in 
the subse^ent Codes, the definition of 

High Court ” (whioh is the same as 
that now appearing in S. 4 of the Code 
of 1898) is one that does not always fit 
in with the meaning of the words as used. 
This is no great matter in the Code of 
1372 as S. 4 of the Act qualifies the defi- 
nition therein contained by the phrase 

unless a different intention appears 
from the context. ” Remembering, how- 
ever, that it was no part of the purpose 
of the Act of 1872 to regulate the pro- 
cedure of High Courts in the exercise of 
their original criminal jurisdiction, we 
will find it impossible to suppose that 
an “ explanation appended to S. 197 of 
this Code which itself speaks of trial 
before the High Court ” was intended to 
alter the law under which a High Court 
Judge at Sessions had the right and the 
duty to quash the charge if the prisoner 
had not been brought before him in due 
course of law. !□ the Cede of 1862 this 
explanation re-appears as- S. 215. In that 
Code the old definition of “ High Court " 
is still applicable to Chap. 18. Section 
215 re-appears in tbe Code of 1898 in 
which Coda the definition applicable to 
Chap. 18 is tlie definition in S. 266. 

In my judgment the question is put 
upon a wrong footing if it be asked in 
the form whether the power conferred by 
S. 215 is conferred upon the Judge exer- 
cising the ordinary original criminal 
jurisdiction. To begin with the internal 
arrangements of the High Court are dealt 
with by its Rules and the Code does not 
decide what functions can be exercised 
by a single judge or must be exercised by 
a Division Bench. It deals with the 
High Court as one and the definitions of 
High Court are not intended to do more 
than to point to the Court itself so as to 
distinguish it from other Courts. In the 
second place S. 215 is a negative or res. 
trictive section. It is intended to nega- 
tive tbe existence in Sessions Courts o£ 
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power to quash a committnent and ib is 
intended to restricb .the High Court to 
cases in which it can be said that the 
comraitment is bad in law. This last 
'restriction is a restriction put upon all 
powers which the High Court might 
otherwise possess. I have no doubt at 
all that ib is a restriction Which attaches 
to the powers of the High Court in revi- 
sion. Indeed as a Court of trial there 
could be no question of the High Court 
quashing a commitment on jihe ground 
that the evidence would not support the 
charge. Bub it is a very different matter 
to contend that ib takes away by impli- 
cation any other power to quash a com- 
mitment for illegality which the High 
Court may have had. If a Judge of the 
High Court trying a prisoner discovers 
that the accused or the offence is, for any 
reason, outside the jurisdiction of the 
Committing Magistrate cr that the accu- 
sed has been brought before him by an 
illegal order of an inferior Court, it is 
clearly his duty to take some action upon 
these considerations. His concern with 
S. 215 is, in my judgment, only this, 
that he is bound to see that he does 
nothing which the section prohibits. 

The question of what he has to do takes 
us first to S. 532 of the Code. This sec- 
tion, it is to be observed, is one of a 
series which give power to rem^y defects 
of procedure, which otherwise^ might 
result in criminal proceedings being set 
aside for errors not productive of injus- 
tice. Section 532 in my opinion is direc- 
ted to the ease of commitments that are 
bad by reason of a defect personal to the 
committing officer. It envisages a Magis- 
trate purporting to exercise powers duly 
conferred upon him and t.hi9 ^ judg- 
ment is a reference to S. 206. The Mse 
supposed is one in which everything that 
has been done has been regular but the 
person who -has committed the accused 
for trial is nob empowered so 
these circumstances S- 532 pr^ides that 
if the Court of Sessions or High Court 
considers that the accused has nob been 
injured by the irregularity, it may accept 
the commitment, provided, however, ob- 
je Obion had nob been made to the juris- 
diction of the Magistrate before the order 
of commitment was made. This section 
in my opinion has no reference to a case 
in which a Magistrate who has general 
powers bo commit an accused peraou to 
the High Court commits an accused ovei> 


whom he has no jurisdiction or commits 
him for an offence which, upon a trae 
construction of the Code, is not triable 
by a Court of Sessions. or High Court. 

Section 532 has, in my judgment, no 
application to the present case bub it 
does remind us that an order of commit- 
ment has a double aspect, being at once 
an order of the committing Court and an 
order which is the foundation of the 
jurisdiction of the higher Court. For 
the limited purposes of the section 
the Court of Sessions as well as the 
High Court has to make up its mind 
whether bo accept a commitment or 
to quash a* commitment. Tho^ section 
is a curing or remedial section and 
ib must be strictly interpreted in the 
interests of accused persons. It is idle 
to argue from the provisions of this sec- 
tion that it assumes or implies that the 
High Court at a trial has no other autho- 
rity bo quash a commitment. 

The next section to be considered 
is S. 273. This is a special power 
given to High Courts. If it appears 
bo the High Court at any time be- 
fore the commencement of the trial that 
any charge or any portion thereof is 
clearly unsustainable, the Judge 
make on the charge an entry to that 


ffect and 

'8Uoh entry shall have the effect of s**/*®* 
roooedinga upon the charge or portion of the 
barge as the case may bo.** 

In my judgment this section has no 
eferenoe to cases of illegal commitment. 
?he reference to portions of a charge and 
o the charge or portion thewof b«ing 
clearly uosustainable” is auffioient to 
how that the saobion is intended to pro- 
ride a short and effective way by which 
iharges which have no merits may be 

lisposed of. 

The prohibition in S. 215 by which 
ihe High Court is limited to a point ol 
aw as a reason for quashing a commit- 
nenb has in my opinion a plain purpose, 
[a Gharoo Ckunder M-xilliok v. Empress 
’2) the Court refused au application under 
3 147, High Courts Criminal Procedure 
.\cb (10 of 1875). finding that the object 
of the application was to get an order 
anashiug a commitment on the grouna 
that there was au insufficient case upon 

the evidence. The Judges pointed 

it ^ nrknnmihmaab mav be qnasnen 


(2) [1882] 9 Cal. 397. 
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~upoa the merits and application to this 
effect may be made, it would in practice 
be made only in doubtful cases. If such 
an application were entertained and re- 
fused the result would be that a. prisoner 
committed upon evidence, sufficiently 
weak to make the result of a trial doubt- 
ful, wouldjcome to his trial prejudiced by 
the opinion ol the High Court pronounced 
against him to the effect that the com- 
mitmeut ought not to be quashed. Ap- 
plications of this character would clearly 
be objectionable. But S. 273 provides 
suitably for this very class of cases. The 
charge must be ‘‘clearly” unsustainable 
or else the Judge will not take into his 
own hands the functions of the jury. 

If these Ss. 532 and 273 are not ad- 
dressed to a case in which the High 
Court as a Court of trial has before it a 
prisoner whose commitment is contrary 
to law in the sense that he is not amen- 
able to the jurisdiction of the Court at 
all, it would seem that there is no ex- 
press provision in the Code to direct the 
Judge’s action. The Sessions Judge has 
a power of reference to the High Court. 
Is the High Court Judge left in such a 
case to some irregular or informal ar- 
rangement by which he may call in aid a 
different jurisdiction of the Court — the 
revisional jurisdiction over the oommit- 
■ting Magistrate ? Or is he to say to the 
prisoner; 

"You have made a very good plea in Bar but 
1 cannot listen to it. I will try you though I 
^ee I have no right to try you but 1 will let 
you take your objection on the general issue?'* 

One may well hesitate to impute either 
intention to the legislature. 

As it appears to me to be clear that 
prior to the Code of 1862 at all events, 
the right and duty of the High Court at 
Sessions to quash a charge is plain, I 
am of opinion that before it could be 
held that the Judge in the exercise of the 
original criminal jurisdiction of this 
High Court is unable to quash a commit- 
ment, it must bo shown from the langu- 
age of the Code or from the scheme of the 
Code that the legislature has taken away 
this power prima facie incident to any 
•superior Court receiving commitments 
from the lower Courts as the basis of its 
own jurisdiction. In my opinion no con- 
struction that could properly be placed 
upon S. 215 of the Code could be put so 
high. The legislature in this matter has 
.1 think been somewhat wiser than has 
<^beea- supposed- It has been content, :i: 


view of the revisional powers cf the High 
Court, to take away the power of quash- 
ing a commitment, save under S. 532, 
from Courts of Session on which formal 
powers of reference have been conferred, 
and to leave the powers of the High 
Court upon this matter unaffected by 
special provision save that commitments 
are not to be quashed except upon a 
point of law. The Code of 1882 intenis 
no more thin the Code of 1872 intended. 
It was unnecessary for the purpose of the 
legislature in any of the Codes and it was 
no part of its scheme, to analyse High 
Courts as though they were a complex of 
jurisdictions or to set forth the different 
ways and occasions which might present 
the question of quashing a commitment 
for the consideration of High Courts. 

In the present case the High Court has 
in fact quashed the commitment and I 
think in answer to this reference the 
Chief Presidency Magistrate may be in- 
formed that it is his duty to treat that 
order as a valid and subsisting order. 

The next question raised by the Magis- 
trate is whether the order of Buokland, 
J., has the effect of a discharge so that 
the Magistrate has no further jurisdic- 
tion in the matter in the absence of a 
fresh complaint, or whether the Magis- 
trate can proceed with it as it stood 
prior to the passing of the order of com- 
mitment. To this question I would re- 
ply that while the primary effect of the 
order quashing the commitment is to 
supersede any action taken by the Magis- 
trate under S. 210 and his proceedings 
snbsequent thereto, it is necessary for 
the Magistrate in this case to go back to 
the point at which be took cognizance of 
the complaint. There is no need what- 
ever for a fresh complaint but it is neces- 
sary for the Magistrate to treat the case 
as a warrant case and not as the subject 
matter of an enquiry under Ch. 11. The 
Magistrate must begin the trial afresh 
under S. 252. 

The last question raised by the Magis- 
trate concerns the merits of the order of 
Buckland, J., and raises the question 
whether the learned Judge was right in 
holding that it is Illegal for a Magistrate 
to commit the accused to trial when the 
offence is neither exclusively triable on 
commitment nor one of which it is pos- 
sible to hold that the Magistrate has in- 
sufficient pewoer tinflict adequate punish* 
ment. 
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That the Magistrate should think fit to 
raise this question is presumably to be 
explained by the circumstance that he 
■entertains a doubt whether or not the 
order of the learned Judge was without 
jurisdiction. That doubt having been 
resolved, it is not to be supposed that 
the Magistrate will entertain a sugges- 
tion that when he rehears the case, he 
should again commit the accused to the 
High Court Sessions. Such a procedure 
would in this case be in the highest de- 
gree disorderly. The question whether 
it is lawful for the Magistrate to commit 
this case to the High Court Sessions has 
been decided by this Court once. This 
Full Bench is nob sitting on appeal from 
the order of the learned Judge. What- 
ever be the difficulties in the question 
raised and whatever be the answer, there 
is only one order which could in this 
case be correct and I am of opinion that 
it is open to us on this reference to direct 
the Chief Presidency Magistrate to pro- 
ceed with the case as a warrant case and 
to try it as such in conformity with the 
decision which has already been given in 
the presence of the accused. 

This reference to the Full Bench has 
been made under R. 5, Chap. 7 of the 
Rules of the appellate side. Under this 
rule the whole case is referred to the 
Full Bench for such orders as to the Pull 
Bench may deem fit. The order which I 
would propose is as follows : 

1. Declare that the order of Buck- 
land, J., is a valid and subsisting order. 

2. Direct the Chief Presidency Magis- 
trate to try the accused under Chap. 21, 
Criminal P. C., upon the basis of the 

complaint already made. 

3. Direct the Magistrate that he is 
not again to commit this case for trial at 

the High Court Sessions. 

4. Save as aforesaid, this Court does 
not think fit to make any further order 
upon this reference. 

c, C. Ghose. J.— I agree. 

Buckland, J. — I agree. 

B. B. Ghose, J . — I agree. 

Mukerji, J.— I agree. 

v.b./r.K. Order accordingly. 
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Mukerji, J. 

Rajaram Majhi — Complainant. 


Panchanan Ghosh — Accused. 

Criminal Ref. No. 26 of 1929. Decided' 
on 17th April 1929, made by Addl. Sees- 
Judge, Hooghly. 

(a) Criminal P. C.. S. 250 (1)— Order ti> 
show cause for compensation No datO' 
fixed— Complainant has to show cause their* 
and there unless adjournment is obtained. 

The effect of an order calling upon a com- 
plainant bo show cause why he should not 
pay oompensation to an accused, under S. 250,- 
without fixing date is that the complainant 
is to show cause then and there unless ha" 
obtains from the Court some order adjourning, 
the matter to a further date. fl* 703 0 2J 

(b) Criminal P. C., S. 2S0-Order to- 
•how cause— Date fixed 

inant absent on fixed date-Another date 
fixed— Magistrate must issue notice or 
summons to complainantr 

Where after an order calling upon the op™' 
plainant to show cause why he should not be 
made to pay oompensation, the Magistrate 
fixes the date verbally, and on the date of 
bearing fixed, the complainant does not appeal 
it being doubtful whether complainant knew 
the date, and a«further date is fixed, the Magis- 
trate ought to issue a summons to appear and 
show cause, or at any rate he ought to 
a notice to the complainant informing hl» 
that the date for showing oause has ^en 
fixed for a particular day. 764 O IJ 

(c) Criminal P. C.. S. 250 — Acquiltin®- 
Magistrate should deal with cause shown. 

It is the Magistrate who deala the 

substantive case and makes the ®/r- 

acquittal or discharge, who has 
with the cause that is shown 
tion should not be awarded. L±' 7b5 ij 

Suresh Chandra Taluhdar—iot Com- 

plainant. ^ ^ ^ 

Manmatha Nath Bay and Suryya^ 

Kumar Aich — for Accused. 

Judgment. — This is a reference made- 
by the Additional Sessions Judge of 
Hooghly, under S. 438, Criminal P. C- 
recommending that an order passed' 
Against the complainant Rajaram Majhii 
under S. 250, Criminal P. C. should be- 
set aside and the said complainant- 
should be summoned and an opportunity"* 
given to him to show cause why com- 
pensation should not be ordered. 

In order to appreciate the confusioi^ 
ihat has arisen and in f consequence ot 
which this reference has been made it i* 
necessary to state the facts quite anor - 
iy. Rajaram Majhi was the complainanfr- 
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m a case which he had instituted against 
one Panchanan Qhose for an offence 
under S. 420. I. P. 0. On 21st July 
1928 which was a Saturday, the ac- 
cused Panchanan was acquitted and if 
anything is clear in this case it is this 
that on the acquittal of Panchanan as 
aforesaid the trial Magistrate Mr. 
Basanta Kumar Banerji recorded an 
order which ran in these words: 

" Complainant to show cause why he 
should not pay the accused the sum of Rupees 
one hundred as compensation uuder S. 250 
Criminal P. C. 

What happened immediately after 
this order was recorded is a matter of 
some dispute. But in a matter of 
such controversial character it is pre- 
ferable always to go upon the statement 
of the Magistrate if in point of. fact 
there is nothing in the record to con- 
tradict sush a statement. In the ex- 
planation which the learned Magistrate 
submitted in answer to the rule that 
was issued by the Sessions Judge it was 
made clear by him that immediately 
after he had recorded this order, — and it 
was an order by which he wanted the 
complainant t'i show cause then and there 
for he had not fixed any date in the order 
by whichthe cause was to be shown — he 
received some intimation of some sudden 
illness in his family which compelled 
him to leave the Court. He said in that 
explanation that at the time when he 
left the Court immediately after record- 
ing the aforesaid order he gave verbal 
orders that cause might be shewn on 
23rd July 1928. He did not say, how- 
ever, that he himself told the complain- 
ant that the latter was to appear on 23rd 
July and show cause in pursuance of the 
said order. According to the explanation 
what happened afterwards was as 
follows: On 23rd July 1928 when he 
came to the Court what he did was that 
he sent for the complainant and then 
his pleader Babu Bhaghwan Das Chat- 
terjee. The complainant, of course, was 
not to be found, but the pleader appear- 
ed and represented to him that in bis 
absence bis Bench Clerk bad fixed the 
date for showing cause as 2nd August 
1928. The Magistrate made an enquiry 
of the Bench Clerk as to whether be had 
done so and told Babu Bbagawan Das 
that the Bench Clerk bad no power 
to allow any time as he himself fixed 
23rd July 1928. The Bench Clerk denied 


having fixed the date for 2nd August 
1928. Babu Bhagawan Das, as far as 
can be made out from the Magistrate’s 
explanation, then asked the Magistrate 
to give time till 2nd August 192S. On 
being asked by the Magistrate to file a 
petition, Babu Bbagawan Das did so, 
with the result that the Magistrate 
made an order allowing time till 21th 
July 1928. On 24th July 1928 the com- 
plainant did not appear and the learned 
Magistrate then recorded the following 
order: 

“ Oji 23-7-102S aomplainanfc wanted time tc 
show cause and ho was granted one day’s 
time. No cause has over been shown today. He 
is not found even after calls. Tbo order to 
pay compensacion of Rs. 50 to the accused is 
therefore made absolute. ” 

It is this order which forms the sub- 
ject matter of this reference. 

Now two things are quite clear. One 
is that on 2l8t July 1928 when the 
Magistrate called upon the complainant 
to show cause by the written order that 
be passed he fixed no date, and as I have 
said the natural consequence of that 
order was that the complainant was toj 
show cause then and there until and 
unless he obtained some order from the! 
Court adjourning the matter to a further, 
date. As the Court was unable to sitj 
any longer it was obviously the duty of 
the Court to fix a date on which the; 
cause was to be shown. No written 
order was passed fixing such date and all 
that the Magistrate is able to tell us is 
that before leaving the Court he made a 
verbal order. There is nothing at all on 
the record to indicate — and indeed ail cir- 
cumstances point to the contrary, — that 
the complainant was aware that it was 
the intention of the Magistrate to take 
the matter up on Monday 23-7-1928 The 
fact that the complainant’s pleader 
had the audacity to tell the Court know- 
ing full well that an enquiry would im- 
mediately be made from the Bench Clerk 
that the Bench Clerk had fixed 2Qd 
August 1928, goes a long way to indicate 
that some such impression must have 
been produced in the mind of the com- 
plainant, and although I am prepared to - 
accept the explanation which the Bench 
Clerk offered to the Magistrate saying 
that be had not fixed the 2nd August in 
contravention of the Magistrate's verbal 
order, I oaunot for a moment believe 
that the whole of this story as to 2Qd 
August 1928 was a pure invention and an > 
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ifterthouglit for the purpose of getting 
rid of the liability to show cause. 
Enquiry in point of fact was made and 
the Bench Clerk denied having fixed the 
date. But then the fact remains that 
vhen the application was filed on 23rd 
August the complainant was not present 
in Court. The other fact is that there 
is absolutely no reason to' suggest that 
the order which the Magistrate passed 
on the petition of 23rd July fixing the 
date for 24:th July was ever communi- 
cated to the complainant. It is only 
uaLural therefore that on 24th July the 
complainant did nob appear with the 
result tliat the order was passed in his 
absence. What the law contemplates is 
that the complainant is to show cause, 
not that it would be enough to serve 
notice on the pleader or pass an order on 
a petition filed by the pleader which may 
or may not bo communicated to the com- 
plainant. In the present case I am not 
at all satisfied either that the com- 
plainant knew that he had to show cause 
on 23rd July 1928 or that he had to 
show cause on 24bh July 1928. For 
these reasons I am of opinion that the 
ground upon which the reference has 
been made by the learned Additional 
Sessions Judge is perfectly well founded 
and that if the Magistrate on 23rd July 
thought that the order which he had 
.passed on 2L9t July was to be complied 
with by the complainant he ought to 
have issued a summons, as the learned 
Judge suggests, in accordance with the 
procedure prescribed by the latter part 
of S. 250 (1), Criminal P. C., which says; 

“ If such person is not present, directing 
the issue of a summons to him to appear and 
• show cause as aforesaid. ** 

In any event he should have given 
notice to the complainant that the date 
for the showing of cause had been fixed 
<by him for 24th July 1928. 

It has been contended on behalf of the 
. opposite party who has appeared in this 
. case that when no date was fixed for show- 
ing cause by the order of 21st July 1928 
it was the bounden duty of the com- 
plainant to appear in Court on 23rd 
.July 1928, and if he did not do so ho 
. cannot be permitted to complain. In 
■ support of this view reliance has been 
-placed on two decisions to which I shall 
rpresently refer. One is the case of Lalit 


Mohan v. Knnja Behari Ghose (l). There 
what happened was this. The order to 
show cause was passed on 3rd September 
1910. No cause was shown on that date 
or on any of the dates following and on 
6th September the order to show cause 
was made absolute. Now the point which 
distioguishes that case from the present 
one is that in that case there was no- 
thing to show' that on 3rd September 
1910 immediately after recording the 
order which purported to be an order 
calling upon the complainant to show 
cause then and there in pursuance of the 
order the Magistrate left the Court 
depriving the complainant of an oppor- 
tunity to show cause at that time. This 
case in my opinion, is not an authority 
for the proposition that when an order 
has been made without fixing a date the 
man is to come necessarily on the 
day and comply with the order. If at 
all, the case is an authority for the posi- 
tion that if no date is fixed cause is to be 
shown on that very date unless time is 
taken by the complainant for the purpose. 

Another case relied upon is the decision 
of the Madras High Court reported in D 
Madras High Court Beports Appendix 
p. 15. What happened in that case was 
that under the Code of 1061, an accused 
person appeared on a particular date be- 
fore the Magistrate but the Magistrate 
was unable to take up the case. The 
Magistrate then left thef Court ® 

verbal order on the accused asking him 
to appear on the following day. ine 
accused did not turn up on ‘h® day so 
fixed and on that he was convicted under 

g I. P. 0. It is clear from the pro- 

oeedings’that the aooused when oall^ 
upon to answer a charge under S. 174, 
I. P. O., admitted that he had received 
the Magistrate's verbal order but pleaded 
that he had some other case to attend to 
in another Court. The contention that 
was pub forward before the Court was 
that the accused was absolved as there 
was no written order and no recognizance 
had been taken from him in pursuance 
of the verbal order. This contention was 
overruled. If in the present case there 
is anything to suggest that the complain- 
ant admitted that he knew of the order 
asking him to show cause on 23rd July 
the position would have been entirely 
different. As matteira stM^tlm facU^« 

(1) 1 1914 jTs’a'W.N. ■ 702=22 I, C. 726=15 

Or. If. J. 150. 
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eafcirely distinguishable and the ruling 
has no bearing whatsoever on the points 
that arise in the present case. 

The question then arises as to whether 
the part of the recomnaendation made by 
the Sessions Judge to the effect that the 
complainant should now be given an 
opportunity to show cause in pursuance 
of the order passed on 2Lst July 1928 
should be accepted or not. Now it is 
quite clear from a perusal of S. 260, 
Criminal P. C., that the intention of the 
legislature is that it is the Magistrate 
who deals with the si:bstantive case and 
makes the order of acquittal or discharge 
who has got to deal with the cause that 
is shown as to why compensation should 
not be awarded. The word “forthwith" 
used in sub-S. (1), S. 250, the words 
the Magistrate" appearing in sub-S. (2) 
and (2-A) and the provisions contained 
in sub-S. 2 which regulate the amount 
of compensation as being dependent on 
the class to which the Magistrate who 
has dealt with the substantive case be- 
longs unmistakably point to the conclu- 
sion that the legislature never intended 
that one Magistrate should deal with the 
case and make the order for calling upon 
the complainant to show cause and that 
another Magistrate may pass the order 
for compensation. Now in the present 
case an unfortunate circumstance has 
happened, namely, that the trial Magis- 
trate Mr. Basanta Kumar Banerji has 
been transferred from the district. I 
say unfortunate, because as far as 1 can 
make out from the perusal of the order 
he passed by which he acquitted the ac- 
cused in the case in which Hajaram was 
the complainant that there was very 
little justification for the complaint that 
was filed by the complainant, but the 
clear intention of the law makes it im- 
possible to make an order directing that 
the matter should be dealt with by ano- 
ther Magistrate. 

I am, therefore, of opinion that this 
reference should be accepted. The order 
for compensation against which it is 
directed should be set aside and it is 
further ordered that there should be no 
further proceeding under the section 
against the complainant. The compensa- 
tion, if paid, will be refunded to the 
plainant. 

v.b./b.k. Reference answered. 
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Rankin, C. J. and C. C. Ghose, J.. 

Jati Mali and another — Appellants. 

v. 

Emperor — Opposite Party. 

Criminal Appeal No 886 of 1928, Do 
cided on 20th March 1929 against an 
order of Addl. Sess. Judge, 24-Parganas. 

(a) Evidence Act, S. 33 — Application i& 
essentially matter of discretion of Court. 

It is impossible te lay down hard and fast 
rule for the applicatiou of S. 33. Each case 
must depend upon its own facts and the 
matter is essentially one for the exercise oi 
discretion on the part of the Court applying 
it- CP76GC1J 

(h) Criminal P. C., S. 297 — Charge to jury 
— Judge should place before jury in cohe- 
rent manner salient points arising on evi- 
dence adduced — Evidence of witnesses need 
not be incorporated. 

In a trial by jury it is an entirely wrong 
view to hold that it is the duty of the Judge 
to incorporate in bis charge the evidence 
of witnesses who have already given their de- 
positions before the -jury. The duty of the 
Judge is to place before the jury in a coherent 
manner the salient points arising on the evi- 
dence adduced before the jury and further it 
isnoipart of the Judge to make a second, 
speech on behalf of the defence. [P 7GC C 2] 

Sasi Sekliar Bose and Tarapada Ba~ 
nerjee — for Appellants. 

Khundkai — for the Crown. 

C. C. Ghose, J. — The appellants be- 
fore us were charged before the learned 
Additional Sessions Judge of the Twenty- 
four Parganas and a jury under Ss, -366 
and 376, I. P. C. They were convicted 
on an unanimous verdict of the jury 
under the said sections and sentenced 
each to suffer rigorous imprisonment for 
five years under S. 376, I. P. C. and for 
three years under S. 366, I. P. C., the 
sentences to run concurrently. 

The short facts are as follows : On 
the night of 25th April 1928, it appears 
that Uttami Dassi's husband was ab- 
sent from home and so also was his 
brother. Taking advantage of that fact, 

8 or 10 persons including the present 
accused are alleged to have entered the 
house of Uttami Dassi and forcibly car- 
ried her off. They also attempted to 
seize Uttami’s sister, but the latter 
managed to run away. It is fur- 
ther alleged that these men took Uttami 
to the bank of the river near by, threa- 
teaed her that she would be put to death,., 
beat her and forcibly ravished her, and 
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then left her in the fields. Ufctami was 
(ound by her sou Haripada, her sister, 
who is P. W. 3 and a neighbour, who is 
P. \V. -i. She was taken home by these 
persons and nursed. She recovered after 
sometimej and related what had hap- 
pened. She mentioned the names of the 
present accused. The Matbars of the 
village being informed about the oc- 
currence came to her house but it appears 
that these men were at first against any 
information being lodged with the 
police. Their reason was that some of 
their relatives and friends were involved 
in the case. Uttami Dassi, however, 
managed to send Haripada to the thana 
on 27th April 1928, and the latter lod- 
ged an information with the police. A 
police investigation followed and the 
accused along with several others who 
were absconding, were sent up for trial. 

The first point urged on behalf of the 
appellants is that the learned Sessions 
Judge ought not to have admitted in 
evidence in his Court the deposition of a, 
witness named Sripati Maity under S. 33 
Evidence Act. Now the matter stands 
thus. This witness SripatiMaity hadgiven 
■ evidence on behalf of the Prosecution in 
the cammitting Magistrate s Court. In 
the Sessions Court, he was not avail- 
able and the police officer in charge of 
- the case stated on good authority before 
the learned Sessions Judge that enqui- 
ries had been made about the where- 
abouts of Sripati but he could not be 
traced. Thereupon the deposition of 
Sripati in the Committing Magistrate 8 
• Court was admitted iu evidence by the 
learnd Sessions Judge. In my opinion the 
learned Sessions Judge was entirely 
cright in admitting in evidence the depo- 
sition of Sripati in the 
Magistrate's Court. Sufficient founds- 

tionforthe admission 
! that deposition had been laid in view o 

the evidence of the police 
p W. 9 and it appears to me that the 

learned Sessions Judge had reasons to be 
satisfied that the requirements of the 
statute had been complied with. ID is 
impossible to lay down any hard and 
'fast rule for the application of S. 
'Evidence Act. Each case must depend 
iupon its own facta and the matter is 
essentially one for the exercise of discre- 
tion on the part of the Sessions Judge. 

lam 'reluctant to say a s'fSj®. . 
which will have the effect of fettering 
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the exercise of such ’discretion. It is 
sufficient for me to observe that no at- 
tempt was made ou behalf of the defence 
to challenge in any way the statennents 
made by the police offioer in the course 
of his deposition in the Sessions Court 
relating to the whereabouts of Sripati 
and if that was so, there was nothing 
wrong or illegal in what was done ^by 
the learned Sessions Judge. This point 
fails and must bo negatived. The second 
and the third points relate to the 
question as to whether the evidence of 
two witnesses named Haripada Das and 
Preo Bera had been fully placed before 
the jury or not. The learned Sessions 
Judge’s charge to the jury had been read 
out to US in its entirety and I am^ not 
prepared to say that the charge is in 
any way defective so far as the evidence 
of these two witnesses is concerned. I 

think it is an entirely wrong view to 
hold that it was the duty of the learn^ 
Sessions Judge to incorporate in his 
charge the evidence of witnesses who 
had already given their depositions be- 
fore the jury. The duty of the Sessions 
Judge is to place before the jury m a 
coherent manner the salient points 
ing on the evidence adduced before th« 
jury and in my opinion it is no part of 

the duty of the Sessions Judge to make 

a second speech on' behalf of the defence. 
In this case, I have examined the pas- 
sages in the evidence of these two wit- 
nesses to which attention has been 
drawQ by the learned “dvo^e for the 
appellants and I am satiafirf that m 
prSndioe. whatsoever, has been 
to the appellant in any way by the 
manner in whioh the charge was framed 
by the learned Sessions Judge. There 
is no substance in these two points and 
t.bey must also be negatived. 

There is one small point which has 
been urged and it is this : that the 
Chemical Examiner’s report should have 
been placed before the jury. Now there 
is no evidence on the present 
that any report from the Ohemioal Exa- 
miner was at all obtained by 
It may be and probably is the fact tha 

the Chemical Examiner was ask^ w 
examine a certain piece of cloth i 

does not appesr that the Chemical Exa 
miner over sent in ™p°r‘ or t^ 
such report was available to 
cation and that such report has bean 
withheld by the prosecution- 
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I am of opiaion' that there is no sab> 
•stance whatsover in this appeal and it 
must be dismissed. The appellants,- if 
• on bail, must surrender to their bail 
^onds and serve out the remainder of the 
sentences imposed on them. 

Rankin, C. J. — 1 agree. 
v.b./r,k. Appeal dismissed* 


A. I. R 1929 Calcutta 767 

Rankin, C. J.. and C. C. Ghose, J. 

^uhtal Hossein and others — Accused 
— Appellants. 

V. 

Emperor — Opposite Party, 

Criminal Appeals Nos. 809 and 920 of 
1928, Decided on 28bh March 1929, from 
order of Addl. Sess. Judge, Tipperah, D/- 
15th September 1928. 

Penal Code, Ss. 342, 368 and 109 — Con- 
viction of minor offenders under St. 368 
«nd 109 after acquittal of principals under 
S. 342 is not sustainable. 

Oonviotion of some persons who, as minor 
offenders, are charged as engaged in a con- 
spiracy to conceal a minor girl after abduc- 
tion, under S. 3D8 read with S. 109, after 
having acquitted the principal offenders under 
S. 342 is not sustainable. [P 767 0 2] 

Mrityunjoy Chatterjee and Bholanath 
JEioy — for Appellants. 

lEhundkar ^tor the Crown. 

Rankin, C. J . — This is a case which 
has had reference to the abduction from 
her home of a minor girl and the accused 
^uktal, it is clear, wanted to marry her. 
'There were eight persons put on their 
trial of whom we are concerned with 
lour only. Muktal has been given 
'hve year’s rigorous imprisonment and 
Imamuddin has been given two years’ 
rigorous imprisonment under S. 366, 
I. P. O., that is, abducting a woman 
'to compel her to marry. The other 
“two Tobdul and Sundar Ali have been 
fined- Bs. 200 each upon a conviction 
under S. 368 read with S. 109, I. P. G. 
and the charge against them was that 
■they were engaged with Muktal and 
Imamuddin in a conspiracy wrongfully 
'to conceal Jobeda Khatun — an abducted 
.^irl — knowing her to have been abducted 
• in pnrsnanoe of which conspiracy she 
was actually wrongfully concealed. All 
the accused were charged under S. 342, 
X P. O. (wrongful confinement) and all 
were expressly acquitted under that 
^section 


Mr. Cbatterji on behalf of Tobdul and 
Sundar Ali points out that, if there was 
no conviction of Muktal and Imamuddin 
or anybody else under S. 342, I. P. C. 
and no conviction or even accusation 
against them under S. 368, I. P. C., then 
it cannot be that the conviction of 
Tobdul and Sundar Ali upon this charge 
is sustainable. By S. 109, it is premised 
that the offence abetted is an offence 
which has been committed. If persons 
who are said to have been the principals 
are acquitted under S. 342. it cannot, 
therefore, be right, according to Mr. 
Chatterji’s argument, to convict the 
others under S. 368 read with S. 109. 
That argument is logical and there is no 
escape from it. Mr. Chatterji has poin- 
ted out that abetment does not neces- 
sarily involve that the offence has been 
committed ; but. in this case, it would 
not seem right merely to alter the con- 
viction to one under S. 368 read with 
S. 116 because in this case we have to 
consider that the abetment alleged is an 
abetment by conspiracy ; and, if we were 
to alter the charge in the manner sug- 
gested, we would probably have to retry 
the case from an angle at which it has 
not yet been examined. That too, if I 

may say so, appears to me to be a sound 
argument. 

Mr. Khundkcr for the Crown points 
out that what is really wrong in this 
trial is that, on the prosecution case 
which has been accepted by the jury, the 
principal accused Muktal and Imamud- 
din ought never to have been acquitted 
under S. 342 and that certainly it would 
seem paradoxical to say in this case that 
the jury accepted the prosecution case 
for any purpose and still were able to 
find that Muktal and Imamuddin had 
not committed an offence under S. 342. 

In these circumstances, no doubt there 
hag been a miscarriage of justice in that 
sense ; that is to say, the jury having, 
acquitted people under S. 342, it becomes! 
impossible to sustain what otherwise is 
a perfectly good charge against Todbul 
and Sundar All under S. 368 read with 
S, 109. In this case, it is to be observed 
that Todbul and Sundar Ali have been 
fioed Rs, 200 each and I am not minded 
to enter a conviction for any purpose 
where the jury have entered an acquittal 
merely to get over a technical difficulty. 

I doubt extremely whether in a case of 
this sort the powers of the Court under 
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S. 537, Criminal P. 0 , could be employed 
80 as to straighten the matter out. I am 
of opinion that the correct course in this 
case is lo give effect to the argument of 
Mr. Chatterji and to acquit Tobdul and 
Sundar Ali. They will, therefore, be 
acquitted and the fines, if paid, will be 
refunded. 

As regards Muktal and Imimuddin, 
the only question which arises is the 
question of sentence. I do not know 
that this is as bad a case as one often 
met with ; but, at the same time, there 
remains the fact that this girl of 13 or 
14 years of age was gagged and taken 
away by force and very elaborate steps 
were apparently taken to induce her to 
marry Muktal. I do not think it neces- 
sary to interfere with the discretion of 
the learned Sessions •Tndgo and the 
appeal of Muktal and Imamuddin must 
be dismissed. 

C. C. Ghose, J — I agree. 

v.b./r.k. Order accordingly . 
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SUHRAWARDY AND GrAHAM, JJ. 

Osmaji Mxmshi and others — 2ad Party 
— Petitioners. 

V. 

Kader Pramaniclc and others Ist 
Party — Opposite Parties. 

Criminal Revn. No. 1211 of 1928, Deci- 
ded on 22Qd March 1929, against order of 
Sub. Divisional Officer, Tangail, D/- 28fch 
November 1928. 

Bengal Alluvial Land* ^ct (5 of 1920) 
Order of Sub Divisional Officer, ordering 
huU erected on disputed char to be sold is 
not revisable under Criminal P. C., ». 43a. 

Order passed by Oollector as saoh under 
the Alluvial Ijands Act cannot be revised by 
Criminal Bench of the High Court under 

S. 439. ^ . 

Per Sahrawardy, ~ ^ 

Sub-Divisional Officer under the flluvial 

liands Act directing that huts 

were erected on the disputed d*®' .Y«'® . J® 

sold and the sale proceeds credited to the 
treasury, is not passed in judicial capacity 
but as an executive officer and as saen 
cannotbo revised by the High Conrt.^ ^ 

Langford James and Asitaran^n 

Ghose —for Petitioners. 

Probodh Chandra Ohatterjee—tor the 

Crown. , # 

Mukund Behary SInllick — for Oppo- 
site Parties. 


Suhrawardy, J. — This rule is direc- 
ted against an order purported to have* 
been passed by the Sub-Divisional Officer 
of Tangail under the Bengal Alluvion 
Lands Act (5 of 1920) directing that soma- 
huts which were erected by the second 
party on the disputed char were to bo 
sold and the sale proceeds credited to tba- 
treasury. This rule should in my 
opinion be discharged on several gronnds. 
The first is that the order passed by tha- 
Sub-Divisional Officer is an order pass^ 
in his capacity as Collector as defined in 
the Act. That being so, it is an order 
which is passed not in his judicial capa- 
city but as an executive officer invested 
with certain powers under the Act. That 
an order passed under the Act is an exe- 
cutive order is indicated by certain 
provisions in the Act itself. It is laia 
down that in attaching a char the CoHeo- 
tor has to determine what costs are to 
be paid by any party and any person who 
is aggrieved by such order must prefer 
an appeal to the Commissioner. Thus it 
is clear that the order passed by thn- 
Oolleotor is not a judicial order but an* 


executive one. 

The second ground on which this* 
rule should fail is that conceding that 
it is a judicial order, it is not an order 
which can be revised by the Criminal 
Bench of this Court under S. 439, Crimi- 
nal P. O. I am not prepared to say that- 
it is an order which can be rerisad by 
the civil side of this Court but that i»» 
the proper side to approach in mattern 

like this. ^ . 

The third ground which seems to 

settle the matter is that there is no indi- 
cation in the Act that an order under ik 
is open to appeal or revision by any- 
Court, civil or criminal. The Collector 
acts in his ordinary capacity of a revenue 
officer and is not subject to the eontrok 
of ordinary Courts. Moreover, consider- 
ing the circumstances of this ease it 
seems to me that it is a very proper order- 
to secure tranquillity in the locality. 

The rule fails and is discharged. 

Graham. J.— I agree ; but I prefer to 
base my decision solely upon the^ ground 
that the order complained of having been 
paaaed by the Colleetor in hie 
snob, we have no jurisdiction to deal 
the matter in the exercise of our cnmioaw 

jurisdiction. 


S.N./B.K. 


Buie diaoharged. 
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A- 1. R. 1929 Calcutta769 
Mukerji, J, 

Arjoon Singh and others — Applicants. 

V. 

Emperor 

Criminal Ref. No. 24 of 1929, Decided 
on 8bh May 1929, made by Sess. Jndge, 
Hughly. 

(a) Bengal Public Gambling Act (2 of 
1867),^ S. 2 (as amended by Act 4 of 1913) — 
Definition of gaming is only descriptive'-* 
To bring case under ‘‘gaming” it must be 
established that game was for money staked 
on result of game. 

The definition in the Aot does not really 
define gaming but merely indicates what it is 
like and exoludes wagering or betting on 
some partionlar occasion and in some parti- 
cular cironmstancea and also excludes “lot- 
tery.” To bring the case within the meaning 
of gaming” all that has to be seen is whe- 
ther the game that was going on was for 
money which was staked on the result of the 
game which was to be lost or won according 
to the success or failure of the person who 
has staked provided of course that it was not 
a lottery : 31 Cal. 542; 39 Cal. 968; 40 Mad. 

556, Ref. [P 769 0 1, P 770 O 1] 

(bl Bengal Public Gambling Act '2 of 
1867), S. 2 (as amended by Act 4 of 1913) — 
Question whether game is of pure chance or 
one in which skill preponderates is no 
longer pertinent. 

The question as to whether a game is one of 
pure chance or one in which the element of 
skill preponderates are no longer pertinent 
under the Aot as it stands now. What is to 
be seen is whether the game is covered by 
what is meant by “gaming”; if it is, it is hit 
by the Aot unless it is a game of mere skill : 
6 C. L. J. 708, Expl. [P 769 C 2] 

Khoda Bux and Satindra Nath 
MuJeerji — for Applicants. 

Santosh Kumar Bose — for the Crown. 

Judgment. — This is, reference made 
under S, 438, Criminal P. C., by the 
Sessions Jndge of Hooghly recommend- 
ing that the conviction of 15 persons, 
one Arjoon Singh and 14 others, under 
S- 4, Aot 2 (B. O.) of 1867 and the 
fine imposed thereunder may be set aside. 
The case has been argued before me in 
great detail on behalf of the petitioners 
as well as on behalf of the Crown. 

The only question that arises for de- 
termination in the case is whether the 
game that was being played at the time 
when the petitioners were arrested was 
**gaming’* within the meaning of the 
Aot. The definition in the Aot does not 
really define “gaming,’" but merely in- 
dicates what it is like and excludes 
wagering or betting on some particular 
occasion and in particular circumstances 
1929 C/97 & 98 


and also excludes a “lottery.” In Hari 
Singh V. Emperor {!) it was held that 
a game of skill is not an offence under 
the Aot but a game of chance is, and that 
if a game involves a certain amount of 
skill as well as a certain amount of 
chance, if the chief element of fhe game 
is skill it is not an offence. This deci- 
sion was passed in 1907. It was in- 
cidentally approved of in Bengali Shah 
V. Emperor (2). In Bam Neicaz Lai v. 
Emperor (3) the learned Judges referring 
to S. 10 of the Act which said : 

‘Nothing in the foregoing provisions of 
this Act contained shall be held to apply to 
billiards, whist or any other game wherever 
played” 

observed : 

“The criterion is not whether it is a game 
of mere chance, but whether it is a game of 
more skill and we may point out that the 
word “mere” is used in legal language in its 
meaning derived from its Latin origin and 
imports the meaning of “pure skill” 

There is a further point which we wish to 
set out and which was not apparently dis- 
cussed in Hari Singh's case and that is that 
the games of skill referred to in S. 10 obvi- 
ously refer to*a game where there are two 
parties pitting their skill against each other.” 

The Allahabad High Court dealing 
with a case under S. 12, Act 3 of 1867 
in which Hari Singh’s case appears to 
have been cited held that the words of 
the Bengal Aot were materially different 
and held that under the other Act the 
conviction was all right as the game was 
not a game of mere skill. Bengal Act 
2 of 1867, however, was amended by 
Bengal Act 4 of 1913 by which amongst 
other alterations S. 10 was repealed and 
a new section numbered 11-A was in- 
troduced which is in these words : 

“Nothing in this Aot shall apply to any 
game of mere skill wherever played.” 

The^ result, therefore, is that we are 
left with the definition of “gaming” such 
as it is in S. 1 and the provision exemp- 
ting games of mere skill as contained in 
S. 11- A. The question as to whether a 
game is one of pure chance or one in which 
the element of skill preponderates — con- 
siderations which were thought impor- 
tant under the Act as it stood before- 
are no longer pertinent. We have to see 
whether the game is covered by what is 
meant by “gaming”; if it is, it is hit by 
the Act unless it is a game of mere skill. 

As regards the definition of “gaming” 

(1) C1907] 6 O. L. J. 708. 

(2) [1913] 40 Cal. 702=20 I. C. 612=17 0. W. 

883« 

(3) [1914] 15 Cr. L. J. 276=23 I. 0. 484. 
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it has beoQ already said that it is hardly 
a definition. Etymologically it is equi- 
valent to playing a game. In the Impe- 
rial Dictionary gaming is defined as : 

“to usG cards or other instrumonts aocord- 
to rules with a view to win money or other 
things waged upon the issue of the contest.*' 

In Murray’s Dictionary it is defined as 
“the action of playing at games for 
stakes.” In Wharton’s Daw Lexicon it 
is defined as : 

“the act or practice of playing or following 
any game, particularly those of chance.*’ 

In Hari Singh v. Jadunandan Singh 

(4) Stephen, J.. incidentally laid stress 
on the accompaniment of stakes or bet- 
ting as the distinguishing element of 
“gaming.” In Bam Pertap v. Emperor 

(5) where the meaning of “gaming” pure 
and simple was in question, it was ex- 
plained as meaning : 

“playing at any game for money, which is 
staked on the result of the game, i. o., whioh 
is to bo lost or won according to the success 
or failure of the person who has staked.” 

In the case of Emperor v. Musa (6) 
Oldfield, J., said that 

“the existence of a stake, not the character 
of the game as one of skill or chance, is re- 
garded as constituting the distinction bet- 
ween playing a game and gaming,” 

and Sadasiva Ayyar, J.. observed : 

“I do not think that the question of ohanoe 
or skill enters into the connotation of the 
verb.” ... _ 

I entirely agree in this view. In my 
judgment, all that has to be seen in this 
case is whether the game that was going 
on was for money whioh was staked on 
the result of the game whioh was to bo 
lost or won according to the success or 
failure of the person who has staked, 
provided of course that it was not a 

lottery. . . _ 

The version of the game given by the 

witnesses for the defence, a versi^ by 

putting forward which the aMUS^o^ 

tained sanction or permission to Pjay 

is one that is perfectly understandable. 

That perhaps would amount to a lot- 
tery" as D. W. No. 2 says, but it is not 

ueoeasary to express any definite 
on this question as this, according to the 
proseoution. was not the game that was 
being played on this oooasion. I may. 
however, mention in passing that i do 
not nnderstand_the sense of this game , 


16 


(4) flQOlJ siTOal. 542=8 C. W. N. 458. 
fa) 119121 39 Cal. 968=16 C. Ii. J. ^0 
' TO 171=16 O. W. N. 858. 

f6l ri916l 40 Mad. 556=-31 M. L. 

' ' M; W. 503=36 I. O. 839=(1916) M M. 

wl N. 196. 
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because called by whatever* name it may 
either as “the American sale system** ot 
the “Jullendhur play’* it fetches nothing 
to the principals for whose benefit the 
game is meant to go on. According to 
the defence as I understand it, each 
player has to put in four annas in lieu 
of which all*^the players get artiolee 
worth ranging from four annas to 
Re. 1-8-0. It may be that the agents 
get a commission, but the principals 
undergo a loss of a good decent sum at 
each round of the play. I need not 
dilate further on it as I do not believe 
that that was the kind of game that was 

ever seriously pursued. 

As regards the game which the 
secution allege was being played on the 
occasion Mr. Basu has made several at- 
tempts before me to construct it out o 
the evidence of the proseoution witnessM. 

but I must say I am nob satisfied that he 
has been successful. The witnesses ex- 
amined in the case have not been made 
to describe the play in detail or at any 
rate in a sensible way and I 
agree in the opinion whioh the D.^ W« i 
has expressed, viz., that the description 
as given by the witnesses is nonsense 
and in what the Sessions Judge 
namely, that their evidence as ^rd^ 
is “extremely incomprehensible. 16 
does not signify much that one 
says that on one occasion he lost Rs. J, 
for we have to see what was done not 
on one occasion bub on 
oooasion. The putting 
on the arrival of the police 

significant, cannot 
all laonn® in the ovidenoe. ^ 
the view whioh the Sessions Judgs has 
expressed, namely, that the offence has 
not been proved. The conseqnence is 
perhaps regrettable bub a case of this 
sort should certainly have been more 
adequately tried. 

It may be noted here that there is ^ 
the record the warrant whioh was issued 
by the Superintendent of Police for the 
search that took place. It is not p«- 
sible to avail of the presumption tha* 
the law provides for a case like tnw, 
because the warrant has not been marked 
as a piece of evidence against 
cased persons. Moreover, it may 

betbat such presumption, even if it al 

arise, has been rebutted by the 

the presence of the dice, 

for by the kind of game which the de- 
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^eiioe says is the game that used to be 
played, though for my part I should be 
*very reluctant to accept it. 

On the whole, I agree in the view 
which the learned Sessions Judge has 
iiaken of the case. I accept the reference 
and acquit the accused and direct that 
the fines if paid be refunded. 

V.b./r.K. Accused acquitted* 


A. I. R. 192a Calcutta 771 

Jack and Mitter, JJ. 

St a Pleader t In the matter of — 
Petitioner. 

Civil Rule No. 223 of 1929, Decided on 
28th March 1929. 

(a) Legal Practitioner’s Act (18 of 1897), 
S. 12 — Conviction for criminal offence — 
High Court can proceed without enquiry. 

CoaviotioQ of a legal praotitioner is sufii- 
oient without any further enquiry to justify 
'the High Court in taking proceedings under 
S. 12. It is not permissible to go behind the 
conviction and the pleader cannot be allowed 
to have indirect appeals against the judgment 
of conviction. (p 772 C 2] 

(b) Legal Practitioner’s Act (18 of 1897), 
•S. 12 — High Court has absolute discretion. 

The use of word “may” in 8. 12 after the 
words “the High Court” shows that the dis- 
■cretion of the High Court in each particular 
case is absolute. [P 772 C 2) 

(c) Legal Practitioner’s Act (18 of 1897), 
S. 12— Conviction— Circumstances of miti* 
:gation— Less severe punishment awarded. 

A legal praotitioner was convicted of crimi- 
nal breach of trust and abetment thereof, 
in respect of certain moneys of a client. It 
was found that ho was to a certain extent the 
victim of his senior. He paid the amount of 
■defalcation after his conviction. High Court 
in consideration of the fact that he was vic- 
*tim of circumstances and had expressed bis 
repentance and assured to lead honourable 
life suspended the practitioner for one year. 

[P 773 0 1] 

H. D. Boset Sarat Kumar Mitter and 
Anil Chandra Boy Choudhuri-^lov Peti- 
tioner. 

Jack. J. — By this rule under S. 12, 
Iiegal Practitioners* Act, -S, a Pleader, 
lias been directed to show cause why 
‘he should not be suspended or dis- 
missed on the ground that he has been 
•convicted of two offences of breach of 
trust and abetment of the same imply- 
ing a defect of character unfitting him to 
be a pleader. 

He does not dispute the accuracy of 
the recitals of the two judgments of the 
'Ohief Presidency Magistrate in the oases 
in which he was convicted. 

From these we find that Babu A. 0. 
•Chundra his co-accused in one of these 


cases was previously prosecuted for em- 
bezzlement and had been declared an 
insolvent and prohibited by the Court 
from withdrawing money on behalf of 
clients from the Court. Knowing all 
this S withdrew in each of these 
oases a large sum on account of a 
client of Babu A. C. Chunder by virtue 
of a power of attorney in which his name 
was entered unknown to the client. 
These sums were not paid to the clients 
and hence his conviction in these two cases 

Further it appears that when asked 
for the money ha told various untruths 
to explain the delay in payment. 

In his application to be allowed to 
resume practice in the Small Cause 
Court he urged (i) that he always acted 
bona fide under the direction of hia senior 
(i. 0 ., his co-accused in one case, Babu 
A. C. Cbundra) little knowing ;that ha 
would be put to such trouble, and now 
repents his extreme indiscretion; (ii) 
that he has paid up the amount of the 
defalcations; (iii) that he has already 
suffered considerably through his prose- 
cution and conviction. 

These pleas indicate that he scarcely 
seems to appreciate the extent of moral 
delinquency indicated by his conduct. 
Such conduct is not compatible, as he 
seems to imagine, with bona fides and is 
not merely a matter of indiscretion. 
That ho should have thought such pleas 
justified in the circumstances seems in 
itself an indication that his present 
character unfits him to be a meraljer of 
an honourable profession and that he is 
not a man to whom the affairs of clients 
could be safely entrusted. His learned 
advocate very wisely does not now seek 
to justify his conduct though ho still 
seems anxious to put most of the blame 
on his co-accused. 

He has, it is true, since he was convic- 
ts paid up the amount of the defalca- 
tions and, putting the most favourable 
interpretation on this, some credit must 
be given to him for restoration of the 
amounts embezzled. But the fact that 
he did not act in a straightforward 
manner after the defalcations occurred 
i^s very much against him. An order of 
dismissl seems almost to be demanded 
in the interests of the profession and of 
litigant public. So much so that 
it is with some hesitation that we re- 
frain from ordering that hia name be 
struck off the roll of pleaders and adonb 
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the alternative course suggested in the 
rule. Both the Chief Judge of the Small 
Cause Court and the Chief Presidency 
Magistrate regard as a mitigating circum- 
stance, the fact that he was apparently 
led astray by Babu A. C. Chundra, and 
in this view of the case wo are disposed 
to treat him leniently in the hope that 
when he resumes practice be will have 
been so impressed with the heinousness 
ot such conduct that nothing of the kind 
will recur. We accordingly order that 
S be suspended from practice as a 
pleader for one year from this date. 

Mitter, J. — This rule was issued by 
the Full Court by virtue of the powers 
vested in the High Court by S, 12, 
Legal Practitioners’ Act (Act 18 of 
1879) by which S, a pleader practis- 
ing in the Calcutta Small Cause Court, 
was called upon to show cause why 
he should not be suspended or dis- 
missed on the ground that the offences of 
which he was convicted imply a defect of 
character which unfits him to be a pleader. 

It appears that the pleader was charged 
with aiding and abetting another pleader 
Amar Chandra Chandra in committing 
breach of trust of a sum of ^^3- 
withdrawn on 14th November 1925 by 
the said Chandra from the Court, the 
sum being due to one 

dulal. He was convicted under S- 406 

109 I. P* C.. by the Chief Presidency 
Magistrate and was sentenced to undergo 
rigorous imprisonment for six weeks. 
He was also charged under S. 409, 
I P G. with criminal breach of trust 
for misappropriation of a sum of rupees 
1 o( 5 Q drawn on behalf of his client one 
Sudarshar Chandra Mallik ^nd be ^ was 
sentenced to another sijweeks 
meat on this charge. The pleader moved 
the High Court and 0. C. Chose, J. and 
Gregory, J-. reduced the sentences oh- 
serving in their judgment that he has 
tried to make amends after his convic- 
finn Mr H. D. Bose has appeared on be 
half of the pleader and has argued that 
the money misappropriated had been 
paid up and that as the pleader was a 
hiaior pleader of only six years standing 
ind that as regards the first offence the 
Presidency Magistrate observed in bis 
^dgment that he was to some extent the 
of the co-accused Chander a mere- 
ly nominal punishment should 

When a pleader does an act which in- 


volves dishonesty it is for the interMfc 
of the suitors ’that the Court should 
interpose and prevant a man guilty of 
such misconduct from acting as pleader 
of the Court. In this case the pleader 
had been proceeded against criminally 
and has been convicted of breach of trust 
and abetment of the same and upon 
those convictions being brought to our 
notice it is the bounden duty of thCj 
Court to act. It is not permissible to us 
to go behind the conviction nor has, 
learned counsel for the pleader asked us 
to do so. In our opinion the convictions 
followed by the sentences were sufficient 
without further enquiry to justify the 
High Court in taking proceedings under 

S. 12 of the Act, for it is now firmly 
established that the pleader cannot be 
allowed to have indirect appeals against 
the judgment of the Chief Presidency 
Magistrate confirmed by the High 
see in the matter of Bajendra Nath 
MuJeerjee (l). Where a pleader has been 
convicted of criminal offences for mis- 
conduct committed strictly in bis pro 
fessional character that prima facia at 
all events renders him unfit to be a 
member of the honourable profession. l 
do not. however, mean to say that wbere- 
ever a pleader has been convicted of a, 
criminal offence the Court is bound to; 
strike him off the roll. The use of the: 
word *may* in S. 12 after the words the 
High Court’ shows that the discretion 
of the Court in each particular « 

absolute In this 
ing observations 

of the Rolls are instructive and maybe 

usefully referred to: • * a 

••Whare a in*n has been convicted of a 

criminal offence, that pnzna 

events does make him a person unfit to U a 
member of the hononrable profession. That 
most not be carried to the length of 
that vrberever a solicitor has been convicted 
of a criminal offence the Court is bound to 
atrike him off the roll. That was argned on 
behalf of the Incorporated Law Society id the 
case of In re. o Solicitor, Ex parte 
Law Society It was there contended that 

where a solicitor had been convicted of » 
crime it followed as a matter of course 
he must be struck off but Baron Pol lock 
Manisty.a.. held that although his 
victed of a crime prima facie made him liab 
to be struck off the roll, the Court had • dis 

cretion and must ^ 

crime it is of which he has been oonviofed. 

the Court may punish him »o _ 

■ (1) [19003 22 All. 49^36 I.A. a4a=«7 Sar. 6 ^ 
iP.O.). 

(2) [1889] 61 Ii. T. 812. 


/ 
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extent than tif he had not been punished in 
the criminal proceeding. As to striking off 
the roll, 1 have no doubt that the Court 
might in some oases say, *uQder these oiroum- 
stances we shall do no more than admonish 
him’: or the Court might say *we shall do no 
more than admonish him and make him pay 
the costs of the application’; or the Court 
might suspend him or the Court might strike 
him off the roll. The discretion of the Court 
in each particular case is absolute. I think 
the law as to the power of the Court is quite 
clear ” : see in r«, W’eare (3), 

Bearing these observations in mind 
let ns consider what are the circum- 
stances of mitigation in this case. There 
is the fact that he has paid the sums 
withdrawn by him. On the other hand 
it is to be noticed that the repayment 
was after the disorovery of the fraud. 
If he had spontaneously come forward 
and acknowledged the truth and of his 
own accord had made good the loss his 
clients had sustained through the em- 
bezzlement in question I think that 
would have entitled him to much more 
favourable consideration than the mere 
fact of his payment on the discovery of 
the fraud. He paid the money more for 
the purpose of protecting himself from 
the consequences of bis misconduct rather 
than from any contrition on his part and 
, desire to make good the mischief he had 
jdone- But still taking into considera- 
ition the facts that he has paid the 
Imoney, that he was to some extent the 
ivictim of circamstances in that he asso- 
jciated himself with his senior pleader 
i whose conduct was known not to be 
above board, that he has conducted him- 
Iself well and had done nothing wrong 
^since his last offence that he through his 
counsel has expressed his repentance and 
has given us the assurance that he would 
dead an honourable life henceforth we 
, think we are not called upon to go the 
extent of striking him off the roll; but 
we cannot pass the case over without 
imarking our sense of the misconduct of 
the pleader in the two instances of mis- 
lappropriation which are found to have 
|takea place. The least that we can do 
I is to say that he must be suspended from 
practising as a pleader for the period of 
'one year from this date. For these rea- 
sons I agree with my learned brother in 
the order which he proposes to make. 
v.b./r.K. Order accordingly 


(3) tl833] 2 Q. B. D. 439=62 L. J. Q. B. 596 
=»58 J.P. 6=69 L. T. 522. 


A. I. R. 1929 Calcutta 773 

MaKERJI, J. 

Kalachand Ghose and others — Peti- 
tioners. 

V. 

Tatu {Tahir) Shaik — Opposite Party. 

Criminal Revn. No. 628 of 1929, Deci- 
ded on 29th July 1929. 

(a) Criminal P. C., S. 421 — Summary dis- 
missal — Reason need not be recorded. 

No roasoQS need be recorded in support of 
the summary dismissal of an appeal. 

(b) Criminal P. C., S. 237 — Accused char- 
ged under S. 379 but convicted under 
S. 426, Penal Code— Conviction held not to 
have prejudiced accused. 

A Magistrate found that the kalai that was 
cut and taken away was unripe and convicted 
the accused for mischief under S. 420, Penal 
Code, while he was charged with an offence 
under S. 379. [P 773 C 2] 

Held : that the conviction, for an offence 
with which the petitioner was not charged, 
has not been to the prejudice of the petitioner, 

Benode Lai Ghose and Mahim Chan- 
dra Roy — for Petitioners. 

Asaduzzaman and Jnana Nath Boral 
— for Opposite Party. 

Mukerji, J. — The petitioners who 
have been convicted under S. 426, 1 P. C., 
have obtained the present rule upon 
three grounds. Two of these grounds 
relate to the summary dismissal of the 
appeal and they purport to state that the 
judgment of dismissal was wrong as no 
sufficient reasons have been given there- 
for. This argument cannot be supported 
in view of the fact that no reasons need 
be recorded in support of the summary 
dismissal of an appeal. The third ground 
complains of the prejudice that has been 
occasioned to the petitioners by reason 
of the fact that while they were charged 
with an offence under S. 379, I. P. C., 
they have been convicted under S. 426, 
I. P. C. This conviction for an offencer 
with which the petitioners were notj 
charged, however, has not been to thej 
prejudice of the petitioners. It is clear 
that they would not have liked a convic- 
tion under S. 379, I. P. C., to justify 
which there are ample findings in the 
judgment of the trial Court, any more! 
than a conviction under S. 426, I. P. C. 
In any event, the Magistrate having 
found that the kalai that was cut and 
taken away was unripe, the conviction 
for misobief is fully justified. The rule 
is discharged. 

v.s./r.k. 


Rule discharged. 
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B. B. Ghose and S. K, Ghose, JJ. 
Bhusan Chandra Ghose — Applicant. 

V. 

George Henderson & Co , — Opposite 
Party. 

Appeal No. 500 of 1928, Decided on 
19bh July 1929. 

(a) Civil P, C., O. 18, R. 18— It is not de- 
sirable to order scene before accident to be 
re-enacted in local inspection — Workmen’s 
Compensation Act. 

It Is not a desirable thing for the .Commis* 
sioner to order the parties, in local inspection 
to re-onact tho scene just before an accident 
in which the workman claiming compensa- 
tion is alleged to have lost his arm, to decide 
the question whether tho machine was in mo* 
tion or nob when the workman ‘began the 
work of cleaning it. It is common knowledge 
that when an accident has happened it is 
very difficult to recall every little incident 
that happened just before the accident as 
the parties were not working anticipating 
an accident. [P 774 C 2J 

(b) Workmen's Compensation Act (1923), 
S. 30 — Appeal lies when finding is based 
upon no evidence. 

Where tho finding is based upon no evi- 
dence, a substantial question of law arises 
and au appeal lies. CP 775 O Ij 

P annalal Chatterjee — for Applicant. 

Lalit Mohan Sanyal — for Opposite 
Party, 

B. B. Ghose, J.— This is an appeal 
against an order of the learned Commis- 
sioner under the Workmen s Compensa- 
tion Act dismissing the application made 
by a workman who had been injured by 
his arm being torn off by a machine 
while in the service of tho respondent. 
His case was that he was cleaning jama 
by putting his arm into the machine 
when another, a boy named Panchu who 
was employed under the respondent, put 
the maohinexy in motion and the result 
was that.his.handwas.torn off above the 

arm He asked for compensation of a 
lump sum of Rs. 882. The learned Com- 
missioner dismissed his claim. Two wit- 
nesses were examined on behalf of the 
appellant before the learned Commis- 
sioner and one witness was examined on 
behalf of the respondent. Two issues 
were framed by the learned Commis- 
sioner. One refers to the fact whether 
the accident arose out of the employ- 
ment. There is no question that that 
issue should be decided in favour of the 
appellant and the learned Commissioner 
has apparently done so. 

“ Wa 3 the aocideat directly attributable to 


tho wilful disobedience of the workman of a» 
rule expressly framed lor the purpose of seon*- 
ring the safety of the workman namely not 
to work on the machine while it is in mo~ 
tiou.” 

The petitioner stated that he was cut- 
ting away the tangled thread with a 
knife putting <bis hand through the pi- 
nion. His case was that the machine 
was at rest at the time and not in mo- 
tion and that the boy Panchu who was- 
either a spinner or a shifter started the 
machine without warning, with the re- 
sult that the accident happened. There- 
is no doubt that this man was cleaning 
the machine. The question really is whe- 
ther the machine was in motion or not 
when this man actually began tho work 
of cleaning the machine. The learned' 
Commissioner visited the locality; bat- 
he visited it not for the purpose of 
understanding the evidence that 
given before him, but he went there 
after the examination-in-ohief of two 
witnesses for the applicant but before 
they were cross-examined. The 
Commissioner seems to have askw the 
parties to re-enact the scene just before 
the accident happened. It seems to us 
that it is not a desirable thing to do on a 
local inspection. It is common know- 
ledge that when an accident has happen- 
ed it is very difficult to recall every 
little incident that happened jnst before 
the accident. The parties were not work- 
ing anticipating an accident.^ The use, 
therefore, made of the local inspection 

does not commend itself to us. 

It appears next that a suggestion wae 

made at the time of the 
mination of the applicant that Mr. 
Mahong. tho Spinning Superintendent of 
the machinery, came and warned the- 
appellant as he was cleaning ’.the ma- 
chinery when in motion. The appel- 
lant repudiated that suggestion and he 
said that it would be dangerous to do 
so. It seems to us that a man must bo 
demented to put his arm through a mov- 
ing machine. How can that be done if? 
is difficult to imagine. Mr. Mahong doe» 
not say that he saw the applicant^ clean- 
ing the machinery when it was in mo- 
tion. He only says that he spoke to the 
applicant about the guard being fas- 
tened and away from machine. That 
rather supports the story of the applicant 
that the machinery was not then in mo- 
tion. The next thing is that Pancho 
who was brought into Court by the oppo- 
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Bite party and exhibited before the Com- 
missioner was nob examined. The learn- 
ed adyooate for the opposite party says 
that it was the duty of the applicant to 
examine him. It is difficult to say that 
it is so, because Fanchu is accused of 
having done the thing which caused in- 
jury to the applicant and certainly the 
applicant would not expect that Fanchu 
would support his story, if that was a 
true story. The learned Comtaissioner 
dismissed the claim on the ground, first, 
that Fanchu must have been so close to 
the applicant as practically to touch 
him at the time of starting the machi- 
nery. Assuming that to be so, there is 
nothing in the evidence that Fanchu 
could not have started the machinery 
through inadvertence. The learned Judge 
really disposed of the case in two sen- 
tences, where be says that the evidence 
subsequently taken on oath confirmed his 
view that the story of the claimant is 
incredible. 

We do not find anything in the record 
of the evidence taken to support this 
finding. The Commissioner again finds 
that there can be no doubt that the ma- 
chine was in motion when he (the appli- 
cant) tried to clean the jam. There is 
no evidence to support this finding. As 
the finding is based upon no evidence, 
that is a substantial question of law 
which entitles the applicant to maintain 
this appeal. We, therefore, set aside the 
decision of the learned Commissioner 
and decree the appeal. As there is no 
question raised in the Court below or in 
this Court as to the reasonableness of 
the damage claimed, we decree that the 
appellant should get Rs. 882 as compen- 
sation for the loss of his band with costs 
in this Court as well as in the Court be- 
low. We assess the hearing-fee in this 
Court at three gold mohurs. 

S. K. Ghose, J. — I agree. 

r.m./r.k. Appeal allowed. 
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Rankin, C, J. and Fattbrson, J. 

Qagan Chandra De and Ac- 

cused — Petitioners. 

V. 

Emperor — Opposite Party. 

Criminal Revn. No. 736 of 1929, 
Decided on 16th August 1929. 


Criminal P. C., S. 109 (a) — Application. 

It is an entire mistake to read 01. (a), S. 109 
as applying to any person who takes a step to 
oonoeal himself in the sense of concealing his 
presence in the way in which a criminal con- 
ceals his presence when he goes in the dark 
or by a deserted road, or by some other secret 
means to commit a crime in his neighbour- 
hood : A. I, R. 1927 All, 50, Foil. [P 776 0 1] 

Upendra Kumar Roy — for Petitioners. 

Rankin, C. J. — In this case the ac- 
cused men have been bound down under 
S. 109, Criminal P. C., and they have 
been ordered rigorous imprisonment in 
default of their giving security. It ap- 
pears that these two men were found not 
very far from their home in a place out- 
side a village and there is evidence to 
show that they were bent upon commit- 
ting burglary at night, one man was 
found in possession of a sindh-kati and a 
pair of tin-cutters and the other of a 
bunch of keys and there can be little 
doubt these people were outside the vil- 
lage in which they lived for the purpose 
of committing burglary. They were seen 
to be approaching a certain house and at 
the barking of a dog they lay quiet and 
sometime afterwards they attempted to 
approach again and in these circum- 
stances they were arrested and they were 
charged as being people who were taking 
precautions to conceal their presence 
within the local limits of the Magis- 
trate’s jurisdiction and that there was 
reason to believe that they were taking 
such precautions with a view to commit 
an offence. It appears that they were 
trying to oonoeal themselves from per- 
sons in the bouse and from anybody 
who might come to pass that way, and 
there is no doubt that they were taking 
such precautions with a view to commit 
an offence. But has this anything to do 
with the meaning of S. 109? In my opi- 
nion, it has nothing whatsoever to do 
with the meaning of S. 109. The first 
thing to be noticed is that this is not a 
section which constitutes certain conduct 
a crime. It is not a section which gives 
authority to arrest somebody who other- 
wise could not have been arrested. The 
section says that where a Magistrate 
receives information of certain kind he 
may require the person to show cause 
why he should not give security. Look- 
ing at it from that point of view the 
Magistrate is supposed to have had an in- 
formation that there were persons who 
were taking precautions to conceal the fact 
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that they were present within the local 
limits of the Magistrate’s jurisdiction. 
The idea is that someone may be taking 
precaution to conceal himself within the 
local limits of the Magistrate’s jurisdic- 
tion, not to conceal himself as one who 
hides from a policeman but to conceal 
the fact of his infesting the Magistrate’s 
jurisdiction, and in that class of case if 
there is reason to believe that this is a 
precaution taken with a view to commit 
an offence, the Magistrate can require 
him to give security. It is reasonable in 
that view that Cls. (a) and (b) should be 
found together, treating a man who has no 
ostensible means of subsistence and can- 
not give satisfactory account of himself 
as a person of the same kind as a person 
trying to escape notice and to inhabit 
the locality without his presence in the 
locality becoming known, and doing this 
for the purpose of committing an offence. 
Authority on this point has been cited 
to us in the case of Reshu v. Emperor 
(l), Piru v. Emperor (2) and Emperor 
V. Bhairon (3). The exposition of the 
law given in the latter case is the correct 
exposition of the meaning of Cl. 1. It 
is quite true that Cl. 1, S. 109, is not 
likely to come into operation every day. 
That is no reason why it should be ap- 
plied to fill up any gap that there may 
be in the criminal law, or in a case in 
which it does not apply. The learned 

Judges of the Allahabad High Court say : 

“In our view it is an entire mistake to read 
that clause as applying to any person who 
takes steps to conceal himself, in the sense of 
concealing his presence in the way in which 
a criminal conceals his presence when he goes 
in the dark or by a deserted road, or by some 
other secret means to commit a crime in nis 
own neighbourhood.’* 3 

I agree with that proposition and that 

is sufficient to decide this case. 

In the circumstances the order made 
by the Magistrate must be set aside and 
the petitioners are discharged from the 
obligation of giving any security. If the 
prisoners are in custody they must be 
forthwith released. 

Patterson, J. — I agree. 

V.B /r.K. Petitioners discharged. 


(1) [1918] 22’^.'W. N. 163=41 I. C. 649 

O. L. J. 382. ^ 

VI A T R 1925 Cal. 616. 

sj i; i; au. so=49 ah. 210. 
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Rankin, C. J. and Patterson, J. 
Sir aj addin Kazi — Petitioner. 

V. 

Sergeant H. Jenner — Opposite Party. 

Criminal Revn. No. 717 of 1929, De- 
cided on l6fch August 1929. 

Penal Code S. 336— Accident to motor 
due to negligence of another motor — Case 
ought to be tried within a week. 

The case of an accident to a motor oar due 
to the negligent and reckless driving of ano* 
ther motor car ought to be tried within a 
weak. [P 776 0 2] 

S, K, Sen and S. N. Mukherjee for 
Petitioner. 

Jyotish Chandra Guha — for Opposite 
Party. 

Rankin, C. J. — In this case it is al- 
leged that the applicant was driving a 
motor bus at 10-45 a. m. on 22ad Octo- 
ber 1928 in Chowringhee Road and that 
he stopped the bus too suddenly in^ the 
centre of the road without warning : 
thereby causing another bus which was 
behind to dash against it. The Mag^- 
trate proposed to try this case^ upon 
question of negligent driving. Thi^ 
incident happened on 22nd Octoberj 
1928, and the Magistrate proposed to\ 
try the case sometime in May 1929. ^ A 
case like this ought to have been tried 
within a week. Instead of that it wa9| 
proposed to be heard months afterwards 
when the accused and his witnesses 
might be entirely unable to reconstruct 
their recollection as to what had hap- 
pened. In this case it appears that on 
1st December 1928 the Magistrate or- 
dered that the case should be tried on 
17th December. On 17th December 
the petitioner appeared in Court with 
his witnesses but neither the complain- 
ant nor his witnesses were present. 
Consequently the matter seems to have 
been adjourned sine die. Witnesses at 
that late stage could not be traced and 
the Magistrate’s order was takid. 
The petitioner was again served with 
summonses, the idea being that the 
police had revived the case. It appears 
to me that such proceedings are most 
lamentable proceedings. In our opinion 
these proceedings must be quashed and 
the order complained of must be set aside. 

The Rule is made absolute. 

Patterson, J. — I agree. 

v.b./r.k. Rule made absolute. 
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BaCKLAND, J. 

Emperor 

V. 
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Girish Chandra Kundu aal others 
— Accused. 

Original Criminal Case. Decided on 8th 
March 1929. 

- Town* Insolvency Act (3 of 

1909), Ss, 103 and 104 — Offence under 

H>g*» Court Sessions 
ts Illegal-Criminal P. C., S. 254. 

r>U 0 to S. 104, Presidenoy Towns Insolvency 
Aob as amended read with S. 254, Criminal 
F. Cm oon^itment of an accused for trial to 
the High Court Sessions fCr an offence under 
•,*, Presidency Towns Insolvency Act, is 
illogal because the case under that section is 
a warrant case and the maximum punishment 
for the offence is only two years’ imprison- 
ment : 24 Cal. 429 ; U906) A. W. 28 and 41 

CP 77Q 0 1 ] 

^5 ^b) Criminal P. C., S. 215— High Court 
Judge exercising original criminal juris- 
diction can quash commitment. 

Under S. 215 the Judge of the High Court 
exercising original criminal jurisdiction has 
jurisdiction to quash a commitment made to 
It ; 36 Cal. 48, Ref. [p 773 c 2] 

A. K, Basu — for the Crown. 

A. N. Chaudhuri, B. N. Das, A. C 
Mukerjee and Nishith Chandra Sen—iov 
Accused. 

Judgment.— Girish Chandra Kundu, 
Sudhir Chandra Kundu and Pramatha 
Nath Kundu have been committed to this 
Court for trial upon charges under S. 103, 
Presidenoy Towns Insolvency Act. A 
doubt as to the legality of the commit- 
ment having arisen in my mind, I have 
given the learned counsel for the Crown 
and the prisoners an opportunity of 
^rguing the point. Though nothing has 
been urged on behalf of the prisoners, it 

18 desirable that I should state my rea- 
sons for the order which I propose to 
make. 

Before a recent amendment, the proce- 
dure prescribed by S. 104. Insolvency 
Act, was that the Insolvency Court should 
cause notice to be served upon the insol- 
yent, and if it framed a charge againeb 
him, lb should follow the procedure for 
the trial of warrant oases by Magistrates 
p^resoribed by Chap. 21, Criminal P. C. 
The Chapter of the Code relating to trials 
before High Courts and Courts of Sessions 
was nob applicable to such trials. In the 
year 1926, S. 104 was altered and it was 
provided that where the insolvency Court 

19 satisfied that there is ground for in- 


quiring into any offence referred to in 

S. 103 and appearing to have been com- 
mitted by the insolvent, the Court may 
record a finding to that effect and make 
a complaint of the offence in writing to 
a Presidenoy Magistrate and such Magis- 
trate shall deal with such complaint in 
the manner laid down by the Criminal 
Procedure Code, 1898. That new section 
may at first sight appear to empower the 
Magistrate to commit the person charged 
with an offence under S. 103 of the Act 
to this Court for trial, but, as I shall 
show, that is not a correct view of its 
effect. The objects of the amendment 
would appear to be. firstly, to avoid the 
necessity of trials upon charges under 
S. 103 being held by the Judge by whom 
jurisdiction under the Presidency Towns 
Insolvency Act is exercised and, secondly, 
in order to bring the procedure into 

conformity with that prescribed by S. 476 
Criminal P. C. ’ 

Section 103 provides that, on convic- 
tion, the insolvent may be punished with 
imprisonment for a term which may ex- 
tend to two years. There is no provision 
for the imposition of a fine in addition 
to imprisonment. A case under S. 103 

a defined in 

O . 4 (1; (wj of the Code as a case relating 
to an offence punishable with death, 
transportation or imprisonment for a 
term exceeding six months. S. 54, Criminal 

P. C., provides that if the Magistrate is of 
opinion that there is ground for presum- 

^ V ft ^ committed an 

ofifence triable under Ch. 21, the chapter 

prescribing the procedure in warrant 
cases, vvhich he is competent to try and 
which in his opinion could bo adequately 
punished by him, he shall frame in 
writing a charge against the accused. 
There is no question as to the Magis- 
trate s competency to try this case, nor 
can any question arise as to whether he 
can adequately punish the prisoners for 
the offences with which they are charged 
for the reason that he may impose a 
sentence of imprisonment as long as any 
which this Court could impose. It was, 
therefore, the duty of the Magistrate 
under that section to frame a charge in 
writing against the accused and he had 

no power to commit them to this Court 
for trial. 

Support for this view is to be found in 
Queen Em vress-v. Kayemulla Mandal (l). 

(1) [1897] 24 Cal. 429=iC. W. N74i4^ ^ 
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That -was a case under S. 147, I, P. C. 
which had been committed for trial to 
the Court of Sessions. The learned Judges. 

in the course of their judgment, pointed 

out that, as under S. 207. Criminal 
a Magistrate who is competent to commit 
a case to the Court of Sessions,^ can 
commit to that Court both cases triable 
exclusively by that Court and cases 
which in his opinion ought to be tried 
by that Court, the commitment of a case 
under S 147 to the Court of Sessions was 
not necessarily illegal. The same obser- 
vations apply to this case with reference 
to S 207 The learned Judges, however, 
went on to say that there are sections 
which limit a Magistrates power of 
commitment and that, in a warrant case, 
he is bound by the provisions of b- 
which they quote and lay emphasis on 
the ^ord ‘'shall.” They then pointed 
out that an offence under S. 147, I. P. O., 
is also punishable with a fine of unlimited 
amount while the Magistrate could im- 
pose a fine of Rs. 1.000 only. The Magis- 
trate might. therefore, have committed 
the ease to the Court of Sessions, if he 
had considered that the fine which he 
had the power to impose would not be an 
adequate punishment for the 
That is the only distinction which can be 
made between that ease and this ease. 
The conclusion at which the learned 
Judges arrived was that as the ^agi - 
trate did not say that he considered 
the ease to be one in which he w®® 
competent to inflict an 
ment, he could not under S. 264. Cr>m>“®l 
p. C., commit the ease to the Court of 
Sessions. In this case, no similar oon- 
IsMeiations arise as the utmost sentence 

which tbelaw allows ^^’oflhrSs- 
is one w ithin the competency of the Magis 

irate Ind this case therefore, ^s ev^n a 

mitment. in my judgment, 

f Sinyh (2). where Knox, J.. 

held that the oommitment of the prisoner 
was wrong, among other reasons because 

the maximum penalty under ®®cl’ 
charged was one which the Magistrate 
could inflict. My attention has also 
been drawn to Emperor v. j^indeshr. 
%oshaM3,). which is a further authority 
for the same p roposition - 
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The question of jurisdiction to mako 
an order under S. 215 has been touched 
upon by the learned counsel for the^ 
Crown. I do not think that this presents 
any difficulty. Whatever _ may he the 
effect of the definition of High Court 
in S. 4 (1) (j). another and a wider defini- 
tion, comprising the High Court in every 
jurisdiction, is substituted Chaps. 18 
and 23, Criminal P. C., (excluding Ss 276 
and 307) by S. 266. As this definition, 
therefore, applies to High Court m 
S 215, there can be no doubt about cue 
matter. The Clerk of the Crown has 

drawn my attention to the 
case of Emperor v. Mahadeo Bhuja {Ut 
Sessions on Original Criminal side 
decided on 2lsi February 1912), m which 
a Judge of this Court, when exercising 
original criminal .jurisdiction, quashed 

nLmitment and the iuriadif,'®" ®®«7 
to have been taken tor granted in I lian- 

indra Nath Mitra v. Emperor (4;. 

The order will be that the commit- 
ment be quashed. The record with a 
copy of this judgment will V®. 
to the Chief Presidency Magistrate, 
order that he may deal ‘^® 

plaint according to law. The Clerk of 

t^he Crown will communicate this order 

to the Chief Presidency Magistrate by 

letter in the course of to-day. so that, f 
he thinks fit. he may grant bail in 
pation of the record reaching him. Abo 
prisoners, meanwhile, will ^ 

custody and I direct that they b® P*®^ 
before the Chief Presidency Magistrate. 

v - b / r . k . Commitmen^^jd.^ 

T4yTI559]^6-C^lT«Sl I. C. 469=12 C. W- 
H. 1014. 
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MUKERJI AND JACK.-JJv 

Jamir Sheik and Petitioners^ 

V. 

Murari Mohan Chaudhury and an- 
Other — Opposite Parties. 

Criminal Revn. 412 of 1929. Decidrf 

on 1st August 1929 from order M Sess- 
Judge, Burdwan, D/- 3oth February 

(.) Criminal P- C.. S. 526 (8)-AppI.c.b«* 

Section 526 (8) does not applj ‘o 
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for adjournment for applying to High Court 
trantfer— Magiftrate should overrule it. 

In proceedings under S. 145 it is not obli- 
l^atory upon the Magistrate to grant an ad* 
journment on reoeipt of an application filed 
by a party, intimating him that an applica- 
tion would made for transfer under S. 626, 
and asking him to adjourn the case for that 
purpose. The application should be overruled 
and the rejection is not violation of the pro- 
visions of the Oode. [P 779 0 2] 

(c) Criminal P. C., S. 526 (8) — Application 
for adjournment for applying to High Court 
for transfer not stating grounds, or made 
at very late stage—Magistrate is not bound 
to entertain it. 

The Magistrate is not bound to entertain an 
application for adjournment, for applying to 
High Court for transfer, if ‘it does not state 
the grounds or if it is made at very late 
stage of the proceedings, e. g., when the evi- 
dence of one party has been closed. [P 779 C 2] 

Mirtyunjoy Chattopadhaya and Deba- 
brata Mukerji — for Petitioners. 

Sures Chandra Talukdar and Sa- 
dhangsu Sekhar Mukerji — for Opposite 
Parties, 

Judgment. — The question raised in 
this rule is whether Cl. (8), S. 526, Cri- 
minal P. 0., applies to proceedings under 
S, 145, Criminal P. C. The Swords in 
01. (8) as they stood before the amend- 
ment of 1923 were: 

“If in any criminal case or appeal, before 
the commencement of the hearing Ac.*' 

By the amendment aforesaid these 
words have been altered into: 

‘If in the course of any enquiry or trial or 
before the commencement of the hearing of 
any appeal &o.** 

The introduction of the word “enquiry” 
in place of the words “any criminal case” 
may ordinarily be taken to have been in- 
tended for the purpose of including pro- 
ceedings under S. 145, Criminal P. C.. 
but the rest of the clause if read properly 
would militate against this view. Pro- 
ceedings under S. 145, Criminal P. C., are 
no doubt proceedings by way of enquiry. 
But then the words of Cl. (8), S. 526, 
such as the complainant” “the accused” 
and perhaps also the word “public prose- 
cutor would be wholly inapposite in 
connexion with proceedings under S. 145, 
Onminal P C. The parties to proceed- 
mgs under S. 145 are described as parties 
in that section and use of the words 
complainant^^ accused” and perhaps 
also the word “public prosecutor” and the 
non-mention of the word “party” in the 
latter part of 01. (8) makes it perfectly 
clear that it was not the intention of 
the legislature to include proceedings 
under S. 146, Criminal P. C., within the 
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meaning of the clause. For this reason 
we are of opinion that the contention 
that has been urged on behalf of the pe- 
titioner, which is to the effect that it 
was obligatory on the learned Magistrate! 
to grant an adjournment on receipt of the 
application filed by the petitioner inti- 
mating to him that an application would 
be made for transfer under S. 526 and, 
asking him to adjourn the case for that 
purpose, should be overruled, and the re- 
lection of that application cannot be' 
held to have been, in the violation of thel 
provisions of Code. Apart from Cl. (8), I 
S. 526 the petitioner had no case what- 
soever because in the application that' 
was made asking for an adjournment to' 
enable the petitioner to move this Court' 
for transfer no ground whatsoever wasi 
stated and also because the said appli- ! 
cation was made at a very late stage ofj 
the proceedings, after the evidence on 
behalf of the opposite party, which hadj 
been taken on two different dates, was! 
closed. We are of opinion that there is! 
no substance in this rule. It is accord-* 
ingly discharged. 

V.B./r.k. Rule discharged^ 
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M0KERJI, J. 

* Yadali Accused~~Petition 0 r. 

V. 

Emperor — Opposite Party, 

Criminal Revn. No. 747 of 1929, De- 
cided on 30th July 1929. 

. Code, S. 500 — Statements in peti- 

tion to Court subject of charge^Intelli- 
gence of accused, his capacity to reason 
and circumstances he is in, should be con- 
sidered while determining “ due care" by 
accused, ' 

In matter of a oaso under S. 500 when it 
is said to rest upon allegation made in peti- 
fiou to a Court, in determining whether duo 
oare was taken by the acouaed allowances 
should be made for the intelligence of the 
accused, his capacity to reason, the circum- 
stances uuder which he was placed, and the 
occasion which necessitated his making the 
impotation. When the facts seem to show 
tnat the accused being a comparatively igno- 
rant and timid mao apprehending haraaa* 
ment by the complainant did what a man 
of superior intelligence and knowledge could 
not have done, namely presented a petition, 
there can be little doubt that he acted with 
a desire to protect himself by an appeal to 
the Magistrate rather than to injure others 
and be should not be convicted : 31 Bom, 
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^93 • I'"* Boni. 377 and A, I. R. 1923 Cal. 470, 
Ref. CP 781 C 1,2] 

Hiralal Ganguly — for petitioner. 

^dtityunjoy Chattopadhaya and il/aw- 

indra Nath Baiter jee — for the Crown. 


Judgment. — The petitioner has been 
convicted under S. 500 I. P. C., and 
sentenced to pay a fine of Es. 40 in de- 
fault to undergo rigorous imprisonment 
for one month. There were two items 
forming the subject-matter of the charge. 
One of them was certain imputations 
made orally as against the complainant 
and the other consisted of certain state- 
ments made in a petition which the peti- 
tioner had filed before the Sub-Divisional 
Magistrate of Barrackpore. As regards 
the first of these items the evidence that 
was brought to establish it was not ac- 
cepted as reliable by the trial Magis- 
trate. The conviction is based upon the 
statements contained in the petition to 
which I have referred. Those statements 
are to the effect that the complainant 
Tj^as threatening the petitioner with as- 
sault and also with murder, imprison- 
ment and so forth ; and that the com- 
plainant was giving out that he would 
institute civil as well as criminal cases 
against the accused and further that the 
complainant belonged to a gang of bad- 
mashes and goondas and the members of 
that gang were all conspiring together 
for the purpose of putting the petitioner 
into trouble and that for all these rea- 
sons the petitioner was apprehensive of 
liis safety. 


The learned Magistrate has recorded 
certain findings in his judgment in 
which he has dealt with the whole 
case very clearly and elaborately and to 
these I shall now refer. One line of 
defence taken by the petitioner was that 
he had himself heard the complainant 
and others hatching a plot against him. 
The learned Magistrate has held that 
the direct evidence that the accused gave 
for the purpose of establishing that^ he 
overheard a plot being hatched against 
him by the complainant was not reli- 
able. The substance of the other line 
of defence was that there was enmity 
between the parties and the petitioner 
bad reasonable ground for believing that 
there was such a plot. The learn^ 
Magistrate had observed, so far as this 

line of defence is concerned that 

“ there was no doubt that the petitioner 


had some reason for filing the petition, be- 
cause it is probable that the petitioner feared 
something in the way of a litigation.” 

At the same time the learned Magis- 
trate was of opinion that the petitioner 

" had no justifiable grounds for wording 
the petition in the way that he did or at least 
that the contents of the petition were gross 
exaggerations.*’ 

The learned Magistrate appreciated 
fully the difficulty of sustaining a charge 
under S. 500, I. P. C., upon a petition of 
this character presented before a Magis- 
trate and has pertinently observed thus : 

“ As regards the written defamation the 
responsibility of the accused for stating that 
the complainant meant to kill him is a prob- 
lem of great difficulty.” 

He appreciated also that the motive 
of the complainant in instituting the 
present case was **not to vindicate him- 
self but to injure the accused* . In the 
result, however, beheld that the ac- 
cused did not use due care in wording 
his petition in the way in which he had 
done and being of opinion that the ac- 
cused had overstepped his privilege con- 
victed him under S. 500, I. P- O. 

In convicting the accused on the 
ings to which I have referred the learned 
Magistrate in my opinion has not given 
due weight to two important matters. 
In the first place it seems that there is 
a body of evidence proceeding from 
witnesses who were examined on behalf 
of the defence and which to a certain 
extent showed that from time to time 
threats were uttered by the complainant 
or his associates, though not exactlyo o 
same nature as was alleged in the peti- 
tion which the aoongod filed. It may be 
that the Witnegaes who have depoaed to 
theae threata are people m whom not 
much confidence may be placed. This 1 
say beoauae of the fact that the learned 
Magistrate has not thought fit to make 
any particular reference to the evidence 
of these witnesses. Even then the que^ 
tion remains as to whether these 
nesses who have now come before the 
Court to speak to these threats did not 
supply to the petitioner the information 
which formed the foundation of his peti- 
tion and which information was to a 
certain extent exaggerated for the pur- 
pose of making out that there * 

threat to murder the petitioner and 
on. This in my opinion. V* 

getber unreasonable assumption ^ 
and if these witnesses 
the information to the petitioner and 
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the petitioner apprehending that there 
■was some risk of his life or his safety 
exaggerated the information that he 
received and put in the petition in mat- 
ters which ultimately brought about 
this case. I am very doubtful as to 
whether a conviction under S. 500, 
I. P. 0., would be maintainable. 

The other matter is the important 
principle which should guide a Court in 
the matter of a case under S. 500, I P.C . 
when ^it is said to rest upon allegations 
made in a complaint to a Court. That 
principle has been laid down in a series 
of decisions amongst which I propose to 
Mfer to only a few. In the case of 
Bmperor v. Abdool Wadood (1) the High 
Court of Bombay in dealing with Excep. 
9 to S. 499, I.P.C., and following an ear- 
lier decision of that Court in the case 
of Bhawoo Jivaji v. Dayal (2) 

observed thus ; 

‘‘ Good faith in the Exoep. 9 requires not. 
indeed, logical infallibility but due care and 
attention. But how far erroneous actions or 
statements are to be imputed to want of due 
care and caution must, in eaoh case, be con- 
sidered with reference to the general ciroum- 
stanoes and the capacity and intelligence of 
the person whose conduct is in question. It 
IS only to be expected that the honest con- 
olnsions of a calm and philosophical mind 
may difler very lar^jely from the honest con- 
clusions of a- person excited by sectarian zeal 
and nntrained to habits of preoise reasoning.” 

This priuciplo has bcou accepted as 
well-founded by Suhrawardy, J., in the 
case of Promotho Nath Mukhopadhaya 
y. Emperor (3). In determining whe- 
ther due care was taken by the accused 
allowances, therefore; have got to be 
made for the intelligence of the accused, 
his capacity to reason, the circamstances 
[under which he was placed and the oc- 
jeasion which necessitated his making 
the imputations. Bearing this principle 
in mind, am of opinion the learned 
Magistrate in considering the question 
as to whether there was due care and 
caution on the part of the aconsod has 
iapplied to the case a rather too exacting 
standard. In view of the findings to 
which I have referred I think this is a 
case in which I might say adopting the 
words of Markby. J., as used in the maU 
ter of a petition, in Sibo Prosad Pandah 
In the matter of U) that the facts seem’ 
to me to show that the accused, a C'^m- 
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paratively ignorant and timid man ap- 
prehending harassment by the complai- 
nant did what a man of superior intel- 
ligence and knowledge of the law could 
not have done, namely, presented a peti-; 
tion to the Magistrate but I have little, 
doubt that he acted with a desire to pro-' 
teot himself by an appeal to the Magis-i 
trate rather than to injure others. lam 
of opinion, therefore, that it would not 
be right to uphold the conviction of the 
petitioner under S. 500, I. P. 0., in the' 
circumstances to which I have referred. 

The result is that the rule is made 
absolute, the conviction and sentence 
passed on the petitioner are set aside 
and ordered that the fine, if paid, bo 
refunded. 

R.M./r.k, Conviction set aside. 


{ 


1> [1307J 31 Bom. -.^03=9 Bom. L. R 280 
3) [18891 1-2 Bom. 377. * 

(3) A. I. R. 1923 0»1. 470. 

(41 [1879] 4 Cal. 124=.3 C. L. R. 129. 
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Buckland. j. 

On difference between 

Suhrawardy and Graham, JJ. 

Sham, Lai Ehettry — Petitioner. 

V. 

Corporation of Calcutta — Opposite 
Party. 

Ciminal Revn. No 1340 of 1928, Deci- 
ded on 12th April 1929. 

(a) Calcutta Municipal Act (3 B. C. of 
1923), S. 363 — (Per Buckland and Graham, 
*/•/.,) However neceesary for privacy it is 

erect boundary walls 
18 feet high without sanction — Magistrate's 
discretion ordering demolition held rightly 
exercised. {Suhrawardy, J. contra). 

A person without sanoGion and in defiance 
of the Calcutta Municipal Act and rules of 
the Corporation erected a boundary wall 18 
feet high though under law he was limited 
to a height of 10 feet and the Magistrate ordered 
demolition. It was admitted that the walls 
were necessary for securing privacy of the 
premises. [P 792 0 1] 

Held-. iPer Buckland and Graham, JJ ), that 
there was breach of S . 363 road with S. 3 ( 7 ) 
and the order of demolition by the Magistrate 
was valid and legal and the discretion was 
rightly exeroised. [p 794 0 2 } 

That lilagistrate should not as a course of 
equity order demolition and that Magistrate 
did not exercise proper discretion when betook 
into account simply the fact that the struo- 
ture was put up without the sanction of the 
Corporation. (Per Suhrawardy, J.. contra.). 

[P 782 0 2 P 783 O 1] 

,924 Municipal Act (3 B. C. of 

1923,5. 363 — Scope — Discretion should be 
exercised on equitable grounds. 

Suhraioardy, J, — 3. .363 is not imperative 
inasmuch as it says that the Magistrate may 
make an order directing th»t such erection 
etc., or so much thereof as has been executed 
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unlawfully be demolished or altered. One 
of the grounds on which such an order can be 
passed is that the erection has not been com- 
menced after obtaining the permission of the 
Corporation but the section makes it discre- 
tionary with the Magistrate to make such an 
order and it has been interpreted by the Court 
that the discretion vested in the Magistrate 
under this section should be exorcised on 
■equitable ground : 33 Cal. 2S7 ; 3^ 

Foil ^ 

(c) Calcutta Municipal Act (3 B. C. of 

1923). Scb. 17, Rr. 30 and 32— Scope. 

Rules 30 and 32 are intended to affect biiila- 
ings and structures dealt with by the Act of 
1899 and were never intended to apply to 
boundary walls which are included in the 
term “building" by the Act of 1923^^ ^ 

(d) Equity— Equitable consideration not 
to be invoked in favour of wilful wrong- 

^ Graham, /.—Equitable considerations ought 

not to be invoked on behalf of the Pf'Jy 
has pub himself in the wrong -by 

regarding the law. LP ' 

Bepin Chandra Malik and Prohodh 
Krishna Shome—ior Petitioner. 

D. N. Bagchi and Gopendra Krishna 

Banerji — for Opposite Party. 

Suhrawardy. J.— In this revision ap- 
plication the petitioner has asked us to 
eet aside the order 'of demolition of the 
boundary walla constructed by him in 
his premises passed by the Municipal 
iMagistrate of Calcutta. The facts are 
Ithat sometime in 1911 the petitioner 
[obtained sanction to build a house and 
according to it he constructed the pre- 
sent house with boundary walls 10 feet 
high. Recently be raised the height of 
the boundary walls in order to^ secure 
the privacy of his premises to IS feet. 
This he did without obtaining sanction 
from the Corporation. A notice was 
therefore served upon him under S. ^63, 
Calcutta Municipal Act (Ben. Apt 
1923) and the case started against him 
resulted in the order complaiued of. 

“Building” was not defined in the pre- 
vious Act of 1899. but a definition has now 
been added by the Act of 1923. Accord- 
ing to that definition a wall other than a 
boundary wall and not exceeding 10 feet 
in height is -a building: and under the 
provisions of the Act, sanction has to 
be obtained from the Corporation before 
constructing any building. It nob 

disputed that the walls were raised to 

their present height of 18 feet without 
sanction from the Corporation; and an 
application subsequent to the^prosecu^on 
was made for necessary sanction. The 
learned Municipal Magistrate has ordered 


demolition of the boundary walls mainly 
upon the ground that they were built 
without the sanction of the Corporation. 
The order passed by the learned Magis- 
trate is in these words: 

“As the 18 feet high boundary walls are 
unlawful, I direct that so muoh of those 
walls be demolished by the Corporation of Cal- 
cutta at owner’s expense as will reduce their 
height to 10 feet." 

Then he goes on to add: 

"As it is stated that ladies would be visible 
by the reduction of the high walls, I have no 
objection to temporary screens of mats or 
corrugated iron sheets being put up where re- 
quired until a change in the configuration of 
the buildings in the vicinity makes suob 
screens unnecessary." 

The ground therefore upon which the 
order was passed is that the building is 
unlawful, that is, in contravention of 
the provisions of the law. S. 363, 
Act of 1923 is not imperative inasmuch 
as it says that the Magistrate may make 
an order directing that such erection 
&c., &c., or so much thereof as has been 
executed unlawfully be demolished or 
altered. One of the grounds on which 
such an order can be passed is that the 
erection has not been commenced after ob- 
taining the permission of the Corporation 
bub the section makes it discretionary 
with the Magistrate to make such an 
order and it has been interpreted by 
this Court that this discretion vested m 
the Magistrate under this section should 
be exercised on an equitable consideration 
of all the circumstances of the 
Sa7n.ad v. Corporation 
In Chuni Lai Dutt v. 

Calcutta (2). it was held fc^^t the power 
of the Municipal Magistrate under 
S. 449. Act of 1899. corresponding to 
S. 363 of the present Act is similar to 
the power exercised by a Court of equity 
in granting mandatory injunctions and 
therefore such power should be exercised 
with due regard to those rules which 
guide Courts of equity in granting in- 
junctions. The learned Magistrate, it 
seems to me, has not considered whether 
the walls have as -they are at ^ 
caused any inconvenience to neighbo 
house-owners or are otherwise un esi- 
rable from sanitary or any other . 
view. The Magistrate does not 

proper discretion when he . —g 

Lnnt simply the ^otjhat the struota^a 

(1) C190<>] 33 Cal. -287=10 O. W. N. 192 ® 

(2) C1907] 34 CaU S41-11 0. W. Ns 90 . 
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were pub up without the sanotion of the 
CorporatioQ and orders their demolition. 
The object which the legislature had in 
view by making it discretionary with the 
Magistrate to order demolition of un- 
authorized structures will be defeated if 
it is held that unauthorized structures as 
such must be demolished. In my judg- 
ment the legislature has intentionally 
vested the Magistrate with such discre- 
tion in order that the Magistrate should 
take into account all the circumstances 
present in a particular case and then if 
in its judgment, it is necessary that 
such structures should be demolished, he 
should so order. In the present case the 
Building Inspector of’the Corporation has 
stated (and it has been accepted by the 
Magistrate) that the walls are necessary 
for securing privacy of the premises; and 
further that it would not be objection- 
able from the municipal point of view if 
the petitioner put up instead of brick- 
built walls, matwalls or corrugated 
iron sheets. This view may or may not 
be correct but it shows from the point of 
view of the petitioner that these walls 
were necessary and that the Corporation 
could have no objection on the ground of 
inconvenience to the neighbours or on 
any other ground if the walls instead of 
bricks are made of iron-sheets. 

In the course of his judgment the 
learned Magistrate has referred to certain 
rules contained in Sch. 17 of the Act which 
require some spaces to be left on two 
ides of*a building and some other rules 
relating to the height of a building with 
reference to spaces around it which must 
be at the angle of prescribed degrees 
mentioned in those rules. They are Rr. 
30 and 32, Sch. ' 17 of the present Act. 
These rules and some others laying down 
special considerations which should pre- 
vail in allowing construction of a build- 
ing were also in the repealed Act of 1899. 
Though by the Act of 1923 the definition 
of building has been introduced no change 
has made in these rules. Reading these 
rules it would appear that they 'were in- 
tended to affect buildings and structures 
dealt with by the Act of 1893 and were 
never intended to apply to boundary 
walls which are included in the term 
“building” by the Act of 1923. For in- 
stance there is a provision that some 
space should bo left on both sides of a 
building: it can hardly apply to boun- 
dary walls for it would not be possible to 


leave any space on the outer side. There 
were other matters also dealt with by 
the rules which cannot apply to boun- 
dary walls. In my opinion these rules 
do not apply in the case of boundary 
walls. R. 18, Sob. 17, empowers the 
Corporation to allow boundary walls to 
be erected to any height which the Cor- 
poration may think fit and proper. This 
discretion is not given in the case of any 
other building and therefore it is clear 
that the rules affecting buildings pro- 
perly so-called are not applicable in the 
case of boundary walls. 

I am therefore of opinion that the 
learned Municipal Magistrate should not 
have passed his order only on the fact 
that these walls were raised to a height 
of 18 feet without the sanction of the 
Corporation. He should have taken into 
consideration the circumstances of this 
particular case and if in his opinion it 
was necessary that these walls should be 
removed he might under S. 363 order 
their demolition. If, on the other hand, 
as is apparent from his judgment there 
is no such special objection to the walls 
remaining in their present condition, he 
should not as a Court of equity order 
their demolition. In this view of the 
matter I would make the rule absolute 
to this extent that the order of the 
Municipal Magistrate of Calcutta dated 
8th October 1928 should be set aside and 
the matter remitted to him for a consi- 
deration of the entire case and all the 
circumstances attending it and decide it 
according to law. 

Graham, J. — In this case a rule was 
issued to show cause why an order of the 
Municipal Magistrate of Calcutta direct- 
ing a portion of the boundary walls to be 
demolished should not be set aside. The 
facts are not disputed. The petitioner 
Sham Lal Khatry residing at 21/2 
Baranashibashi Ghoso’s Street erected 
or caused to be erected a boundary wall 
upon this premises to the height of 18 
feet without obtaining the sanction of 
the Corporation. Now, that being so, it 
is clear that there was a breach of S. 363, 
Calcutta Municipal Act (3 of 1923) read 
with S. 3 (7) of the Act, and that the 
order for demolition is a valid and legal 
order. 

But it is argued that, even if the order 
was a legal order, the learned Magis- 
trate was not bound to direct the demo- 
lition of the wall and that he ought not, 
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having regard to the facts of the case, 
to have made such an order. One of the 
reasons advanced in support of this con- 
tention is that the Magistrate has him- 
self observed that there would be no ob- 
jection to a temporary screen consisting 
of mats or corrugated iron sheets, and 
therefore it is urged that the walls al- 
though over 18 feet in height should 
have been allowed to remain, and the 
petitioner should have been merely fined, 
if necessary, for not obtaining previous 
sanction. Such temporary erections 
would, it may be observed, not be the 
same tiling as a pucca wall; but the 
learned Magistrate may be in error in 
this view that they would not be open to 
objection, for such erections, though 
temporary, may amount to an interference 
with the rights and amenities of persons 
occupying houses in the immediate neigh- 
bourhood- Be that as it may, the order 
of the Magistrate is warranted by law 
and I see no reason why we should in- 
terfere with it. The petitioner is not 
certainly entitled to any sympathy, since 
he admittedly failed to comply with the 
law. and it was only after these proceed- 
ings were instituted that he made his 
belated application to the Corporation 
for sanction. On grounds of principle 
I think that we ought nob to interfere 
unless there has been some gross or pal- 
able failure of justice.^ la the exercise of 
our revisioaal jurisdicfcioD, all that is 
necessary for us to see is whether 
there has been any error of law. or irre- 
gularity, or abuse of, or failure to exer- 
cise judicial discretion such as to justify 

our interference. In my judgment no 
such case has been made out It has 
been urged that the matter should be 
looked at from the point of view of 
eouitv; and reference has been made to 
the case of Ckunni Lai Dutt v. Corpora- 
tion of Calcutta (2). In my opinion equi- 
table considerations ought not to be 
invoked on behalf of a 

himself in the wrong by wilfully disre- 
garding the law. Furthermore even if 
the view laid down in the reported case 
which I have just referred be accepted. 1 
would hold that the Magistrate has exer- 
cised his discretion and has on a dnocou- 
deratiou of the facts made the order for 
demolition. For these reasons the rule 
should in my judgment be discharged. 
(Their liordships having differed, the case 
was put before Buoklaud. J.l 


Buckland, J.— This is really a very 
simple matter. The petitioner without 
sanction and in defiance of the provisions 
of the Calcutta Municipal Act of 1923 and 
the rules of the Corporation erected a 
boundary wall 18 feet high though 
under the law he was limited to a height 
of 10 feet. That he has broken the law 
there is no question- Nor is there aoyj 
doubt that the learned Magistrate had 
the power to make the order whiolj he 
has made. It has been argued that the 
learned Magistrate did not properly exer- 
cise his discretion and that it has not 
been shown that the wall erected to the 
height of 18 feet would be a nuisance or, 
as has bean said, an- obstruction to the 
public whatever that may mean. ^ In this 
connexion it is necessary to point out 
that there was only one witness eallM 

before the Magistrate and that was the 

Building Inspector. After establishing 
the case for the prosecution he was cross- 
examined on points arising out of the 
provisions of the Calcutta Municipal Act. 

It is true that he said that: , * 

“Had the boundary walla been made 10 feet 
high and corrugated iron aheeta properly fixed 
over them to the present height there woald 

be DO objeotion*’^ 

This appears to have been adopted by 
the Magistrate in making his order for 

he said: 

“I have no objection to temporary soreens 
of mata or ootrngated iron sheets being put 
np where required, until a change in the 
oonfignration of the hoildlogs in the vicinity 
makes such screens unnecessary.' 

The Magistrate in my opinion not onlw 
exorcised his discretion in the 
open the very limited materials boford 
him bub did so correctly, and his order) 
therefore should be upheld- 

I desire, however, to add, without ex- 
pressing any final opinion on the matter, 
that so far as the Magistrate has referred 
to corrugated iron sheets it is doubtful 
whether having regard to the definition 
of “building” in S. 3, sub-S. 7. Calcutta 
Municipal* Act. corrugated iron sheets 
superimposed upon a boundary wall 10 
feet high would not in law have the same 
effect as the erection of a masonry struc- 
ture 18 feet in height. It is also qo^tion- 
able whether upon a prosecution of tu}* 
nature the Magistrate was competent in 
effect to give sanction to a structure sn^ 
as be describes. The Buie is discharged. 

v.b./b.K. discharged- 
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Pearson and Patterson. JJ. 

Suretidra Nath Banerjee — Gomplai* 
nant — Petitioner. 

V. 

Dhirefidra Nath Dhar and another — 
Accused — Opposite Parties. 

Criminal Revn. No. 40o of 1929, De- 
cided on 14th June 1929. 

Criminal P, C., S. 562 (1-A) — Release 
after conviction on due admonition under S. 
562 (I'A) is discretionary with Magistrate. 

It is disorotionary with the Magistrate to 
aot under S. 562 (L*A) having regard to all or 
the various matters which are there enume- 
rated and unless it can be said that discre- 
tion has been wrongly exercised or has not 
been judioially exercised. High Court cannot 
intcriere. [P 785 O 1] 

Probodh Chandra Chatterjee — for 
Petitioner. 

Mrityunjoy Chattopadhya and Biraj 
^ohan for Opposite Parties. 

Judgment. — In this case the accused 
was charged under S. 427, I. P, 0. relat- 
ing to an incident whereby the accused 
cut down a oocoanut tree belonging to 
the complainant. The accused set up the 
case of consent, but that has been nega- 
tived by the learned Magistrate. He, 
however, was satisfied that the offence 
was of a trivial nature. Accordingly he 
dealt with the case under the provisions 
of S. 562 (1-A) whereby the accused was 
released with an admonition. 

The complainant has obtained this 
rule and asks that some punishment 
should be awarded in respect of the 
offence committed. It is not a matter 
which commends itself to us, whether we 
look upon it as an application made by 
a complainant for enbancemeot of sen- 
tence, or as in the nature of an appeal 
against an acquittal, and it is quite clear 
that a strong case would have to be 
made out on the merits before this 
Court would interfere at all in such a 
|oase. It is a case for the discretion of 
ithe learned Magistrate to aot .under this 
subsection having regard to all or any 
jof the various matters which are there 
enumerated, and unless it can be said 
ithat that discretion has been wrongly 
lezercised or has not been jndioially 
^exercised we should be in any event un- 
iable to interfere. It is not necessary to 
express any opinion as to the practice to 
be followed in a case such as this where 
the rule has been issued and at the hear- 

1929 0/99 & 100 


ing it is not supported on behalf of the 
Crown but is supported by the com- 
plainant only, though it is said that on 
that ground also the rule ought to fail. 

As the rule in this case has been 
granted by a Bench of this Court wo 
have gone into the case on tiie merits 
and we think that it ought to be dis- 
charged. 

v.b./r.k. Rule discharged. 


A I. R. 1929 Calcutta 785 (2) 

Bdckland, j. 

on difference hetxceen 

Mukerji and Graham, JJ. 

^ AH Akabbar — Complainant — Peti- 

tioner. 

V. 

Kasem Ali — Accused — Opposite Party . 

Criminal Revn. No. 1036 cf 1928, Deci- 
ded on 1st February 1929, against deci- 
sion of Additional Sess. Judge, Backer- 
gunj, D/- 26th June 1928. 

Criminal P. C., S» 439— Rule issued for 
the enhancement of sentence on application 
of complainant should ordinarily be dis- 
charged, if the Crown does not support the 
application. 

Where a person was oonvioted on a pica of 
guilty and on a rule being issued for enhance- 
ment of sentence on the application of 'the 
complainant, the Crown did not appear to 
support it. 

Held : that in such a case the rule should 
ordinarily be discharged unless it is clear 
beyond doubt that it should be made absolute 

D r. . 787 0 2] 

JXaahika Banjan Guha — for Petitioner. 

Suresh Chandra TaluQdar~^ioT Oppo- 
site Party. 

Mukerji, J— This ‘ rule has been 
issued at the instance of the complainant 
in a case in which the accused has been 
convicted by the Additional Sessions 
Judge of Baokergunj under Ss. 304 (ii) 
326 and 148, I. P. C. and sentenced to 
undergo rigorous imprisonment for one 
year under S. 304 (ii), I. P. 0. and for 
six months under S. 148, I. P. C., the 
sentences to run concurrently, no sepa- 
rate sentence under S. 326, I. P. C., 
being considered necessary by the learned 
Judge. The accused had pleaded guilty 
to the charges and prayed for mercy. 
The learned Judge in passing the sen- 
tenoe^has observed that he had considered 
the circumstances under which the offen- 
ces had been committed and also taken 
into consideration the age of the accused. 

The Crown has not moved in this 
matter nor has the Crown appeared to 
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back up the application for enhancement 
though the rule was issued upon the 
District iSIagistrate. 

Apart from the reasons which I have 
set out in full in my judgment in Supe- 
rintendent and Remembrancer of Legal 
Affairs^ Bengal v. Jnanendra Rath (1), 
which have led me to hold that in a case 
like this it is not possible to enhance 
the sentence unless there has been a 
regular trial of the case in spite of the 
accused’s plea of guilty. I think the 
rule should be discharged on the simple 
ground that the Crown has not supported 
it. For the view I take I have given my 
reasons in full in Pramatha Nath v- 
Ganga Charan (2). 

I would discharge the rule. 

Graham, J. — In this case a rule was 
issued to show cause why the sentence 
passed upon the accused Kasem Ali 
should not be enhanced. 

The case for the prosecution was that 
on 13th December 1927 at about 1 p, m. 
one Asmat Ali, uncle of the petitioner, 
was going to a place called Baliakhali to 
receive insti'uctions in connexion with a 
civil suit when he was waylaid and 
severely beaten by the above mentioned 
Kasem Ali and ethers, and Asmat Ah, 
who raised an alarm, received a spear 
wound in the chest from Kasem Ah 
which resulted in his death sense *10 

days later. i e i. • i 

The accused was committed for trial 

to the Court of Sessions on charges under 

Ss. 304 (2). 326 and 148, ^■^•5::. 

pleaded guilty. The learned Additional 
Sessions Judge accepting the plea con- 
vioted the accused under these three 
sections and sentenced him under S. 304 
(ii; to one year’s rigorous imprison- 
ment ani to six months 
prisonment under S- 148, I. P- C. _both 
sentences to run concurrently^ f 
tence was passed under S. 32b, 1. ir. o. 
Thereafter the present rule was obtained. 

The question is whether the sentence 
is so manifestly inadequate that we 
ought to interfere. In my opinion there 
can be no doubt that the sentence which 
has been inhiotod is altogether out of 
proportion to the offence committed. It 
seems to be clear that Asmat All was 
deliberately waylaid by a ^mber of 
persons including the accused Kasem All 
the motive for the attack bei ng civil and 

( 1 ) A 1939 Cal. 747=1929 Cr. Casas 395. 

(2) A. i. B. 1929 Cal. 340. 


criminal litigation between the parties. 
Afsar Ali appears to have gone to the 
spot where Asmat Ali was lying and was 
thereupon speared through the chest by 
Kasem Ali. The medical evidence shows 
that it was a penetrating wound on the 
left side of the cheat and was severe in 
character. 

The learned Additional Sessions Judge 
has referred to the circumstances under 
which the offence was committed and 
accused’s age as his reasons for inflicting 
a lenient sentence. But neither of these 
reasons appears to me to carry much 
weight. The attack seems to have been 
a deliberate pre-arranged affair and as 
there was no evidence before the Judge 
it is difficult to know what circumstances 
he was referring to. 

As regards the question of Afl® 
pears that the accused’s age is given as 
23 so that there can be no question oE 

leniency on that account. . 

In my judgment the sentence passed is 
inadequate and I would make the rale 
absolute and enhance it from 1 year to 
3 years' rigorous imprisonment 

(On difference the matter came before 

Buokland, J ) , , , 

Buckland, J.— In this case a rule has 

been issued at the instance of the com- 
plainant calling UDon the accused to show 
causo why the sentence should not be 

enhanced. . 

The accused was convicted on his plea 
of guilty by the Additional Sessions 
Judge of Bikarganj under Ss. 304 fUA 
326 and 148. 1. P. 0., and sentenced to 

one year’s rigorous imprisonment under 
S. 304 (ii) and six months rigorous im- 
prisonment under S- US. the ^^titences 
to run concurrently. The leirned Judge 
stated that considering the circumstances 
under which the offence was CDocmitted 
and having regard to the accused s ago 
he accepted the accused’s plea and con- 
victed him accordingly. The rule was 
issued by this Court at the instance ot 
the compUioant on the ground that in 
considering the nature of the offence and 
the circumstances in which the occur- 
ence took place the learned Sessions 
Judge ought to have passed a more 
severe sentence. Notices were issued %o 
the person convicted as the law jequir^ 
and to the District Magistrate of Bakar- 

ganj. . J— 

Upon tha hearing of the 
has appeared for the Crown. Thi» i« » 
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matter of some importance because it 
makes it clear that the Crown has not 
thought it necessary in the interest of 
public justice either to apply or, on the 
matter being brought to the notice of 
the Court at the instance of the com- 
plainant, to appear in support of the 
rule. On behalf of the complainant it 
is stated that he is actuated solely by 
the desire to further the ends of justice 
and that nothing is further from his 
mind than to gratify his personal vindic- 
tiveness, but this cannot be taken 
literally, ^hat the gratiBoation of per- 
sonal spite should be discouraged is no 
doubt the reason why the Court has con- 
sistently refused to entertain applications 
of this nature at the instance of a private 
prosecutor. At the same time there is 
no absolute rule, and in a case where 
there is manifestly a ground for inter- 
ference beyond all reasonable doubt, it 
matters not whether the case comes 
before the Court of its own motion or at 
the instance of a private prosecutor or 
through any other channel whatever and 
the Court will interfere. This aspect of 
the matter was considered by my learned 
brothers Mnkerji and Graham, JJ. in 
Pramatka Nath v. Ganga Charan (2), in 
in which they differed and the case was 
thereupon laid before C. C. Ghose, J. 
whe appears to have taken the view that 
a rule having been issued there was 
nothing to be done but to consider whe- 
ther or not the sentence should be en- 
hanced, which he did by restoring the 
sentence passed upon the person convic- 
ted by tho trial Court and which had 
been reduced on appeal. I do not take 
tho same view for the reason that a rule 
is issued ex parte and matters have to be 
taken into consideration upon the bearing 
of the rule which are not before the 
Court at the time when it is issued, for 
instance, contentions urgod on behilfof 
the aooused, the attitude of the Crown 
and other possible contingencies. lo this 
case it has been urged before me by the 
learned advocate for the accused that the 
cirouenstanoes of the oconrrenoe were all 
taken into consideration by the learned 
Sessions Jndge, that the deceased man 
was injured in the course of an affray, 
and consequontly it cannot be affirma- 
tively held that a more severe sentence 
should have been passed. 

I nave considerable doubt whether the 
sentence is adequate, and had the appli- 


oation been made at the instance of tho 
Crown I should have been more inclined 
to enhance it. The learned Judge has 
not stated what circumstances he took 
into consideration and it would have been 
helpful had he stated what the circum- 
stances were which led him to pass what 
appears at first sight to be too lenient a 
sentence. Bat as I take a decided view 
that applications of this nature ought 
not to be encouraged at the instance of a, 
complainant or private prosecutor, f am 
not disposed to give such an application: 
any support unless it is clear beyond all 
question that it should bo allowed. In' 
my judgment this is not suoh a case, for; 
in the circumstances I will give the 
accused the benefit of a very doubtful 
supposition that there were sufficient 
reasons present to tho mind of the 
learned Sessions Judge for tiie sentence 
which he passed. The rule will be dis- 
charged. 

p.r./r.k. Rtde discharged. 


A. 1. R. 1929 Calcutta 787 

Mukerji and Mallik, JJ. 

Amar Ghajidra Chakravarty — Defen- 
dant 1 — Appellant. 

V. 

^ Sarodamoyee Debi and others — Plain- 
tiffs — Respondents. 

Appeals Nos. 14 and 15 of 1926, De- 
cided on 13th February 1929, against ap- 
pellate decrees of Addl. Dist. Judge 
Howrah, D/- 3rd July l926. 

Hindu Law — Guardian has authority to 
gift immovable property for estate’s benefit 
or necessity — Gift even in excess of his 
authority binds ward on ratification, after 
attaining majority. 

The Hindu Law dooa allow a gifb oven of 
immovable property by a guardian, just as 
muob as by a karta, for the benefit of the 
estate or for necessity and that however muob 
a guardian may havo exceeded his powers, or 
othervviso acted improperly in his trusts, hia 
acts will be rendered binding on the ward' by 
being ratified or acquiesced -iu, by him, after 
he had attained majority : S M, I, A. 3l9 and 
2 Mad. 91 (P. a.), Ref. (p 733 Q 1, 2] 

Jadu Nath Kanjilal^nd Subodh Chan- 
dra Dutta—ior Appellant. 

Narendra Kumar’ Sarbadhikari and 
M.ahima JUlukul Tlazra for Respon- 
dents. 

Judgment. — These two appeals have 
been preferred by dofendauta 1 and 2, 
respectively from a decree of the Addi. 
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tional District Judge of Howrah, oou- 
firmiag a decree passed by the Subordi- 
nate Judge, First Court, of that place. 
The suit was one for partition and for 
some other reliefs with which we are no 
longer concerned. The claim for parti- 
tion was based on the following allega- 
tions ; — One Ganesh Chandra Chakra- 
varty was the father of the plaintiS, de- 
fendant 1 and defendant 2’s husband 
Prosanna. The properties in suit be- 
longed to Ganesh and he during his life- 
time desired to give one-third share there- 
of to the plaintiS who was her daughter 
but being unable to carry out this wish, 
directed his sons, namely Prosanna and 
defendant 1 to do so after his death, that 
in accordance with this direction Pio- 
sanna, the eldest son, during the minority 
of defendant 1. and for himself and as 
guardian of defendant 1, made a gift of 
a one-third share of the properties to the 
plaintiff. Defendant 3 is a purchaser of 
one of the plots from defendant 2. The 
defence denied the gift and also chal- 
lenged its validity. 

In S. A. No. 15 of 1927, defendant 2 is 
the appellant. On her behalf the genu- 
ineness of the transaction has been ques- 
tionei. The findings of the Courts below 
are conclusive ou this question. 

In S. A. No. 14 of 1927 in which de- 
fendant 1 is the appellant the validity of 
the gift is questioned. The first 

that arises upon this 

whether the gift was void or void- 

able. Prosanna admittedly 

brother of defendant 1 and karfca o t 

family, and the 

latter, on the death of their father. The 
Hindu Daw makes no distinction between 
a fiift and other kinds of alienation. The 
guardian of a minor cannot give away 

hi3 ward's property in Charity, and under 

ordinary circumstances the karba of a 
family cannot bind the other rnembers of 
the family by making an alienation in 
^he nature'^of a gift. But the Hindu Law 

does allow a gift even of 
Derby by a guardian, ]usb as much as b> 

a karta, for the benefit of tbe estate or 

for necessity: see the Mitakshara Chap. 

r g. 1, paras. 28 and 29 ; and Kalu y. 
Barsu (!)• Jt cannot, therefore, be said 
that the gift will not operate on the 
share of defendant 1 under any circum- 
stances or that it was altogether void. 
There is clear au thority for th e propos i: 
( 1 ) [1895J 19 Bom. W3. 


tion that however much a guardian mayj 
have exceeded his powers, or otherwisei 
acted improperly in his trusts, his acts 
will be rendered binding on the ward by 
being ratified or acquiesced in, by him, 
after he has attained majority : C. C. 
C. Venkatachala Beddyar v. Banga- 
stoamy (2) and Bamaswami Aiyar v. 
Venkataramaiyar (3). Nothing in the 
shape of a justifying necessity has been 
proved in the present case. The true 
question therefore is whether there has 
been ratification or acquiescence. 

On the question of ratification or 
acquiescence the finding of the learned 
District Judge is that 

“ some 10 or 12 years after the execution or 
tbe deed of gift tbe provisions of t^at ®eed 
had actually been put into operation between 
tbe parties. *’ 

Thia finding, he has arr^ed 
two documents only. viz.. Exs. ^ 
which, in our opinion do not by them- 
selves lead to any such oonolusion. iuey 
only go to indicate that defendant 1 
knew that the plaintiff held some share 
under a gift from Prasanna, and even 
though they oonvoyod an information to 
defendant 1 as to the quantum of that 

share, they do not t 

was aware that the plaintiff had got 

under the gift a half of one-third out ot 
the share of defendant 1. There are we 
find other materials on the record on 
which a finding on the question o‘ '■ 7 '“' 
cation or aoquiesoenco was arriv^ at py 
the trial Court, but the learned District 
Judge has not dealt with those material 

or examined them with a 
whether they would support such a 

^“The^deoreo of the lower appeUate Court 

is aooordingly sot aside and 
remanded to that Court to rehear the 
appeal on the aforesaid question and 

then to dispose of it finally. 

The result is that S. A. 15 is dismiss^ 
but without costs, and S. A. U is al- 
lowed in the manner indicated 
costs therein being dependent on the 

result of the remand. 


P R. 'b K. 


Case remanded* 


(3) C1860] 8 M. I- A. W9=* 

(S) [1878] 2 Mad. 91=6 I. A. 196=6 V. JJ. 

8i7sr4 Sar. 42 (P.O.). 
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A. I. R. 1929 Calcutta 789 

Rankin, C. J. and Cammiade, 3 . 

Haran Chandra KarmaJcar — Defen* 
danfe — Appellant. 

V. 


Kishori Lai Ghosh — Plaintiff — Res- 
pondent. 

Appeal No. 2096 of 1924, and Cross- 
Appeal No. 119 of 1925, Decided on 19th 
May 1927. 

(a) Deed — Construction — Instrument pur- 
posely altered by person in lawful possession 
in material part is void and no suit can be . 
brought on it nor can it be used in defence. ^ 

Wherever any insbrumonb is purposely 
altered by a person in lawful possession of it 
in a material part of it the instrument is void 
for the purpose of enabling any person bo sue 
on it or defend himself by using it as a direct 
defence depending on its obligatory force as 
an instrument : Master v. 4 T. R. 320, 

Foil, [p 790 0 1] 

(b) Bengal Tenancy Act (8 of 1885), Ss. 
105 and 50 — Claim for amount on account 
•of submerged land on basis of kabuliat and 
further for enhancement of rent for excess 
of land — Kabuliat materially changed by 
interpolation regarding unit of measure- 
nient — Kabuliat was held void for claim 
and in latter case presumption under S. 50 
took effect. 

In a proceeding under S. 105, a landlord 
put forward a kabuliat as the governing docu- 
ment of the tenancy and on the basis of that 
asked drst of all for Rs. 5 on account of the 
suspension of rent on account of 3.^ bighas 
of land submerged under water at that time. 
The second relief was for enhancement of 
rent on account of the rise in the price of 
crops. Thirdly he asked for additional 
rent on account of additional area. The 
kabnliat contained the usual terms : “When- 
ever you so desire at future time you 
will measure the land and for the land thus 
found out on measurement you will be com- 
petent to settle the jama according to the 
rates prevailing for the different classes of 
land in the village.” In the margin there 
was a subsequent interprolation “measure- 
ment of the land will be made in accordance 
with the terms of the kabuliat by a raai- of 
80 cubits, 1 cubit being equal to 18 inches,” 
The kabuliat was thus materially altered. 

Held : (i) that as the kabuliat formed the 
foundation of the claim of Rs. 5 kabuliat 
cannot bo the evidence at aU on the part of 
the landlord and further (ii) that it cannot 
be ovidonoo for additional rent as it was im- 
mediately necessary to enquire what land was 
comprised in kabuliat so as to determine 
amount of encroachment which in 'its turn 
necessitated the reference to the void instru- 
ment, and thereafter presumption under S. 60 
•took effect and took away the claim alto- 
gether. [P 790 o 1, 2] 

Radha Binode Pal and Bhupendra 
Kumar Basu — for Appellanf:. 

Samarendra Nath Dutt and Tarakesh- 
war Nath Mitter — for Respondent. 


Rankin, C. J. — la this oase the ques- 
tion arises in a proceeding before the 
Assistant Settlement Officer under S. 105, 
Ben. Ten. Act, The position is quite 
shortly this that the plaintiff has three 
causes of action. He puts forward a 
kabuliat as being the governing docu- 
ment of this tenancy and he asked first 
of all for Rs. 5 to be allowed because that 
sum of Rs. 5 was, on the basis of the 
terms of the kabuliat, a suspension of 
rent on account of Sa bighas of the hold- 
ing being submerged under water at that 
time. He asked secondly for enhance- 
ment of rent because of rise in the price 
of the crops and he asked thirdly addi- 
tional rent for additional area. There 
can be no doubt that the claim for Rs. 5 
is a claim based upon the kabuliat ; that 
appears from the plaintiff’s own claim 
before the Settlement Officer. The ques- 
tion of excess laud is plainly a claim 
based upon the kabuliat not because he 
could not got it but for the kabuliat 
under the Bengal Tenancy Act but be- 
cause it is immediately necessary to en- 
quire exactly what land was then com- 
prised within the kabuliat in order that 
one may know whether there has been 
an encroachment or not. The kabuliat 
contains the usual terms : 


Whonevor you so desiro at any future time 
you will measure the land and for the land 
thus found out on measurement you will bo 
competent to settle the jama according to tha 
rates prevailing for the different classes of 
land in the village. , * i , 

Now in that kabuliat there was an 
interpolation : 

“measurement of tha land will be made in 
aooordanoe with the terms of this kabuliat by 
a rasi of 80 cubits, 1 cubit being equal to 
18 inohes.” 

It all depends upon the standard of 
measurement employed at the time of 
this kabuliat, what area was included in 
it and the plaintiff when he had his 
claim put forward under this kabuliat 
insisted upon it being accepted as the 
term of the tenancy including the inter- 
polation. 


Now the question arises because the 
lower appellate Court has found that the 
kabuliat itself is not a forgery alto- 
gether but that it is clear enough that 
this writing in the margin is a subse- 
quent interpolation. In dealing with the 
kabuliat it appears that the interpola- 
tion must have been made by a person 
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in whoso possession the kabuliat was, 
namely from the side of the landlord and 
the doctrine which is relied on in this 
appeal is the doctrine laid down in the 
case of Master v. MiUer (1) a doctrine 
■which has been stated in this way . 

“whenevor any instrument is puposely ai* 
Itered by a person in lawful possession ol w 
iin a material part of it, the instrument is 
Ivoid for the purpose of enabling any person to 

,sue on it or to defend himself by using it as 

'a direct defence depending on its obligatory 
foroe as an instrument.” 

These are the words used by Brett, L. J-, 
in Supfel v. Bank of England (2). 

The lower appellate Court has held 
that the tenant has proved that he has 
held the tenancy at an unvarying rate of 
rent for over 20 years and when the 
tenant appeals to the presumption under 
S. 50, Ben. Ten. Act, that lower appellate 
Court bolds that the claim would be 
good but for the fact that the kabuhat 
shows that the jama was created m 12 / 5- 
■We have therefore to consider whe- 
ther this kabuliat may be used in con- 
nexion with that point in connexion 
with the question of Rs. 6 the suspended 
rent and the question of additional rent 
for the excess area. As the tenant has 
succeeded upon all the points except on 
the question of rise in the price of crops 
and haja, we consider that aspect of the 

Tn my judgment this kabuliat in these 
oiroumstanoes is not evidence at all on the 
part of the landlord because it is the 
Foundation first of all of his claim to the 
Rs. 5. In the second place I do not 
ithink it is any evidence on the question 
U the rise in the price of staple crops. 
Prima facie the tenant has a tenancy 

ZhTch would entitle him to the Presump 

fV»of he held it at a fixed rate of 

rent since the Permanent Settlement. 
This document has been put forward m 

? Claim f°y“'^-raXrd-sFmero‘en! 
rucrre trhelause in i. ehsence 

the presumption under S. 5 

awa? the claim altogether. The land- 
lord has been using the very terms of the 
kabuliat to show the origin of ^ ‘ 

anoy to rebut this presumption and to 
say that that can be distinguished 
a Lse in which he is suing on the kabu- 
Uat is to my mind a distinction without 
aTfferecce The landlord take^his^ 

■ I ■ ■ ■ -t 


on this kabuliat as the origin of the ten- 
ancy and fails to prove it otherwise.^ 
The presumption under S. 50, Ben. Ten. 
Act therefore prevails against him. 

In my judgment therefore the oorreofc 
view is to allow the appeals by the de- 
fendant and to find that he has a tenancy 
the rent of which is not enhanoible by 
virtue of the presumption under 8. 5l> 
disregarding the kabuliat. In the same 
way the claim for Rs. 5 as charged is 
also disallowed. In my judgment the 
plaintiff’s claim for excess rent for excess 
area must be disallowed, first of all it i& 
impossible to make that case without 
putting in the kabuliat as the oasis of 
the case; secondly it was with respect 
to this very matter that the int^pola- 
tion was originally put in; and thirdly 
the claim laid was upon the document as 
altered and not upon the document as it 

originally stood. . . . . 

In my judgment the P”"C>P'® “/‘n 
case of Master v. Miller (1) shonld be 
enforced veryetrictly when the °“cc='°° 
for its application arises. 

I think the result is that the defendant 
appeals should be allowed with cpsts end 
the cross-objection of the plaintiff 

dismissed with costs. 

Cammiade, J. — I agree. 

v.B./R.K. Appeal alloxced. 


(1) C1891J B- 320 

(2) C18823 9 Q. B. D. 555. 


2 H. & Bl. 141. 
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B. B. Ghose and Panxon. JJ. 

Prasanna Kumar Saha — Decree- 
holder — Appellant. 

Dhirendra Lai '’oupta - Judgment- 

^,l„or-Bespondentof 

isfhTebrrary 1929 'rom original order 
of 1 st Sub-Judge. Chittagong, D/- 19th 

February 1927. . m f ia79) 

B.neal Court of Ward* AcH9 of 1879h 

Court of Ward. appo,nted_«in«ou 

manager under Ben. , Court to- 

sharer, do not become ward, ot t-our» 

1^. Vo"prev.nt them 

Appointment of 

“rnV:f^V 

render all the coshare .e them from 

of the Court so as intorest In 

incurring debts or A tha ctadi*®*' 

property in question or to bar 
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of atioh ooshaiex from selling bis Interest 
in exeontion of his decree against him. 

[P 791 0 1] 

Sarat Chandra Basak and Chandra 
Sekhar Sen — for Appellant. 

Surendra Nath Ouha and Nasim Alt 
— for Respondent. 

Judgment. — In this case the order of 
the Subordinate Judge appears to us to 
be wrong. He has applied the provi- 
sions of S. 60-A, Court of Wards Act, 
in holding that the interest of the judg- 
ment-debtor in the property attached is 
not saleable. S.60-A, however, refers 
to debts incurred by a ward. The judg- 
ment-debtor in this case is not a ward 
of Court. The Court of Wards was ap- 
pointed the common manager under the 
provisions of the Bengal Tenancy Act 
by the District Judge. That does not 
render all the cosharers of the property 
wards of Court so as to disqualify them 
from incurring debts or selling their in- 
terest in the property in question. As 
every oosharer is entitled to sell his 
interest a creditor of such cosharer is 
entitled to sell his property in execution 
of his decree against him. 

The order of the Subordinate Judge 
is set aside and the case remitted to the 
Court below for proceeding with the 
execution. The appellant is entitled to 
his costs as against the respondent, 
which we assess at five gold mohurs. 

V.B./r.K. Order set aside. 

A. 1. R. 1929 Calcutta 791 

B. B. Ghose and Bose, JJ. 

Saohidananda and others — Defendants 
— Appellants. 

V. 

Jyoti Prosad Singh Deo Bahadur and 
awoiber— Plaintiffs — Respondents. 

Appeal No. 338 of 1927, Decided on 
7th June 1929, from original decree of 
Offg. Sub-Judge, Assansole, D/- 7th May 
1927. 

(a) Bengal Regulation (19 of 1793) — Grant 
of land by zamindar antecedent to Com- 
pany's accession — Land revenue-free and 
possession with grantee— Zamindar has no 
interest. 

All grants made antooedent to 12th August 
1765, and by whatever authority made and 
whether in writing or not, were admitted or 
allowed to be valid, if the grantees had got 
possession of the land and the land had not 
subsequently been made subject to the pay- 
ment of revenue by competent officers of 


Oovernment, and the zamindar can bsvo no 
interest in such lands. [P ?93 O 1] 

(b) Bengal Regulation (19 of 1793) — Rent 
free grant of pattah to debuttar by zamin- 
dar — Grant becomes rent-free lease and 
rights to subsoil remain with grantor unless 
expressly granted. 

Where the documentor sanad granting a 
piece of land describes the grant as a debuttar 
pattah rent-free and not as danapatra or 
arpanam the grant becomes a rent-free lease 
and unless the grantor expressly gives away 
his rights in the subsoil the grantee has no 
right to it: A. I, R. 1929 P. C. 102, Foil. 

[P 705 C 2] 

Khitish Chandra Chakravarti, Gopen- 
dar Nath Das and Satindra Nath Roy 
Choiodhuri — for Appellants. 

N. N. Si rear ^ Sarat Chandra Bose and 
Karunmoy Ghose — for Respondents. 

B. B. Ghose, J . — This is an appeal by 
the defendants against a judgment and 
decree of the Officiating Additional Sub- 
ordinate Judge of Assansol partially de- 
oreeing the plaintifi's suit. The plaintifi 
has preferred a oross-objeotiou against 
that part of the decree by which the 
learned Subordinate Judge dismissed a 
portion of his claim. The suit refers to 
a mouza called Itapara and the plaintiff 
claims that the property is situated with- 
in the ambit of this zamindari. An 
ancestor of his made a grant of the lands 
within the mouza to an ancestor of the 
defendants for performing the sheba of 
an idol named Sri Sri Gopi Nath Jue 
without payment of any rent. Recently, 
at the instance of the defendants the 
revenue authorities recorded the mouza 
in the Register under the Bengal Band 
Registration Act (Act 7 of 1876) as a 
revenue-free estate. Goal has recently 
been discovered underneath the mouza 
and the defendants have set np their 
right to the underground minerals. The 
plaintiff, therefore, brought the suit pray- 
ing that his title to the mouza Itapara as 
zamindar might be declared and bis 
possession of the uncultivated waste lands 
and subsoil minerals might be confirmed. 
No argument was addressed as regards 
those surplus waste lands. It was also 
prayed that it might be declared that 
the defendants are only entitled to the 
surface lands consisting of an area of 
about 121 bigbas and 18 cottas for the 
service of the idol above mentioned. 
There was a further prayer that the 
record of the mouza in the Register by 
the revenue authorities as a revenue-free 
property may be declared to be erroneous 
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and ultra vires. The defendants pleaded 
that the mouza is their revenue-free pro- 
perty. It is admitted that the original 
grrmb of the property in suit was to one 
of their ancestors by an ancestor of the 
plaintiff. It was alleged that the land 
originally formed part of a mouza called 
Bilagram. Subsequently the land granted 
to the defendants’ ancestor formed a differ- 
ent mouza called Itapara a name which 
it now bears having been carved out of 
the parent village Bilagram. The grant 
was made prior to the accession of the 
East India Company to the Diwani of 
Bengal and this grant was confirmed by 
a Superintendent of Baje-Jamin-Duftar, 
the result of which was that it consti- 
tuted a revenue-free estate quite unconnce- 
ted with the zamindari of the plaintiff. 
That being so, the defendants are the 
proprietors of the mouza including the 
subsoil minerals and the plaintiff has 
no connexion whatsoever* with the pro- 
perty. This being the principal question 
in dispute between the parties several 
issues were framed in the Court below. 
It was found by the learned Subordinate 
Judge that the grant in this case was in 
the nature of a demise for divine service 
bub that it was not a grant in favour of 
the deity and that, therefore, the idol 
was not a necessary party to the suit. 

The main issues for trial are issues 
6, 8 and 9. The learned Subordinate 
Judge held in favour of the defendants* 
contention that the mouza in dispute 
formed part of mouza Bilagram alias 

Chaitanyapore. 

It became subsequently necessary to 
give a separate name to the land demis^ 
and it was named Itapara. But the 
plaintiff was not in possession of any 
portion of the land in dispute and the 
land in dispute formed a separate revenue- 
free estate and it did not form a part of 
the revenue paying estate of the plaintin. 
The learned Subordinate Judge, however, 
held that the defendants were not entitle 
to the subsoil minerals, because the 
grant in their favour was made by the 
zamindar who was an ancestor of the 
plaintiff and that, as there was no grant 
of the minerals by the zamindar, accord- 
ing to the long line of authorities the 
defendants are only entitled to live upon 
the land and to enjoy the profits from 
the surface and that they are not enti- 
tled to the subsoil minetals. On these 
findings he made a decree to the effect 


that the plaintiff’s possession of the 
underground minerals in the disputed 
mouza he confirmed in view of the find- 
ing that he was the zamindar of the dis- 
puted mouza and was entitled to the 
minerals and did not part with them in 
the defendants’ favour, but that the other 
reliefs ciaimed by him including the 
prayer for a declaration that the said 
mouza appertained to his revenue-paying 
estate be disallowed. The defendants 
appealed against the former part of the 
decree declaring the plaintiff s right to 
the minerals and confirming his posses- 
sion and the plaintiff preferred a cross- 
objection against the latter part of the 
decree principally against that portion 
where it is declared that the mouza does 
not appertain to his revenue-paying 

estate. 

The argument on behalf of the appm- 
lants amounts to this that upon the find- 
ing of the learned Subordinate Judge 
that the mouza is a revenue-free estate 
and does not form part of the revenue- 
paying zamindari of fcho plainfciffi 
are entitled to the minerals and that the 
Subordinate Judge’s finding that the 
plaintiff is entitled to the minerals under 
the property in dispute is unoonsequ- 
ential to his previous finding. The 
appellants based their title upon three 
documents Ex. (A) the date of which can- 
not be found; bub it would appear from 
Ex. B (1) which is dated 16th Juno 1785 
that Ex. (A) was granted sometime m 
1761 The learned Subordinate Judge 
finds that by Ex. (A) a certain 
of land in mouza Bilagram was grant^ to 
an ancestor of the defendants free of 
revenue. The Bengali word is to the 
effect that no Bajaswa was to be paid. 
This word “Bajaswa may mean both 
rent and revenue. The Subordinate 
Tndee finds that it was necessai^y to grant 
a second dooument Ex. B (1) in 1785 as 
the area of the land granted was not 
specified in the previous document. The 
third document is Ex. B dated 27th 
August 1807. This is a copy of an 
order from the Maharajdhiraj Baha^r. 
the ancestor of the plaintiff, to the Baj 
officers and thanadars and inhabitants 
of mouza Bilagram and runs to the effect, 
that there was a debuttar village 
and that on ceremonial occasions in the 
said village the persons named belong!^ 
to the village Bila wrongfully oommitt^ 
oppression on people with respect to 
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cerfcaia imports ia respeob of village 
Itapara and that those persons were for- 
bidden from molesting the inhabitants of 
the village Itapara. 

It is contended by the learned ad- 
vocate for the appellants as it was 
found by the learned Subordinate Judge 
under S. 48, Regulation 19 of 1793, 
this grant in favour of the defendants 
was confirmed by the Superintendent of 
the Baje Jamin-Duftar, therefore al- 
though it was not registered under the 
provisions of S. 27 of that Regulation, 
the right given to the grantee to hold 
the land revenue-free cannot be consi- 
dered to have been annulled. He farther 
says that the Subordinate Judge ought 
to have held that the plaintiff has no 
concern whatsoever with this property 
and cannot claim any right as zemindar 
of the mouza and that consequently the 
cases upon which the learned Subordi- 
nate Judge held that there was no grant 
of the subsoil by the plaintiff’s ancestor 
cannot be supported. The defendants 
being the proprietors of the property are 
entitled both to the surface and the 
minerals of the mouza. It seems to me 
that the Subordinate Judge is right in 
bolding that if this grant be of a revenue 
'free interest made antecedent to 12th 
August 1765, it having been confirmed 
by the Superintendent of Baje Jamin- 
.Duftar under S, 48, Regn. 19 of 1793, the 
defendants would be proprietors of the 
mouza and entitled to hold it revenue- 
free and the plaintiff would have no 
right to the property. As Mr. Field 
points out in his Regulation of the 
Bengal Code at p. 216 : 

“Non-Badahahi lakbcraj grants may be 
divided into three classes namely, (1) grants 
of dates antecedent to 12th August 1765 the 
date of the Company's accession to the 
Diwani, (2) grant posterior to 12th August 
1765 bnt antecedent to 1st December 1790., 
<3) grants postaiior to Ist December 1790.”. 

With respect to the first class, all grants 
by whatever authority made, and whe- 
ther in writing or not, were admitted or 
allowed to be valid if the grantees had 
got possession and the land bad not sub- 
sequently been made subject to the pay- 
iment of revenue by competent officers of 
Government. With regard to this class 
of lakheraj grant the zemindar can have 
no Interest. 

It is, however, contended on behalf of 
the respondent that reference should be 
made to the preamble of the Regulation 


where it is stated that grants made pre- 
vious to the date of the Diwani and pro- 
vided the grantee had obtained posses- 
sion before that date should he held 
valid to the extent of the intentions of 
the grantor as ascertainable from the 
terms of the writings upon which the 
grants might have been made, and from 
their nature and denomination. It is 
next contended by a reference to the 
grant (Ex. A) that the object was 
that the grantee should build a debuttar 
homestead and by blessing the grantor 
and performing the sheba of the deity 
should go on enjoying the lauds without 
payment of rent. The intention of the 
grantor was not therefore to be presum- 
ed to be that he desired to make the 
grantee full proprietor of the lands con- 
cerned by the grant. It is argued by a 
reference to S. 7, Regulation 8 of 
1793 which has now been repealed, where 
it was provided that when taluqdars 
hold their taluqs in writing or under 
sanads from the* zemindar which did not 
expressly transfer the property in the 
soil but only entitled the taluqdars to 
possession so long as they continued as 
leaseholders and not actual proprietors 
of the soil, that the sanads did not trans- 
fer the property in the soil and that, 
therefore, the grantee should only be 
considered as a leaseholder. With re- 
gard to the question of fact as to whe- 
ther the disputed lauds are covered by 
the sanads Ex. (b) and Ex. B (l) 
it is argued that the defendants have not 
been able to make out that these lands 
were included within those sanads. The 
name of Itapara first appeared in the 
order Ex. (B) dated 27th August 
1807 which has already been referred to. 
The defendants stated that Itapara has 
got an alias Chaitanyapore and that was 
stated with the object of identifying 
Itapara as included within mouza Bilag- 
ram, because jin Ex. B(l) of 1785 in 
the schedule the mouza Bilagram is also 
called Chaitanyapore. The learned Sub- 
ordinate Judge did not accept that state- 
ment of the defendants, as he observed; 

‘‘Defendant 1 is not eorreot in saying that 

the disputed mouza was also called Ohaitanv- 
apore.” ^ 

The learned Advocate-General on behalf 
of the respondent contends that the Sub- 
ordinate Judge is wrong in bolding that 
Itapara was a portion of Bilagram, as he 
says, there is no evidence in support of 
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such a conclusion. It is also contended 
on behalf of the respondent that this 
mouza was included within the zemin- 
dari of the plaintiff and that the Sub- 
ordinate Jud;^o id wrong in holding other- 
wise. The two questions involved in the 
appeal and in the cross-objection are so 
connected that they must be decided to- 
gether. 

It is pointed out by the learned Ad- 
vocate-General that all the documents ex- 
cept the very recent documents show 
that Itapara was always considered as 
included within the estate of the plain- 
tiff. Tlie documents on which the res- 
pondent relies are the following: Ex. 7(a) 
dated 1859-GO. It is a copy of a state- 
ment presumably of the villages within 
the zeraindari of the Raj of Panchakote. 
Column(2) shows the number of the chakla 
'Panchakoti’ which has another name 
Pacheto ; the next column contains the 
names of the mouzas as Itapara (1) and 
Bhadka il; mouza and Sri Sri Gopinath 
Jeu il. This idol whose shebaits are 
the defendants is said to be the owner of 
l!- anna. This was filed by Raja Nil- 
moni Singh, the ancestor of the plaintiff. 
Panchakote or Paohete is the estate of 
the plaintiff. The next document is 
Ex. 7 (c) dated 1860-61 the name of the 
zemindar and landlord of the chakla 
is given as Nilmoni Sinha Deo. The 
name of the mouza is Itapara, one mouza 
and there is also the name of the deity 
Sri Sri Gopinath Jeu. In the remark 
column it is stated that the land under 
this party is applied to the seba of Sa:i 
Sri Jeu and that there is no particular of 
jama at this place. This document was 
also filed by Nilmoni Singh Deo. In 
Ex 2 (a) which is a thak statement 
dated lObh May 1862 with regard to 
mouza Itapara the deposition was re- 
corded of a gumasta on behalf of tue 
ancestor of the present defendants who 
are described as bramottar-holders. in 

answer to the question : . « 

‘‘What is your connexion with this village 7 
■whether you are the zemindar, taluqdar, or 
mokararldar.” 


The answer recorded is : 

“I am the gumasta of this village on behalf 
of Wooni TUakur and Nani Thakur, bramot- 
tar-holders; and the bramottadars are on be- 
half of Mahatajh Nilmoni Singh, 

(illegible) and the gross ]ama 

entire village comes to about one hundred. 

This is signed by thegumasta on behalf 
of the Wooni Thakur and Anir Thakur 


brahmottar- holders and underneath 
that there appears also the signature of 
Wooni, who was one of the brahmot- 

tadars. 

Exhibit (8) is the next document, 
which is an extract from the mouzawar 
register dated 1862-63. There mouza 
Itapara is recorded as appertaining to 
chakla Panchakoti, the plaintiffs zemin- 
dari. Next comes the general register 
of revenue- paying lands of estates in 
one district and borne on the touzi of a 
different district. This is Ex. (7) dated 
1877-78 — register kept under the provi- 
sions of the Bengal Land Registration 
Act (Act 7 of 1876). There the name of 

the mouza and the description of the 
interest are given as Itapara (1) khas, 
Seba Debuttar or Sri Sri Gopinath Jeu 
and the name of Maharajdhiraj Nilmoui 
Singh Deo Bahadur is given as the pro- 
prietor. , . 

Exhibit (7) is also a similar aoonment. 

Then it is pointed out on behalf of the 
respoDcleat that decrees for cesses 
been obtained by the plaintiff and his 
predecessor, which have been 
in this case, from the year 1894. «o 
assertion of any right was made by e 
defendants that they were not bound to 
pay any cesses to the plaintiu in t ose 
cases on the allegation that they did not 
hold an interest subordinate to that ot 


e plaintiff. , , 

The next document is the Reoord- 
ghts, Ex (5) where this mouza 
);S recorded as within 

e plaintiff. This Reoord-of-Rights was 

iblished Id 1919- It is 

dfottbe respondent the 

70 effeot of these documents is that the 

aintiff is the proprietor of 
question and that the defendants hold 
debuttar interest under him 
lyment of any rent. No question can 
I raised that the mouza is a revenue- 


ari of the plaintiff. 

It is quite true that the payment of 
esses to the plaintiff will not affect 
ny title which the defendants may have 

n the property and they are entitled to 

rgue that in spite of the fact that they 
ad paid cess to the plaintiff they can 

stablish their right to their ^ 

roprietors of the soil. . But from the 
ict that never at any time before 
id the defendants raise the 
hat they held the mouza independently 
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of the plaintiff's right as proprietors a grant by* way of a lease. It was conteu- 


of the soil, they are bound to prove that 
all these proceedings that had taken 
place for a considerable number of yeais 
were not challenged for some cogent rea- 
son. It is only in 1918 that the de- 
fendants made an application to the re- 
venue authorities for recording this 
mouza as their revenue-fred property in 
B Register (Part *) under the Land Re- 
gistration Act. The Deputy Collector 
allowed the prayer but on appeal, it ap- 
pears, that the Commissioner doubted 
the identity of the land granted in the 
sanad being the same as the land of vil- 
lage Itapara and directed a further en- 
quiry into the matter. In the end, how- 
ever, the defendants succeeded in having 
the property recorded as revenue-free 
property under the order of the Board of 
Revenue. The learned Subordinate 
Judge considers this order of the revenue 
authorities as rebutting the Reoord-of- 
Rights Ex. (5). The learned Subordi- 
nate Judge observes: 

**Thi8 mouza was treated as appertaining to 
the plaintiffs revenue-paying estate for a 
long series of years till the revenue authori- 
ties deoidcd otherwise in 1920 and the plain- 
tiff seeks relief against ^he decision of the re- 
venue authorities. The onus is upon the 
plaintiff to show that the disputed mouza had 
been assessed with revenue at the time of the 
permanent settlement and in my opinion the 
plaintiff has failed to prove that." 

Now whether this mouza, was assessed 
with revenue or not at the time of the 
permaueut settlement does not appear to 
me to be a guiding factor in this case. 
From the documents filed by the plaia- 
tiff it is quite clear that this mouza had 
all along been treated as within the re- 
venue paying estate of the plaintiff and 
his predecessor. The sanad as stated 
above does not distinctly make a grant 
of the soil to the defendants’ ancestor, 
assuming that it includes the lands of 
the mouza. Under such circumstances, 
it seems to me to be rather a large as- 
sumption to make that the grant was a 
revenue- free grant to be held indepen- 
dently of the grantor for all time. That 
assumption is further negatived, in my 
opinion, by the description of the docu- 
ment by which the grant was made. This 
document is bogus as: 

"This debuttar potta is granted -in San 17 
Sal to the efieot following" 

and it concludes thus : "To this effect I 
grant (this) debuttar patta." Now the ex- 
pression patta can only mean that that is 


dad by the learned advocate for the ap- 
pellauts that in common parlance every 
document is described as a patta. Even 
if it be so, the various documents to 
which I have referred show that this was 
not a gift out and out. If it had been a 
grant free of all interest it might have 
been described as danpatra or arpannama 
and not as a patta. The zemindar in 
this case maintained his interest in the 
property without objection till recently. 
The true inference, therefore, is that it 
was rent-frae grant by way of a lease by 
the grantor for the purpose of deb 
sheba. 

The question whether the mouza Ita- 
para is covered by the sanad Ex. A and 
the confirming sanad Ex. B (l) is left 
in great obscurity by the evidence. It 
is difficult to say as the learned Subor- 
dinate Judge has found that at the time 
of the grant these lands formed part of 
the .parent mouza Bilagram and that 
subsequently to the grant it became 
necessary to give the lands a separate 
name. The learned Subordinate Judge, 
however, notes: 

"that tbo western, northern and eastern 
boundaries as given in the defendants’ sanad, 
namely, mouza Bila and Nuniaporo, obtained 
even at the time of tbo Revenue Survey as ap- 
pears from the map Ex. (cl." 

It is, however, very difficult to identify 
the boundaries of the lands in the sanad 
with the boundaries of mouza Itapara. 
In my opinion the finding that the sanad 
refers to mouza Itapara is ono which 
cannot reasonably be arrived at. How- 
ever, on the opinion that I have expres 
sed the grant should be considered as ai 
rent-free lease, even assuming that ExJ 
(a) refers to mouza Itapara, the defen-! 
dants would not be entitled to the under-j 
ground minerals and the plaintiff would ^ 
remain the owner of those minerals. It! 
it not necessary for me to pile up autho- 
rities for the proposition that even wheni 
a lease-holder is granted a rent-freej 
tenure the rights to the subsoil remain 
with the grantor unless there are ex-| 
press words granting such rights. It isj 
only necessary to refer to this case of 
Ragii Nath Roy v. Raja Durga Prasad 
(1) and to the last case on this point, 
the case of Raja of Pittapur v. Secy, of 
Stat e (2). On the evidence also it should 

(1) A. I. R. 1919 P. C. 17=47 Cal. 95=46 I. A, 
168 (P. 0.). 

(2) A. I. R. 1929 P. O. 152. 
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ha held fchab the defeodanfes held the 
reot-free tenure for deb seba which was 
granted to them for the perfornaance of 
deb seba of the idol of Sri Sri Gopinath 

Jeu. 

The result, therefore, is that this ap- 
peal will stand dismissed with costs and 
the cross-objection allowed to this ex- 
tent that the disputed mouza is declared 
to be within the revenue-paying estate of 
the plaintiff and not an independent re- 
venue-free estate. The defendants, how- 
ever, will be entitled to hold the whole 
of the surface of the mouza in their de- 
buttar right including 121 bighas odd. 

The plaintiff is entitled to his costs in 
the appeal and the cross-objection, the 
hearing-fee being assessed at ten gold 
mohurs consolidated in the appeal and 
the cross-objection. 

v.b./r.k. Appeal dismissed. 

A. I. R. 1929 Calcutta 796 

Rankin, 0, J. and C. C. Ghose, J. 

Jlurryhxix Deora Appellant. 

V. 

JohuTmitll BhotoTia and anothcj Res- 
pondents. 

Appeal No. 99 of 1928. Decided on 
18th April 1929. from original decree of 
of Paged., D/- 19bh December 1928. 

Appeal— Competancy— Party accepting be- 
nefit under conditional decree is precluded 
from appealing. 

So far as a final decree in a suit 's concern- 
ed there is no reason for saying 

decree-holder cannot approbate a 

respect of the sum which it awards to him and 

if in l^d6D60tr of SUDl whioh lb 

refuses to him. There is no rule that acting 

on InV order neceessarily debars a party 
on any Affainst the order on 

lie only is that a party 

fs preolacied from ohlllanging the validity of 

aa order after accepting the benefit of a term 

imnoaed in his favour as a condition of that 

iX upon the opposite party at whose ms- 

tanoe the order is made A. I. B. 1924 Cal 380 

Rel. (on. Oases Beferred.) Lt' ^ 

B-K‘ 0hosh and S. C. MiUer for Ap- 
N- Sirhar and 72. N. Sarlcar for 

Respondents. 

Rankin, C. J 

neal has been set down for hearing on a 
^^eliminary point. In 1911 Plain- 
tiff executed a mortgage of the suit lands 
to the defendants whom he pub in pos- 
session and empowered to r^lize rents 
from the tenants. In 1916, the plaintiff 
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claimed to redeeni the mortgage. There 
was a dispute as bo the amount due 
thereunder and on 11th February 1916 
the plaintiff filed his suit for redemption 
of the mortgage and possession of proper- 
ty. It appears that under an order made 
on 17bh March 1916, the plaintiff paid to 
the defendants Rs. 43 ,OjO and the de- 
fendants made over possession of the 
property to the plaintiff. On 17th May 
1922, it was referred to the Assistant 
Referee to take the mortgage account on 
the basis of wilful default and neglect 
and after protracted proceedings before 
the Assistant Referee, he reported that 
the defendants were liable to pay to the 
plaintiff Rs. 38,918. The defendants 
filed exceptions to this report and 
ultimately Page, J. allowed certain 
of the exceptions and disallowed 
others. On 19th September 1928 a 
decree was passed in favour of the plain- 
ti£f for Es. 12,946-4-3 with certain costa. 

The decree continued : 

“ And it appearing that there is 
hands of the Registrar of this 9 °"/^ 34 
to the credit of the account \Se 

pet cent Government Promissory 

face value of Bs- 60,000 deposited by the^de 

fendant Sobha Ghana Bhutoria 25th 

under an order made in his “‘S 

November 1924, it ie further 
decreed that the said Registrar do 

said sum in his hands pay to the p ^gfon- 
said sum of Rs. 12,946-4-3 and to the doien 

dants the balance thereof.’ . 4 * u a 

Under this decree ‘be 

has brought this appeal to 
right to the balance of the ““X dae to 
by the Assistant warded 

him as also xhe defendant 

Sobha“cbJnd Bhutoria has filed a cross- 
fbteotion deputing the amount found to 
be due by the decree. 

As the matters in controversy 
a voluminous and protracted 
and as the defendants desired to take a 

preliminary objeotion to the 
of the appeal, this Court ordered toe 
appeal to be set down for hearing on tna 
preliminary point. 

The objection taken by the defendant 
is that the appellant having taken 
Court the sum of money ‘o 

by the decree, he is 
ceed with his appeal. They "P 

decision in this Court in v/avians 
Bankv. ' Chandra Bose v. 
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Begum (l) and upon Manilal Ouzrati 
V. *Harendra Lai Boy (2), Tinkler v. 
Milder (3) and Kenard v. Harris (4). 

I find that in Second Appeal No. 2676 
of 1920 decided in this Court by Chatter- 
jee and Cuming, JJ. in December 1922 
of. Jogendra Nath y. Kkoda Bakhsh (5) 
the oases on this subject were carefully 
reviewed. In that case the suit was 
upon a registered bond for a money debt 
bearing compound interest at 18 per 
cent per annum. The trial Court allowed 
simple interest at 18 per cent and direct- 
ed the decretal amount to be paid in 
three instalments with costs of the suit 
the costs to be paid by Jaista 1326, and 
the principal and interest in two equal 
instalments thereafter. The District 
Judge on appeal disallowed compound 
interest on the ground inter alia that the 
plaintifi had accepted Rs. 65-10-0 being 
the first instalment, namely the instal- 
ment in respect of the costs, under the 
decree. This Court reversed the decision 
of the District Judge and, upon a review 

of all the cases, held as follows : 

** It will appear that iu the Snglish oases 
as also in the joase in C7{an^ra y. 

Mariavi Begam (1) oited above, the opposite 
party having accepted the benefit which he 
would not have obtained otherwise than under 
such order, was held to be precluded from 
challenging the validity of the order. 

In the case before us, there was no such 
thing. The plaintifi appealed against the 
decree in so far as it disallowed compound 
interest. After the appeal had been filed, 
against that part of the decree which dis- 
allowed compound interest, he accepted the 
costs (deposited by the respondent) and which 
was decreed by the lower Oourt on the basis 
of simple interest as to which there was no 
dispute and which the plaintiff would have 
got in any event whether the appeal succeed- 
ed or failed. In these circumstances, the 
principle of the oases referred to above does 
not apply to the present case.*' 

la my opinion the principle of the 
oases relied upon by the defendants does 
not apply to the case before us and I 
agree in the observations that were made 
by Chatterjee, J. in the unreported case 
which 1 have oited. 

To deal with the Dnglish oases first, 
we must distinguish cases which have 
reference to awards in arbitration. 
Kenard v. Hams (4), is a case of this 
type and in England under the Work- 


(1) [1916] 

(2) [1910 

(3) [1849 

(4) [1824; 
(6) A. I. 


21 G.W.N. 232=.37 I. 0, 804. 
12 0. L. J. 55G=8 I. 0. 79. 

4 Ex. 191. 

2 B. dt O. 601. 

R. 1924 Cal. 380. 


men's Compensation Act, 1906, the prin- 
ciple contended for by the defendants 
has been applied to awards made by 
County Court Judges sitting as arbitrators 
under the Act. It is true that the prin- 
ciple appears to have worked some in- 
justice and its results to have been re- 
gretted by Pickford, L. J. in the case of 
Josey V. Vincent (6), but the principle 
is well established : seo^Harris v. Minis- 
ter of Munitions (7), Johnson v. Newton 
FireBxtinguisher Co.(8}.An award is bad 
unless it deals with the whole matter 
submitted and prima facie cannot be set 
aside in part only. A person who ac- 
cepts costs payable under an award or 
any other sum of money given to him by 
an award is held to be precluded from 
asking the Court to set aside the award. 

If, however, we pub on one side cases 
of this character, wo find a series of cases 
which have reference to interlocutory 
orders of Courts of law. In Banku 
Chandra Bose’s case (supra) an order was 
made setting aside the dismissal of a 
suit for non-prosecution and giving to 
the defendants certain costs of and inci- 
dental to the plaintiff’s application. The 
defendants had their bill taxed and 
obtained an allocatur for the amount. 
They also received under the order the 
sum of Rs. 250 on account of their costs. 
In that case the defendants had no right 
to the costs except under the order and 
the Court purported to follow the prinoi- 
ple of Tinkler y. Milder (3). In the pre- 
vious case, Mani Lai Guzrati y. Haven- 
dra (2), the plaintiff was given leave to 
amend his plaint upon payment of 
Rs. 150 as costs to the defendants. The 
costs were paid at once and were receiv- 
ed by the defendants under pro- 
test. The defendants on appeal contend- 
ed that the Subordinate Judge ought not 
to have allowed the amendment. This 
Court held that as the defendants had no 
option bub to accept the payment of the 
costs and did so under protest, they had 
not debarred themselves from question- 
ing the order, but it was said that if the 
Judge had directed the costs to be paid 
into Court to the credit of the defendants 
and they had voluntarily withdrawn the 
sum deposited they might have been 
de barred fr om questioning the validity of 

(0) 9 B. W. O. 0. 4^74^ 

(7) [1921] 124 L. T. 489. 

(8) [1913] 2 K. B. 111=82 D. J. K. B. 541 = 

108 L. T. 360. 
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the order. It is clear that in this case 
the payment of the sum of Rs. 150 was 
really a term or condition of the liberty 

given to amend the plaint. 

Coming now to the English cases, 
Tinlder v. Kilder (3) was a case in which 
the dudge on summons made an order to 
stay an action for trespass on payment of 
the costs of the day and of the execution 
of a certain writ ’of enquiry- These costs 
had been taxed and paid. On a motion 
to rescind the order, it was contended 
that the plaintiff could not now question 
the order after liaving adopted it and 
acted under it by accepting the costs. 
Kiufi V. Siynniond.'i (9) and Pearce v. 
Chaplin (10) were cited. In reply it was 
argued that in those cases the costs ware 
given by the order and could not other- 
wise have been obtained whereas in the 
present case they would have followed 

the judgment. Parke, B. replied : 

“ you bavo obtained them more speedily by 
moans of tbo order which gives you the ad- 
vantage. You have therefore received the 
benefit under the order and cannot now say 
it is valid for one purpose and invalid for an- 
other.” , _ _ 

In King v. SimmoJids (9) the Judge 
having ordered on summons by the plain- 
tills that the plaintiffs should be at 
liberty to amend the record and also that 
they should pay the defendant his costs 
occasioned by such amendment, it was 
held that the defendant could not, attei 
taxing and receiving his costs, api^y to 
set aside the order. In Pearce v. Chap- 
lin (lO) the judgment and execution ^^**6 

set aside on summons and it was ordm’ed 

that no action should be brought. The 
Sheriff who had taken the defendant s 
goods relinquished them served 

with the Judge’s order, ^^e defendant 
objected to that part of the order 
which precluded him from bringing an 
action. It was held that the order of the 

learned Judge was not shown to 
upon the basis of irregularity in obtam- 
ii^^g the judgment and that the order did 
not appear to have been made rx deMo 
justitiL. but should be oonstrned to 

mean thar the Judge was 
make thq order unless 
agreed to bring no action. Lord Denham. 

oasa which shows that whan 
Ls acted upon such an order and 
ha®s*^4nad himself of the benoBt under it, he 
is Tynnnd bv all its torms^ 

(l‘^{ 9 I 80^16 D. J. Q. B. 49. 
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A similar case was Hayward v. Huff 

( 11 ). . “ 

It appears to me that the English cases 
are clearly inapplicable except upon the 
basis that the defendant is seeking feo 
challenge an order after accepting the 
benefit of a terra or condition imposed 
upon the opposite party at whose in- 
stance the order was made. So far as^ 
the final decree in a suit is concerned, | 
there is no reason for saying that thOj 
plaintiff cannot approbate the decree in 
respect of the sum which it awards to 
him and reprobate it in respect of the 
sum which it refuses to him. The plain- 
tiff in the present case was not awarded 
the sum which be has drawn out of Court 
as a term upon which the defendants 
were considered to be entitleJ to the 
dismissal of part of his claim. In/^® 
Irish cases of Uc Cullough y. (1-1^ 

and Me Hugh y. Me Goldrick 
other principle may be discerned. 10 
former was a very clear case, and in 0 
latter a suit in the Kings Bench Dtvt- 
sion had been remitted for tnal before tho 
Recorder unless the plaintiff within ten 
days gave security for costs to the satis- 
faction of a Master. The plaintiff ap- 
plied to a Master to fix tho amount of tbe 
security and an order was made fixing ij 
at £100 The plaintiff then appealed 
against the order remitting the action. 
It was held that the plaintiff had ^^oep- 
ted and adopted the order and could not 
appeal from it. Whether that deoraion 

was right or wrong, it has no 
in my opinion to such a case as the pre- 

sent. There, if the =‘PP®®' 
proceedings before the Mister 
hive become idle and the course ad.ipted 
by the plaintiff was at least inconsistent 
and would have made the Court a action 
inconsistent : Contrast Anlaty v Proeto- 
rius (14). I accept as a sound 

proposition that acting in any 
anv order necessarily debars a party 
from appealing against the order on any 
point. In my opinion there is no such 
rule and the language used in tho dacidedj 
cases must be taken with reference to 
the substance of the matter before the 

Court. 

(11) [1862] 12 C. B. (n. s.) 364=10 W. 

562=6 L. T. 433. 

(12) Cl908j 2 I. B. 194. 

(13) [1921] 2 B. L J Q. B. 287 

(14) [1838] 20Q. B. p.764=ai li. 

=35 \y. R. 48 7=j8 li. T. 671. 
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For these reasons'ib does not appear to 
me that the preliminary objection has 
any weight and the appeal mast there- 
fore proceed in the usual course. 

C. C. Ghose. J, — I agree. 
v.B./a.K. Order accordingly. 


A I. R. 1929 Calcutta 799 
Special Bench 

Rankin, C. J. and C. C Ghose and 

Bockland, JJ. 

Re : Marine Insurance Policies. 

V. 

Reference by the Board of Revenue 
Bengal, under S. 57 (2), Indian Stamp 
Act, Deoided on 25bh Tune 1929. 

Stamp Act (2 of 1899), S. 57 (2) Refer- 
ence cannot be made unless question arises 
out of a particular case. 

Uodar S. 57 (2) it is not open to make refer- 
ence to the High Court for obtaining an opi- 
nion as a question of general nature not aris- 
ing out of auy particular case : 3 Cal. 347 : 

•25 Afad. 752 aud 37 AIL 125 (P. B.) ; A. I. R. 
1925 Bom. 51, Rel. on. [P 800 C 1] 

N. Sirkar and N. Bose — • for the 
Board of Revenue. 

Rankin, C. J. — This is a reference 
made by the Board of Revenue, Bengal, 
under S. 57, Stamp Aot, 1899. The 
reference is for the opinion of the Court 
as to V7hether a certain type of document 
represented by a blank form attached to 
the statement of the case drawn up by 
the Board of Revenue should be stamped 
with duty payable under Art. 47(A)(1) 
(ii), Sch. 1, Stamp Act, or %vith duty 
under Art. 62 (c) of the said sohednle 
or with some other and what duty. 

It appears that a certaiu company or 
association called the Marine Insurance 
Association, Calcutta, carry on business 
in India in the course of which they 
issue Marine Insurance Policies upon 
goods. Accordingly, they have upon 
their policies to pay the stamp duty re- 
quired by the schedule to the Indian 
Stamp Aot. This Association has ob* 
served that, in the course of shipments 
to India, the policies of insurance or 
their equivalents sometimes take the 
form not of policies that have been exe- 
cuted in India bub of certificates that 
have been taken out abroad It ap- 
pears that this kind of certificate is so 
worded ia some oises that it may be con* 
strnod as a doonment which transfers the 


rights of the original policy holder under 
a policy taken out abroad to the person 
interested in India in the goods shipped 
in many oases to the bank through whom 
the bills for the price of the goods are 
discounted Accordingly, this Marine In- 
surance Association appears to have en- 
tered into correspondence with the Go- 
vernment of Bengal representing that 
these certificates, to give them a neutral 
name, ought to be subjected to duty 
under the Stamp Act before they 
are allowed to operate in India. This 
question has been discussed in the cor- 
respondence between this Association and 
the Government of India, Finance De- 
partment, (Central Revenues) as well as 
the Government of Bengal. Various 
views have been expressed. 

One view has been expressed by the 
Stamp Superintendent, Calcutta, to the 
effect that these documents are charge- 
able with duty as though they wore 
Marine lusurauce Policies. Another 
view has been expressed by a D.ipart- 
meut of the Government of India that 
these documents are of the nature of 
transfers of interest in a policy and are 
chargeable with duty under some other 
beading in the schedule to the 
Stamp Aot. Accordingly without taking 
steps with reference to any particular 
document or seeking to make any person 
liable for duty upon any particular 
document, the Board of Revenue, Bengal, 
have attached to their case stated a 
speoimeu blank form of certificate and 
have asked for the opinion of this Court 
under 8- 57 of the Act upon the question 
whether documents of the character dis- 
closed by this blank form are liable to 
stamp duty, and if so, under what bead- 
ing. 

In my opinion, this reference is en- 
tirely incompetent. It is not within the 
purview of S. 57, Stamp Aot, at all. 
That seotieu does nob provide a means by 
which the authorities concerned in col- 
lecting stamp duty can get advice from 
the Court by laying a case before it for 
the decision of a general question. It 
provides the machinery by which, when 
an actual case is being dealt with a parti- 
cular instrumeab being in question and a 
particular party being sought to be 
charged with duty upon that iastrnmoat, 
a question of doubt may be referred to 
this Court by the revenue authority set- 
ting forth facts in the form of a case 
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stated and the Court, either in the pre- 
sence of the parties concerned or, at all 
events, with opportunity to the parties 
concerned to argue the matter, is to de- 
cide the question of law raised on the 
facts. In the ordinary way, if the Go- 
vernment desires legal advice upon a 
general question it can obtain it by con- 
sulting the law officers of the State or 
by taking such other advice as it may 
think desirable. 

It is well settled by the decisions of 
all the High Courts in India that S. 57 
cannot be used for the obtaining of an 
opinion from the High Court on ques- 
tions of a general nature not arising out 
of any particular case. This is clear 
enough if one reads S. 56 of the Act to- 
gether with S. 57. S. 56, sub-S. (2), con- 
templates that a Collector acting under 
S. 31, S. 40 or S. 41, that is to say, 
dealing with a particular document and 
finding a doubt in his mind as to whe- 
ther that instrument is chargeable may 
draw up a statement of the case and re- 
fer it with his own opinion for the deci- 
sion of the Chief Controlling Revenue 
authority. There is no provision there 
that the Collector at any time entertain- 
ing a doubt as to whether documents of a 
certain type amount or do not amount to 
policies of Marine Insurance can formu- 
late this general question and get an 
opinion from the Controlling Revenue 
authority. The arrangement is that the 
Collector acting upon a particular case 
under one or other of the three sections 
named may refer to the Controlling Re- 
venue authority in the manner set forth. 
Now, S. 57 goes on to say : 

“The Chief Controlling Revenue authority 

may state any okse referred to it under S. 56, 
8ub-S. (2), or otherwise coming to its notice 
and refer such case its own opinion 

thereon to the High Court. 

It is quite clear that there again, it 
must be a speoific case definite document, 
a definite person who is sought to be 
charged with duty— not an abstract ques- 
tion of chargeability of documents of a cer- 
tain kind. When we go on, we find that 
the particular High Court to which the 
reference is to be made depends upon 
the territory within which the case 
arises. This emphasises, if possible, the 
necessity of a concrete case, and, lastly, it 

is quite clear that the revenue authority 

on receiving the judgment of the ^urt 

has to dispose of the case conformably to 
the High Court judgment. 


These matters have not arisen in this 
case for the first time. So far that as 
1877, In the matter of Thomson Policy 
(l), it was laid down by Garth, 0. J. : 

feel very strongly that, . in giving an opi- 
nion upon questions submitted to us by the 
Board of Revenue which may serve in the 
future as **guide to the Board in imposing’* 
taxes upon the public, we are bound to advise 
upon the actual facts before us and have no 
right to speculate upon ‘the possible nature of 
transactions of which we have no certain 
knowledge.” 

In the case of Re : Reference under 
Stamp Act (2), a Sub-Registrar had im- 
pounded certain documents and forwarded 
them to the Deputy Collector who certi- 
fied that they were exempt from stamp 
duty. The Inspector-General of Regis- 
tration disagreed and referred the matter 
to the Board of Revenue. The Board of 
Revenue referred the question to the 
High Court and the High Court held the 
reference was absolutely incompetent be- 
cause when the Deputy Collector had 
certified that the documents were free 
from stamp duty there was no way by 
which any duty could be collected from 
the person sought to be made liable. The 
case was at an end. There was no case 
to be referred to the Court and no case 
which could be entertained by the re- 
venue authority after the Oonrt 
given its opinion. In the same way, in 
Re ; Stamp Reference (3) there had been 
certain legislation for the protection of 
agrionlturists in Bundelkhand. When a 
decree on a mortgage was made^ against 
an agriculturist, instead of being ox^ 
cuted in the nsual way, it was provide 
that the decree should bo sent to tho 
Collector who should offer the decree- 
holder a mortgage in a certain form. 

A question arose whether this docu- 
ment had to be stamped and. before any 
such mortgage had been executed the 
form of the mortgage which might or 
might not be executed was referred to 
the High Court for its opinion as to whe- 
ther such a mortgage would be liable to 
stamp duty. It was pointed out by the 
Full Bench that, reading S. 56 and 8. 67 
of the Act, the power to make a reference 
to the High Court had reference to in- 
struments which were already m 
ence and did not include a P< 5 wer to refer 
speculative questions of the liability 


1 ) 

2 ) 


1877 

i9oa: 


5) C1915: 


47 (P.B.) 


3 Oal. 347. 

25 Mad. 752. _ 

37 All. 115=27 I.C. 501 


—13 A.1j.X 
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duty of doouments whioh hod not beea 
executed. Again, in the ease of Usuf 
Dadabhai v. Chand Mahomed (4), there 
was a decision in Bombay of the Chief 
Justice and two other Judges pointing 
out that the Chief Controlling Bevenue 
authority could refer a case under S. 57, 
Stamp Act, only when there was a case 
which was to be disposed of by him on 
receipt of the High Court judgment and 
that he had no power to refer an abstract 
question when there was no case pending 
before him. In that case, the Collector 
had validated certain documents on 
stamps of proper description being adixed 
thereto the documents having been ad- 
mitted in evidence and a decree passed. 
Thereupon, the question was referred to 
the High Court as to whether or not the 
amount which had been levied was suffi- 
cient. It was held that there was no 
case remaining to be disposed of by the 
revenue authority and therefore, the re- 
ference was not competent. 

In the present case, the person at 
whose instance this matter has been 
raised as a general question is the Marine 
Insurance Association, Calcutta. Its 
complaint is that certain of its rivals are 
wrongly escaping stamp duty. No one 
of these rivals has bean attacked either 
by being threatened that the documents 
will be impounded or in any other way. 
No one of the persons concerned is before 
the Court or has had an opportunity of 
coming before the Court or can be brought 
before it. This case illustrates very 
strongly the necessity of seeing that 
general questions are not referred to the 
High Court under the machinery provided 
by S. 57, Stamp Act. 

In my opinion this reference must be 
dismissed. 

C. C. Ghose, J. — *1 agree. 

Buckland, J. — I agree. 

V.B./r.K. Reference dismissed. 

(4) A.l.R. 1926Bom. 51. 
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Rankin, O. J. and Mittbr, J. 

Bipradas Ooswami — Plff. — Appellant. 

v. 

Sadhan Chandra Banerji — Defendant 
— Respondent. 

Appeal No. 1183 of 1925, Decided on 
11th August 1927. 

(a) Will — Construction— Bequeafc of abso- 
lute interest to son— Bequest to daugbler in 
same terms and in her absence, to her sons 
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and grandsons — Bequest to daughter held 
not for life with remainder to her son but 
absolute. 

AT, a testator bequeathed his property to bis 
son B and daughter N, The words by whioh 
he gave away property to son wore as follows: 
“I give (arpan) to my (torn) son whatever 
rights I have in the said properties.” The 
bequest to the daughter was in those torms: 
“I give (arpan) to my daughter ShrimatiNa- 
binkali Debi . . . the Nishkar Brahraottar 
Baguladaogi situate in tho said Jalpaiguri 
district. In the absonoe of Nabiukali, i. e., 
on her death, her sons born of her womb and 
grandsons eto., shall enjoy and possess my 
S-annas share in the said Brahmottar.” A 
son was born to N after the death of testator. 
On N*s death B brought a suit for construc- 
tion of the will contending that the bequest 
to N was only for life and then to her son 
and the son being born after K the bequest to 
him failed. 

Held : that the daughter N got an absolute 
estate and not a lifo'estate as contended, 
with remainder to her son and the estate 
given was estate of inheritance ; 3-5 Cal. 896, 
(P. C.), Dist. CP 803 G 1; P 804 C 2] 

(b) Hindu Law— Will — Construction — Be- 
quest without express words of inheritance 
carries estate of inheritance. 

It is well established that if an estate were 
given to a man simply without express words 
of inheritance, it would in the absence of 
condicting context carry by Hindu Law an 
estate of inheritance. The principle is of gene- 
ral application : I. A. Sup. Vol. 47 (P. C.J; 30 
All. 84; A. £. B. 1922 P. C. 63 and 24 Cal. 834, 

Ref. [P 803 C 21 

(c) Will — Construction. 

Tho meaning of every word in an Indian 
will must always depend on the setting ia 
whioh it is placed, the subject to which it ie 
related and the locality of the testator. 

[P 804 C 2] 

Brajalal ChaJcravarty, Radhabinode 
Palt Bhupendrakishore Basu and Jaiin- 
dramohan Banerji — for Appellant. 

Gunadacharan Sen and Rameshchan- 
dra Pal — for Respondent. 

Miner, J— This is an appeal from a 
judgment and decree of the District 
Judge of Murshidabad, dated 9th Febru- 
ary 1925, whioh affirmed a judgment and 
decree of the Subordinate Judge of tho 
same plaoe, dated 13th May 1924. 

The plaintiff, now appellant, brought 
a suit for the construction of a will of 
his father, Kunja Behari Goswami, and 

for a declaration of his title to the im- 
movable properties mentioned in the ka 
and kha schedules of the plaint and for 
recovery of possession of property ka 
with mesne profits and for an injunction 
restraining the defendant from taking 
any step for recovery of rent from tho 
plaintiff with respect to properties des* 
oribed in schedule ka. 
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The case stated in the plaint is that 
plaintiff's father died on 13th Falgun 
1924:, corresponding to 24th February 
1386, leaving behind him the plaintiff, 
his only son, and Nabinkali Debi, his 
only daughter; that the plaintiff’s father 
executed a will sometime before his 
death: that probate was taken of the will 
and the plaintiff was possessing the pro- 
perties left by his father according to 
the terms of the will; that in the will 
there was a provision that Nabinkali 
would get 3-annas share in a brahmottar 
property named Baguladangi and that 
there was a further provision in the will 
that a sum of Bs. 1.000 should be paid to 
Nabinkali for the construction of a dwel- 
ling house out of the estate of the testa- 
tor, that Nabinkali possessed and enjoyed 
ka and kha schedule properties and died 
on 14th Falgun 1325. oorresponding to 
26th February 1919, that the defendant, 
Satyendra, son of Nabinkali, was ^orn on 
6th Aswin 1297, corresponding to 21st 
September 1890; that the said Satyendra 
having been born after the testator s 
death, any bequest in his favour was 
void under the Hindu Law, as being a 
bequest in favour of an unborn Pe^n; 
that Nabinkali got 

the suit properties; that during Nabin- 
kali's lifetime, the plaintiff took a jote 
Ltlement from Nabinkali in jespeot of 
fh^ka properties and that, on her death, 
lofe has ceased to exist and the 
nlaintiff became entitled to the full 
brahmottar right in schedule ka P™P®[' 
ties and the plaintiff 

i fv,« rlwelling house (schedule kha) and 
fhat thSenlant. in spite of the plain- 
tiff’s protest, got his name registered in 
the land registration register with re- 
tard to the ka schedule properties and 
pro Tio u recovery of rent 

the 'plaintiff and that the dofen- 
5£'. S,1 ta W.OUM po..~.io. .1 

+hBLfendant’s mother, Nabinkali. ao- 
cuirtd an absolute interest P™. 

pXea in suit and that, on Nabinkali s 
death, her son Sakyendra. suoc^ded to 
the properties in suit as her heir. It 
»aa further said that with regard to kha 
i-a,^n1e property that it was partly 
aoouired by the stridhan of Nabinkali and 
’h J hv’^the money derived from the 

titator and that the plain- 


The defendant Satyendra died daring 
the pendency of the suit and his SOO| 
Sadhan.has been substituted in his place. 

Several issues were framed in the suiti 
of which it is necessary to notice only 
two, viz., issues 7 and 8. 

Issue 7 is as follows: 

**Had the defendant’s mother permanent, 
absolute and heritable interest in properties 
in suit ?” 

And issue 8 is as follows: 

“Has the plaintiff any title tothe properties 
in suit ?” 

The Court of first instance came to the 
conclusion that, on a proper construction 
of the will, issue 7 should be answered 
in the affirmative and against the plain- 
tiff and issue 8 should be answered in 
the negative. The trial Court acoord- 
ingly dismissed the plaintiff s suit. 

An appeal was taken by the plaintiff 
to the Court of the District Judge and 
the learned District Judge has come to 
the same conclusion as the trial Court 
and has affirmed its decision dismissing 

the plaintiff’s suit. 

Against this decision, an appeal has 
been taken to this Court and it has been 
contended by Mr. Brajalal Chakravarti, 
who has appeared for the appellant, that 
on a proper construction of the will, the 
Courts below should have held that 
Nabinkali had only a Hindu daughter s 
estate in the disputed properties, which 
after her death reverted to the plaintiff. 

The question turns on the construction 
of the will of Kunja Behari and we sent 
for the original will from the Court of 
the District Judge of Murshidabad and 
we have before us both the original will 
and the authorised translation 

this Court. The ® 

that the oonatruotion put on 
the Courts below, namely, that Nabinkali 
acquired an absolute interest in the pro- 
perties in suit, is the right one 
^ In order to deoide between these con- 
flioting contentions, it is necessary to 
sot forth the material parts of the will. 
Para 1 of the will runs as follows: 

•*Mv son, Biptadas Goswami, who is born of 
my Wns. shall be entitled to “^'k»^“iot'e’ 

■ bfa\ro‘ttL\’s an^d ie f 

:?or^\werm;°“orn)^ 
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'>ia born of my loini, the nUhkar biabmottar 
Bagaladangi situate in the said distriot Jal- 
paiguri. In the absence of Nabinkali, that is, 
>on her death, her sons born of her womb and 
grandsons, etc., shall enjoy and possess my 
3 annas share in the said brahmottar. If 
Nabinkali*s sons do not reside at Sadikhan* 
diar, then the said property shall vest in my 
heirs. If Nabinkali*s sons and grandsons 
make any claim to that, the same shall be 
rejected. Nabinkali’s husband Kagendra Nath 
Banerji or his agnates will not be entitled to 
possess the said properties or have any right 
to make a sale or gift of the same. A sum of 
Bs. 1,000 in cash shall have to be paid to 
Nabinkali as cost for the oonatruotion of a 
house or a house shall have to be built (for 
her) at a cost of Rs. 1,000.** 

It is not disputed that the testator’s 
son, Bipradas (plaintiff), has got an ab> 
solute interest in the properties in the 
districts of Bangpur, Jalpaiguri, etc. The 
words by which he gets his absolute be' 

•quest are as follows : 

** I give (arpan) to my (torn) son whatever 
rights I have in the said properties.** 

The bequest to the daughter, Nabin* 
kali, is in the following words : 

" and I give (arpan) to my daughter, Sri- 
mati Nabinkali Debi,'who ia born of my loins, 
the niahkar, brahmottar Baguladangi situate 
in the said district Jalpaiguri.*' 

The bequest, therefore, if it is absolute 
'in favour of the plaintiff by reason of the 
use of the expression **give” (arpan) in 
favour of the son (plaintiff) must also be 
taken to be absolute in favour of Nabin- 
kali, for there is no reason that where 
the same expression is used to indicate 
the passing of a full proprietary right, 
that it should be out down to anything 
less than a full proprietary right in the 
case of the daughter, Nabinkali, for if 
this construction is admitted, the appel- 
lants have to contend for two contradic- 
tory interpretations of the same phrase, 
which, however, is not permissible. In 
para. 5 of the will, the testator, while 
bequeathing an absolute interest in the 
moveable properties and the pucca build- 
ings in his share uses the same expression 
**give’* (arpan). Para. 5 of the will runs 
as follows : 

** I give to my eon, Bipradaa Goswami, my 
moveable properties and the pnooa buildings, 
•etc. in my share.'* 

By using the same dispositive term 
***give*’ in both cases, it seems to me, 
iihtkt the testator intended to bequeath 
'the same kind of interest to both the son 
^plaintiff) and Nabinkali (defendant’s 
mother). He gave the bulk of his pro- 
perties, which consisted of zemindari, 
patnis, darpatnis. etc., in various dis- 


tricts in Bengal, to his son and gave only 
a 3 annas share in certain nishkur brah- 
mottar in Jalpaiguri and a sum for the 
construction of a dwelling house in favour 
of his daughter by another wife ah- 
solutely. The dispositive term in the 
will, indicating the passing of an abso- 
lute interest, is the word “give” (arpau). 
It is now well established that if aci 
estate were given to a man simply with- 
out express words of inheritance, it 
would, in the absence of a conflicting 
context, carry by Hindu law an estate of 
inheritance : see J atindra Mohan Tagor^\ 
v. Qanendra Mohan Tagore (1). Thai 
same principle would apply if the donaei 
was a woman, for. as has bean pointed 
out by their Lordships of the Judicial 
Oommittee in the case of Surajmam v 
Bahi Nath Ojha (2), this principle was 
of general application : see also Sasiman;^ 

Chowdhurain v. Shib Narayan Ghoio- 
dhury (3). As was pointed out by tbait 
Lordships of the Judicial Committee in 
the case of Lalit Mohun Singh Boy v 
Chukkun Lai Boy (4). one cardinal prin-’ 
oiple in the construction of wills is that 
clear and unambiguous dispositive words 
are not to be controlled or qualified by 
any general expression of intention. Ifc 
ia contended on behalf of the appeliaafc 
that the words : 

** In the absence of Nabinkali, that ia. on 

her death, her sons born of her womb and 

grandsons shall possess the three annas 
siiikro* 


coupled with the provision that : 

•' If Nabinkali’s sons do not reside at Saddt- 
handiar then the said property shall vest in 
my lieitt* 




vaAaAM 


AUbdaaea to giye 
Nabinkali a life-estate with remainder 
over to her son and as the son was net 
born during the testator’s lifetime, the 
gift to the son was void under the Hindu 
law and, consequently, this property te 
verted to the next heir of the testator 
viz., the plaintiff. It is also said that 
the words putra poutradikrame signify 
that the succession after Nabinkali’g 
death would be in the liue of male heirs 
and was intended to prevent the sucoes 
sion of female heirs and that this was a 

(1) I. A. Snp. Vol. 47^9 B, b. B 277 — i a 
W.B. 859—2 Satbar 6923s8 Sar *22 fp a i 

(2) C1907) 80 All. 84=35 I. A® 17^ a‘ n J ' 

67 (F.O.). *• 

(3J A. I. R. 1922 P.O. 63=1 Pat. 305=49 r a 
25(P.O.) •wo— 

(4) [1997] 24 Oal. 884=24 I.A. 76=1 C W w 
387-^7 Sar. 155 (P.O.). ^ 
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Pi'ovisioii contrary to rule of suoceesioQ 
unaer the Hindu Law aud was void. It 
seems to me that this provision m the 
Nvill as to what is to happen on the death 
o; Nabinkali is somewhat involved and 
bscure. It is possible to read the words 
Sahinkalir o' garbhajata putra poutra- 
Ukrame hhog dakhal karibe" to 
that those born of the womb of Nabm- 
kali will enjoy and possess from genera- 
ti'.n to generation. The words putra 
poutradikrame have acquired a technical 
meaning. The words giving lands to the 
donee putra poutradikrame confer upon 
him or her an absolute estate. The ^ord 
"arbhajata means born of womb and if 
after that word the testator had used the 
word “children’ ’ and after that the words 
putra poutradikrame, then the meaning 
would have been absolutely clear and 
there could be no doubt that an absolute 
interest would have been bequeathed to 
Nabinkali. The absence of any such word 
after the word garbhajata creates the 
obscurity, but it seems to me that would 
be a more natural construction to fall up 
the ellipses after the word garbhajata by 
using the word children, rather than split 
up the phrase putra poutradikrame into 
words by tacking the word putra with 
garbhajata and reading pOTtradikrame 

an independent phrase. If we look to 
the setting in which these words are 
placed, the latter construction becomes 
all the more unnatural, for in an earlier 
part of para 1, while bequeathing an abso- 
lute interest to the plaintiff, the testator 
use's the phrase putra poutradikrame and 
does not use the phrase poutradikrame 
bv itself divorced from the word putra. 
In other words, the phrase putra poutra- 
dikrame' is a term of art, whereas the 
word poutradikrame is .rarely used lu 
Bengali documents to indicate succession 

in .the male. line. 

The respondent lays stress on the pro- 

NabinkaU’a son was also to enjoy 
froi genaratioa to generation in the abeenoe 

and contends ttat 

signiWVtat Nabinkali was to enjoy the 
properties bequeathed to her in the samir 
banner as his son Bipradas _was to 

an^by properties bequeathed to him. 1 

fSinV the word also" has this sigmfi- 

Lnce-andshaws that the intention of the 

testator was to make the gift to his 

ter absolute like the gift to bia wn. The 
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meaning of every word in an Indian will 
must always depend on the setting in 
which it is placed, the subject to which 
it is related and the locality of the testa-^ 
tor from which it may receive its tmOj 
shade of meaning. The will .was drawni 
outside Calcutta and we know that, out- 
side the presidency towns, the art of 
conveyanoing is but little understood, 
and the drafting of wills is generally of 
a very simple and inartificial character. 
It seems to me that, having regard to, 
the whole frame and wording of the willl 
the intention of the testator was to give 
Nabinkali an absolute interest aud such! 
restrictions as was repugnant to such, 
interest must be disregarded. 

Mr. Chakravarti. has drawn our atten- 
ion to the case of Radha Prasad Mulltck 
V. Ranee Mani Dasee (5), where there 
was a gift to the daughters and the 3:>a9 
jointly and their Lordships of the Judi- 
cial Committee held that the daughters 
took ^only a life-interest. It is always 
dangerous to construe the words of one 
will by the construction of more or less 
similar words in a different will which 
was adopted by a Court in another case. 
But on an examination of th6<^se it will 
appear that there was a gift to the 
daughters and sons jointly and there was 
a proviso that, in the event of one of the- 
daughters dying without leaving any 
surviving male issue, then the share of 
the deceased daughter is to go to tbe- 
surviving daughter and her son to the 
exclusion in both cases of female issue, 
and in these circumstances it was held 
that the-daugbters had only a life eetato^i 

In the present case the gift 
daughter in the same terms as the gift 
To^he son in respect of other Properties 
and there does not seem to be much, 
resemblance between the present case and, 
the decision of the Judicial Committee; 

^'^Thf^olse of estoppel made by the- 
defendant is that the 

nxxt the same construction of the will 
when Ke took a permanent lease from 
Nabinkali of the ka schedule property 
as the defendants are contending for. 16 
i 3 true that this circumstance does not 
operate as an estoppel and prevent the 
plaintiff from asking relief on a proper 
and different construction of the wi^ 

but the oircam3tance__i3_sigQi££ant__ 

"TS) ClOOB. 35 0*1. 836=35 I- A. 118— 

0. W. N. 729 (P.C.). 
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showing tbab all the parties benefited by 
the will have proceeded on the footing 
that Nabinkali took an absolute interest 
in the ka schedule property. The plain- 
tiff also suffers very little, for, after all, 
he enjoys the ka schedule properties 
absolutely subject only to the payment 
of a fixed rent to the defendant and his 
suocessor-in-title. 

For the above reasons, I am of opinion 
that the view taken by the lower Courts 
is right and that the appeal must be 
dismissed with costs. 

Rankin, C. J. — I agree. 

v.b./r.k. Appeal dismissed. 

A. 1- R. 1929 Calcutta 805 

Pearson and Patterson, JJ. 

Nirpendra Chandra Sen — Petitioner. 

V. 

Sasadhar Saha and others — Opposite 
Parties. 

Criminal Revn. No. 191 of 1929, De- 
cided on 2nd July 1929, from decision of 
Dist. Magistrate, Faridpur, D/- 23rd 
November 1928. 

Criminal P. C., S. 145 — Whether proceed- 
ings should be taken or not is matter within 
Magistrate’s own discretion. 

The District Magistrate has no authority ia 
law to direct a subordinate to institute pro- 
ceedings under S. 145. Whether suoh proceed- 
ings should or should not be taken is entirely 
a matter within the Magistrate’s own dis- 
cretion. 

Where the terms in which the District 
Magistrate’s order is expressed, clearly indi- 
cate that the order was intended to leave the 
Magistrate free to exercise his own discretion 
ia the matter, and he bad ample materials 
before him on which S. 145 proceedings in 
respoot of the whole land in question might 
be properly based, it cannot be said that the 
Magistrate failed to exercise his discretion 
vested in him by law, when he passed an order 
requiring certain additional land to be inclu- 
ded in the proceedings: A. I. R. 1929 Cal. 751 
and 24 Cal. 391, Re/. [P 806 0 3, 2; P 807 C 1] 

Suresh Chandra Taluqdar and Mohen- 
dra Kumar Qhosh — for Petitioner. 

Mritunjoy Chattopadhya and Biraj 
Mohan Boy — for Opposite Parties. 

Judgment. — This Rule is direoted 
against an order of a Deputy Magistrate 
of Madaripur under S. 145, Criminal 
P. 0., declaring the opposite party to be 
in possession of certain disputed land. 

It is contended on behalf of the peti- 
tioner that the order complained of was 
without jurisdiction, inasmuch as certain 
additional lands had been inclnded in 
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the proceedings on which that order was 
based, not in tho exercise of the Deputy 
Magistrate’s own discretion, bub in 
mechanical compliance with a direction 
given by the District Magistrate. 

It is further contended that fresh pro- 
ceedings should have been drawn up 
when the additional lands were included, 
and that the proceedings as finally frame<{ 
were defective. 

What happened was this : On ,23rd 
March 1928, an Assistant Sub-Inspector 
of Matbarcharh police station submit- 
ted a report to the Magistrate to tho 
effect that the petitioner was in posses- 
sion of the whole of the land in question, 
that tho opposite party were, however, 
putting forward a claim to be in posses- 
sion thereof, and that, in order to sup- 
port their claim , the opposite party had 
on 21st March 1928 forcibly dug a ditch, 
planted some plantain trees and erected 
a but on the disputed land. On receipt 
of this report, the Magistrate called for 
afurther report from the officer-iti-ohargo, 
and on Isb April 1928, the Sub-Inspector 
reported that some more huts had baea 
erected and some more plantain trees 
planted on the disputed land, and at the 
same time submitted a map from which 
it appeared that the land on which tho 
ditch had been dug, the plantain trees 
planted and the huts erected, only formed 
a small portion of the land actually ia 
dispute. The Sub-Inspector’s recommen- 
dation was therefore that S. 145 proceed- 
ings should he started in respect of the 
portion of the land on which the huts etc., 
stood, and that a S. 144 notice should bo 
issued on the opposite party in respect 
of the rest of the disputed land, whereas 
the Assistant Sub-Inspector’s recommen- 
dation had been that a S. 144 notice 
should be issued on the opposite party 
in respect of the whole of the disputed 
land. 

Acting on the recommendations of the 
Suh-lnspeotor, the Magistrate on 3rd 
April 1928, drew up S. 145 proceedings 
in respect of the land on which the huts 
etc., stood, and issued a S. 144 notice 
in respect of the rest of the dispated 
land* 

The opposite party then 'moved the 
District Magistrate against the order 
nnder S. 144, with the resnlt that that 
order was set aside. 

In setting aside the order the District 
Magistrate remarked that: 
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the reports do not disclose such immiaencc 
rt a breach of the peace as would justify an 
order under S. 144, Criminal P. C., in respect 
cf one portion of the disputed land, and a pro- 
ceeding under S. 145, Criminal P. C., in res- 
'ect of the rest, ” 

■»nd concluded by saying that : 

the Magistrate should include the whole of 
'.he disputed land in the proceeding under 
v. 145, Criminal P. C., and attach the land if 
such action is called for by the circumstan- 
ces of the case. ” 

The above order was dated 2lst April 
1928, and on receipt of a copy thereof, 
the Magistrate, by his order of Ath May 
1928, directed that : 

the land for which' an injunction under 
S. 144, Criminal P, C,, was passed, should be 
included in the proceedings under S. 145, 
Orfxninal P. C. 

This order was given effect to by 
amending the proceedings that had al- 
ready been drawn up in respect of the 
portion of the land on which the huts etc., 
stood, and by issuing fresh notices on 
the parties. 

The enquiry was then proceeded with 
without any further objection from either 
eide, with the result that the opposite 
party were ultimately declared to be in 
possession of the whole of the disputed 
land, i. 0 ., the whole of the land covered 
by the amended proceedings. 

The District Magistrate was moved 
against the said order, but he declined to 
interfere, holding that the Magistrate 
had drawn up proceedings on being satis- 
fied from the reports of the local police 
that there was a likelihood of a broach 
of the peace about the land in dispute 
and further stating that the District 
Magistrate had given no direction that 
proceedings under S. 145, Criminal P. C , 
should be drawn up, even if the Magis- 
trate thought that there was no fear of a 
breach of the peace, but had merely said 
that it would be better to draw up pro- 
ceedings under that section in respect of 
the whole of the disputed land. 

Coming now to the questions at issue 
before us, it appears to be settl^ law 
Ithat District Magistrate has no authority 
In law to direct a subordinate Magistrate 
(to institute proceedings under S. 145, 
Criminal P. C. : whether such prooeed- 
jin«'8 should or should not be taken is 
(entirely a matter within the Magistrate s 
Wn discretion- The question then arises 
whether, in the present case, the Magis- 
trate amended the proceedings in the 
exercise of his own discretion, or because 
he regarded the District Magistrates 


order of 2l3t April 1928, as a direotioifc 
for the inclusion of the whole of the dis- 
puted land, which left no room for the^ 
exeroise of his own discretion in the 
matter. The terms in which the District 
Magistrate's order is expressed go against 
this view, iuasmaoh as the concluding. 
words are : 

“The Magistrate should include the wbols 
of the disputed .... if such action is 
odlldd for hy tho oirotmistdiicod of tho ossd* 

The order was clearly iutended to 
leave the Magistrate free to exeroise his 
own discretion in the matter, but the 
question is whether the Magistrate did 
or did not actually exorcise that dis- 
cretion. 

Certain expressions used by the Magis- 
trate in the course of the enquiry, sug- 
gest the inference that he did not use his 
own discretion in the matter, but con- 
sidered himself bound to act under what 
he regarded as a discretion given by his 
official superior, the District Magis- 
trate. For example, in para. 1 of his 
final order, he says that the District 
Magistrate directed that a proceeding 
under S. 146 , Criminal P- C.. should be 
drawn up for the entire disputed land, and- 
that the whole of the land was accord- 
ingly, included in the proceedings. 

On the other hand, it is clear from 
what has boon stated above, that the 
Magistrate had ample materials before 
him, (viz., the Police Reports of 23rd 
March and 1st April 1928). on whiohj 
S. 145 proceedings in respect of the wholej 
of the laud in question might pro^rly 
be based. Those reports were, it is true, 
in favour of the petitioner, 
really beside the question. They dis- 
closed the existence of a dispute likely 
to cause a breach of the peace concerning 
the whole of the land covered by the 
amended proceedings, and they therefore 
formed an adequate basis for these pro- 
ceedings. The proceedings, both as origi- 
nally framed and as subsequently amen- 
ded, referred to the police report a^- 
stated that the Magistrate was satisfi^ 
from those reports that a dispute 
to cause a breach of the peace existed’ 
between the parties : the amendment' 
merely related to the subject matter of 
the dispute and did not in any way affwt. 
the real basis of the proceedings, in 
view of those circumstances, — and speci-' 
ally in view of the fact that the Magi^i 
trate had ample materials before him on- 
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which to base the amended proceedings, 
— we do not think we would be justibed 
in inferring from a few unguarded expres- 
sions used by the Magistrate in the 
course of the inquiry, that he failed to 
exercise the discretion vested in him 
by law, — a discretion that had been ex- 
pressly left entirely unfettered by the 
District Magistrate, in bis order in the 
connected S. 144 proceedings. 

In coming to the conclusion we are 
fortified by the views expressed by a 
Bench of this Court in the case of Kedar 
Nath Sikdar v. Bijoy Mandal (1) in 
which a distinction was drawn between 
oases in which the Magistrate bad suffi- 
cient materials before him on which to 
base proceedings under S. 145, Criminal 
F. C., and oases like that of Kailash 
Chandra Pal v. Kunja Behari Pod- 
dar (2) in which the Magistrate had no 
such materials before him, and based his 
proceedings entirely on the order of the 
District Magistrate. 

* As regards the second point raised on 
behalf of the petitioner, viz., that the 
amended proceedings are defective, and 
that fresh proceedings should have been 
drawn, we do not think there is much 
force in this, especially as the question 
has been raised at such a very later stage. 
The amended proceedings are to all in- 
tents and purposes fresh proceedings, and 
although the terms in which they are 
couched leave a good deal to be desired, 
there can be no doubt that they were 
perfectly well understood by the parties 
concerned, and that the defects, such as 
they are, did not make any difficulties, 
or cause any embarrassment to any one, 
in the course of the enquiry. 

For the above reasons, wo are of opin- 
ion that the application should be rejec- 
ted, and the Buie discharged. 

r.m./r.k. Rule discharged. 

1) A. I. B. 1929 Oal. 751. 

2) [1897] 24 Oal. 891=1 0. W. N. 893. 
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SUHRAWABDY AND JACK, JJ. 

Jananada Charan Ohattak — Accused 
— Petitioner. 

V. 

Emperor — Opposite Party. 

Oriminal Bevn. No. 131 of 1929, Deci- 
ded on 25th July 1929. 


(a) Criminal P. C., S. 237 — Charge for 
subftlantive offence and not abetment — Con- 
viction for abetment can be suitained though 
there be no charge for abetment originally. 

It oanaot ba definitely laid down that a 
person having been charged with the sub- 
stantive ofienoe cannot be convicted for abet- 
ment thereof ‘when he is not charged with it 
originally. Bvery case depends upon its own 
facts and if the facta justify the conviction 
for abetment, though the person be charged 
with the commission of the ofienoe itself, there- 
ia no bar in law to such conviction provided 
he is not prejudiced by the absence of such 
charge : 11 B. H. O. R. 240 ; 42 Cal. 1094 ; 
A. I. R. 1928 Cal. 466 ; A. I. R. 1927 All. 35 ; 
A. I. R. 1927 Cal. 35; A.I.R. 1925 P.C. 130 and 
A. I. R. 1927 Cal. 63, Ref ; 33 Mad. 264 and 
A. I. R. 1924 Bom. 432. Dist. [P 808 0 1] 

(b) Criminal P. C., S. 237 — Woman in- 
duced to sell her property — Property sold to 
one and kabala prepared in name of third — 
Amount made over was Rs. 5 instead of 
Rs. 300 — Accused who wrote the kabala 
aware of cheating practised and charged 
under S. 420, Penal Code, but convicted for 
abetment only — - Conviction for abetment 
held sustainable. 

A woman A was induced to sell her pro- 
perty to W under circumstances which 
made it a clear case of cheating. She 
told that she was to execute a kabala 
in favour of someone else for Rs. 800. As a 
matter of fact the kabala was written in 
favour of W to the knowledge of J, the writer 
of the instrument, and a bundle of money 
purporting to be Rs. 300 was made over to A. 
It was subsequently found to contain small 
coins and pice worth Rs. 5. On these facts 
as elaborated in the evidence the accused 
were charged under Ss. 120-B and 420, Penal 
Code. J was convicted under S. 420 read with 
S. 114, Penal Code. There was no charge 
framed under S. 114. Facts deposed by the - 
complainant and the evidence of the witnes- 
ses proved that J wrote the kabala in the 
name of IV, and the oiroustanoes under which 
money was handed over show that J was 
privy to the commission of the substantive 
ofienoe. 

Held : that the conviction for abetment 
could be sustained and absence of charge did 
not prejudice him. [P 809 C 1] 

Suresh Chandra Talukdar and Am^ 
rita Lai Mukherjee — for Petitioner. 

Nirmal Chandra Chakraverty — for 
the Grown. 

Suhrawardy, J. — The only question 
of law argued before us on behalf of the 
petititioner is that his oonviction for 
abetment of the snbstantive offence, 
though be was not charged with it ori- 
ginally, is erroneous in law. Three per- 
sons were tried on a charge under S. 420, 

I. P. C. The petitioner is the third ac- 
cused and he is said to have taken part 
in carrying oat the purpose of the obeat- 
iag. They were farther charged under 
S. 120-B for conspiracy. The facts aro 
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tint one Alelvjan Bibi was induced to 
sell her property to accused 1 Wazaddi 
under circumstances which made it a 
clear case of cheating. She was told that 
she was to execute a kabala in favour of 
someone else for Rs. 300. As a matter 
of fact that kabala was written in favour 
of Wazaddi to the knowledge of the 
petitioner and a bundle of money pur- 
porting to be Es. 300 was made over to 
Alekjan Bibi. It was subsequently 
found to contain small coins and pice 
;worth Es. 5. On these facts as elabo- 
rated in the evidence the accused were 
charged under Ss. 120-B and 420, 1. P- G. 

The petitioner was convicted under 
S. 420 read with S. 114, I. P. C. and sen- 
tenced to three months rigorous impri- 
sonment, though there was no charges 
framed under S. 114, It is argued that 
there being no such charge against the 
accused he could not be convicted under 
that section. There is some divergence 
of opinion on the question as to whether 
a person having been charged with a 
substantive offence can be convicted for 
abetment thereof- It is not necessary to 
refer to all the the various cases that 
have been cited before us bearing upon 
this point, for I think the right 
the question raised before us is that it 
cannot be definitely laid down that a per- 
son having been charged with a substan- 
bive offence cannot be convicted for abet- 
jment thereof. Every case depends upon 
'its own facts and if the facts justify the 
conviction for abetment, though the per- 
son was charged with the commission of 
the offence itself, there is no bar m law 
bo such conviction. The principle is 


1929 
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what was laid down long ago in Beg v 
Chand Nur (1) where it is said that 
evidence adduced in support of the charge 
for the substantive offence does not give 
notice to the accused of all the facts 

which would constitute abetment he can- 
not be convicted of abetment. This 
question was considered in ‘ho 

Jndar Ghand v. Emperor (2). Wood- 
Toffo, J-. who was third Judge, to whom 
the case was referred on account of dif- 
ference of opinion between two Judges 

praplrad'toholdas a univewal 
rule that in no case can there be a conviction 
for atataont wboro tha charge is only for the 
anbfltant ive oflenoe. 

(S) UMsf S; “‘io94=33 I. 0. 289=19 
o. W. N. 1239. 


The same view has been expressed in 
the uureported case of the Emperor v. 
Kadira (3) by O, C, Ghose, J., in these 

words : 

“It is true that there was no charge or 
abetment of murder against the present appel- 
lant before the jury but in my opinion it can- 
not be laid down as a universal rule that in 
no circumstances whatsoever where there is 
a charge for a substantive offence and there 
is no charge of abetment of that offence can 
the person so charged with substantive offence 
be convicted of abetment of that offence . 

The same view has been expressed la 
Emperor v. Mohabir Prosad (4) and 
Dibakar v Saktidhar Kaviraj (5). A 
great deal of support for this view is to 
be obtained from the deoisiou of the 
Judicial Committee in Begu v. Emperor 

(6) where the accused was charged under 
S. 302,1 P.C., bub oovioted under 8. 201, 
I, P. 0.. for destroying the evidence for 
the commission of that offence, Their 

Lordships remarked : 

“A man may be convicted of an offence al- 
though there has been no charge in 
it if the evidence is suoh as to establish » 
charge that might have been made. 

I must, therefore, submit with 
respect that the view taken in UulM 
Chand Baid v Emperor (7) by one of the 
Judges and adopted by the other Judge 
and couched in general language is not 
supported by authority. There are some 
cases which have held to the 
but which seemed to have proceeded only 
upon the reading of S. 238. Criminal 
p 0. and make no reference to the other 
relevant S. 237. Padmanaba v. Emperor 
(8) and Emperor v. Bughya Noppa W- 

We have next to consider a« to whe- 
ther in the words of the Com- 

mittee there is evidence such as ‘o estab- 
lish the charge of abetment and whether 
the accused has. by the absence of t^ 
charge of that offence, been prejudic^ 
The fact deposed to in the complainant 9 
evidence and the evidence of her wit- 
nesses has been found by the 
that the petitioner wrote the 
in the name of accused 1 ; and the 
circumstances under which the money 
was actually made over to Alekjan show 
that the petitio ner was a party in 

Sl-ll;i9^2?in:3f=U9An.i2o. 

(5) a! I. R. 1997 

(6) A. I. R. 1925 p. o. 130=e 926— « 

I. A. 191 (P.O.). 

(7) A. I. R. 1927 C^. , T C 145*20 

(8) [1910] S3 M*d. 264=»5 I. C. 

M. !». J. 8*- 

(9) A. I. R. 1924 Bom. 439. 
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•cheating, He brought the receipt from 
the Sub-Registrar’s office and made it 
over to accused 1. It was further proved 
that the petitioner was to make over 
the money to the complainant but he re- 
fused to do so as there was a danger if the 
bundle was opened before the Sub-Begis- 
jtrar. These facts sufficiently prove that 
;the petitioner was privy to the commis- 
Ision of the substantive offence by ac- 
cused 1, Upon these facts the potitioner’s 
conviction was based and he had full 
notice that he had to meet the allega- 
tions in his defence. 

The petitioner was further charged 
under S. 120-B. But it appears that no 
order was passed under that section by 
any of the Courts below. We have there- 
fore ample authority under S. 423, Cri- 
minal P. C., to alter the finding and 
convict the accused under S, 120-B on 
the finding of fact arrived at by the 
learned Sessions Judge who says : 

'Mt is clear that if Wazaddi was to carry 
through his plot successfully he would need 
the help of some one to write the deed. The 
circumstances under which the deed was writ- 
ten and in particular the circumstances under 
which the money was aotually made over 
show that Gnanendra must have been a-privy 
to the plan.’* 

In any view of the case the accused has 
been rightly convicted and sentenced. 

The rule is therefore, discharged. The 
petitioner’s bail bond should be cancelled. 
He must serve out the remainder of the 
sentence. 

Jack, J. — I agree. I would only like 
to add that in my opinion whether a man 
can be connoted without a separate 
oharge on a charge of abetment of the 
principal offence depends upon the cir- 
cumstances of the case. Bat it can 
only be done where the circumstances 
bring the case under S. 237, Criminal 
P. 0. In the present case I think the 
circumstances are snob as to bring the 
case under S. 237 and I think the Court 
was justified in convioting the accused 
inasmuch as the absence of a separate 
charge was not likely to prejudice the 
petitioner. I think, however, that in 
this particular case the trial Court should 
have oonvioted the accused under 
S. 120-B, I. P. C. The learned Judge 
finds that there is no direct evidence to 
sustain the charge under S. 120-B against 
four accused persons. It is not easy to 
understand what he means by this inas- 
.much as the evidence on which be con- 


victed the petitioner under S 420/114 
was ia itself sufficient to convict him on 
the charge under S. 120-B. On the find- 
ings arrived at by both the Courts below 
the petitioner was clearly guilty under 
S. 120-B and he ought to have been con- 
victed under that section. But yiasmuch 
as the appellant has not been prejudiced 
by the procedure adopted it is not neces- 
sary for us to interfere. 

V.B./r.k. Rule discharged. 
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Mitter and S. K. Ghose, JJ, 

Satindra Nath Sen and others — ^Ac- 
cused — Petitioners. 

V 

Emperor — Opposite Party. 

Miso. Criminal Case No. 194 of 1929, 
Decided on 20th September 1929. 

Criminal P. C.. S. 526~Where suscepti- 
bilities of accused are moved by fact that 
Magistrate has outside knowledge of pro- 
ceedings, case should be transferred. 

A Judge or Magistrate having outside know- 
ledge in respect of matters which form the 
subject matter of the proceedings before him 
and having such knowledge from outside the 
Court before the actual bearing of these pro- 
ceedings commences is in a position of em- 
barassment in dealing with the case. The 
question is not in these cases as to whether 
the Magistrate having such outside knowledge 
will utilise that knowledge for the purpose of 
decision in the case but the question is whe- 
ther there can be any reasonable apprehen- 
sion in the minds of the accused persons that 
the Magistrate having the outside knowledge 
before him may not be betrayed by it into 
taking a view which the evidence might 
not support. Where the susceptibilities of the 
accused persons are reasonably moved by the 
reason of the fact that the Magistrate has 
outside knowledge not based on evidence on 
record, the case should be transferred from 
him: Sergeant v. Dale, 2 Q. B. D, 558 ; 20 CaU 
857 and 23 Cal. 495, Ref. [P 812 0 1, 2] 

B, C. Chatterjee, N. R, Das Oupta, 
Suresh Chandra Taluqdar and Radhika 
Ranjan Guha — for Petitioners. 

A. K. Bose — for the Crown. 

Mitter, J. This is an application 
under S. 526, Criminal P. C., on behalf 
of Satindra Nath Sen and 13 others for 
transfer of certain proceedings that are 
pending against them under S. 110, 
Cls, (o) and (f), Criminal P. C., from the 
file of the District Magistrate of Barisal 
before whom those proceedings are now 
pending. 

The proceedings, when they were first 
started, were being beard by a Magistrate 


810 Calcutta 

of that District. Mr. B. R. Sen, and an 
application was made to this Court for 
transfer of these proceedings from the 
hie of Mr. Sen to the file of some other 
Magistrate in the district, to this Court. 
That application was heard by my 
learned brothers C.C.Ghose.J.and Jaok.J., 
on 17th July 1929, and the learned 
Judges said in that case that having 
regard to the peculiar circumstances of 
the cases in which the present accused 
had been involved and in order to allay 
whatever suspicions or apprehensions 
might exist in the minds of the peti- 
tioners it was desirable that the case 
should be transferred from the file of 
Mr. Sen to the file of Mr. Hutchings, the 
District Magistrate. It was pointy out 
in that judgment that as against Mr. 

Hutchings nothing had been 
and nothing could be suggested and the 
learned Judges were satisfied that if the 
case went to him, and was tried by him 
from the point which had been reach^ 
before Mr. Sen. adequate justice would 
be done to the accused. In that view, 
the learned Judges directed a tra^fer of 
the proceedings to the file of Mr. Hutch- 
ings. Mr. A.K. Basu, Government Coun- 
sel who is now appearing on behalf of 
the Crown wag also ‘h™ 
the Crown and he 

of the learned Judges, dated 17th July. 
The matter was, accordingly being heard 
by Mr. Hutchings, the Diatrict Magis- 
trate and up to now about 91 witnesses 

have been ewmiued for the 
and cross-examined. During the course 
of these proceedings it a^ears that Mr. 
Hutchings, the learned District Magis- 
tral. gave out in the course of a oonver- 
sltiok with Mr. N. R. Das Gupta coun- 
sel for the petitioners, outside the Court 
that ha had personal 
tain matters in respect ?* 
proceedings had been initiated. I shall 

advert to these matters in 
After this information was 
oated by Mr.Hutohings outside the ^nrt, 
to the learned counsel, it 
petition was put in before the l^rnrf 
District Magistrate m whi^ 
stated that the District Magistrate 
should not try the case and that the 

petitioners intend^ Oo^'b^* 

tion for transfer to the High Coi^ 

oanse of three reasons. It^was said fii^ 

that the learned District Magietrato 

personal knowledge of certain incidents 
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in the Barisal Exhibition, and some of 
the overt acts in connexion with that 
Exhibition which form some of the- 
charges on which these proceedings under 
S. 110 are based. It was pointed on^ in- 
the second place, that the learned H*®' 
triot Magistrate had outside knowledge 
in respect of incidents in connexion with 
the Laukati Union and he knew all the- 
state of affairs in respect of that Union 
the incidents in connexion with which 
form the subject matter of some of the- 
overt acts in respect of the 8.110 Prooe“' 
ings. It was further pointed out that 
the learned District Magistrate, in the 
third place, had acquired certain know- 
ledge in connexion with the incidents the 
subject matter of controversy m the 8.Ul> 

proceedings from oertam 

report of Mr. Blandy. who was the pro- 

vious Magistrate of the district. 

The application which “®“U°“®f 
these facts was presented to the Ui»t«<i 
Magistrate who directed the »PPl*®?“°j 
to the filed. Subsequently 
of these facts which the 
have been revealed by the District 

Magistrate himself, the PeUU°f ” '®®‘ 
that the case had better not be tried by 
the learned District Magistrate. 

Mr. Chatterjee appearing for the peU- 
tioners has made it plain to he 

has nothing to say personally ““® 

District Magistrate but ho <>°?‘®“ff v 
having regard to the facts diacloMd by 

course of these proceedings h‘® 

susceptibilities are move^.^ 

this, namely . District Magis- 

irate s"onfd Vot try this case with the 
outside knowledge in respect of some of 

fha inoidenfes in hiB mind. , 

The matter was heard on a previous 
day w^n the Deputy Legal Remern^ 
hrinoer Mr. Bhattaoharya appear^ for 
the Crown and Mr. Ubatterji offered a 
if the Grown gave up the 
regard to the Exhibition and 
to the Union Board he would 
for a transfer of the case f™” 
fcriot Mr. Bhattaoharya put 

oommunioation with the A-K. 

trate and today we have 

Baeu. Government Mr, 

appears on behalf of the . pithe 

unable to 
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incidents connected with the Eiankati 
Union, Mr. Basu says that he is pre- 
pared to stand by the offer made by Mr. 
Bhattacharya that the Government was 
willing to give np this charge. To this, 
however, Mr, Ghatterji does not agree. 
We have, iherefore, now to consider this 
application for transfer on its merits. 

It is stated by Mr, Basu that this 
transfer application should not be al- 
lowed in view of the fact that it was at 
the suggestion of Mr. Ghatterji that the 
case was transferred to Mr. Hutchings 
and that Mr. Basu told the Court at that 
time that there was no officer in that 
district who was more intimately con- 
nected with the matter than Mr. Hutch- 
ings and who had a full knowledge of the 
oiroumstances. It is said, that Mr. Chat- 
terji agreed to a transfer to Mr. Hutch- 
ings and it is argued on behalf of the 
Crown that it does not lie in the mouth 
of the petitioners to have the case re- 
transferred from the ffle of Mr. Hutch- 
ings, more particularly when the prose- 
cution case has almost come to a termi- 
nation, so far as the evidence of witnesses 
is concerned. On the other hand, it is sub- 
mitted on behalf of the petitioners that 
they are making this application as they 
are compelled to make it in view of the 
revelations, very candidly made by the 
learned District Magistrate himself both 
in respect of what was said to counsel as 
well as in the explanation which has 
been read to us by Mr. Basu. It is 
necessary to refer to particular parts of 
the explanation in order to consider 
whether in view of what has been said 
here, is it or is it not desirable that 
Mr. Hutchings should further deal with 
these proceedings. The learned District 
Magistrate says with regard to the 
Barisal Exhibition thus : 

**I had no connexion officially or unofficially 
with the Barisal Exhibition in January 1929, 
although at the time 1 was holding the post 
of Additional District Magistrate, Barisal, I 
bad no connexion with the organization of 
the Exhibition nor with its policy or with 
the policy of the District Magistrate towards 
it. I did, however, visit it as a spectator on 
many occasions and 1 observed the following 
Inoidents related by witnesses in Court: I saw 
young persons picketing on the road outside 
the exhibition and I saw the persons lying 
down to prevent the entry of the public 
through the main exhibition gate. I also 
walked up and down the outside exhibition 
gate to see that the methods adopted by the 
ploketters did not result in an affray. In 
short, I observed the general methods adopted 


by the pioketters but I bad no knowledge 
from my own observation of the identity of 
any of the persons who took part in the 
pioketting or by whom they were directed or 
what their motives were. I can say that from 
a conversation with persons who had know- 
ledge of these things, I came to know that the 
pioketters were organised and controlled by 
Satin Sen’s party and eventually by Satin Sen 
Ininsolf. I also hoard but did not obsorve 
that they had used offensive language to 
members of the public including ladies and 
there were at times considerable apprehen- 
sions that their actions might lead to affrays 
or even serious rioting, ’* 

With regard to the exhibition, the 
learned District Magistrate further said; 

I likewise recall and know from personal 
observation that after the exhibition special 
patrols^ were placed along the roads for the 
protection of officials and others. I did not 
issue the orders for these patrols, nor can 1 
say who did so. But I saw the patrols my- 
self and was informed of their purpose. I 
likewise recall that on a certain day in Janu- 
ary on which Satindra Nath Sen was arrest- 
ed under S. 107, Criminal P. C. and that I was 
attending the Races when the District Magis- 
trate requested me to hold myself in readiness 
to assist him in dealing with a procession 
which it Was feared to force its way up to the 
exhibition, and I likewise recall that the 
District Magistrate informed me that he had 
ordered the arrest of Satindra Nath Sen under 

107^ Orixniiiftl P, O. ds b6 b^d r 606 iv 6 d in* 
formation that respectable citizens of Barisal 
apprehended a serious breach of the peace 
unless such action were immediately taken. 
Of the sources of this information or what 
orders were actually issued, I have no know- 
ledge. 

So much is said by way of explauation 
by the District Magistrate in regard to 
the incidents of the Barisal Exhibition. 

With regard to the Unions the follow- 
ing explanation is given by the learned 
District Magistrate : 

"The only extra judicial knowledge that I 
had of the Daukati incident arose from my 
study of a file regarding the spread of the 
Village Self Government Act in the District of 
Barisal. From this I gained the impression, 
that there was opposition to Union Boards at 
a place called Laukati, that Satindra Nath 
o6n took psrt in the diapute, that oxx a certain 
ocoasion he came in conflict with the police 
and was reported both to have pushed or 
struck the police officers and to have received 
a alight injury himself. Of the details of the 
incident I have no personal knowledge. As 
regards the other Union Boards, my extra^ 
judicial knowledge of them maybe said to 
consist in this that in the file above referred 
to, it was recorded that opposition to Union 
Boards existed in them and was strengthened 

^ke action of volunteers and politically 
minded persons who fostered discontent with 
a view to embarassing the District authori- 
ties, and that in several Unions, the Boarda 
had to be either superseded or the operations- 
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d£ the Aot suspended. This I trace from my 
recollection of a note based on reports of local 
officers at the time. ” 

It ha3 been contended on behalf of the 
accused that the explanation reveals at 
least with regard to the incidents con- 
nected with the exhibition that the 
District Magistrate had knowledge of the 
incidents which were the subject matter 
of the proceedings before him in con- 
nexion with the exhibition from outside 
sources; and as such it is not desirable 
on general principles which are accepted 
in all the Courts that the District Magis- 
trate, having such outside knowledge, 
should try the case which is before him. 
It is true that the District Magistrate 
has not been cited as a witness with re- 
ference to these matters and as a matter 
of fact the learned counsel has abandon- 
ed any such case. But at the same time 
it is difficult to shut one’s eyes to the 
fact that a Judge or a Magistrate, hav- 
ing outside knowledge in respect of mat- 
ters which form the subject naatter of 
proceedings before him, and having such 
knowledge from conversations outside 
the Court before the actual hearing of 
these proceedings commences, is in a 
position of some embarassment in dealing 
with the case. The question is not m 
these cases as whether the Magistrate# 
'having snob outside knowledge, will 
utilise that knowledge for the purpose of 
Ideoision in this ease, but the question is 
iwhether there can be any reasonable ap- 
prehension in the minds of the accused 
.persons that the District Magistrate. 
Lying this outside knowledge before him 
may not be betrayed by such outside 

knowledge into taking a view which the 
evidence might not support. 

Isaid afc the very onfcaet. possibly Mr. 
Hutchings could have 

lladge out of the proceedings when he 
was dealing with these proceedings, but 
ithe point of view from which the ‘raos'" 
'applioation has to be looked into is whe- 
thL the ensceptibilities of the accused 
nersons are not reasonably moved by 
imason of the fact that the 
'Magistrate has. at least in connexion with 
Isomo inoidents, which form the subject 
Imatter of the proceedings, outside kaow- 
S or knowledge which is not based 
on the evidence on the record. 

In cases of this description, 
which has been followed was laid down 
in a very early English case, the case of 
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Sergeant v. Dale (l) which has been fol- 
lowed in this Court. It is pointed out 
in that case by Lush, J. that in matters 

like this: , 

“ The law has regard, not so much pernaps 
to the motives which might be supposed to 
bias the Judge, as to the suscepbibilities of 
litigant patties. One important object, at au 
events, is to clear away which 

might engender suspicion and distrust of the 
tribunal and so to promote the feeling of oon- 
fidence in the administration of justice which 
is so essential to social order and security. 

This view of the learned Judge has 
been followed in several other oases m 
this Court to some of which reference 
might be made. For instance, the case 
of Girish Chandra Ghose v. Queen 
Empress, (2) and the case of Dupeyron 

V. Driver (3). ^ 

We have been at pains to consider 

this question to which we have given 
our most careful consideration. Al- 
though it seemed at the outset extremely 
inconvenient to transfer the case which 
has almost come to a termination and 
in which as many as 91 witnesses have 
already been examined, yet we think, 
having regard to the 

happened, and to what the Di®‘r.o 

Magistrate himself has 

would not be right to allow this ease to 

remain in the file of Mr. Hntohings. 

The question next arises whether this 
case should be transferred outside the 

district. In respect of 

asked Mr. Basu and he 

transfer is to be made f 

be made to the Court of 

the Chief Presidency Magistrate. 

Caloutt; To this also the accused have 

"Yn^iheseciroumstanoes re direct that 

these proceedings now pending before 
DUtrict Magistrate be trauMe^^ 
to the file of the Chief Pjesidenoy Mag.^ 
trate. Oalontta, to be taken up '^om the 
point which it has reached in the Court 

of the District Magistrate. 

The learned District Magistrate of 

Barisal will send the record of 
to the Chief Presidency Magistrate, 
Calcutta, with the greatest possible ex- 
pedition. , 

S. K. Ghose.j.— legreo. 

r . m ./ b . k . Pettuon allowed. 


( 1 ) 

( 2 ) 

( 3 ) 


[1878] 2 Q. B. D. 
781=^7*Ii. T. 158. 
[1893] 20 Cal. 857. 
[1896] 23 Cal. 495. 


558=*^ Ij- ®' 
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Pearson and Patterson. J-T. 

Inasaddar Ali and others — Petitioners. 

V. 

Isiniulla and others — Opposite Party. 

Criminal Revn. No. 106 of 1929, Deci- 
ded on 21st Jane 1929, from order of 
Addl. Dist. Magistrate, Sylhet, D/- 11th 
February 1929. 

(a) Criminal P. C., S. 139'A — Magistrate 
cannot depute another Magistrate to make 
enquiry and report. 

Seotion 139-A oontemplates an enquiry by 
Magistrate himself and he cannot depute ano- 
ther Magistrate to make the enquiry and re- 
port. [p 813 0 2] 

(b) Criminal P. C., Ss. 139-A and 537— 
Omission to conduct enquiry by Magistrate 
himself is irregularity incurable by S. 537. 

A Magistrate in proceedings under S. 133 
has no jurisdiction to make over the enquiry 
under S. 139-A to any Magistrate subordinate 
to him, and omission to conduct it himself is 
an irregularity incurable by S. 537. 

The reason for the above proposition is that 
the Magistrate has to decide upon either stay- 
ing the proceedings or farther proceedings un- 
der S. 137 or 138 and this decision neces- 
sitates his considering the reliability of the 
evidence and proper valuation of it, which 
both he is better fitted to do if he himself un- 
dertakes it. Mere reading of the enquiry as 
made by a Subordinate Magistrate and acting 
upon it does not enable him to do this work 
efficiently. [p 913 c 2J 

Priya Nath Diitt — for Petitioners. 

Benoyendra Nath Palit — for Opposite 
Parties. 

Judgment. — This Rule is directed 
against an order passed in proceedings 
under S. 133, Criminal P. 0., relating to 
alleged obstruction of a public path. 
The conditional order was passed by the 
Additional District Magistrate on 5fch 
June 1928. On 20th June the opposite 
party No. 3 appeared and denied the exis- 
tence of the right, and 6fch July was fixed 
for taking evidence. On 6th July all 
the opposite parties appeared and 
gave a denial of the right, whereupon the 
Magistrate passed an order making the 
case over to Babu A. M. Dam. E. A. C. 
for enquiry and to report to the existence 
of a public path. His report was sub- 
mitted after enquiry, and the report was 
in favour of the existence of the right. 
On 176h August the Additional District 
Magistrate took the report into oonai- 
deration and acted upon it by passing an 
order declaring it to be a public path. 
Matters then proceeded before a jury, the 
majority of whom found that the ob- 


struction should be removed. This Rule 
was issued on the ground that the pro- 
visions of S. 139-A had not been com- 
plied with, and that the Magistrate had 
no jurisdiction to direct an enquiry by 
another Magistrate as to the existence of 
the right. There was also a question as 
regards the constitution of the jury to 
which it is unnecessary to refer further 
in view of our decision. 

It is conceded that the terms of the 
S. 139-A contemplate an enquiry by the 
Magistrate himself; there is no suclv 
provision in proceedings under Chap. 10 
for deputing a subordinate Magistrate to 
make the enquiry as is to bo found under 
Chap. 12 expressly laid down by the terms 
of S. 148. It is, however, said that in 
effect the Magistrate did hold the en-i 
quiry himself by reading and acting on' 
the report of the subordinate Magistrate' 
and there has been no prejudice; that the 
accused participated in all the proceed- 
ings in the snbsequant stage : and that' 
the omission of the Magistrate to enquire- 
is a mere irregularity which is cured uo-! 
der S. 537, We are of opinion that thej 
matter cannot be disposed of 
manner. Upon the result of the enquiry 
depends the subsequent procedure — either 
a stay of proceedings, or a further step 
under S. 137 or 138. The test is whe- 
ther there is or is not reliable evidence 
in support of the denial of the existence 
of the alleged public right. The value of 
the evidence is a matter better determined 
by the Magistrate if he has heard it him- 
self than if, as appears from the order 
sheet in the present case, he merely 
“read the report” of his subordinate. 
Moreover the Magistrate to whom the 
enquiry was deputed in the present case 
was, we are told, a Third Class Magistrate 
whereas the opening words of S. 183 
shows that the intention is that this class 
of proceeding should be in the hands 
either of a District Magistrate, a Sub- 
Divisional Magistrate or a Magistrate of 
the First Class. We accordingly are of 
opinion that the Magistrate bad no juris- 
diction in the present case to make over 
the enquiry as he did, and for these rea- 
sons the Rule must be made absolute. 
Fresh proceedings may bo instituted if 
necessary. 

v.b./r.k. Buie made absolute. 
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B. B. Ghose and Panton. JJ. 


Ash utosh Nandi and auoi.^ier— Appel- 
lants. 


V. 

Kundal Kamini Dasi and others— 

Respondents. 

Appeal No 301 of 1928, Decided on 
15th March 1929, from appellate order 
of Dist. Judge. Birbhum, D/- 19bh April 

1928. 

:i»(a)Civil P. C., S. 144— S. 144 applie* 
only where decree is reversed and not where 
title from purchase under a different pro- 
ceeding in execution of one decree is ques- 
tioned in another suit. 

Section 144 only applies where the decree 
18 varied or reversed and it does not *PP\y Jfsf* 
case where, as the result of a difierenb suit, 
the title of a person derived by 
under quite a diflerent proceeding in 
J^^nofa decree which stands ^ 

questioned. i-P 8^ ^ 

(b) Decree— Finality of— Decree «PP«1: 
late Court in one suit does not annul that of 

Another suit. 

The decree of an appellate Court in one suit 
cannot be held to have the legal effect of 
annulling or altering ipso facto a decree 
made bya subordinate Court, in another suit. 
40 Mad. 299, not Foil. 10 M. I. A. 203, Bxpi.; 3 
Cal, 30 (F.B.) and 1 Pat, L, J, 43. 

(c) Civil P. C., S. 144 — Object. 

The object of S. 144 is to 
and simple remedy for any party who has 
suffered^by reason of an erroneous decree 
a Court of first in.taooa and it does 
“ a fft a oaso where the Court has to 

deoide qLstions of oonflioting rights under 

different decrees which C 2] 

nliodhteds , 

Bankim Chandra Mukherjee and Bon 
Behari ilufcfceryee— for Appellants. 

Jatish Chandra Sarkar—lor Eespon- 

.dents. e 1 

B B. Ghose. J.— This is an appeal 

by a purchaser of a holding 
of a rent decree. It appears that there 
was a litigation between P^^idents 1 
and 2. and respondents 3 and 4 as ^ 
title to the property in question. When 

they 3 

oroperty, the landlord, respondent 3. 
brought a suit for rent and obtained a 

decree against respondent ^ 
said to be his recorded tena^. In exe- 
cution of that decree, the holding was 
sold and purchased by the appellant. 
The title suit between the respondents 
was decreed in favour of respondent 2 
and dismissed as regards respondent 1 m 


the trial Court. There were two appeals 
against that decree and ultimately the 
title to the property was found in favour 
of both respondents! and 2. The pro- 
ceeding out of which this appeal arises 
was instituted by respondents 1 and 2 
under S. 144, Civil P. C , for recovery of 
possession of the property which was 
purchased by the appellant in execution 
of the rent decree. 

It was said that the result of the liti- 
gation between respondents 1 and 2 on 
the one hand and respondents 3 and 4 
on the other was that the rent decree 
obtained by respondeat 3 against respon- 
dent 4 was reversed and, therefore, the 
applicants were entitled to restitution 
by way of recovery of possession 
the auction-purchaser at the rent sale by 
the present proceedings* The trial Court 
held that S. 144 applied to the case and 
this opinion was affirmed by the learned 
District Judge on appeal by the auction- 
purchaser. Against that order the auc- 
tion-purchaser who was the opposite 
party in the trial Court has 
this appeal. His oontentiou is that it ifl 

not a matter which falls 

visions of S. 144 of the Code, that this 

section only applies where the decree ol 

a Court of first instance is varied or 

versed on appeal and it not apply to 

a case where, as the result of a 

suit, the title of a persou derived by 

purchase under quite a different 

ine in execution of a decree which stands 

unreversed is questioned. In my 

this contention is sound and “lUst be ao- 

rtenfced A decree can only be said to ne^ 

Tari^ or reversed by an appeal, review 
or revision. 

It may bo possible that the result of a 
subsequent sbit may affect the right o a 
person under a decree obtained >n » pr^ 
vious suit but it seems to me that it 
would be straining the meaning of 
to say that the previous deerw is ^evors^ 
or varied- by the subsequent deorea Apars 
?rom authorities, whioh I shall presently 
disouss, it seems to me t^hat ‘^o proyi- 
siou that the CJourt whioh is to * 

restitution is the Court of first 
implies a Court ‘he decree of which ^ 

reyersed by a Court of appeal- ° 

instance this ease, where 
rent might have boon "“l 

Court, and confirmed on *PP®“^‘ 

Sn of which the appellant purchased 
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-the property. The suit for title betweea 
the respondeats might have been tried 
by another Court which ultimately sue- 
needed on appeal. Which Court of first 
instance is to make restitution ? The 
legislature would not have left the mat- 
ter unprovided for if it was contemplated 
that a decree might be reversed by a 
-separate suit. Reference may be made 
to S. 583 of the Code of 1882 which has 
been replaced by S. 144 of the present 
Code, if there is any donbt about the 
matter. That section provided that any 
party entitled to any benefit (by way of 
restitution or otherwise) under a decree 
.passed in an appeal was to apply to the 
Court which passed the decree against 
which the appeal was preferred. 

In my opinion reference to an appeal 
•was omitted in S. 144 because it^was not 
•necessary having regard to the expres- 
sion " Court of first instance the dec- 
ree of which is varied or reversed. The 
learned advocate for*the respondent, how- 
.ever, relies upon the case of Subbarayudu 
V. Seshasani (1), in support of his oon- 
<tontion that S. 144 applies to cases 
where a decree may be held to have been 
reversed otherwise than in first or second 
:appeal. There the learned Judges came 
-to their conclusion not without some 
hesitation.'* They referred to the case 
of Shama Purshai v. Hurro Purshad 
((2), (at pp. 211 and 212) as supporting 
-their view. In that case their Lordships 
laid down the general principle of law 
About which there can be no question. 
The facts, however might probably be 
•considered as lending suppoit to the 
view of the Madras Court. But that case 
has been explained by the Privy Council 
in the case of Nagatina Naidu v. Ven^ 
katapayya Bavi (3) (at pp. 305 to 307 
of 50 J. A.). Referring to Shama Pur* 
shades case (2), their Lordships say: 

la that oaae the Judicial Committee iu 
Applying the test already quoted, namely, 
** whether the decree or judgment under 
which the money was originally recovered had 
heen reversed or supersoded,’* were of opinion 
that it was ^plainly intended by the order in 
43ouaoil in that case that all the rights and 
liabilities of the parties should be dealt with 
under it, and it would be In contravention of 
ihe order to permit the decrees obtained pend- 

(1) [1917] 40 Mad. 299=8 M. L. W. ;98‘5=31 
M. Ij. J. 866=38 I. O. 7S9=(1916) M. W, 
NT- 155. 

f2) [1868] 10 M. I A. 203=8 W. B. 25 (P.O.) 

<3) A. I. R. 1923 P. 0. 167=46 -Mad. 895=50 
I. A. 301 (P.O.), i 


ing the appeal on which it was made to intor- 
fere with this purpose. It was pointed out 

• • • *-.*•*•*• such deorees were mere 
subordinate and dependent deorees, which 
could no longer be held to have remained in 
foroe when the decree on which they were 
dependent had been reversed." 

Their Lordships further said that they 
preferred the reasonings and conclusions 
set forth in the dissentient judgment of 
Garth, C. J., in the case of Jogesh Ghun- 
der V. Kali Churn (4). The learned 
Chief Justice said: 

“ I have searched in vain to find any other 
instance in which the decree of an appellate 
Court in one suit has been held to have the 
legal effect of annulling or altering ipso facto 
a decree made by a subordinate Court in an- 
other suit.** 

I respectfully agree with the observa- 
tion and hold that S. 144 refers only to 
cases where a decree of the Court of first 
instance is reversed on appeal or revision 
This view of S. 144 has been taken by 
the Patna High Court in the case of 
Chintaman Singh v. Chuni Sahu (5). 

It seems to me that the object of 
S. 144 is to provide a speedy and simple 
remedy for any party who has suffered 
by reason of an erroneous decree made 
by a Court of first instance and it does 
not apply to a case where the Court has 
to decide questions of conflicting rights 
under different decrees which may be 
very complicated. 

I. therefore, hold that the decision of 
the Court below is not correct. 

The result is that this appeal is allow- 
ed and the application of the respondeats 
dismissed with costs iu both the Courts 
We fix the hearing-fee in this Court at 
three gold mohurs. 

Panton, J. — I agree. 

V.B./r.k. Appeal allowed, 

(4) [1877] 8 Cal. 30=1 C. D. R. 5 (F.B.). 

(5) [1916] 1 Pat. L. J. 43=34 I. C. 747=i3 
Pat. I. W. 95. 
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Rankin, C. J. 

Kanti Chandra Tarafdar and another 

— Appellants. 

V. 

Radha Raman Sirkar and others— 
Respondents 

Appeal^ No. 82 of 1929. Decided on 
26th April 1929, against original decree 
of Sub-Judge, Bnrdwan, D/- 5tb March 
1929, in Title Suit No. 160 of 1923. 
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fa) Court fees Act. Sch. 2. Art 17-Valu- 
ation of memorandum of appeal 
fee-Appeal against preliminary decree in 

suit for accounts— Final decree 
sequently-Art. 17 does 

fee must be paid on amount of final decree. 

Article 17 was never intended^to apply to 
case where a person with a definite decree 
for a particular amount of money against him 
seeks to set it aside. The question whether 
or not the decree is at the momenc capable of 
being executed without payment of certain 
amoSnt bv the plaintiff as additional court- 
fe-^ is not a question which affects the method 

in which the relief in a memotandum of ap- 
peal may be valued. CP 81G 0 2] 

Where the defendant has already appealed 
against the preliminary decree, and in the 
mnanwhile the final decree is passed against 
him it is the final decree that the appellant 
attacks and there is no escape 
elusion that it is on the amount of decree 

that the oourt-fee must be paid. “““J 

anee will be made for oonrt-fe^ ^alr^ady 

paid. ^ 

(b) Court-fee. Act, S. 7 (4) (f)-Applic«- 
tion to memorandum of appeal. 

The amount payable on memorandum of 
appeal is prima facie governed by 
words as govern the plaintiffs liability to 
pay court-fee when ha brings his ^suib.^^ ^ 

X>. N. Bagchi and Mohini Mohan 

Bhattacharji — for Patifcioners. 

Surendra Nath Guha and Amulya 
Chandra for Goveramenfc. 

Judgment —In this case, the plain- 
tiff brought a suit for accounts against 
two defendants as executors of the plain- 
tiff's grandmother. He valued his suit 
so far as regards the claim for accounts 
at R9. 1,000 and this he appears to have 
done quite reasonably aod correctly 
under sub-Ol. (f). sub-S. (4). S. 7. Court- 

fees Act. 

A preliminary decree for accounts was 

made against the ‘w° 

from this they appealed to the High 

Court paying full eourt-fee so far as re- 
gards the claim for accounts, viz., on 
Rs 1.000. They paid apparently a 

court-fee on Bs. 1.300 
stay of execution was asked for from 
this Court but was refused and the suit 
in the Court below proceeded; after an 
enquiry and report by a <^ommissxonex ^ 
final decree was made in the plaintiff s 
favour tor Es- 6.418 as the amount due 

from the defendants upon the taking of 
the accounts. The judgment did not 
require the 

cedent to deposit 4nr additional court-tee 


Kami Chandba v. Radha Raman (Rankin, 0. J .) XW,9 


within a given time nor did it order 
that on his failure to do so. the suit 
should be dismissed. It appears that 
there is no provision in the Statute Law 
requiring the Court to make an order iii» 
that form. There is, however, a provi- 
sion by S. 11. Court-fees Act, which is 

as follows : 

“ If the profits or amount deoreed ate or fa- 
in excess of the profits claimed or the amount 
at which the plaintiff valued l^ke relief 
sought, the decree shall not be executed untu 
the difference between the fee be actually paia 
and the fee which would have been payabW' 
had the suit comprised the whole of the pro- 
fits or accounts so decreed shall have been 
paid to the proper officer.’* ^ j 

Thoreupou, tho defendants bring id 
this Court an appeal from the final decree^ 
and the question before me is the ques- 
tion of the proper amount of the^ court- 
fea that they must pay upon their me- 
morandum of appeal. It appears to 
me to be prima facie clear that the 
amount payable upon this memorandum 
of appeal is governed by the 
as governed the plaintiff s liability 
pay court-fee when he brought his suit. 
It is governed by Cl. (f), sub-S. {4). 
S. 7, Court-fees Act : 

“Suits for accounts according to the 
amount at which the relief songht is valued 
in the memorandum of appeal. 

The Registrar. I think, viewed ^is 
matter exactly in the proper way. ihe 
question is the liability being aooordmg 
to the amount at which the relief songht 
is valued in the memorandum of appeal 
is it proper in this appeal to say that 
n^der Art. 17. Sob. 9, U is 

to value the relief or is it 
annellant to say that ,t fs possible to 
vXe the relief, bnt that he can justify 
a valuation that is less than the snm of 
Rg 6 418 by reason of the fact that the 
decree of the lower appellate Court as it 
stands i3 not at this moment a decree 
which can be executed without P»y“e“‘ 
of further oourt-fee. In my indgment. 
ife is reasonably clear that Art. 17. Sob. A 
cannot be applied in these ciroumstan^ 
at all- It was never intended to apply 
to a case where a person with a 

decree for a Particular sum of money, 

against him seeks to sot it ^side. 

question whether or net a de^ee is 
this moment capable of 

without payment of 

money by the plaintiff as a to . 

not. in my judgment, * ° —lief in 

affects the method m which the rel 
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a memorandum of appeal of this oharao- 
ter can be valued. It is in no way for 
this Court to estimate or value the 
ohanoes of the plaintiff paying the neoes- 
sary oourt-fee in order to get execution. 
The appeal is an appeal from a decree. 
The execution of the decree seems to me 
to be an extraneous and collateral matter 
altogether. It is the decree which es- 
tablishes the liability. The mere fact 
that the plaintiff would have to pay a 
fee to enforce the liability is not a mat- 
ter which affects the fact that the de- 
fendants here are endeavouring to get 
rid of a liability of Rs. 64 I 8 . One may 
condder this matter from the strict 
point of view of theory. It might quite 
well be that the plaintiff would never 
need to apply to enforce his claim by 
execution. He might have a cross-claim 
which be might sot off. There might 
be other ways in which he might be 
able to utilize bis decree. It cannot 
be said that there is anything defective 
in the decree itself and as the plaintiff 
is at the present moment not concerned 
with any question of execution it does 
not seem necessary that this question of 
execution should be taken to affect the 
case at all. 

It has been contended by Mr. Bagchi 
that the reason why the Judge in the 
Court below did not insist upon pay- 
ment of a further court-fee as a condi- 
tion precedent was that if the appeal 
against the preliminary decree sncceeded 
the additional court-fee paid by the 
plaintiff in respect of the final decree 
would be paid in vain since the final 
decree would bo brought to the ground if 
the preliminary decree were set aside. 
I do not know whether that was the 
motive of the learned Judge or not but 
this question cannot depend upon the 
motive of the learned Judge in the Court 
below. It is said to be inequitable that 
the defendants should have to pay a 
court-fee on Rs. 6,418 when, so far. the 
plaintiff has never had to pay a court-fee 
upon that amount. Bquity and equality 
are sometimes two different things. 
What the plaintiff had to pay is not to 
my mind relevant on the question of 
what the defendants should pay. Defen- 
dants have thought fit to appeal against 
the deor^. They have sufficient respect 
or fear for the decree to make it seem 
worth while to bring the appeal against 
the decree itself. It does seem to me 
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that even if it turns out that the plain- 
tiff has been treated in a lenient way 
consistent with the court-fees Act that 
is not any reason why in a matter of 
this kind I should treat the defendants 
otherwise than in accordance with the 
meaning of the statute. It is very pro- 
bable that the plaintiff will pay addi- 
tional court-fee and in that case the 
question of equity will vanish altogether. 
I cannot think that the expression used 
in the course of discussing another mat- 
^r in the case of Kanchan Mandar v. 
Kamala Prosad Cha/udhurtt (l^ ought to 
be regarded as in any way an authority 
on the point. It is quite true that in 

putting a hypothetical case the learned 
Judges said : 

mesne profits had been decreed fora 
higher sum than what is claimed in the 
plaint and if the plaintiff had obtained a 
aeoree for such sum upon payment of addi- 
tional court-lees, the delendants might havO 
been called open to pay the difference." 

The learned Judges there put the case 
which was the usual case but their re- 
marks cannot be treated as impliedly 
deciding a case in which the plaintiff 
got a decree without immediate payment 
of additional court-fees. 

been carefully through the note 
made by the Registrar in this matter and 
agree in the view which he takes. It 
IS quite clear upon the authority of the 
case I have already mentioned and also on 
the case of Ram Mandar v. Maharani 
N Otwlakhbati t (2) that for the purpose of 
this appeal the defendants will get cre- 
dit for what they have already paid in 
connexion with the appeal from the pre- 
liminary decree, the principle being that 
the defendants are in the end resisting 
certain claim and on that they have 
come to Court and they do not have to 
pay the court-fees twice over. I am 
satisfied that the figure at which the 
Registrar has assessed the liability iq 
his reference is the correct figure and 
confirm it. 

v.b./r.k. Reference answered. 


(1) [1912] IG 0. 
(2J A. I. B. 1924 
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B. B. Ghose and Panton, -TJ . 
Ambika Banjan M aj amiar ^ ^ rx^g- 
meot- debtor — Appellant. 

V. 

Manihganj Loati Office^ htd* Decree- 

holder — Respondent . 

Appeal No. 497, of 1927. Decided on 

22nd February 1929, from Original Order 
of 4th Sub-Judge, Dacoi, D/- 28th Feb- 
ajt (a) Civil P. C , S. 39 (c)~Territorial jur- 

iidiction i* condition precedent to a Court 
executing decree— Attachment before ludg- 

ment doe« not make any . 'i iv 

R.64 doe* not apply— Civil P.C„ O. 21, R. 64. 

Where it is necessary in executton oi a 
decree for money to sell properUes not 
the local limits of the jurisdiction of the 
Oouit which passed the decree, the sale of the 
nrooerUes can only be effected by the Court 
wHhin the local limits of whioh the P^^^P^ty 
is situate and that the property was attached 
by an order of attachment before judgment, 
Mens with properties within the jurisdiction 
does^not make any difference ; nor la O. 2L 
B. 64 applicable : 17 Cal. 699 

“*(2* Cwfl P.’c.. O. 21, R. 66-Gro.. un^r- 

***If the gross undervaluation ot '’**® ^'“^“avo 
in thd prool^ni^tioa is fluoli ft® m • •ji-i 
debarred tVe intending purohaesrs «tom b.dd- 

‘he sale and '®»‘o°5?,'’'liraad 

the Bale should be set aside . 90 O 

%u{ GhaX^ 

iadgment-debtor against an order rafus- 
C to set aside the sale of certain pro- 
nerties in ewention of a deerae obtained 
b^the respondent and pnrehased by him. 
The Brat objeotion refers to certain pro- 
^ within the districts of Pabna and 

Cgpur The properties were sold by 
ib^lnhordinate Judge havin- jansdic- 
in the district of Daooa. The leirned 
lubordinate Judge has held that under 
a 39 Civil P. 0., the Court which p issed 
the decree for money could sell prjpsr- 

Mes belonging to the 

situate outside its jurisdiction. He 
lomes to that conclusion, because m 

®--?the* 0 o«rr«®h“of pissed a ieoree may .end 

" '^Xld does not 

Ua.ir* nr “must. Having ootno 
,Kat oonelnsion he held that the Court 


■which passed fche decree oould execute 
the decree by eelling properties 
outside ifcg fcerritorial jurisdiction. There 
cionob be any doubt that this oonstruo- 
tion is not correct. Where it is neoes* 
sary in execution of a decree for money 
to sell properties not within the locw 
limits of the jurisdiction of the Court 
whioh pissed the decree, the sale of the 
properties can only be effected by ® 
Court within the Ijaal limits of which 
the property is situate. It is only neoes- 

sary to refer to Che Fall 3®“°^ 

Prem Ohand Dey v. Mokhoda Debt lU 
at p 703. The learned advocate for the 
respondent sought to support the deai- 
sion of the Subordinate Judge not on tbs 
ground on which he put it and m fao 
he stated that that ground P®”': 

bly be supported but on ® 
ground. His argument ^*\that these 
properties had bean attached at. 
inatanca of the decree-holder befor® 
meat, and that being so. under O.W, 
R. 11. Civil P. 0.. it was not necessary 
to attach these properties afresh in exe- 
cution of the decree obtained by the 
respondeat. He next referred to O. 

R 64 and his argument was that too 
Dacca Court was the Court executing 
the decree because there were other pro- 
perties situate within the territorial jur- 
isdiotion of the Daooa Court- He then 
laid stress upon the opening words of 
O. 21, R. 64 namely : 

** any Court executing a decree 
that any property attached by it and llab 
gale shall be sold. 

Ho contoadad that as the DMoa Court 
was the Court oxoooting the deoroo a^ 
tha propartios io qnostioa waro 
b, it. it oiQ sail tho propartios. It was 
farthor arguod in support of the oou^ 
tiou that wharo a Court passoa a deoW 
on a mortgage by whioh the 
situated withiu the local limits of the 
jorisdiotion of the Court and also th^o 
intsida such losal limits are 
the Court whioh passed the .d“«® ““ 
sail tha properties situated within bo 
tho jurisdictions. Similarly, “®P™P® ^ 
ties ware attached bafora 
within and outside the local 
rur‘Xtion. the Dace. Court m.gb^««; 
all the propartios attached by it . ; 
“udgmeut. This argumeut imP^^ 

that tho effaot of attaohmant is ‘h® ®»®j'J'| 
mortgage. But t ha^_;g_°gi-»a- 

(1) LlSiMJ 17 0»i. 60i (F.B./. 
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has been pointed out by their Lordships 
of the Privy Connell in the ease of Moti 
Lai V. KarrabtiddinX^)t that attachment 
confers no title. It only prevents a per* 
eon from alienating the property. There 
is no analogy, therefore, between the 
ease of a decree for sale of properties 
passed on a mortgage and a mere attach- 
ment before judgment where a decree for 
noney is passed in favour of the plaintiff. 
Che argument based on the wording of 
0. 21, R. 64 also seems to me to be 
incapable of the construction which is 
sought to be put upon it. That rule is 
one of a series of rules which deals with 
the mode of execution of a decree by a 
Court having jurisdiction to execute the 
decree and it has no reference to the 
|question as to the jurisdiction of the 
Court which should execute a decree. 
jTbe question of jurisdiction must be 
governed by the Full Bench case of Prem 
Chand Dey v. Mohhoda Debi (l), cited 
above- It is also expedient that in such 
a case as this the property should be 
sold by the Court within the territorial 
limits of which it is situate The dis- 
advantage which a judgment-debtor is 
likely to suffer by a sale effected by a 
Court situated at a great distance from 
the property can very well be imagined. 
One cannot expect to find a bidder for 
properties situated within the districts 
of Pabna and Rangpur, particularly of 
small shares, if those properties are sold 
at Dacca. Wo are of opinion that the 
Dacca Court had no jurisdiction to sell 
the properties outside the local limits of 
its jurisdition. The sale of the proper- 
ties within the districts of Pabna and 
Rangpur must accordingly be set aside. 

The next objection on the part of the 
appellant is with regard to the sale of 
oight items of property given at pp. 6 
and 7 of the paper-book. The contention 
of the appellant with regard to these 
properties is that the valuation given in 
the sale proclamation by the decree-hol- 
der was unconscionably low. It is not 
necessary bo give in detail the valuations 
given with regard to all the properties. 
It would be sufficient to 'say that a pro- 
perty the value of which is given as 
Rs 2 was purchased by the decree-holder 
himself for Rs. 300 ; another property 
which was valued at Rs. 5 was purchased 
b y the decree-holder for Rg. 150 and so 

(2) C1838J 25 Oal. 179^24 I.A. 170=1 O.W.N. 

039=7 Sar. 222 (P.O.>. 
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on. The judgment-debtor gave evidence 
to the effect that the value of those pro- 
perties was considerably higher. This 
evidence was supported by two docu- 
ments one of which was a sale certificate 
by which a three-annas odd share of pro 
perty No. 10 given at p. 7 of the paper- 
book was purchased for Rs. 5,700. The 
appellant’s share would be worth accor- 
ding to that valuation Rs. 950 The 
decree-holder purchased it for Rs 150 
The other seven properties were’ pur- 
chased byakabala for Ks. 13,000 and 

.According to that the 
plaintiff s one sixth interest would be 
valued at Ks. 2.000 and odd. The deoree- 
hoIder_ purchased those properties for 
Rs. olo by adding up the prices he paid 
for each item. Whether the present 
price of the properties has increased or 
diminished they having deteriorated we 
need not consider. The important fact 
19 that the decree-holder himself pur 
chased the properties at many times 
more than the value given in the sale 
proclam . tioD. That itself brings the ease 
within the decision of tbeir Lordships 
of the Privy Council in the case of 
baadatmand Khan v. Phul Kuar (3) 

v. Ram Kanai 
14;. The gross ucder-valuation pf the 

properties must have deterred intendinc 

purchasers from bidding at the sale and 

offering reasonable value. The sale of 

those properties, therefore, should also 
be set aside. 


The appeal with regard to these pro- 

parties must accordingly be allowed The 

appellant is entitled to his costs ten cold 
moburs. 


* • / Ai 4 iX 




I.A. 140=2 O.w N 

650=7 Sar. 380 (P.C.) '.'•w.xv. 

(4) [1911] 13 C. U. J. 192=9 I, C. 098. 
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Barkat Ali Ilaji a.nCi others — Plain 
tiffs— Appellants- 

Pra,a,nm Kumar Talukdar and others 
— l3erendaDts — Respondents. 

Appeal No. 1627 of 1927. Decided on 
5bh March 1929. 

(a) Evidence Acl. S. 115-'‘Permitted «n- 
«pUiMd“*” believe a thing"— Me.ning 

another person to 
believe aithing * eto., the section eontemp- 
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lates that not merely may there be active in- 
ducement on tbo part of the declarant for a 
belief in the mind of another person but it is 
enough U the declaration is such by which 
the declarant in the ordinary course permits 
somebody else to believe in the Jf^th of the de- 
claration and to aot on that belief. [P 821 0 IJ 

(b) Evidence Act, S. 115— Acts or decla- 
rations need not be intentional.; 

The law of this country gives no counte- 
nance to the doctrine that in order to create 
estoppel the person whose acts or declarations 
induced another to act in a particular way 
must have been under no mistake himself or 
must have acted with an intention to mislead 
or deceive. What the law and Indian Statute 
mainly r. gard is the position of the person 
•who was induced to act and the principle on 
which the law and the statute rest is that it 
would be most inequitable and unjust to him 
that if another, by a representation made, or 
by conduct amounting to a representation Has 
induced him to aot as he would not other- 
wise have done, the person who made the re- 
presentation should be allowed to deny or re- 
pudiate the effect of his former statement to 
t^he loss and injury of the person who acted 
on it So long as there is no duty cast upon 
the person induced not to roly upon the in- 
ducer’a statement but to make further in- 
quiries the word “intentionally 
20 Cal. 29G (P.C,), FoU. CP 821 0 2] 

(c) Evidence Act, S. 115-Representalion 
involving mixed question of law and fact is 

“ A representation that the interests of a de- 
ceased bad devolved upon the 

the representation is a thing ^ nl 

meaning of S. 115 as it is not a of 

law bub is mixed question of law and faot.^ 

Panchanan Ghose for Appellants. 
Chandra Shekhar Sen— (or Respon- 

^^^iraj Mohan Mazunidar—tor Deputy 

®®Judgmenl.-Thi3 appeal has arisen 

out of a suit for rout. The was de- 

creed by the trial Court. The defendants 
?hen preferred an appeal during the pen- 
of which one of the plaintiffs res- 
pondents named Raja Mia died. The 
dLth of this parson took place admittedly 
some time in the year 1925. The fact of 
his death, however, was not brought to 

the notice of the lower 
by any of the parties. On 8bh 
1926, the lower appellate C^irt allowed 
fba anneal and reversing the decree of the 

trial ^ourt dismissed the suit. The re- 
maining plaintiffs then preferred this 

contenlion thut is sought to be 
urged on behalf of the said appellants is 
thft the decree of the lower appellate 
Court in so far as it was a decree passed 


in an appeal which was not proparly ooa- 
stituted, the suit out of which the said 
appeal has arisen being one for rent and 
the decree from which that appeal was 
taken being a joint decree for rent in 
favour of all the plaintiffs, was a nullity 
inasmuch as one of the plaintiffs had di^ 
and his heirs had not been substituted in 
his place. The answer which the res- 
pondents give to this contention is that^ 
they were misled by the fact that the 
present appellants had instituted other 
suits for rent against them alleging that 
the interest of Raja Mia-in the properties 
had vested in themselves only. 

In order to understand the respective 
contentions of the parties it is necessary 
to give a few dates and facts. On 306b 
July 1925, that is to say when the appeal 
in the present case was pending before 
the lower appellate Court, the remaining 
plaintiffs instituted another suit for 
rent against the respondents in whi^ 
they stated that Raja Mia having died, 
his interest had vested in his uncles, 
plaintiffs 4, 5 and 6 Abdul Hakim, Atnir 
Hamja and Badsha Mia. The plaint in 
this suit was verified by all the plaintiff^ 
in the suit including plaintiff 1 
Ali Haji. This second appeal was file® 
in this Court on 21ab June 1926 and too 
main ground of the appeal was the in- 
validity of the decree due to Raja Mia s 
death. On 22Qd May 1928 the said 
Barkat Ali Haji swore to an affidavit m 
which he stated that Raja Mia had di^ 
on 8th August 1925 but that no appli- 
cation for substitution of his heirs had 
been made in the lower appellate Court 
and that Court made a decree against all 
the plaintiffs inoluding Raja Mia who 

was dead. It will appear therefore that 

the date of Raja Mia’s death as given m 
the said affidavit could not be correct, 
because though it was stated therein 
that Raja Mia died on 8th August 19^. 
in the plaint to which I have 
referred which was filed on 30th July 
1925 it was stated that Raja Mia had 
already died. After filing the appeal 
to this Court on 2l3t June 1926 accom- 
panied with the aforesaid 
Barkat Ali the said remaining 
including the said Barkat AH Haji lasU- 
tuted another suit for ^ent against 
respondents on 16th September 1926 pa 

porting to claim the 

without making any mention of any 

else as the heir of the said Raja Mia. 
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The facts set out above speak for them- 
selves. They show that while in one 
set of prooeedings the appellants before 
this Court were instituting suits for rent 
and getting doorees therein on the footing 
of they themselves or at least some of 
them having acquired the interest of 
Haja Mia, in the appeal which they filed 
in this Court they have sought to make 
out that Baja Mia had left other persons, 
and on them Baja Mia's interest had de- 
volved 'as heirs. The respondents con- 
tend that in view of the fact that repre- 
eentations were made by the appellants 
in the collateral prooeedings, that is to 
say in the two suits for rent, it should be 
held that the said appellants are estopped 
from raising in the* present appeal the 
contention that they are not the only 
heirs of Baja Mia. It seems to us that 
it would be whittling down the provi- 
sions of S. 115, Bvidence Act, to allow 
the appellants to raise this contention. 
That section states: 

“VVheaone person has by his deolaration, 
not or omission, intentionally oaused or per- 
mitted another person to believe a thing to be 
true and to aot upon such belief, neither he 
nor his representative shall be allowed, in 
any suit or proceeding between himself and 
such person or his representative, to deny the 
truth of that thing.*’ 

What is said on behalf of the appel- 
^nts is that the representations con* 
tained in the plaint of 1925 were not in- 
tended to be acted upon by the defendants 
and'that in point of fact the defendants 
knew that there were other persons who 
survived after the death of Baja Mia and 
that as defendants in the suit they were 
bound not to take the statements in the 
plaint as correct but to make further 
enquiries and ascertain whether the state- 
ments were correct or not. We may say 
at once that we entirely disagree with 
'this contentioo. This contention over- 
looks the words **permitted another per- 
son to believe a thing” etc. Not merely 

may there be active inducement on the 
part of the 'declarant of a belief in the 
mind of another person, but it is enough 
if the declaration is such by which the 
declarant, in the ordinary course, permits 
somebody else to believe in the truth of 
the deolaration and to act in that 
belief. 

It is next said that there was no in- 
tention on the part of the remaining 
plaintiffs that the respondents would aot 
on the representation and that the word 
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"intentionally” which appears in the 
section has not been satisfied. The 
answer to that is to be found in the de- 
cision of the Judicial Committee in the 
case of Sarat Chander Dev v. Gopal 
Ohunder Laka (1). The word "inten- 
tionally” has been explained in that de- 
cision, In that decision what their 
liordships have said is this: 

‘The law of this country gives no counte- 
nance to the doctrine that in order to create 
estoppel the person whose acts or declarations 
induced another to aot in a particular way 
must have beeu under no mistake himself or 
must have acted with an intention to mislead 
or deceive. What the law and the Indian 
statute mainly regard is the position of the 
person who was induced to aot, and the prin- 
ciple on which the law and the statute rest is, 
that it would be most inequitable and unjust 
to him that if another, by a representation 
made, or by condnot amounting to a represen- 
tation, has induced him to aot as he would 
not otherwise have done, the person who 
made the representation should bo allowed to 
deny or repudiate the ofiect of his former 
statement, to the loss and injury of the per- 
son who acted on it. It may in the result be 
unfortunate for him, but it would be unjust, 
even though he acted under error, to throw 
the oonsequencos on the person who believed 
his statement and acted on it as it was inten- 
ded he should do.” 

We are of opinion that so long as it 
cannot bo said that there was any duty 
cast upon the defendants not to rely upon 
the statement made in the plaint but to 
make further enquiries, and in this case 
we are not in a position to hold that 
there was any such obligation on thOj 
part of the respondents, it cannot be saidj 
that the word "intentionally” as used 
in S. 115, Bvidence Act, has not been 
satisfied. We may state that nothing 
has been shown to us whiclv would even 
faintly suggest that the respondents had 
the least suspicion that the representa- 
tion was not in fact true. 

Then it is contended that the question 
as to whether the persons left out and 
not substituted were heirs or were not 
heirs of Baja Mia is a question of law 
and therefore it is not a "thing” within 
the meaning of the section. The repre- 
sentation that was made was that the 
interest of Baja Mia had devolved upon 
some of the plaintiffs. That, in our 
judgment is a thing” within the mean* 
ing of the section, not being a question 
of law, but a mixed question of law and 
fact, because it may have been in various 
ways that th e interest of Baja Mia bad 

(li [1892] 20 OaJ. 296=19 I. A^“203=6 
224 (P.O.). 
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passed oq to other persons and not merely 

by heirship. 

The matter may be looked at from 
another point of view also. There is the 
fact of the omission on the part of the 
present appellants to bring to the notice 
of the lower appellate Court the fact of 
the death of Kaja Mia and also the fact 
that he had other heirs. Now, omis- 
sion also is one of the things that is 
mentioned in S. 115* If in addition to 

the active representation contained in 

the plaint of 1925 there was the omis- 
sion on the part of the present appellants 
to allege before the lower appellate Court 
that the heirs of Raja Mia had not been 
substituted, it is only reasonable to hold 
that the respondents were confirmed in 
their belief as to the truth of the state- 
ment contained in the plaint, and it be- 
ing confirmed in that belief they did not 
take any steps to make an application for 
getting an order for substitution the ap- 
pellants in our opinion are^ doubly 
estopped by reason of the provisions of 
S. 115. We are clearly of opinion that 
the question that is sought to be raised 
by the appellants is one which they are 
not permitted to raise by reason of the 
provisions of S. 115. 

We accordingly find against the in- 
tention that has been urged on behalf ot 
the appellants and we dismiss the ap- 
peal with costs. . - 

V.b./b.k. Appeal dismissed. 
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Cuming and Lort- Williams, JJ. 

Emperor. 

V. 

C. A. Uatheivs—Aaoa^Q^. 

Criminal Jury Ref. No. 5 of 1929. 
oided on 29th July 1929, made by Addl. 

Sessions Judge. 24-Pargana9. 

A r«) Evidence Act, S. 33--Warr*nl caie 
— Evidence of witne.s before charge « 
framed is not admissible— Criminal P. C., 

^'la^^warrant oaae until tha stage provided 
for in S. 256 is roaohed the accused has no 

right to otoss-examine and consequently the 

evidence of * witness given c 

fb) Interpretation of Statutes — Rule of 
practice in conflict with law-Lew must be 

^“w’b8n*'a lulo of praotica or P'"?®'"”® 
Judge is bound to follow the l»w . 


Emperor v. C. A. Mathews (Cuming, J.) 
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(c) Evidence Act. S. 114, Ulus, (b)— “May" 

is not “must" and evidence of accomplice 
stands on same footing as other evidence. 

Although S. 114, Ulus. (b). ptovidea that » 
Court may presume that the evidence of au 
aocomplioe is unworthy of credit, '^“*®** 
toborated. “may" is not "mnst" and no deci- 
sion of Court oan make it “must. 
in spite of all that has been said to ‘ke con 

trary in law. the evidence of an 
stands on the same footing as any 

dence. The Court is not obliged to hold that 
he is unworthy of credit and must be ®o«o 
borated. It is for the Court to 0°“®*^®' . 
taking into consideration a-. 

stancls one of which being **® ^ 

complice whether it does or does not rely on 

the evidence. To entirely rule 

roborated evidence of an “*£3 

many cases lead to 0 1 , 2 I 

(d) Evidence Act, S. 

with order of proceedings not with rig 

‘’“seot'on 138 deals not “r'in^whiohthe 

^^o'^dilg be cUd^ucted. [P 833 0 33 

NagendraNath Banerjt and Jattndra 
Nath Mukerii--foT the Grown. 

K. N. Chowdhury and Probodk C 

Chatterji — for Accused. 

Cuminff. J.— This is a reference under 
^ 307 Criminal P O. by the learned 

Additional Sessions 0°A 

iQ the case of one 0. A Mathews. O. A. 
Math ews was tried by I be l^roed A 

tional Sessions Judge of : 

ting with a jury on a charge of 

ing with a number of other persons 

difhonsstly and fraudnlently 'g,.' 

tending candidates for ‘he P°3‘ 

ling ticket checkers in the 13. o r 

administration to belief 

by deceiving these P®''';°°A}? " receive 
that they would 

appointments on a .m He ^as 

‘S "=£ 

tion from intending candidates for th 

post of travelling ticket 1“ j 

Lid railway, after deceiving tnem into a 

belief that they after the ° ‘aj 

money would get aPPo>“‘“®°‘t fa faio- 
in thi first charge. The inry b/ a maj^ 

rity of three to two al gea- 

not guilty. The learned Additional 

aions Judge being of opi ijQ.B read 

O.V' 

that originally Mathews 
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tried by the Police Magistrate, Sealdah, 
iointly 'with a number of other^ per- 
sons who were alleged to be his co- 
oonspirators. Mathews then olaim^ to be 
tried as a European British subject and 
hence he was committed to Sessions 
and has been tried alone- 

The case for the prosecution is briefly 
this: The accused is a sub-officer of the 
B. B. Ry. and was in charge of the tra- 
velling ticket inspection section of the 
railways. Ho with a number of other 
persons who conspired with him induced 
a large number of persons to give him 
various sums of money on the pretext that 
they would be appointed as travelling 
ticket checkers. These persons worked 
for various periods of time on the rail- 
way and in the month of September 
1927, their services were dispensed with. 
The case for p the prosecution is that 
Mathews had no authority to make such 
appointments, that these persons were 
not properly speaking appointed at all 
by the railway and that Mathews took 
from these persons various^ sums of 
money as a consideration for giving them 
the appointments. The case of the de- 
fence as set forth by Mathews in his 
statement in the Sessions Court was that 
the appointments of almost all these per- 
sons had been sanctioned by the Chief 
Auditor and that he never took any 
money from them as a reason for their 
appointments in the railway. It is fur- 
ther suggested by the learned counsel for 
Mathews that these persons whom he 
appointed were unpaid probationers and 
that when their work was found unsatis- 
factory their seivices were dispensed 
with. I say advisedly that this was a 
case of counsel, because this portion of 
Mathew’s case finds no place in his state- 
ment to the Court and is inconsistent 
with it. There is no suggestion in 
Mathews* statement in the Sessions Court 
that they were appointed as unpaid pro- 
bationers. 

I shall first of all deal with the two 
points of law that arise in this case. The 
first point deals with the admissibility 
of the evidence of Mr. W. F. Milne, the 
Chief Auditor. The facts are these: 
Mr. Milne was examined as a witness in 
the Court of the Police Magistrate at 
Sealdah. At that time apparently the 
case was being treated as a warrant case 
and Mathews had been tried together 
with the other accused. At the close of 


Mr. Milne’s evidence the accused were 
called on to oroes-examine him. This 
they refused to do. The reason for call- 
ing on them at that time to cross-exa- 
mine Mr. Milne when the charge had not 
been framed was that Mr. Milne was very 
ill and was proceeding to England 
shortly, which he actually did on ^nd 
May. Subsequently Mathews made an 
application to be tried as a European 
British subject. This was allowed and 
the result was that he was committed to 
Sessions as I have already stated. 

The prosecution now desire to put in as 
evidence under S. 38, Evidence Act, the 
statement of Mr. Milne before the Police 
Magistrate. S. 33 provides that in cer- 
tain circumstances evidence given in one 
judicial proceeding is relevant in a 
subsequent judicial proceeding provided 
that the adverse party in the first pro- 
ceedings had the right and opportunity 
to cross-examine. That the accused 
bad the opportunity of cross-examiu- 
ing this witness, is I think, quite 
clear. He was asked to do so and he 
refused so to do. But I think it^ is also 
clear that at the stage at which the 
case had arrived be had no light to cross- 
examine. S. 252 provides that the 
Magistrate will take all evidence as may 
be produced in snppoit of the prosecu- 
tion. S. 254 provides for the drawing 
up of the charges. S. 256 provides for 
the cross-examination cf the prosecution 
witnseses which tak(s place after the 
charge. Now as far as I can see the ac- 
cused in a warrant case has no right to 
cross-examine the prosecution witnesses 
until after the charge has been framed. 
The Magistrate may in bis discretion 
allow him to do so, and probably if the 
accused requested would allow him to do 
so but the accused cannot claim as of 
right to csoss-examine until the charge 
has been framed. S. 138, Evidence Act, 
on which the prosecution rely deals not 
with the rights of the party but only 
provides the order in which the proceed- 
ings are to be conducted: see the case of 
Ashirbad Mucki v* Maju Muchini (l) 
where it was held that the Magistrate 
should give the accused an opportunity 
to cross-examine even though the charge 
may not be framed. But that is not the 
same as saying that the Conrt must give 
him an opportunity; No donbt S. 256 
does not pr ohibit oroBB-examination at 
(l| U904]' 8 0. W. N. sea. 
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a previous stage but that is not the same 
as saying that the accused has any right 
to cross-examine. I am of opinion that 
until the stage of the case provided for 
in S. 256 is reached the accused has no 
right to cress-examine. That being so 
in the present case the accused had no 
right to cross-examine and so the evi- 
dence of Mr. Milne is not admissible in 
evidence under S, 33. 

The next point that has been argued 
is that the evidence of the principal wit- 
nesses who deposed to the accused taking 
money is the evidence of accomplices and 
so mast be corroborated. S. 133, Evi- 
dence Act, provides the complete answer 
to this proposition, for it. provides that 
a conviction is not illegal because it pro- 
ceeds on the uncorroborated evidence of 
an accomplice. No doubt there is a rule 
of prudence and practice to warn juries 
of the danger of convicting on the uncor- 
roborated evidence of an ^ accomplice 
though at the same time it is open to 
the Court to hold that it is not illegal to 
do so. But it is not correct. I think, to 
say that the rules of prudence and prac- 
tice or whatever else they may be ciUed 
can have the force of law is to supersede 
the express provisions of the legislature. 
That might perhaps have some force 
where the law is what is known as Judge- 
made law. Here in India there is no 
Judge-made law, for the law is to be 
found in the Codes and the Judges can 
only apply the law and do not make the 
law. To hold otherwise is to substi- 
tute for the onaobments of the legis- 
lature the opinions of the in- 
dividual Judges. When a rule of prao- 
tice or prudence or whatever else it may 
be called oonaicbs with the law as laid 

by the legiaUture I am 
to follow the law. S. 114, IHns- (b) 
00 doubt providea that a Court may 
preaume that the evideuoo of an 

nlice ia unworthy o', “t'l 

Iroborated. but may ’’ m not must 
and no daoiaioa of the Court can make it 
“ mnat. " It aeema to me, therefore, 
that in apite of all that haa been aaid to 

the contrary in law the evidence of an 
aocomplioo atanda on the aame footing aa 
any other evidence. The Court is not 
obliged to hold that ho >8 'in^'V' 
credit and mnat be oorroborated. 1 1 la 
for the Court to consider after taking 
into oonaideration all the oiroumatanooa 
one of whioh being that he is an aooom- 


plice whether it does or does not rely on 
the evidence. To entirely rule outthd 
uncorroborated evidence of an aoooin* 
plice might in many cases lead to a 
miscarriage of justice. 

It is to be remembered that there are# 
it may be said, many grades of aooom-* 
plices. They vary from the man who, 
for example, with his own hand commit- 
ted a murder to the man who as in the 
present oase it is alleged offered a 
to another when the latter is being tried 
for taking the illegal gratification and 
to that extent aided the accused in com 
mitting his offence of taking an illegal 
gratification. For this man is not strict- 
ly speaking guilty of the offence of 
which the other is being tried and ha 
certainly does not come strictly within 
the moaning of the term accomplice if we 
accept the definition of the term ac- 
oomplioe as given by Subrahmanya 
Ayyar, J. in the case of Bamasawmt 

Gounden v. Emperor (2) or by 
in the case of Queen v. Bam Sahoy 
Subrahmanya Ayyar, J. held that the 
term accomplice signifies a guilty as- 
sociate in crime or where the witness 

sustains such a relation to the 

act that he could be jointly indicted 

with the accused. Glover, J. states: 

'* I nnderstftod an aooompHoe 
one who U either being jointly r e ® 
same offence and makes admissions whi h 

may be taken as evidence »K**“®* 
sonar or who has received * . 
pardon on the understanding t^t he ^ 

Lu all he knows and who may at any 
moment be relegated to the dock. 

The witnesses whom it is now 
to stigmatise as 

tried for the offence with which the ao- 
ons^ is now tried. They 
thing. guilty of an 

offence, namely, of offering the luibe- 
They do not oome within ^e deamtions 

I have just referred to. However, it s 
not neoossary to further 
point. The view which I 
the evidence of an accomplice should be 
received on its own merits taking into 

consideration all the ciroumstani^ ol 

of the oase and its truth or falsity tcew 
by the usual tests which are ®PPj*.®“j 
To hold otherwise is to hold 

whioh is eubiroly contrary to the law. 

Ia India we have the Codes ar^ by 
Codes we are to b e guided and it is noi 

(a) C1904] 97 Mad. 971=14 U. Ip. J- **■ 

(8) 90 W. B. Cr. 19. 
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^or the individual Judges or Courts to 
alter the express provisions of the Codes 
by what are termed rule of praotioe or 
pmdenoe. That is for the legislature 
and that the legislature alone can do. 
Ae a very learned Judge of this Court 
the late Chief Justice Sir Ijawrenoe 
Jenkins pointed out: 

** Nob one job or one tittle oan be taken 
away from or added to the plain and express 
provisions of the Iieglslatara by any deoision 
of the Ooarb**: In re, An Attorney (4) (at 

454). 

The learned Judge was there dealing 
with S.-195, Criminal P. C. and pointed 
out that if all the various expressions of 
opinion are to be read as of universal 
applioation the enactment of the legis- 
lature would pass out of recognition- 
And I am equally prepared to say that 
if all the observations as to the necessity 
•of corroboration and the amount of or 
what constitutes corroboration of an ac' 
complice were to be read as law S. 133, 
Evidence Act, would equally pass out of 
existence. Iiike this learned Judge I 
prefer to take my stand on the sections 
themselves. If a jury may act on the 
uncorroborated evidence of an accomplice 
a Judge may certainly do so. If the 
evidence of an accomplice requires to be 
corroborated in all material particulars 
then obviously it is a waste of time to ex- 
amine the accomplice at all for his testi- 
mony becomes unnecessary. (His Lordship 
then considered evidence and proceeded). 
To my mind all these facts go to 
prove beyond a shadow of doubt that 
Mathews, Bese, Huq, Mitter and others 
were all parties to a conspiracy to get 
illegal gratifications from the various 
victims who have been examined aid 
others to procure them appointments. 

There is a further fact that, as far as I 
oan see there were really no appoint- 
ments at any time for these men. No 
attempt has been made to prove that 
there were. Mathews contends that all 
these men were duly appointed by the 
Chief Auditor or their appointments were 
eanotioned by him. The witness who 
oould have proved this was Mr. Milne, 
the Chief Auditor. This witness was 
examined by the prosecution in the 
Magistrate's Court. He was- in a bad 
state of health and was about to leave 
for England. The accused bad au op- 
portunity to oross-examine him and re- 
fused to do so. They were well aware at 

|4) C19L4] 41 Oal. 446:^32 I. 0. 831. 


that time that he had to leave for 
England and hence if they did not then 
oross-examine him they would pro- 
pably have no other opportunity of so 
doing. They, however, deliberately 
refrained from so doing. That being so 
they can hardly complain that Mr, 
Milne's evidence is not available. It is 
to be remembered that even if they 
cross-examined Mr. Milne then they 
had a right to further cross-examine 
him after the charge has been 
framed. They could not have been 
prejudiced in any way if they had put 
necessary questions to Mr. Milne at 
that time even if he were not available 
for cross-examination later on. On Ma- 
thews’ own showing these appointments 
had to be approved by the Chief Audi- 
tor. If that were so why did he refrain 
from cross-examining the Chief Auditor. 
None of these men’s names ever appeared 
in any salary bill except one. No expla- 
nation has been given of this by Mat- 
hews. His counsel suggests that they 
were unpaid probationers. As I have 
already remarked Mathews never sug- 
gested any such thiug. 

I am therefore of the same opiniou as 
the learned Additional Sessions Judge 
that Mathews was guilty of conspiracy 
to take bribes as charged. It is neces- 
sary for me in coming to this finding to 
take into consideration the verdict of 
the jury and the opinion of the Judge. In 
dealing with the opinion of the Judge 
and verdict of the jury it is to be re- 
membered that these persons all of them 
saw the witness. The Judge and two of 
the jurors were of opinion that the ac- 
cused was guilty and the remaining 
three jurors were of opinion that he was 
innocent. Little assistance, therefore, 
will be got from considering theopinion 
of the persons who actually saw the 
witnesses, they being equally divided — 
three believed the witnesses and three 
apparently disbelieved them. 

It is not necessary for me to deal with 
the other charge, namely, that of cheating. 

To my mind the fraud which has been 
perpetrated on these men was mean and 
cruel. They were, as far as evidence 
shows, young men in very poor oiroum- 
stances, and felt some difficulty in raising 
the money. It may be said, no doubt, in 
one sense they were participators in the 
crime, because they offered bribes. After 
all they were really trying to get ap. 
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poinfcments. \\e acuopu 
and sentence the accused 0. A- Mathews 
to undergo rigorous imprisonment for six 
months under S. 120-B read with 

^ Lort-Wiliams, J— I agree that the 
accused ought to be convicted and sen- 
tenced as ordered by my learned brother. 
v.b./r.K. Accused sentenced. 
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B. B. Ghose and Panton, JJ. 

Madhab Gobinda iJay—AppeUant. 

V. 

Secy, of Sfaie— Respondent. 

Appeal No. 107 of 1926 , Decided on 

5th December 1928. ■ from Original 
Decree of Special Land Acquisition Judge. 

24 -Pargana 3 . D/- 2nd 

Land Acqui.ition Act (1 of 1894), S. 2 3 
Damage, for lo.. of bu.ine.. can be 

only when person pur.umg " h«e 

pelled lo give it up or carry it on *>*'«“'* 
.1 loss but not in ca.e where per.on wa 
using corpus of land for business. 

Loss of buainoss means that a 
iug Bomo trade or buBinosB is 
Eife it up or to carry it on 

would give him loss prodt ^,^ 1 - in 

making at the former to 

this cise that the claimant ® a^a 

damages on account of Iobb 

a person is not entit ed the 

loss of business, which he wae B 

lormer place by ibe pro^^ty 

altogether valuless after a lapse ^ 2] 

Jogesh Chandra Soy. 

Das and Nerodbandhu Bov o PP 

^^'"Lrendranath Onha and Nasim AH- 
for Bespondent^ J.-This is an appeal 

by^oiaimant No.’ 5 °o. 

the District “ “e“„ed District 

award of^^^a Coil^tor 

"B^s.tooT“lha land aeqmred^^i^^^^^^^ 

4 bighas in CoHeotor Both the 

the total amount^ “ 71 “ t^tor, allowance 
lector wit 669-16-8. Before the 

came up to Bs. ’ . ^gbad for plot No. 

f ^t^ateVf Bs. 7 000 p^r big^ and 


t92» 

loss and damage to business tP the «* 
tent of Es-UO.OOO. altogether Bs. 

In his application for lefeienoe, the 
claimant only claimed the same a"®®”"* 
in a Inmp without specifying the am- 
ount he claimed separately, * 

value of the land or for loss of business. 
The land acquired with other lands wae 
purchased by the 

Lted 8th December 1919. The t^al 

area conyeyed by that document wae 

324 bighas and the ^rice 

46,000. On 19th December 1919, t^h 

claimant purchased ‘’S’, “ ot 

whioh purported to sell a 

21 bighas 10 cottas for Es. 10 000. 1 

urged on behalf of the olsimant thab 

this kabala included about ^ala- 

laud included in the p,“ oa 

The claimant pnrohas^ in^ area*^ for 
of land. 1 bigba 174 cottas in are^ 

Re. 2.250 on 15th ssm® 

three plots a.re apparently *ri«^e iik 

locality. The declaration was ® ^ 

December 1920. The learned Judge t k 

an average of the price the 

purchases per bigha value of the 

conclusion that the °**’^^®* i 206 

land would be a little under Rs- 

ierbrgL, 

area acquired, he cam about 

r<.«"To‘Ufh’.* ISSa b; 

considered to d”m»gea 

atBs’toOO. Adding these two figur^ 

• with the statute^ to Ito 10.40» 

the award of the Collector ^ 
which was reduced ^ Bs^^9. 

recting - a “ { 1937 was preferred 

and Appeal No. 

on account of td . j claim' 

In. the app^l on bah®H of tn 

‘ *.5"in The Conrrbelow was elaimrf- 

olaimed in the Eo 

‘*'13 was that the Judge mi^o 
claim rested wa average pne^ 

irthe" tL“ree pnehases staled abeve. 

The argument bigha* 

lands purchased ’^Bhin the 324 b g 

area 14 bighas were m the ^ ^ 
Sion of mokarari P%,iuo of 

® ® Id Tot bf anrn.®®”* “I 

thataroa could not oy a y 

should be 

the secretary o. 



1929 Madhab Gobinda V. Secy. OF State (B. B. Qhoee, J,) Calcutta 827 


State by pointing out to us the recitals 
in the kabala itself by which the claim- 
ant purchased the property. The reel* 
tals are that only a small portion of the 
lands is in the possession of temporary 
thika tenants whom the claimant might 
eject at any time. The claimant him- 
self has given evidence in this* case. He 
is a business man and a person of educa- 
tion and position. From him we may 
naturally expect definite evidence with 
regard to matters of claim. He himself 
states that he does not know the lands 
which were in the possession of tenants 
nor does he know how many tenants 
there were on the lands. Apparently, 
there was no investigation on his part 
as regards the truth or otherwise -of the 
statement that he made in his examina- 
tion-in-chief, about 14 bighas being in 
the possession of mokarari tenants. 
There is no evidence whatsoever that 
between the date of puaohase in 1919 of 
the 32i bighas of land by the claimant 
and the date of the declaration' land 
values had increased to any appreciable 
extent in that part of the locality. On 
the other hand, it appears from the 
claimant’s own kabala of 16th December 
1920, that the land values were about 
the same. Therefore, in calculaUng the 
market value of the lands acquired, it 
cannot be said that the learned Judge 
was wrong in taking an average of the 
price thau was paid on account' of the 
lands purchased* by the claimant him- 
self only a year before the acquisition. 
It is urged, however, that the Collector 
valued a portion of the land which was 
only 17 cottas in area at the rate 
of Rs. .2.000 per bigba and, there- 
fore, the claimant was entitled to have 
the market value of the whole of the 
area acquired at the rate of Bs- 2,000 
per bigha. 

Now, if the claimant really accepts 
the valuation of the Collector who 
went to the locality and valued 
different portions of the land according 
to its obaraoter, then the value would be 
much less thau he claims it to be. But 
even assuming that Hs. 2.000 per bigha 
would be the valuation of the laud the 
total amount of the market value of the 
land would be only Bs. 8,000. Let us 
take that as the basis of valuation by 
accepting the entire ooutention on be- 
half of the claimant. The next thing 
that was urged on behalf of the olaimaot 


was that the learned Judge has given 
Rs. 4,000 for loss of business which ought 
to have been at least Rs. 10,000 as 
claimed in the petition of the claimant 
before the Collector, if not more. Kvi- 
dence was given on behalf of the claim- 
ant that he intended to use 3 bighas of 
land for the purpose of making bricks 
and he examined an expert to show that 
by making an excavation of 15feet on this 
land, the claimant could manufacture 64 
lacs of brick. The first difficulty in ac- 
cepting the evidence is that no boring 
was made on the land ; nobody could 
tell whether there was any soil fit for 
making bricks down to the depth of 15 
feet in the land. The claimant himself 
gives evidence that on the contiguous 
land he was making bricks and that it 
was exhausted after he had made six 
lacs of bricks. It is unnecessary to: 
pursue that question, because in my 
opinion **los3 of business” does not[ 
mean the profit you make by using! 
the corpus, the result of which would be| 
that after some lapse of time, the pro-, 
petty would be altogether valueless : | 

•‘Loss of “business” means that a man pur-! 
suing some trade or business is compelled to| 
give it up or to carry it on elsewhere, whicbl 
would give him less profit than what he was| 
making at the former place ,* | 

la that case he would be entitled t 0 { 
compensation on that account. There is| 
no evideoce that the claimant cannot 
carry on the trade of brick-making on 
the other land that he has on account of 
the acquisition, nor is there any evi- 
dence that he could not obtain any other 
lands to carry on the trade of brick- 
making in the vioioity. To give the- 
market value of the land and, in addi- 
tion oompensation for loss which, the- 
olaimant says, has happened to him for 
being prevented from taking the corpus 
of thp land would really be giving the - 
value of the land twice over. Under 
the circumstances, in my opinion, noth- 
ing could be claimed by the claimant 
for any loss of business. There is- 
another remarkable thing which was uot 
expected from the claimant of the posi- 
tion of the present appellant that no de- 
finite evidence has been given as to what 
his profits were before the acquisition • 
and what loss he has suffered in his 
basinesB after the acquisition. No ao*- 
oouut books have been filed, although 
we have been told that a mass of papers 
had been produced in the Oourt below. 
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The cluimant himseU says fchab from his 
account books pro6b and loss cannot be 
calculated. Under these oircumstances. 
to claim anything for the loss of busi- 
ness on the ground as purported to have 
been proved by the so called expert is of 
no substance whatsoever. The appeal 
is dismissed with costs, as accepting the 
market value as urged by the appellant 
the total award is not below that am- 
ount. 

Panton, J. — I agree. 

V b./r.K, Appeal dismissed. 
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SUHRAWARDY AND JACK, JJ- 
Sirish Chandra Banerjee and another 
— Defendants 1 and 2— Appellants. 

Dehendra Nath Banerjee and others 
Plaintiffs — Respondents. 

Appeal No. 992 of 1929. Decided on 
26 bh July 1929, « - o • » 

(a) Civil P. C.. O. 40, R. 3-Receiver of 

.debuttar property cannot Sfant i 
out sanction of Court - Concealment and 
misrepresentation of material f«cU from 
Court— Authority to grant is vitiated. 

A roooWer appointed in respect of a debattar 
proprrty has no power to lease the debattar 

adhotity ol th. rooeivor to grant th| U»80. 

\ •! i> r O 40 R. 3 — Receiver of 

relationship of — Unle.* leaie 

it cannot be =““«"*“• t-d by Ao tooaivet of 

the sanotion to ‘Lh® clearly if it 

uized the terms f ® it can be 

^era aware ^,^^3 J ^ ;ny way was disad- 

ahown that the l^^e 

vantageoaa one ^ cancelled. ^ 

debuttar estate it oanno “p ^ 

cancellation. . leceivor of the de- 

butter ‘“a ^caption ia not suffi- 

e?anrgtonna for tba oanoall.tion o»p‘'>gy«“Jj 
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Puja by each of them in turn it is not admis- 
sible to move the idol from place to place ao- 
cording to the convenience of oo-shabeite hut 
it should be kept in a place where it can be 
conveniently worshipped in turn 

Brojo Lai Chakravartit Sitaram Ba~ 
nerjee and Dwipendra Mohan Qhose for 

Appellants. , 

Sarat Chandra Basak and Jtiendra 
Kumar Sen Gupta— ior Respondents. 

Jack, J.— The appeal has arisen out 
of a dispute as to the rights of the par- 
ties in a debnttar estate. The ‘only Jfo 
quostioDS arising in this appsai arc • i 

whether a lease granted by a 
pointed by the Court to defendant 2 has 
been rightly cancelled by the lower a^ 
pellata Court : (2) whether lower ap- 
pellate Court was correct in . 

the plaintiffs as co-shebaits f 

dant 1 were entitled to remove the idol 

to their exclusive custody for . 

half months of the year. The 
oontead that the deoision ‘“’"j 

not justiaod in the cironmstanoes of the 

°*Tho lease was oanoellod 

that (1) the receiver oonoealed from ta 

Court the fact that the essee 

own grandson and a brother of Sir.sh 

Chandra Banerjee the °f 

Bama Sundari the ““r a .Jjm- 

the six annas share by virtue of a ~m 
promise with Promotho Nath BanerjM 

The latter was the oompro- 

plaintiffs and shobait ‘‘’?„“.,hoae 

mise of the ten annas ®baje. m 

place the receiver r“ “P|°,‘“a7he reoei- 
Siph:s"b1en" terminated by the 

° T^e receiver has of oonrse 
loase the ^®Jnttar proper^ y 

tow has quite rightly held that an, m.^ 

ri^l facts from the Court in ^ 

with a proposed lease would vitiate . 
authority of the receiver to grant 
loase. In the present case there . 

such oonoealment and it 
the Court might not have gran^ san 
Mon to the lease or at lo^t mi^t ba^« 

sorntinized the terms Aether 

it known of the ° iIm an^di' 

objection is that ^ which was 

tional clause was introdnoad w n 
not.oontained in the terms proposed m 
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applioatioQ for saootioD, i, e., that if the 
lessee was not paid the price of any per* 
manent structures as settled by an en* 
giueer appointed by both parties, he 
would not be bound to give up the pro* 
perty. According to the application (the 
terms proposed which were sanctioned by 
the Court) the shebaits were to pay to 
the lessee the full value of all such 
structures erected by the lessee. That 
being so, if the value was .not paid the 
lessee would certainly be entitled at least 
to a lien on the property, so that the 
added clause did not really add very 
much to the terms sanctioned. 

The drat objection is more serious and 
had it been shown that the lease was in 
any way a disadvantageous one and not 
jfor the benefit of the debuttar estate then 
'l certainly think it should he cancelled. 
On the findings, however, arrived at by 
the Court of first instance which have 
not been upset by the learned appellate 
Judge it appears that the lease has been 
to the advantage of the estate and there 
seems every reason to think that its con* 
tinuance will be for the advantage of the 
estate. In these circumstances it is 
doubtful if there was any fraud practised 
on the Court or intended when the Iea.se 
was granted. No attempt has apparently 
been made to erect permanent structures 
and the clause entitling the lessee to con* 
tinue in possession not having received 
the sanction of the Court would not be 
binding on the shebaits and cannot be 
deleted from the lease. There seems to 
be some ground for the surmise of the 
trial Court that if the lease is cancelled 
it will lead to \yastage of the property 
through disputes between the shebaits 
and, in the circumstances, since the con- 
tinuance of the existing lease (apart from 
the clause about retaining possession on 
the expiry of the lease) appears to be for 
the benefit of the estate, the fact that 
there is reason to suspect fraud at the 
time of its iuceptiou does not seem to be 
a good ground for cancelliog it entirely. 
Ground 7 of the appeal indicates that 
the lessee wishes to continue the lease 
with the objectionable added clause de* 
leted and we think that the order of the 
Court of appeal below should be modified 
accordingly. 

The remaining point is regarding the 
removal of the idoK Under the terms 
of the compromise between Pramatba and 
Bamasundari, Pramatba was entitled to 
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worship the deity at any place conveni- 
ent to him during his pala or turn of 
worship. The trial Court, however, re- 
fused the prayer of the plaintiffs that 
they might move the idol holding that to 
do so would endanger the puja The 
idol has been in a rented house in Kid- 
derpore for the last 35 years but there is 
no specific temple for it and in the oir- 
cumstanoes we think that the appellate 
Court was right in bolding that the 
plaintiffs oould not be refused their right 
under the terms of the compromise to 
have the idol daring their seven and half 
months pala where they oan worship it 
conveniently. The appellants, however, 
rightly object to the removal of the idol 
from place to place especially as the 
plaintiffs have no suitable place to keep 
it. In the circumstances we are inclined 
to favour the proposal referred to in the' 
trial Court to construct a separate abode 
for the idol on a part of the debuttar 
estate where it could be coaveoioatlyi 
worshipped in turn by the parties. Thisj 
suggestion was discussed in our preseooel 
by the representatives of the parties and 
it was agreed that a suitable building 
should be erected, the expense being mot 
from the land acquisition funds which 
are due to the estate. A receiver will 
be appointed under the direction of the 
Court (if possible some one who will act 
without expense to the parties) for this 
purpose. The defendants object to pro- 
vision in the building for accommodation 
for the shebaits and we think that this 
is not necessary. The trial Court will 
also decide when the time of worship of 
the parties will commence should there 
be any disagreement on this point. 

The appeal is allowed accordingly. The 
lease will remain in force excluding the 
clause entitling the lessee to remain in 
possession after the termination of the 
lease — and a building will be erected as 
speedily as possible for the residence of 
the idol under the direction of the Court 
where the plaintiffs and defendants oan 
worship it for seven and half and four 
and half months respectively. 

The case will accordingly be remitted 
to the trial Court for the purposes indi- 
cated, The parties will pay their own- 
costs. 

Suhrawardy, J, — I agree, 

v . b ./ r . k . Case remanded 


SiRiSH Chandra y. Debendba Nath (Jack, J.) 
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another 


Ramjoy Modak and others 

— Appellants. 

V. 

Durga Charan Nath and 

Defendants— Respondents. 

Appeal No. 1748 ol 1927, Decided on 
22Qd May 1929. from appellate deoree 
of 2nd Sub-Judge, Sylbet, D/- 9th March 

1927. 

(a) Landlord and tenant— Abandomnenl 

— Gift of whole or part of tenancy and re- 
pudiation or relinquishment or abandon- 
ment of rent is necessary-Mere cessation 
inpayment of rent if not sufficient to 
infer abandonment enlilling re-entry. 

In order to entitle a landlord to ra-onter 
H must be shown that there has been trans- 
fer by way of gift either of the whole or part 
of the holding and repudiation or relinquish- 
ment or abandonment <?£ fhe 

reference to the remainder by 
Original tenaut or the heirs of the said 

tenlnt. Mere cessation of 

ior a short period prior to 

eufficient to infer abandonment. Lf o6l ij 

(b) Civil P. C., S. 20— Cause of action. 

Cause of action must be antecedent to the 
€uit and so uo cause of action can be founded 

on auy allegations Ssi”! 1] 

Birendra Kumar De— for Appellants. 
Biswa Nath Boy and Birendra Lai 
Das Chowdhury^iox Respondents. 

Mitter. J. - This is an appeal by 

t,h6 plaintiffs and arises out of a suit 

brought by them on the allegation that 
the itnds were originally held by one 
Dina Nath at a ]ama of Rs. 8-d-O and 
+hn.t Dina Nath made a gift of the entire 
tetdinron 5th March 1327 B. S. to de- 
/ AcLTkt 1 a.ad that defendant 1 took 
po“ssession of the jete on 13th Nov^nber 
1923 and that consequently there has 
•been an abandonment by the old tenant 
■of this holding which entitles the plain- 
tiffs to re-enter. The defence of defen- 
dant 1 in substance was that tno 
“ of Dina Nath was not transferred 

fo h/m by the deed of gift and there 
has not been an abandonment of the jote 
iv the heirs of the old tenant, Dina Nath 
hLin« died since the execution of the 
flifb The Court of first instance 

f that there has been a gift of the 
holdin" of Dina Nath and basing 

its Lcision on this findi^ 

Dlaintiffs’ suit and dec ar^ - the plain- 
t'fis” maliki right to the lands in suit 


an appeal 
the second 
The Sab- 

oonolnsion 


and directed that they do get khas pos- 
session therein after ejecting the defon 
dants. Against this decision 
was taken to the Court of 
Subordinate Judge of Sylbet. 
ordinate Judge came to the 
that there has not been a transfer by 
way of gift of the entire bolding, that 
out of 27 keyars which is *the area of 
the holding the deed of gift covers only 
15 keyars and there has not been any 
abandonment as after the deed of gift 
the widow of Dina Nath, the original 
tenant, used to be in possession of the 
lands reserved by Dina Nath through 
bhagidar tenants. On this view the 
lower appellate Court reversed the de- 
cision of the Court of first instanoeand 
dismissed the plaintiffs’ ^ . 

plaintiffs have consequently brought this 
second appeal and the mam con^ntion 
before ns on behalf of the plaintiffs ap- 
pellants has been that there has not 
been a proper finding on the question of 
abandonment by the lower appellate 
Court and the ease should be remitted 
to him in order that be may re-hear the 
appeal on the question of abandonment. 

The finding of the lower appellate 
Court that the widow of Dina Nath pos- 
sessed a portion of the holding even 
after the deed of gift cannot be quM- 
tioned in second appeal. Dina Nath 
died in 1329 B. S. and his 
sakba who succeeded him died in 133 
B I i. e. sometime in 1923, A<»ording 
to the finding of the lower 
Court the widow was in VoaeeBSimUli 
1923 ana ‘he present^smt was oommeo- 

a?gu°d° by the "learped ^vooato for the 
aj^llants that as no rent has been paM 
b^ina Nath’s daughter who suoo^^ 
tl Dina Nath’s holding after the d^th 
of Bisakha the lower apellate Ctourt 
should have inferred that there has b»n 
an abandonment of the holding. It has 
also been stated that in the written 
statement which had been filed by Dim 
N ath’s daughter in Court in this caw 
she has disclaimed any interest in tms 
tenancy and it is said that that is suffi- 
cient to entitle the landlord to 
With reference to the written ^ 
ment it is enough to state ‘bat no o^w 
of action could be found^ on 
tionmadoin the vleadings. The 

of action must be ,o1 

In order to entitle the landlord to re 
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center, it must be shown that there has 
been transfer by way of gift either of the 
whole or part of the holding and re- 
pudiation or relinquishment or abandon* 
ment of the tenancy with referenoe to 
the remainder by either the original 
tenant or the heirs of the said tenant* 
The written statement which is hied in 
the eourse of the suit does not show that 
-there has been a repudiation of the ten- 
ancy prior to the institution of the suit^ 
It could not give rise to the cause of 
action for this suit. Neither do we 
think that the mere fact that for a very 
short period rent had not been paid by 
the heirs of Dina Nath can justify the 
landlord to consider that the holding 
has been abandoned by the old tenant. 
It would not be right having regard to 
the shortness of the period intervening 
between the cessation of the payment of 
the rent and the date when the suit was 
instituted to infer abandonment by the 
original tenant even assuming that the 
question of abandonment is a question 
to be inferred from the facts fonni. It 
has been pointed out in the Pull Bench 
oase of I>(Kyamayi v. Ananda Mohan 
Soy (l) that the question as to whether 
there has been an abandonment depends 
on the oironmstances of each case. We 
ore not satisfied that the facts on which 
reliance has been placed by the learned 
Advocate for the appellants constitute an 
abandonment. 

The result is that the appeal fails and 
•must be dismissed with costs. 

Graham, J. — I agree. 

v.b./b.K. Appeal dismissed, 

a) [1914] 42 Oal. 172==20 0. L. J. 52=27 
I. O. 61=18 O. W. N. 971 (P.B.) 
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O. O. Ohose, J. 

Sffi. Mati Bala Dasi — Defendant 
Petitioner. 

V* 

Haj Narain Bait and another 
Defendant 2 — Opposite Parties. 

Civil Buie No. 879 of 1929. Decided 
on 26tb July 1929, in the matter of 
Title Suit No. 1746 of 1927.* from order, 
D/- 24tb May 1929, of Munsif, Bnrdwan. 


. Dhabanidhab Calcutta 831 

Civil P. C., S. 115 — Interlocutory order*. 

High Oourli oannot interfere with inter- 
looutory orders under 8. 115, except In^pocial 
cirou mstanooB. [P 831 C 2j 

Sitaram Banerji and Bijoy Prosad 
Sinha Soy — for Petitioner. 

Byomkesh Bose — for Opposite Mi-ties. 

Judgment. — The order complained 
of is an interlooubary order made in a 
suit which has not yet come on for 
hearing. The settled practice of this 
Court is not to interfere with such 
orders under S. 115, Oivii P. C., except 
in very special oironmstances. The pre- 
sent case is not, in my opinion, within 
that rule applicable to very special 
circumstances. The result is that the 
Hale is discharged with costs — hearing 
fee one gold mohur. 

V.B./a.K. Sale discharged. 


A. 1. R. 1929 Calcutta 831(2) 

Coming. J. 

Dwitiar Chand Mandal und a’lother — 
Plaintiffs — Petitioners. 

V. 

Dharanidhar Manial and others — 
Defendants — Opposite Parties. 

Civil Rsvn. No. 701 of 1929, Decided 
on 15th Angust 1929, against order of 
Munsif, 2id Court, Jhenidah (Jessore), 
D/- 4th March 1929. 

(a) Civil P. C., Sch. 2, Para. 16— Objec- 
tiens again*! award must be taken in lower 
Court and cannot be taken for first time in 
revition. 

Any objection or .point against an award 
must be taken in the lower Goart; a point, 
which could have been taken bat was not 
taken in the lower Court cannot, for the first 
time, be allowed to be taken in revision. 

fP 63f2 C 11 

(b) Civil P. C., Sch. 2, Para. 10 — Case re* 
ferred to three arbitrators— Only two arbi- 
trators acting — To bold that only two arbi- 
trators bad full authority to act is to com- 
mit either error of law or of fact. 

A case was referred to the arbitratiou of 
three gentlemen. Only two of these gentlemen 
acted and took evidence. The third arbitra- 
tor took no part in the arbitration. 

Held: that the Munsif in holdin^that only 
two of the arbitrators had full^uthority to 
act and submit an award was guilty of either 
error of law or error of faot. [P 6.32 C 2] 

(c) Civil P. C , S. 115 — Error of law or 
fact is no ground for inference in revision. 

The faot that a Oonrt is guilty of error of 
law or error of faot is no ground for interfer- 
ing with bis decision in revision: 80 Cal. 337, 
Bfl. on, [P 832 O 2J 
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Dwitiar Chand V. Dharanidhar (earning, J.) 


Mid-unda Behori Mullick — for Poti- 
tionors. r 

C'Snura Selliar Sen — for Opposite 
Parties. 

Ju^-^ment. — The facts of the case out 
of w^.jh this rule has arisen are briefly 
these: The petitioners brought a suit 
in which they claimed a right of passage 
over two plots of land, dags Nos. 1665 
and 16G6, in order to have access to a 
certain tank. The case was referred to 
jthe arbitration of three gentlemen. It 
appears from the Munsif's finding that 
only two of these gentlemen acted and 
took evidence. Arbitrator 3 took no part 
in the arbitration. These two arbitra- 
tors submitted an award in which they 
gave the plaintiffs a right of way over 
another plot, dag No. 1670. The learn- 
ed Munsif held that two of the arbitra- 
tors had full authority to act and sub- 
mit a binding award; and, therefore, he 
gave a decree in terms of the award 
filed. 

Ground 1 urged by the plaintiffs who 
have obtained this rule is that the arbi- 
trators had given a path over a piece of 
land which was not the subject-matter 
of the suit, namely, plot 1670. The ans- 
wer to this contention is that this point 
was never taken, as far as I can see, be- 
fore the Munsif, and I am not prepared 
to allow the party to take in revision a 
point which he could have but did not 
take in the lower Court. The same re- 
mark applies to ground 2 which is that 
the plaintiffs, petitioners, were not given 
an opportunity of placing their case be- 
fore the arbitrators. There is no sug- 
gestion in the judgment of the learned 


1 ^ 

Munsif that any each objection whatso- 
ever was taken by the petitioner. 

The last ground taken is that the 
learned Munsif was not correct in hold- 
ing that two of the arbitrators had full 
authority to act and submit a binding: 
award. Now, as far as I can see from the- 
terms of the reference it was all tho* 
three of the arbitrators who had to eo- 
gnire into the matter altbongh an award 
would be signed and submitted by only| 
two. The learned Munsif in holding that, 
only two of the arbitrators had foil au-j 
thority to act and submit an award iBj 
guilty of either error of law or error rfj 
fact. But the fact that the Court is: 
guilty of' error of law or error of fact is noj 
ground for interfering with his deoisionl 
in revision. The present case in many 
respects resemble the case of Kali Oha^ 
ran v. Sarat Chandra (l). I am, there- 
fore, of opinion that it is not open to me 
in revision to interfere with the judg- 
ment of the learned Munsif even though 
it is passed upon an error of law or error 
of fact. It cannot be said that he had no 
jurisdiction to decide the matter or that 
he failed to exercise a jurisdiction which 
ho hod or that he had exercised his joria- 
diction with material irregularity. Nor do 
1 see that any injustice has been done to 
the petitioners. What he wanted is a- 
right of way to a certain tank. That 
right he has got. although he did not get 
the right over the particular passage- 

The rule is, therefore, discharged with 
costs. Hearing-fee one gold mohur. 

v.s./a.K. Rul e discharged. 

(1) [19033 30 Cal. 397=7 O. W. N. 545. 
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